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PREFACE. 


The  present  volame  contains  a  collection  of  the  Judgments  of  the 
Judicial  Committee  of  Her  Majesty's  Privy  Council  on  Indian 
Appeals,  in  continuation    of   those    printed  in    my   two    previous 

■ 

volumes ;  and  includes  the  very  last  judgment  delivered  by  their 
Lordships  at  the  close  of  their  last  Session.  Some  of  the 
earlier  judgments  appeared  in  my  "Weekly  Eeporter;"  but  the 
great  majority  of  the  judgments  now  published  have  been  placed 
at  my  disposal  by  the  Eegistrar  to  the  Privy  Council,  to  whom 
I  take  this  opportunity  of  tendering  my  best  acknowledgments 
for  his  kindness  and  courtesy. 

October,  1880. 
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(1)  Where  land  which  has  submerged  re-forms 
and  can  be  identified  as  having  formed  part  of  a 
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paxticnlar  estate,  the  owner  of  that  estate  is  entitled 
to  it.— 66,  260. 

(2)  The  doctrine  in  Lopez's  caae  (that  lands  re- 
formed npon  old  sites  belong  to  the  original  owners) 
cannot  be  taken  to  apply  to  land  in  which,  by  long 
aaverse  possession  or  otherwise,  another  party  has 
acquired  an  indefeasible  title.— 486. 

(8)  Althongh,  in  the  case  of  wandering  and 
navigable  streams,  the  bed  of  the  river  may  be  said 
temporarily  to  belong  to  the  public  domain,  that 
state  of  thmes  exists  only  while  the  water  contisiies 
to  run  over  me  ground. — Ibid.        * 

(4)  The  right  of  the  ori^nal  proprietor  to  t^elaim 
land  which  luts  been  dUuviated  and  has  re-appeared, 
is  subject  to  the  claim  of  another  landed  proprietor 
,  who,  after  the  first  re-appeanace  of  that  land,  has 
obtained  adverse  possession,  and  has  retained  such 
possession  for  more  than  the  period  of  Umitation, 
namely,  12  years. — 6dl. 

(6)  In  the  absence  of  proof  of  a  clear  and  distinct 
usage,  the  Privy  Council  were  <3i  opinion  that  there 
was  no  sufficient  evidence  to  justify  the  finding  of 
the  Hifl^  Ooort  that  the  settlements  made  with  the 
phuntilEsv  though  tomnorary,  were  made  on  the 
basis  that  the  river  Gunduck  was  the  boundary 
line  not  only  of  the  two  ziUahs  Sarun  and  Tirhoot, 
but  of  the  estates  appertaining  to  those  districts  ; 
but  that  the  land  in  dispute  was  settled  with 
plaintiffs  ancestors  as  the  proprietors  of  alluvion, 
and  had  become  an  increment  to  their  estate  by 
gradaal  accretion  under  Beg.  XI  of  1822  s.  4 
cl.  1.— 670. 

(6)  There  is  no  obligation  on  the  part  of  Govern- 
ment to  assess  permanently  land  which  becomes  an 
increment  to  an  estate  by  g^radual  accession  under 
the  above  clause.  Nor  does  a  temporary  assessment 
reduce  to  a  temporary  estate,  or  to  an  estate  of  a 
limited  and  temporary  character,  ttie  interest  of  the 
holder  in  the  accretion,  which  was  permanent,  as 
being  an  increment  to  an  estate  which  was  perma- 
nent ;  but  it  merely  fixes  the  period  during  which 
the  increment  should  be  subject  to  the  revenue 
assessed,  so  that  the  Government  at  the  expiration 
of  the  settlement  might  be  able  to  raise  it  according 
to  the  value  of  the  land. — Ibid, 

(7)  Where,  when  a  diur  was  settled  by  the 
Government  with  the  defendants  as  an  accretion  to 
lands  belonging  to  them,  and  on  the  expiration  of 
that  settlement  the  Government  re-settfed  it  with 
them,  and  included  the  lands  now  in  dispute  (which 
were  found  to  have  formed  in  the  bed  of  the  river) 
as  part  of  the  said  chur  in  tiie  new  settlement : 
HELD  that,  even  if  the  Government  could  not,  in 
consequence  of  Act  IX  of  1847,  include  these  lands 
with  the  chur  without  a  new  survey,  they  w^re 
entitled  to  take  possession  of  them  as  bwds  which 
originally  formed  as  an  island^  and  were  at  tiieir 
first  formation  surrounded  by  water  which  was  not 
fordable,  and  to  oust  the  plaintiiEs  who  were  tres- 
passers, and  to  put  the  defendants  into  possession. 
—730. 

AI7CB8TRAL  PbOPBRTT. 

An  csB  parte  decree  for  money  having  been  obtained 
against  a  Hindoo  governed  by  the  Mitacshara  law, 
upon  a  bond  whereby  he  had  mortgaged  his  im- 
moveable — ,  the  same  was  attached,  rrior  to  the 
execution  sale,  the  judgment  debtor  died ;  and  his 
infant  sons  anid  co-heirs,  on  filing  a  petition  of  ob- 
jections, had  been  referred  to  a»  regular  suit.  In  a 
suit  after  the  sale  by  the  said  inmnts  against  the 
execution  creditor  and  the  purchasers,  for  the 
adjudication  of  their  right  to  and  confirmation  of 
possession  in  the  prepay  sold,  and  to  have  the 
mortgage  bond,  the  ee  parts  decree^  and  the  execu- 
tion sale  set  aside,  it  appeared  that  the  father^s 
debt  had  been  incurred  witnout  justifying  necessity: 
HELD  that,  as  betweoi  the  infants  and  the  execution 
creditor,  neither  they  nor  the  —  in  their  hands  was 
liable  for  the  father's  debt ;  that,  as  regards  the 

Eurchasers,  they^  having  purdiasea  after  objections 
led  by  the  plaintife,  must  be  taken  to  have  had 
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notice,  actual  or  constructive,  thereof,  and  therefore 
to  have  purchased  with  knowledge  of  plaintifh' 
claim,  ana  subject  to  the  result  of  the  suit  to  which 
they  nad  been  referred^  and  that,  as  regards  the 
judgment  debtor's  undivided  share  in  uie  estate 
soIq,  whether  or  not  his  own  alienation  was  valid 
by  tne  Bengal  law,  it  was  capable  of  being  seized 
in  execution,  and  that  the  eirect  of  the  execution 
sale  was  to  transfer  the  said  share  to  the  purdiasers, 
the  execution  proceedings  having  at  tne  time  of  the 
judgment  debtor's  death  gone  so  far  as  to  constitute 
in  mvor  of  the  execution  creditor  a  valid  charge 
thereon  which  could  not  be  defeated  by  the  judg- 
ment debtor's  death  before  the  actual  sale.— 689. 

See  Joint  Hindoo  Family. 
Appeal. 

See  Arbitration  (1). 

See  Praotioe  (2). 

See  Privy  Council  (1), 

See  Special  Appeal. 
Arbitration. 

(1)  A  suit  having  been  referred  b^  the  District 
Judge  to  — ,  the  arbitrators  made  their  awacd.  and 
the  Judge  passed  a  decree  in  c<mformity  tuere- 
with.    That  decree  pn  appeal  was  set  aside  for 
irregularity,  the  award  havmg  been  signed  by  the 
arbitrators  separately,  and  ten  days  not  having 
been  allowed  for  oti^ections ;  and  the  case  was 
remanded  with  a  view  to  these  defects  being  cured. 
On  remand  one  of  the  arbitrators  in  a  letter  to  the 
Judge  tendered  his  resignation,  but  was  induced 
to  withdraw  it.    The  award  was  then  pioperly 
signed,  and,  after  objections  heard,  duly  adjadi- 
cated  upon  under  Act  YIII  of  1869  ss.  824  and 
826.    A  decree  was  then  passed :  held  that  no 
appeal  lay  from  this  decision  to  the  High  Ck>art, 
ana  d  fortiori  none  lay  to   the  Privy  GounciL — 
146. 

Ci)  Held  that  the  arbitrator  who  first  tendered 
and  then  withdrew  his  resignation,  did  not  formally 
divest  himself  of  his  character  of  arbitrator,  and 
was  therefore  not  /tmotue  ogkio  when  he  signed 
the  award. — llni, 

(3J  On  an  application  under  Act  YIII  of  1869 
e.  827  to  have  an  award  filed  in  Court,  it  was  h^d 
that  the  word  *'  award  *'  as  used  In  the  plaint  mnst 
be  taken  to  indude  the  whole  document  sclieduled 
to  the  plaint,  t^^^  the  formal  judgment  as  well  as 
the  decree ;  also  that  the  earlier  Sections  of  the 
Act  are  not  incorporated  into  s.  827  as  they  are 
into  s.  826.  and  that  the  words  *'  sufficient  cause  '* 
in  s.  827  snould  be  taken  to  comprehend  ainr  sub- 
stantial objection  which  appears  upon  the  hmc  of 
the  award,  or  is  founded  on  the  miscondaofe  of  the 
arbitrators,  or  on  any  miscarriage  in  the  ooorse  of 
the  proceeding  or  upon  any  otner  ground  which 
would  be  considered  fatal  to  an  award  on  an  appli- 
cation to  the  Courts  in  England. — 342. 

(4)  Both  parties  having  aipnaed  to  the  i^point- 
ment  of  arbitrators  to  determine  their  rights  under 
a  will,  the  Privy  Council  refused  to  allow  the  appel- 
lant to  take  the  objection  that  it  was  nuaoamage' 
on  the  part  of  the  arbitrators  to  make  their  award 
without  haviiig  had  the  whole  of  the  will  before 
them,  after  the  award  had  been  made  and  on  the 
application  to  file  it. — Ihid, 
Assignment. 
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See  Endowment  (18)« 
Attached  Property. 

See  Guardian. 

See  Limitation  (7). 
Attachment. 

Although,  where  propertv  has  been  attached 
.  before  judgment,  it  is  usual  to  re-attach  it  after 
judgment  that  proceedin£[  implies  no  abandon- 
ment of  the  first  —  which  gives  the  priority  of  lien. 
Accordingly,  where  there  was  a  valid  and  sub- 
stantial —  at  the  date  of  a  mortgage,  that  aliena- 
tion, unless  it  can  be  shown  not  to  fall  within 
Act  YIII  of  1869  8.  240,  was  null  and   void   as 
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against  the  attaching  creditor  and  those  who  daim 
under  him. — ^766. 
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See  Ontts  PbobANDI  (2). 

See  Privy  Coukoil  (17). 
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See  AVOESTBAL  Pbopbbtt. 
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See  Limitation  (10). 

See  Mbsub  Pbofits  (6). 
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See  Eeview  (2). 
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Bahbulia  Clan.    See  Hindoo  Law  (Inhebitanoe) 

(12). 
Bankbb.    See  Evidence  (8). 
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See  Yendob  and  Porohabeb  (1). 
Bhbbl.  See  Fishery  (Right  of). 
Bhownuggur  (Thakoob  of),  ^ee  Jubisdiotion  (2). 
Bill  of  Exchanob. 

An  aoGommodation  acoeptor  was  held  not  re- 
leased ^m  liabilitj  b^  the  drawer's  payment  of 
interest  in  advance  with  Yaa  (the  accommodation 
acceptor's)  knowledge  and  consent. — ^760. 
Bibt  Tenubb. 

See  MOBTGAGE  (12). 
See  OuDH  Bub-Sbttlembnt  (8)  (4)  (6). 
BoiTAXHANA.  See  Bbsidenob. 
Bona  Fides. 

See  Endowment  (11)  (12). 
See  Gift  (1). 

See  Government  Papeb  (1). 
See  Limitation  (4)  (12), 
See  Mesne  Pbofits  (1). 
See  Mortgage  (11). 
See  Onus  Pbobandi  (1). 
3ee  Ubbbbima  Fides. 
Bond. 

In  the  absence  of  satisfactory  proof  of  fraud  or 
mistake,  every  presumption  ou^t  to  be  made  in 
fovor  of  statemimts  contained  ma  —  which  was 
deliberately  entered  into  and  has  been  acted  upon 
for  many  years. — 222. 
iSee  Limitation  (6). 
See  Sale  (3). 
Bovndabt. 

See  Alluvial  Land  (5). 
See  Pbivy  Council  (8). 
Bbomuttub.    See  Dbclabatobt  Decbbe  (2). 
Brothbb. 

See  Bbothbb's  Son. 
See  Hindoo  Law  (LfHEBiTANOE)  (6). 
See  Joint  Hindoo  Family  (U)  (15). 
Bbothbb's  Son.      See  Hindoo  Law  (Adoption)  (8). 
SuBDHOO.    See  Hindoo  Law  ^Inhkbitancb)  (2). 
SOTWABBA.    See  Pabtition  (2). 

Canchllation. 

See  Dbclabatobt  Dbobbb  (6). 

See  Belief  (2). 

See  Will  (5). 
Cause  of  Action. 

See  Limitation  (2)  (17). 

See  Mobtgage  (6). 

See  Practice  (18). 

See  Res  Judicata  (1). 

See  Sale  (2) 

See  Vendor  and  PubchaSBB  (1). 
Ckrtificate.    See  Sale  (6)  (6). 
Obsbks.    See  Timbbr(8). 
Ohampkrty. 

Although  the  English  laws  of  maintenance  nnd  — 
are  not  of  force  as  specific  laws  in  India  (whether  in 


the  Presidency  towns  or  the  Mofassi])|  ^et  contracts 
of  this  character  onght  under  certain  circnmstances 
to  be  invalid  as  being  against  pablic  policy.r— 861. 
Ghhedra  Raj.  See  Hindoo  Law  (Inhebitanoe)  (17). 
Ghillarrb.— 12. 
GiviL  Proobdure. 

See  Act  VIII  of  1869. 
See  A(rr  XXIII  of  1861. 
GoGNATE.    See  Hindoo  Law  (Inheritance)  (2) 
Gollector  of  Revenue. 
See  Jurisdiction  (4). 
See  Timber  (8). 

GOMMISSION. 

^ee  Manaobb  (1). 

5eePABTNEBSHIP  (1). 
GOMPANY. 

Ratification  b^  —  of  acts  done  by  the  Directors 
in  excess  of  their  anthority,  cannot  authorize  tiiem 
to  do  similar  acts  in  future.  Notice  of  reports  to 
be  presented  at  half-yearly  meetings. — 894. 

See  Pabtnbbship  (1). 

GOMPROMISB. 

A  —  made  by  a  father  as  guardian  of  his  minor 
daughter,  to  his  own  advantage  and  her  prejudice, 
was  set  aside  on  the  ground  that  she  was  not  suffi- 
ciently repre8ented.~41. 
See  Gontbaot  (2). 
See  Mesne  Profits  (4^ 
See  Privy  Council  (4). 
Concealment.    See  Contract  (2). 
Conditional  Sale. 

See  Gontbaot  (2). 
^ee  Mortgage  (4)  (11)/ 
CoNFiBOATioN.    See  OuDH  Estates  (1)  (12). 
Consent. 

See  ACQUIESCENOB. 

See  Endowment  (7), 

See  GUABANTBE. 

See  Hindoo  Law  (Adoption)  (2)  (7)  (9)  (16). 
See  Joint  Hindoo  Family  (16). 
iSfee  Jubisdiotion  (8). 
See  Limitation  (12). 
Construction. 

(1)  Of  "  substantial"  in  Reg.  VIII  of  1819  s.  8.— 
72. 

(2)  Of  ''defect  in  procedure  "  in  Act  XX  of  1866 
s.  88  —170. 

(8)'  Of  *<  cause  of  action"  in  Act  VIII  of  1869 
s.  2.— 218. 

(4)  Of  *'  award  "  in  an  arbitration  plaint  under 
Act  VIII  of  1869  s.  327.-842. 

(6)  Of  *' sufficient  cause"  in  same  Section.— 842. 

(6)  Of  **  nothing  in  the  preceding  Section  shall 
apply  to  a  judgment  in  force  at  the  time  of  the 
passing  of  the  Act "  in  Act  XIV  of  1869  s.  21. 
—428. 

(7)  Of  "may"  in  the  same  Section.— 428. 

(8)  Of  ''Court  of  Hijrfaest  Civil  Jurisdiction  in 
any  province"  in  Act  II  of  1863. — 427. 

(9)  Of  latter  part  of  s.  86  Act  VIII  of  1871.— 488. 

(10)  Of  "  charge  on  the  inheritance  of  any  estate" 
in  Act  XIV  of  1869  s.  1.  cl.  18.— 617. 

(11^  The  —  of  an  ambiguous  stipulation  in  a  deed 
may  oe  governed  or  qualified  by  a  recital,  except 
where  the  intention  of  the  parties  is  clearly  to  be 
collected  from  the  operative  part  of  the  instrument. 
—742. 

See  Coots  (2). 

See  Cdbtom.    * 

5ee  Endowment  (19). 

See  Grant. 

See  Hindoo  Law  (Inbebitance)  (13). 

See  Hindoo  Widow  (2). 

See  Lease  (4). 

See  Limitation  (13). 

See  Mesne  Profits  (3). 

See  MOKUREURKE. 

See  Partnership  (1)  (4)  (6). 
See  Pott  AH  (1). 
5ee  Residence  (1). 
See  Will  (2)  (6). 


(viii) 


CJOKTRAOT. 

(1 )  Held  that  it  would  not  be  equitable  to  uphold 
an  ikramaxnah  execated  by  three  young  men  in 
fayor  of  their  nndes  and  ooosinB,  whereby  they 
parted  with  half  of  their  property,  and  execated 
without  any  consideration  and  very  shortly  after 
they  had  come  to  their  property  and  when  they 
were  not  fully  acquainted  with  their  rights  and  do 
not  appear  to  haye  had  any  professicuftl  adyioe,  and 
when  the  appearance  of  their  uncles  with  a  large 
force,  the  possession  taken  of  their  property,  the 
institution  of  criminal  proceedings,  and  other  cir- 
cumstances constituted  a  state  of  things  likely  to 
oyeiawe  them  and  to  affect  the  free  exercise  of  meir 
wiU.— 400. 

(2)  Held  that  a  mortgage  by  way  of  conditional 
sale  on  failure  to  pay  by  instalments  by  way  of 
compromise  to  saye  a  yillage  from  sale  in  execution 
of  a  decree,  which  indud^  future  interest  on  the 
amount  decreed  when  the  decree  was  silent  as  to 
future  interest,  was  not  inyalid  on  the  ground  of 
concealment  of  &tcts,  and  misrepresentation  under 
definition  1  s.  18  Act  IX  of  1872,  nor  illegal  and 
yoid  under  cL  2  s.  28,  nor  yoidable  under  s.  20  ;  but 
that  there  was  a  mistake  of  law  in  supposing  that 
execution  could  be  issued  for  future  interest 
although  not  awarded  by  the  decree,  and  that 
(except  as  to  one  addition  to  the  amount  for  whidi 
the  yillage  was  ordered  to  be  sold  in  execution, 
which  addition  was  disallowed  as  contrary  to  Act 
YIII  of  1859  8.  249),  the  phuntiff  had  not  ^[ained 
an  unconscionable  adyantage  b^the  transaction^  as 
there  was  nothing  to  preyent  him  from  recoyermg 
by  action  as  damases  interest  upon  a  judgment 
which  could  not  be  leyied  in  execution. — 614. 

(8^  In  a  suit  by  a  widow  to  haye  a  —  of  sale, 
whidi  her  late  husband  entered  into  with  the 
defendant,  re-formed  on  the  ground  that  her 
husband  was  induced  to  enter  into  it  by  fraudulent 
misrepresentations  on  the  part  of  the  d^endant,  the 
Priyy  Ck)nncil,  haying  regard  to  the  probabilities  of 
the  case  and  other  circumstances,  was  of  opinion 
that,  although  there  might  be  some  suspicion  of  mis- 
representations hayiuff  been  made  to  tiie  husband, 
no  sufficient  case  had  been  made  out  by  plaintiff  to 
set  aside  the  —  on  the  ^ound  of  fraud ;  and 
intimated  that,  eyen  if  plaintiff  had  been  entitled 
to  set  aside  the  —  on  that  ground,  it  did  not  follow 
that  she  would  haye  been  entitled  to  the  relief  she 
prayed  for.—  677. 

(I)  Duration  and  termination  of  — . — ^742. 

See  Ghampcrtt. 

See  Costs  (1). 

See  Dkbd  of  Sale. 

See  GUABAHTBR. 

See  Hindoo  Law  (Adoption)  (11)  (12)  (16). 

See  Intbrbst  (8). 

See  Jurisdiction  (8). 

See  Maintbnanob  (1). 

j9eeMoRTOAOB(l). 

See  Oudh  Eotatbs  (1). 

See  Partvbrship  (4). 

OONVFRSION. 

See  Jurisdiction  (1). 

See  TiMBBR  (1). 
Go-sharbr. 

See  Intbrbst  (4). 

See  Joint  Hindoo  Family  (6)  (8)  (18). 

See  Limitation  (10). 

See  Manaobr  (1). 
Costs. 

(1)  A  fair  agreement  to  supply  funds  to  carr^  on 
a  suit  in  consideration  of  haymg  a  fair  share  of  the 
property,  if  recoyered.  ought  not  to  be  regarded  as 
jper  se  opposed  to  public  policy ;  and  consequently,' 
m  the  absence  of  malice  and  want  of  probable  cause, 
an  action  cannot  be  maintained  for  —  against  a 
third  person  on  the  ^ound  that  he  was  a  moyer  of, 
and  had  an  interest  m,  the  suit. — 861. 

(2)  Where  an  Order  of  Her  Majesty  in  Council, 
in  reyersing  the  decrees  of  both  Indian  Courts, 


directed  that  the  —  of  the  suit,  so  far  as  they  had 
been  occasioned  by  the  Improper  plea  of  limitation, 
should  be  paid  by  defendants  to  plainti£b:  hbld, 
upon  the  true  construction  of  the  Order,  that  the 
intention  of  the  Priyy  Council  was  to  giye  plaintiffs 
the  whole  —  of  the  suit,  so  far  as  they  had  been 
paid,  whether  incurred  in  the  three  Courts  in  which 
they  were  directed  to  be  taxed  or  in  the  Court  of 
First  Instance.— 406. 
See  Intbrbst  (1). 
See  Privy  Council  (1). 
Cotton.    See  Quarantbb. 
Court  Fbbs.    See  Pauper  Suit  {2). 
Court  op  Wards.    See  Hindoo  Law  (Adoption)  (2). 
Cousin.    See  Hindoo  Law  (Inbbritangr)  (16). 
Criminal  Procbdurb.    See  Act  XXV  of  1861. 
Custom. 

A  —  is  a  rule  which,  in  a  particular  family  or  in 
a  particular  district,  has,  fromlon^  usage,  obtained 
the  force  of  law.    It  must  be  ancient,  certain,  and 
reasonable,  and  being  in  derogation  of  the  general 
rules  of  law,  must  be  construed  strictly. — 804. 
See  Alluyial  Land  (6). 
See  Dbsai  (2). 
See  Endowment  (1)  (16)  (16). 

See  GrUARANTBB. 

See  Hindoo  Law  (1). 
See  Hindoo  Law  (Adoption)  (9)  (10). 
See  Hindoo  Law  (Inhbritanob)  (12). 
See  Hindoo  Widow  (7). 
j9eeM0RT6A0B  (1). 
See  OuDH  Estates  (8). 
See  BBS  Judicata  (8)  (4)  (6). 
Cyprus.    See  Will  (2). 

Damages. 

See  Contract  f2). 
See  Interest  (8). 
See  Malicious  Prosecution. 
See  Measure  of  Damages. 
See  Sale  (2). 
See  Timber  (1)  (2). 
Daughter. 

See  Compromise. 

^'ee  Daughter's  Son. 

See  GiTT  (6). 

See  Hindoo  Law  (Enhbritancb)  (1)  (8>(7)  (11) 

See  OUDH  ESTATBS  (18). 

Daughter's  Bon.    See  Uudh  Estates  (11). 

DBBTa 

See  Endowment  (3). 
See  Joint  Hindoo  Family  (4). 
See  Will  (2). 
See  Ancestral  Property. 
See  Interest  (4). 
Declaratory  Decree. 

(1)  The  right  giyen  by  Act  VIH  of  1869  s.  16 
of  obtaining  a  declaration  of  title  without  oonse- 
quential  refief,  can  be  claimed  only  in  those  cases 
where  the  Court  could  haye  granted  relief  if  relief 
had  been  prayed  for. — ^77. 

(2)  A  suit  instituted  by  a  semindar  against  his 
ryots,  for  the  declaration  of  a  mftl  title,  by  setting 
aside,  not  a  deed  set  up,  but  an  allegation  made  by 
the  defendants  of  a  bromuttur  title,  was  held  to 
be  not  maintainable,  because  relief  could  not  be 
granted  in  Uie  shape  of  merely  setting  aside  an 
assertion  which  may  haye  been  merely  by  word  of 
mouth. — Ibid, 

(8)  Act  Till  of  1869  s.  16  must  be  construed 
upon  the  principles,  and  by  the  light  of  the  de- 
dsions,  of  the  English  Courts  of  Equity  upon  the 
16  and  16  Vict  c  86  s.  60,  which  is  in  precbely  the 
same  words :  and  the  construction  which  must  be 
put  upon  it  is  that  a  —  cannot  be  made  unless  there 
is  a  right  to  consequential  relief  capaUe  of  beinp 
had  in  the  same  Court,  or  in  certain  cases  in  some 
oUier  Court — 106. 

(A)  The  mere  quieting  of  doubtful  titles  is  no^ 
sumcient  reason  for  a  —  ;  and  the  Court  will  na^ 


rc^ — - 


(ix) 


tr^  questions  of  title  as  to  fatnre  interests  where 
neither  claimant  has  a  right  to  present  possession, 
especially  qnestions  of  title  which  may  neyer  arise. 
— /M<i. 

(5)  The  qnestion  whether  a  right  to  some  con- 
sequential relief  exists  mast  arise  in  all  suits  in 
which  a  declaration  of  title  is  songht  under  Act 
Vni  of  1859  s.  16.--629. 

(6)  A  right  to  come  to  the  Court  to  have  a  docu- 
ment or  act  which  ohstructs  the  title  or  enjoyment 
of  propo^y  cancelled  or  set  aside,  or  for  an  injunc- 
tion against  such  obstruction,  would  be  sufficient 
to  sustain  a  — . — IhitL 

See  Desai  (1). 

See  Hindoo  widow  (i)  (7)  (9). 
See  Joint  Hindoo  Family  (11)  (15). 
See  Bbsidbnob  (1). 
Dbcbbb. 

(1)  No  one  can  be  a  transferee  of  a  —  within 
Act  Yin  of  1859  s.  208,  if  the  —  was  not  trans- 
ferred to  him  bv  assignment,  or  if  no  incident  had 
occurred  (i.e,  death,  devolution,  or  succession)  on 
which  the  law  oould  operate  to  transfer  any  estate 
to  him. — 871. 

(2)  Section  208  was  not  intended  to  apply  to 
cases  where  a  serious  contest  arose  with  respect  to 
the  rights  of  persons  to  an  equitable  interest  in  a 
— f  nor  was  it  intended  to  enable  them  to  try  an 
important  qnestion,  such  as  the  legitimacy  of  an 
heir. — Hid. 

See  Bbolaratort  Dborbis. 

See  Execution  of  Deorbr. 

See  Hindoo  Law  (Adoption)  (10). 

See  Privy  Goitncil  (18). 
Bbed. 

One  of  the  obvious  consequences  of  a  long  delay 
in  bringing  a  suit  to  impeacn  a  —  as  not  genuine 
is  that,  after  the  lapse  of  years,  witnesses  disappear, 
and  the  recollection  of  those  who  survive  becomes 
dimmed  and  less  accurate  than  it  might  have  been 
if  the  enquiry  had  taken  place  at  an  earlier  period. 
In  this  case  toe  three  principal,  and  two  at  least 
of  the  attesting  witnesses,  were  dead,  and  the  plain- 
tiff was  held  to  have  failed  in  presenting  a  strong 
case,  as  he  was  bound  to  do,  when  he  asked  the 
Court  to  set  aside  a  —  which  had  been  acted  upon 
for  nearly  twelve  years.— 581. 

See  Ck)NOTRUCTION  (1 1). 

See  Dbbd  of  Sale. 

See  Hindoo  Law  (Adoption)  (8)  (18)  (19). 

See  PARTNERfiHIP  (5). 
See  Beoistration. 
DncD  OF  Salb. 

(1)  Held  that  the  — ,  which  the  plaintiffs  sought 
to  set  aside  as  fabricated  and  fraudulent,  had  been 
executed  by  the  principal  plaintiff's  gprandmother, 
¥dth  her  knowledge  and  by  her  authority,  with  the 
intention  of  vesting  the  property  therein  referred 
to  in  the  defendants. — 388. 

(2)  Plaintiff,  a  putneedar  and  durpntneedar, 
granted  certain  sub-tenures  by  way  of  dnrputnee 
and  seeputnee  (reserving  the  minerals)  to  the 
defendants,  to  whom  he,  by  —  executed  some  ten 
or  twelve  years  afterwards,  transferred  all  the 
superior  interest  which  he  had,  together  with  the 
nimerala  which  had  been  reserved.  Li  a  suit  to 
set  aside  the  — ,  it  was  held  that  the  defendants 
were  not,  at  the  time  of  the  execution  of  the  — ,  in 
a  fiduciary  capacity  or  character  to  the  plaintiff, 
or  in  a  position  unduly  to  influence  his  judgment ; 
that  there  was  no  satisfactory  evidence  that  the 
defendants  had  represented  to  him  that  he  was  not 
parting  with  his  mining  rights  by  the  — ;  and  that 
the  evidence  of  inadequacy  of  price  was  not  such 
as  to  lead  to  the  conclnsion  that  tiie  plaintiff 
did  not  know  what  he  was  about,  or  was  the  victim 
of  some  imposition. — 455. 

See  Hindoo  Widow  (7)  (8)  (9). 
See  BseiSTRATiON  (2). 
Bsfbct. 

See  Defect  of  Parties. 


See  Hindoo  Law  (Adoption)  (3). 

See  Bbgistration  (4). 
Defect  of  Parties.    See  Joint  Hindoo  Family  (8). 
Dbliyery. 

See  Q-ift  (8)  (6). 

See  Hindoo  Law  (Adoption)  (19). 
Desai. 

(1)  The  Privy  Council,  in  upholding  a  decision  o 
the  Hi^h  Court  that  the  Watan  or  property  ap- 
pertaining to  the  hereditary  office  of  —  was  parti- 
ble, accompanied  it  by  a  declaration  that  the 
decree  was  to  be  without  prejudice  to  the  defend- 
ant's right  to  such  emoluments  or  allowances  for 
the  performance  of  the  duties  of  the  Desaiship  as 
he  might  be  entitled  to  under  any  law  in  force. 
—757. 

(2)  The  onm  of  proving  impartibUity  lies  upon 
the  —  by  showing  a  special  tenure,  or  a  family,  or 
district,  or  local  custom,  sufficiently  strong  to  rebut 
the  operation  of  the  general  law.— ^/^m^. 

DB8HMUK&    See  Jurisdiction  (4). 
Dbtinub.    See  Endowmbnt  (18). 
DiBOLAiMBR.    See  Maintenanoe  (1). 
Dispossession. 

See  Limitation  (1)  (5). 
See  Mortgage  (5). 
See  Onus  Probandi  (2). 
See  Sheriff's  Sale  (1)  (2)  (3). 
Disqualified  Proprietor. 

See  Hindoo  Law  (Adoption)  (2). 
Dower. 

Where  a  Mahomedan  lady  applied  for  leave  to 
sue  her  husband  in  formd  pauperis  for  her  — ,  and 
the  application  was  rejected,  it  was  held  not  to 
constitute  a  demand  for  prompt  —  sufficient  to  set 
the  period  of  limitation  running. — 182. 
See  Gift  (7). 
DowL.    See  Husband  and  Wife  (1). 
Dwelling. 

See  House. 

.  See  Jurisdiction  (8). 
See  Besidenoe. 

Easement.    See  Limitation  (15). 
Education.    See  Joint  Hindoo  Family  (7). 
Endowment. 

(1)  The  constitution  and  rules  of  religious 
brotherhoods  attached  to  Hindoo  temples  are  not 
uniform,  but  depend  on  the  special  laws  and  usages 
govemmg  each. — 17. 

(2)  The  Privy  Council  decided  against  the  right 
of  the  Zemindar  of  Bamnad  to  appoint,  confirm, 
and  remove^  the  Pandaram  of  the  Bamaswarem 
pagoda. — Ibid, 

^)  Notwithstanding  that  property  devoted  to 
religious  purposes  is,  as  a  general  rme  of  Hindoo 
law,  inalienable,  it  is  competent  for  the  shebait,  as 
shebalt  and  manager,  to  borrow  money  for  the 
proper  expenses  of  keeping  up  worship,  repairing 
temples,  defending  litigation,  and  other  Iixe  ODJects ; 
but  the  power  to  incur  debts  must  be  measured  by 
the  existing  necessity  for  incurring  them ;  and 
judgments  obtained  against  a  former  shebait  in 
res]^ot  of  debts  so  incurred  are  binding  upon  suc- 
ceeding shebaits. — 102. 

(4)  A  suit  was  brought  by  a  Hindoo  widow  to 
recover  her  share,  as  heiress  tc  her  husband,  in 
certain  family  property  of  which  she  claimed  a 
portion  in  her  absolute  right^  and  a  portion  as  one 
of  the  joint  shebaits  of  certam  idols.  Among  other 
properties  plaintiff  claimed  one-fifth  share  in  a 
talook,  not  as  a  debuttur  property,  but,  in  right  of 
her  husband,  as  her  absolute  property.  The  first 
Court  found  that  this  share  was  tne  property  of  a 
certainidol,  and  held  that  she  had  not  maintained 
the  allegation  in  her  plaint^  and  even  if  entitled  to 
it  in  her  right  of  joint  shebait,  she  could  not  recover 
in  that  capacity  as  she  had  sued  as. shebait.  The 
Privy  Council  held  the  High  Court  right  in  treating 
this  objection  as  one  rather  of  form  than  of  sub- 
stance, and  in  giving  the  relief  prayed  for.— 127. 


{^) 


(5)  The  defendants  liaving  pleaded  an  agreement 
by  which  certain  Government  paper  wherein  plain- 
tuf  claimed  a  share  had  been  appropriated  to  the 
aervioe  of  an  idol,  and  which  was  substantiated  by 
strong  evidence  and  shown  to  have  been  acted  upon 
bj  the  parties  for  years :  hkld  that  it  conld  not  be 
set  aside  as  colorable  merely  upon  the  suggestion 
that  the  amount  appropriated  was  exorbitant  and 
that  there  might  have  bieen  an  intention  to  ddhtaud. 
— /Wrf. 

(6)  In  a  suit  by  appellants  to  compel  defendant 
to  account  for  certain  Qovemment  securities  alleged 
by  jplaintifiEs  to  have  been  given  to  defendant  by 
then:  grandfather  impressed  with  a  trust  for  certain 
idols,  to  remove  defendant  from  the  office  of  shebait 
to  those  idols,  and  to  appoint  one  of  the  plaintiffs 
in  her  stead,  it  was  held  that  it  had  not  be^  proved 
with  the  requisite  certainty  that  those  notes  Were 
endorsed  by  the  grandfather  to  the  defendant  im- 
pressed with  the  trust  described  in  the  plaint. — 210. 

(7)  If  a  deed  of  —  dedicates  an  estate  to  the 
service  and  worship  of  a  particular  idol,  though  the 
idol  were  a  family  idol,  the  property  would  be 
impressed  with  a  trust  m  favor  of  it.  Where  the 
temple  is  a  public  temple,  the  dedication  may  be 
sudi  that  the  family  itself  should  not  put  an  end  to 
it ;  but  in  the  case  of  a  family  idol,  the  consensus 
of  the  whole  family  might  give  the  estate  another 
direction. — 876. 

(8)  The  onm  lies  upon  a  party  who  sets  up  the 
case  that  property  has  been  inalienably  con^rred 
upon  an  idol  to  sustain  its  worship.  In  this  case  it 
was  held  that  Uiere  was  not  only  weakness  of  proof 
on  the  part  of  the  plaintiff,  but  a  very  strong  pre- 
sumption arising  from  the  conduct  of  the  parties  in 
the  suit)  that  the  property  in  question  was  not 
dewuttur  as  alleged  oy  plaintiff. — Ibid. 

(9)  Plaintiff  relied  upon  certain  statement^  in  a 
mourosee  pottah  and  a  bill  of  sale  as  an  admission 
which  estopped  the  parties  to  them  from  asserting 
that  the  lands  therein  mentioned  were  not  dewuttur. 
But  their  Lordships  held  that  the  statements  must 
be  taken  as  a  whole,  and  so  taking  them  it  would 
appear  that,  granting  that  the  lands  were  dewuttur, 
the  sale  womd  be  justifiable)  the  statement  being 
that  the  sale  was  made  for  the  purpose  of  the  repair 
of  the  temple  of  the  idol. — Jbia. 

(10)  A  shebait  has  the  same  or  an  analogous 
right  to  that  of  a  manager  of  an  infant  heir,  and 
has  authority  to  raise  money  for  the  benefit  of  the 
estate. — Ibia. 

^tl)  The  grant  of  a  mokurruree  pottah  cannot  be 
said  to  be  an  improvident  way  of  raising  money,  if 
necessary.  It  still  left  a  rent  for  the  sustentation 
of  the  idol,  and  if  the  transaction  be  bond  fide^  the 
subsequent  sale  of  part  of  the  rent  was  justified  by 
the  imperious  necessity  of  furnishing  the  temple 
which  had  been  commenced. — Ibid. 

(12)  If  onlj  part  of  the  money  raised  was  required 
for  the  repairs  of  the  idol,  the  deeds  would  not  be 
wholly  void  because  some  of  the  monev  was  raised 
for  another  purpose.  Plaintiff  should  nave  offered 
to  reimburse  the  bonAJide  purchasers  so  much  of 
the  money  as  had  been  legitimately  advanced. — 
IHd. 

(18)  Where  an  assignment  transferred  to  the 
plaintiff  the  Uraima  right  (or  right  of  management) 
of  a  pagoda,  and  all  the  rights  of  the  existing 
trustees,  including  the  right  to  the  custody  of  cer- 
tain jewels  devoted  to  the  service  of  an  idol,  the 
plaintiff's  suit  to  recover  the  jewels  was  clearly  not 
'  one  for  specific  performance,  but  in  the  nature  of 
an  action  for  detinue. — 882. 

(14)  Persons  holding  such  a  trust  are  not  legally 
competent  to  transfer  it  at  their  will. — Ibid. 

(1 5)  When,  owing  to  the  absence  of  documentary 
or  other  direct  evidence  of  the  nature  of  the  founda- 
tion, and  the  rights,  duties,  and  powers  of  the 
trustees,  it  becomes  necessary  to  refer  to  usage,  the 
custom  to  be  proved  must  be  one  which  re^ilates 
the  particular  institution* — Ibid. 


(16)  Where  the  custom  set  up  was  one  to  sanc- 
tion, not  merely  the  transfer  of  a  trusteeship,  but 
the  sale  of  a  trusteeship  for  the  pecuniary  advantage 
of  the  trustee,  such  a  circumstance  alone  would 
justify  that  the  decision  was  bad  in  law. — Ibid. 

(17)  It  is  incumbent  on  the  Court,  when  dealing 
with  the  disposition  of  her  property  by  a  pnrdanu- 
sheen  woman,  to  be  satisfied  tnat  the  transaction 
was  explained  to  her,  and  that  she  knew  what  she 
was  doing.  Especiall;^  where,  for  no  consideration 
and  without  any  equivalent,  the  lady,  intending 
and  desiring  to  retain  the  estate  for  her  own  lin 
and  to  create  an  —  by  way  of  testamentary  dinx)- 
sition  of  it  after  her  death,  executed  a  deed  which 
deprived  her  of  all  her  propertv.— 444. 

(18)  An  •--  of  the  above  aescription  is  noiof 
such  a  public  character  as  to  sustain  a  suit  under 
Act  XX  of  1863.— /6«i 

(19)  Aooordipg  to  the  constmctioQ  of  the  wUl  in 
this  case,  it  was  held  that  the  property  in  dispute 
was  not  wholly  dehvttnr,  hxit  that  the  will  created  a 
charge  upon  the  property  for  the  expenses  of  the 
daily  worship  of  an  idol  as  it  was  performed  at  the 
time  of  the  death  of  the  testatrix,  and  of  the 
poojahs,  shradhs,  and  religious  ceremonies  for  which 
provision  was  made  by  the  will,  the  charge  being 
termed  generally  a  charge  for  such  religious  acts 
and  oeremonies,  that  the  surplus  income  belonged 
to  the  members  of  the  joint  family,  of  whom  the 
respondent  was  one,  and  that  his  interest  was  liable 
to  be  attached  and  sold  in  satisfaction  of  a  decree 
against  him  personally. — 694. 

Set  Hindoo  Law  (Inhkritanck)  (17). 
Enhanoemrkt. 

(1)  Dependent  talooks,  created  before  the  Deo^i- 
nial  Settlement,  when  protected  from  —  by  Beg. 
YIII  of  1793  s.  51,  and  when  by  Act  X  of  1859 
8. 15.— 116.  ' 

(2)  In  this  case  it  was  held  that  plaintiff  had 
failed  to  sustain  the  burden  cast  upon  him  by  Act 
Vin  of  1869  (B.C.)  s.  4,  of  proving  that  the  land, 
of  which  he  sought  to  enhance  the  rent,  had  not 
been  held  at  a  fixed  rent  from  the  time  of  the  per- 
manent settlement. — 547. 

(3)  In  this  suit  for  enhanced  rent,  plaintiff  started 
upon  the  foundation  of  an  enhanced  rent  which 
had  been  found  by  a  recent  decree,  and  which 
established  a  jorima  facie  case  of  the  rent  properly 
payable  by  the  defendant :  and  the  Subordmate 
Judge  decreed  in  favor  of  plaintiff  the  payment  of 
one  year's  rent.  The  Hi^h  Court  reversed  his  de- 
cree peremptorily,  dismissing  from  its  consideration 
the  whole  of  plaintiff's  evidence.  The  Privy  Council 
held  that  the  decree  of  the  High  Court  could  not 
stand,  there  being  no  sufficient  reason  for  disturbing 
the  judgment  of  the  Subordinate  Judge.— 651. 

5ce  Jurisdiction  (1). 
Equitablb  Bights. 

8e6  Dborbb  (2). 

See  MoRTOAGB  (4). 

Set  OuDH  Estates  (1). 
Brror. 

See  Hbbmb  Profits  (8). 

See  MiSTAKB. 

See  Bboistration  (4). 

See  Salb  (6). 
Esohbat. 

Where  a  Hindoo  father  created  a  mokurruree 
tenure  within  his  zemindary  in  favor  of  his  ille- 
gitimate daughter  by  a  Mahomedan  lady,  and  the 
lawful  widows  of  the  father  sought  to  resume  the 
tenure  on  the  death  of  the  illegitimate  daughter 
without  heirs  :  held  that,  where  there  is  a  failure 
of  heirs,  the  Crown,  by  the  general  prerogative, 
will  take  the  property  by  — ^  but  subject  to  any 
trusts  or  charges  affecting  it ;  and  that  there  la 
nothing  in  the  nature  of  a  mokurruree  under^tenure 
which  might  be  sold  or  otherwise  alienated  inde- 
pendently of  the  parent  estate,  to  prevent  the 
Grown  from  taking  it,  subject  to  the  rent  reserved 
upon  it  by  the  zemindaz;— 257. 


(3d) 


BsTorpKU 

See  Bkdowmbjtt  (9). 

See  Hindoo  Law  (Adoptton)  (18). 

See  LniiTATiGir  (14). 

See  OlTDH  E8TATB8  (8). 

See  Be8  Judicata. 
Etidb2?ce. 

(1)  Where  a  copy  of  a  deed  is  tendered  as  ~,  and 
the  party  tendering  it  fails  to  oomply  with  the  con- 
ditions reanired  to  make  the  copy  statutory  proof 
of  the  deeo,  he  is  at  liberty  to  give  other  secondary 
—  of  the  contents  of  the  deed,  if  the  non-produotion 
of  the  original  has  been  daly  accounted  for. — 87. 

(2)  An  admission  of  a.  fact  on  the  pleadings  by 
implication  is  not  an  admission  for  any  other  pur- 
pose than  that  of  the  particular  issue,  and  is  not 
tantamount  to  proof  of  the  fact. — ^94. 

(8)^  Where  the  fact  of  payments  by  a  banking 
Arm  is  distinctly  put  in  issue,  the  books  of  the  firm 
being  at  most  corroborative  — ,  the  niere  general 
statement  of  the  banker  that  his  books  were  cor- 
rectly kept  is  not  sufficient  to  discharge  the  burden 
of  proof  thai  lies  upon  him,  particularly  if  he  has 
the  means  of  producing  much  better  — . — 182. 

(4)  In  a  suit  to  recorer  moneys  unacoounted  for, 
where  defendants  plead  payments  endorsed  on 
documents,  and  the  endorsements  purport  to  have 
been  signea  by  the  plaintiff  the  formal  and  regular 
method  of  proof  is  to  call  on  the  plaintiffs  to  Mlmit 
or  deny  their  signature,  and  then  to  call  upon  wit- 
nesses to  state  whether  they  saw  the  plaintiffs  sign 
or  could  speak  to  the  hamdwriting  or  generaUy 
what  took  place. — Ibid, 

(5^  Nothmg  is  more  dangerous  than  to  allow 
parol  —  to  be  given  of  what  written  documents  are 
allied  to  oontein,  when  there  is  reason  to  suppose 
that  the  documents  themselves  exist.  If  a  letter 
exists,  it  may  be  found  to  contain  something  very 
different  from  that  which  the  witness  represents  to 
be  its  contents. — ^710. 

See  Endowment  (6). 

See  Enhanceubnt  (8). 

See  Hindoo  Law  (Adoption)  (1)  (8). 

See  Hindoo  Law  (Alienation)  (1). 

See  Hindoo  Law  (Inheritance)  (12). 

iSee  Jurisdiction  (1). 

See  Practice  (8)  (4)  (6)  (6)  (7)  (10). 

See  Presumption. 

See  Rent. 

See  Special  Appeal  (1). 
JBxECUTioN  OF  Decree. 

See  Ancestral  Property  (1). 

See  Attachment. 

See  Contract  (2). 

See  Endowment  (19).  • 

See  Interest  (1)  (2)  (3). 

See  Joint  Hindoo  Family  (18). 

See  Limitation  (8)  (10)  (12). 

See  Mesne  Profits  (1)  (2)  (8)  (6). 

See  Partition  (2). 

See  Possession  (8). 

See  Practice  (8)  (9)  (14). 

See  Res  Judicata  (2.) 

See  Sale  (1)  (8)  (4)  (6)  (6)  (7)  (9). 
Sxecutor. 

See  Sale  (1). 

See  Will  (1). 
£x  Parte. 

See  Privy  Council  (16). 

Father. 

See  Ancestral  Property. 

See  Compromise. 

See  Gift  (1). 

See  Joint  Hindoo  Family  (14)  (16). 
PiDUCTARY  Relation. 

See  Deed  of  Sale  (2). 

See  Sale  (1). 
Ki.  Fa.  (Writ  op).    See  Sheriff's  Sale. 
1Pi£Bert  (Right  of).- 

Even  if  the  settlement  papers  of  a  pergannah 


show  that  all  which  at  the  time  of  the  permanent 
settlement  had  been  settled  with  the  then  zemindars 
of  the  perffunnah  was  a  — ,  that  might  afford  an 
inference  that  the  soil  of  the  bheel  remained  in  the 
Government^  or  that  at  all  events  any  land  re- 
claimed therefrom  would  be  subject  to  a  fresh 
assessment  of  revenue;  but  that  circumstance 
would  give  no  title  to  the  proprietor  of  one  part  of 
the  per^unnah  against  the  proprietor  of  another 

Ckrt  of  It.    If  wiuit  was  originally  settled  was  the 
nd  covered  by  the  water  treated  as  a  mouzah.  the 
title  to  that  land  would  pass  under  the  term  Julkur 
Khuluk  Shajai  to  whomsoever  that  portion  of  the 
pergunnah  might  thereafter  be  tnuuierred.— 809. 
Forest.    See  Timber* 
Forfeiture.     . 

See  Landlord  and  Tenant. 
See  Hindoo  Law  (Inheritance)  (14)  (15). 
Fraud. 

See  Bond. 
See  Contract  (8). 
See  Deed  of  Sale  (2). 
See  Endowment  (5). 
See  Limitation  (o). 
See  Privy  Council  (2). 

Garo  Hills.    See  Jurisdiction  (5). 
Gift. 

(1)  The  general  principle  of  Mahomedan  law 
that  a  —  is  invalid  without  acceptance  and  seisin 
by  the  donee,  is  subject  to  the  exception  that  where 
there  !&  on  the  part  of  a  father  or  other  guardian, 
a  bond  fide  intention  to  make  a  — ,  the  law  will  be 
satisfied  without  change  of  posMssion,  and  will 
presume  the  subsequent  holding  of  the  property  to 
be  on  behalf  of  the  minor. — 87. 

(2)  The  rule  of  Mahomedan  law  that  the  —  of 
Mvskdf  or  an  undivided  part  in  property  capable 
of  partition,  is  invalid,  does  not  apply  to  definite 
shares  in  semindaries  which  are  m  their  nature 
separate  estates  with  separate  and  defined  rents. 
^Ibid. 

(3)  According  to  Hahomedan  law,  a  mere  deed 
of  —  without  consideration  is  invalid,  unless 
accompanied  by  a  delivery  of  the  thine  given  as 
far  as  it  is  capable  of  dehvery,  or  a  seisin  on  the 
part  of  the  donee. — 287. 

^  (4)  In  order  to  make  a  deed  of  —  for  a  con- 
sideration valid,  two  conditions  must  ooncur, 
(1)  an  actual  •  payment  of  the  consideration  by 
donee  ;  and  (2)  a  bondjide  intention  by  donor  to 
divest  himself  inpretenti  of  the  property  and  to 
confer  it  upon  donee. — Ibid, 

(5)  The  adequacy  of  consideration  for  a  —  is 
immaterial. — Ibid. 

(6)  Where  a  Mahomedan  of  weak  intellect  and 
impaired  health  executed  a  deed  in  the  form  of  a 
hioci-^il-euHu  (which  would,  under  the  Mahomedan 
law,  operate  to  transfer  the  propertv  which  was 
the  supiect  of  it  without  dehvery  of  possession) 
by  which  he  made  a  —  of  certain  immoveable,  as 
well  as  a  large  quantitv  of  moveable,  property  to 
his  daughter  in  lieu  of  a  diamond  nng  wnich  he 
had  received  from  her,  and  it  appeared  that  there 
was  no  intention  on  his  part  to  make  an  immediate 
transfer  of  the  property  to  her,  and  that  she  herself 
must  have  perfectly  understood  that  the  trans- 
action was  not  a  real  one,  and  where  neither  she 
nor  her  husband  was  OiiUed  to  prove  the  transaction 
to  have  been  a  real  one,  or  tne  manner  in  which 
the  property  was  enjoyed  between  her  and  her 
father  :  the  deed  was  held  to  be  void  and  of  no 
effect.— 601. 

(7)  Held  that  the  donor  in  this  case,  although 
he  niay  have  been  a  lunatic  at  an  earlier  period  of 
his  life,  appears  to  have  recovered  afterwards,  and 
to  have  been  competent  to  deal  with  the  ordinary 
affairs  of  life,  and  perfectly  able  to  comprehend 
such  a  transaction  as  a  —  of  his  property  to  his 
wife  ;  that  not  only  was  a  verbal  —  made  by  him 
in  the  most  formal  way,  but  that  soon  after  an 


(xii) 


instmment  was  execated  by  him  to  curry  the  — 
into  effect ;  that  though  the  dower  agreed  upon 
by  him  may  have  been  only  nominal  at  the  tmie 
of  marriage,  he  may  haye  chosen  a  large  dower  to 
be  the  consideration  for  the  — ;  that  it  is  not 
necessary  by  Mahomedan  law  that  dower  should 
be  agreed  upon  before  marriage,  but  that  it  may 
be  fixed  afterwards ;  that  the  sum  itself,  althoum 
a  large  one,  was  not  exoessiye  oomparea  with  the 
Ifroperty  of  the  donor  :  that  the  precise  amount  of 
dower  mentioned  was  not  material  to  sustain  the 
— ■.  because  any  amount  would  be  a  sufficient  oon- 
sideration  for  that  purpose ;  and  that  there  was  a 
change  of  possession  in  conformity  with  the  terms 
of  the  — ,  which,  eyen  without  consideration,  would 
be  sufficient  to  support  the  — .  — 804. 

See  Grant. 

See  Will  (8). 

OoyBRNMBKT. 

See  ALLuyiAL  Land  (6)  (7). 
See  FiSHKRT  (Bight  op). 
See  GOYRRNMBNT  Papbb. 
Seer  MOKURBURBB. 

See  OuDH. 

See  P08BB88ION  (5). 

See  Sbttlbmbnt  Officbr. 

See  Statb. 

See  Timbbr  (8). 

GtoTBRNMBNT  PaPBR. 

(1)  A  purchaser,  howeyer  bond  JSde,  of  —  trans- 
ferred to  him  by  endorsement  purporting  to  bear 
the  seal  of  a  natiye  lady  of  rank  to  whom  the  — 
was  made  payable,  but  which  seal  was  put  on  after 
her  death,  can  gain  no  title  by  snch  unauthorized 
use  of  the  seal. — 176. 

(2).  A  plaintiff,  who  was  aware  of  the  sale  of  the 
—  under  the  aboye  circumstances  by  his  brother, 
may  be  presumed  (eyen  in  the  absence  of  direct 
proof)  to  haye  a^oquiesoed  in  what  was  done  by  his 
brother  in  the  disposal  of  the  — ,  and  therefore  is, 
equally  with  him,  precluded  from  impeaching  the 
sale. — 176. 

See  Endowment  (6)  (6). 

GOWA.— 1. 

Granddaughter.    See  Slayb. 
Grandson. 

See  Daughter's  Son. 

See  Hindoo  Law  (Adoption)  (9). 
Grant. 

(1)  If  a  —  be  made  to  a  man  for  an  indefinite 
period,  it  enures,  generally  speaking,  for  his  life- 
time, and  passes  no  interest  to  his  heirs  unless 
there  are  some  words  showing  an  intention  to  — 
an  heieditary  interest.— 468. 

(2)  If  the  words  in  a  sunnud  '*You  are  my 
sister,  I  accordingly  —  to  you  a  talook  for  your 
support"  had  stood  alone,  it  might  haye  been 
open  to  question  whether  an  abs(Mute  —  or  a  — 
for  life  only  was  intended  ;  but  coupled  with  the 
words  that  follow,  '^  being  in  possession  of  the 
lands  and  paying  rent  according  to  the  tahoot 
jumma,  do  you  and  the  generations  bom  of  your 
womb  sucoessiyely  {tantan  treni  krame)  enjoy  the 
same,"  they  appear  to  import  an  absolute  estate, 
such  as  would  naye  been  giyen  had  the  words  been 
^  your  children  and  grandchildren,"  and  no 
inference  so  far  arises  that  the  donor  had  an 
English  estate-tail  in  bis  contemplation.  The 
negatiye  words  which  follow  **no  other  heir  of 
yours  shall  haye  right  or  interest"  may  be  read 
as  referring  to  the  time  of  the  gprantee's  death, 
their  effect  being  to  make  the  absolute  estate 
before  given  defeasible  in  the  event  of  failure  of 
issue  living  at  the  time  of  her  death,  in  which  event 
the  estate  was  to  revert  to  the  donor  and  his  heirs ; 
and  as  that  event  did  not  occur,  it  was  held  that 
the  grantee  had  an  absolute  estate  which  he  could 
dispose  of  by  will. — 687. 

See  PRiyy  Ck>UNCiL  (7). 
Guarantbb. 

It  being  found  that  the  defendant,  in  a  contract 


for  the  purchase  of  cotton,  used  the  plaintiffs' 
name,  and  that  the  vendors  sold  to  hun  on  the 
credit  of  that  name,  and  further  that  Uie  defendant 
had  the  plaintiffs'  authority  to  use  their  name,  and 
that  their  name  had  been  used  with  their  full 
concurrence  in  a  number  of  transactions  during 
nine  successive  days,  and  that  they  were  present 
or  some  of  their  agents,  when  this  further  trans- 
action of  the  same  kind  was  ent^ed  into,  it  ap- 
peared to  their  Lordships  a  fair  inference  that 
they  were  cognisant  of  and  allowed  their  name  to 
be  so  used  in  the  last  transaction.  Held  therefore 
that  they  were  liable,  according  to  the  custom,  to 
the  vendors;  and  that,  if  there  was  no  actual 
authority  at  the  time,  the  defendant's  use  of  their 
name  as  his  guarantors,  and  his  treating  them  and 
holding  them  out  as  liable  to  pay  on  his  behalf  the 
price  of  this  cotton,  thereby  authorised  them,  if 
they  thou|;ht  fit,  subsequently  to  mi^e  that  pay- 
ment on  his  behalf ;  in  other  words,  that  they  had 
a  right  to  ratify  the  use  which  he  had  made  of 
their  name,  and  that  they  had  not  deprived  them- 
selves of  that  ri^ht  by  £neir  prev^us  conduct  in, 
for  a  time,  repudiating  their  liability. — 688. 
Guardian. 

In  a  case  of  attached  property,  a  —  was  held 
not  debarred  from  bringing  a  suit  on  behalf  oi  a 
minor  claimant  (a  member  of  a  joint  Hindoo 
family)  whilst  the  disability  of  infancy  continued, 
because  it  is  not  the  policy  of  the  law  to  postpone 
the  trial  of  claims.— 286. 

See  COMPROMIBB. 

See  Gift  (1). 

See  Hindoo  Law  (Adoption)  (2)  (16). 
See  Hindoo  Law  (Alienation). 
See  Limitation  (7). 
See  Sale  (8). 
GuNDUCK.    See  Alluvial  Land  (6). 

Heir& 

See  Decree  (2). 

See  Escheat  (1). 

See  Grant. 

See  Hereditary. 

See  Hindoo  Law  (Adoption)  (6)  (7). 

See  Maintenance  (1). 

See  OuDH  Estates  (18). 

See  Slave. 

See  Will  (8)  (4). 
Hereditary. 

See  DbsaI  (1). 

See  Grant  (1). 

^ee  Mokurrureb. 

See  Timber  (8). 
Hiba-bil-ewaz.    See  Gift  (6). 
High  Court. 

See  Arbitration  (1). 

See  Jurisdiction  (7). 

See  Privy  Council  (2)  (8)  (9)  (10). 

See  Registration  (1). 

See  Sale  (6). 
Hindoo. 

See  Hindoo  Law. 

See  Hindoo  Law  (Adoption). 

See  Hindoo  Law  (Alienation). 

See  Hindoo  Law  (Inhbritancb). 

See  Hindoo  Widow. 

See  Husband  and  Wife. 

See  Joint  Hindoo  Family* 

See  Sbebait. 

See  Temple  (Hindoo). 
Hindoo  Law. 

(1)  The  customs  of  the  Jains,  where  they  are 
relied  upon,  must  be  proved  by  evidence  as  other 
special  customs  and  usages  varying  the  general  law 
should  be  proved ;  and,  when  so  proved,  effect 
should  be  given  to  them.  In  the  absence  ra  proof, 
the  ordinary  law  must  prevail. — 672. 

(2)  ThePuchisSowal.--802. 

(8)  Hindoo  usage  to  be  accepted  as  goyeming 
the  —.—812. 


(xiii) 


iSras  Ebidowmbmt  (1)  (3). 
iSae  HiBDOo  Law  (Adoption). 
8€e  HiKDOO  Law  (Alienation). 
896  Hindoo  Law  (Inhesitanob). 
8e€  OuDH  Estates  m  (11)  (13). 
8e9  BBS  Judicata.  (8). 
HiKDOO  Law  (Adoption). 

(1)  Where  a  Hindoo  iividow  had  adopted  a  Bon  in 

Enmianoe  of  an  alleged  aothority  by  her  late  hus- 
ftnd,  and  her  mother-in-law  saed  to  set  aside  the 
adoption  as  invidid,  and  the  case  turned  entirely 
npon  the  genuineness  of  the  authorisation,  the  Privy 
Gunncil  declined,  in  the  absence  of  plaintiff's  own 
eridence  in  support  of  her  suit,  to  set  aside  the  High 
Oonr^s  decision  in  favor  of  defendant. — 252. 

«(2)  The  legal  prohibition  against  a  disqualified 
proprietor  m&ing  an  adoption  without  the  consent 
of  his  guardian  extends  to  an  authority  to  adopt, 
but  is  confined  to  the  proprietors  of  estates  under 
the  Court  of  Wards,  and  does  not  apply  to  other 
proprietors  who  have  attained  to  the  age  of 
discretion. — Ibid, 

(8)  Defects  in  evidence  relating  to  the  execution 
of  a  deed  authorising  adoption,  where  the  intention 
to  grant  such  authority  has  been  proved  or  may  be 
aasnmed,  are  less  matmal  than  defects  in  evidence 
of  a  testator's  knowledge  of  the  effect  of  disposi- 
tions  ci  Us  property  made  by  his  wilL — Ibid, 

(4)  Where  the  widow  of  a  zemindar  claimed  her 
husband's  estate  on  behalf  of  an  adopted  son, 
putting  in  a  document  authorising  her  to  adopt, 
alleged  to  have  been  executed  b  v  her  late  husband  ; 
and  the  rival  claimant  was  a  half  brother  of  the 
deceased  who  would  have  inherited  the  estate  but 
for  that  document,  but  who  was  shown  to  have 
been  on  bad  terms  with  the  deceased  during  his 
lifetime :  the  Privy  Council,  dealing  with  the 
document  as  one  that  bore  a  genuine  signature 
and  was  supported  b^  antecedent  probabilities, 
declared  in  favor  of  plamtiff's  claim. — 263. 

(6)  Though  in  Madras  a  Hindoo  widow,  nothaving 
her  nusband's  express  permission,  may.  if  duly  au- 
thorised by  his  kindred,  adopt  a  son  to  him,  yet  the 
permission  must  be  given  by  some  one  within  the 
undivided  family  and  having  a  direct  interest  in 
the  estate,  and  not  by  a  distant  relative. — Ibid. 

(6)  Where  an  estate  descends  to  the  natural  bom 
■on  of  the  original  zemindar,  and  on  the  death  of 
the  son  the  widow  of  the  original  zemindar  takes  it 
as  mother  and  heiress  of  her  son,  and  not  immedi- 
ately from  her  husband,  the  widow  may  adopt  a  son 
to  her  husband. — 358. 

(7)  A  passage  in  the  Bamnad  case  explained  to 
show  that  all  that  was  there  intended  to  be  laid 
down  was  that  there  should  be  such  proof  of  assent 
on  the  part  of  the  sapindas  as  should  be  sufficient 
to  support  the  inference  that  the  adoption  was  made 
by  the  Bindoo  widow,  not  from  capricious  or  corrupt 
motives,  or  in  order  to  defeat  the  interests  of  this 
or  that  sapinda,  but  iipon  a  fair  consideration,  b^ 
what  may  be  called  a  ramily  council,  of  the  expedi- 
ency of  substituting  an  heir  by  adoption  to  the 
deceased  husband.— iHc?. 

(8)  According  to  the  law  of  the  Benares  school, 
the  omission  to  adopt  a  brother's  son  does  not  in- 
validate an  adoption  otherwise  regularly  made,  so 
as  to  destroy  the  civil  tUUua  of  tne  person  thus 
adopted  even  after  years  of  recognition ;  the  maxim 
Quod^fieri  wm  deouU  factum  valetj  though  not  re- 
cognised by  other  schools  in  the  same  degree  as  in 
B^fl^is  not  applicable  to  Bengal  only. — i99. 

(9)  ihie  right  of  Jains  to  be  governed  by  their 
own  peculiar  customs  and  usages,  when  they  are. 
by  sufficient  evidence,  capable  of  being  ascertainea 
and  defined,  and  are  not  open  to  objection  on  the 
groimd  of  public  policy  or  otherwise,  was  admitted 
in  the  case  of  an  adoption  made  by  a  widow  of  her 
grandson  without  any  authority  expressly  derived 
mnn  her  deceased  husband,  and  without  the  con- 
sent of  his  kindred,  which  adoption  would  be  in- 
valid by  the  ordinary  — . — 529. 


(10)  Where,  at  the  suit  of  the  collateral  heirs,  an 
adoption  bv  a  Hindoo  widow  in  the  Dattaka  form 
was,  according  to  the  Mithila  law,  declared  void, 
the  Privy  Council,  in  affirming  that  decision, 
thought  It  would  be  an  inconvenient  precedent  to 
alter  the  decree  by  inserting  the  words  "  as  against 
the  reversionary  heirs  of  the  husband,"  after  the 
word  "  void,"  since  the  decree  could  only  be  binding 
as  between  the  plaintiffs  and  the  defendants  in  the 
suit  and  oould  not  affect  the  interests  of  the  defen- 
dants as  between  themselTies. — 600. 

(U)  The  Privy  Council  saw  no  reason  for  the 
High  Court's  reversal  of  the  judgment  of  the  Sub- 
ordinate Judge  in  disallowing  a  conditional  adoption 
set  up  by  the  defendant  (without  any  writing  in 
support  of  it  and  without  offering  himself  as  a 
witness)  whereby  the  defendant  was  adopted  upon 
condition  that  his  adoptive  father's  widow  should 
enjoy  the  property  for  life,  and  that  his  daughters, 
the  plaintiffs,  should  take  his  self-acquired  property 
after  her  death. — 612. 

(12)^  In  a  suit  brought  on  behalf  of  respondent 
as  heir  of  his  adoptive  father,  by  virtue  of  an 
adoption  by  his  widow  after  bis  death,  to  set  aside 
vanous  dispositions  of  the  property  made  by  the 
widow  before  the  adoption,  the  defence  was  that 
respondent  had  been  adopted  upon  the  faith  of  an 
express  written  agreement  by  his  father,  subse- 
quently ratified  by  nimself  when  he  beoune  of  age, 
that  none  of  the  transactions  were  to  be  disputed  : 
hbld  that  the  agreement  of  the  natural  father 
was  not  void,  but  was,  at  the  least,  capable  of  rati- 
fication when  his  son  came  of  age,  and  that  the 
son  had  so  ratified  it. — 663. 

(13)  The  previous  setting  up  by  a  Hindow  widow 
of  a  written  authority  from  her  late  husband  to 
adopt,  which  really  never  existed,  was  held  not  to 
prevent  her  from  falling  back  upon  a  verbal  per- 
mission to  adopt,  nor  to  affect  the  credit  of  the 
witnesses  who  now  speak  to  the  verbal  authority  to 
adopt  and  to  the  alleged  exercise  of  it  by  her. — ^719. 

(14)  Amongst  Soodras  in  Bengal,  no  ceremonies 
are  necessary  to  the  validity  of  an  adoption,  in 
addition  to  the  giving  and  taking  of  a  child  in 
adoption. — Ibid. 

(15)  Where  there  was  no  sufficient  evidence  to 
show  that  a  Hindoo  widow  had  applied  to  a  kins- 
man to  give  his  assent  to  her  adopting  his  son 
without  the  authority  of  her  late  nusband,  but 
rather  that  she  had  applied  to 'him  to  give  his  son 
to  be  adopted  by  her  under  an  authority  which 
she  had  from  her  husband  when  she  had  no  such 
authority ;  and  where  the  kinsman  did  not  give  his 
consent  to  an  adoption  merely,  but  stipulated  with 
the  widow  that,  if  she  adopted  his  son,  he  was  to 
become  the  guardian  of  the  child,  by  which  arrange- 
ment not  o£ly  would  he,  as  a  member  of  ttts  jomt 
family,  really  get,  during  the  minority,  the  manage- 
ment of  and  the  interetit  in  five-eighths  of  the  estate, 
instead  of  being  entitled,  in  uie  absence  of  an 
adoption,  to  only  one-fourth  of  the  property  ;  but 
the  adopted  son  was  to  take  no  interest  in  that 
portion  of  the  estate  which  the  assenting  kinsman 
then  claimed  as  his  separate  property :  hbld  that 
the  assent  was  not  one  which  rendered  the  adoption 
valid  and  binding  as  against  the  kinsman's  broUiers. 
—740. 

{H)  (2tKsre.— Whether  the  adoption  of  a  child  of 
a  half-sister's  daughter  is  valid. — Ibid 

(17)  Where  the  question  was  whether  or  not  an 
adoption  in  the  Kritima  form  had  been  proved, 
their  Lordships  inclined  to  think  the  evidence 
against  the  adoption  somewhat  more  <nredible  than 
that  in  its  favor,  coupled  with  the  circumstance 
that  the  widows  appear  to  have  remained  in  pos- 
session of  the  estate  after  the  death  of  their 
deceased  husband,  and  had  paid  income-tax  on  the 
property,  and  that  after  the  death  of  the  junior 
widow,  on  the  application  of  the  other  widow  for  a 
muution  of  names,  the  authorities  were  satisfied 
that  she  was  in  possession.-^753. 


(mt) 


(18)  Thdr  Lordships  saw  no  reasoo  to  differ  from 
the  conclusion  of  the  High  Court  that  the  intention 
of  the  parties  at  the  time  of  their  execution  of  the 
deeds  of  gift  and  acceptance,  was  that  the  adoption 
was  not  complete,  but  that  the  execution  of  them 
was  to  be  a  mere  step  towards  a  complete  and  full 
adoption.->812. 

(19)  The  mode  of  giving  and  taking  a  child  in 
adoption  continues  to  stand  on  Hindoo  law  and  on 
Hindoo  usage.  There  cannot  be  such  a  giving  and 
taking  as  is  necessary  to  satisfy  the  law,  even  in  a 
case  of  Soodras,  b^  mere  deed,  without  an  actual 
delivery  of  the  child  by  the  father ;  and  it  would 
seem  that,  according  to  Hindoo  usage,  which  the 
Courts  should  accept  as  governing  the  law,  the 
giving  and  taking  in  adoption  oueht  to  take  place 
by  the  father  handing  over  the  child  to  the  adop- 
tive mother,  and  the  adoptive  mother  declaring 
that  she  accepts  the  child  in  adoption. — J^id. 

See  LiuiTATiOF  (9). 

See  Rblibf  (2). 

See  Will  (6). 
Hindoo  Law  (Alienation). 

Defendant's  father  having  become  insane,  his  wife 
as  natural  guardian  Of  defendant  during  his  infancy 
executed  a  kobala  (purporting  to  pass  half  of  the 
defendant's  interest,  which  was  then  a  mere  expec- 
tancy, the  widows  being  still  alive)  in  favor  of 
plaintiffs  who,  on  the  death  of  the  surviving 
widow,  sought  to  recover  from  the  def^dant,  then 
of  age,  the  property  that  had  descended  to  him 
from  the  other  branch  of  the  family.  Held  that 
plaintiffs  had  failed  to  prove  a  justifying  necessity 
for  this  conveyance,  and  that  the  suit  must  on  thiB 
ground  be  taken  to  have  failed,  without  the  alter- 
native of  a  remand,  in  the  absence  of  explanation 
as  to  the  non-production  of  evidence  upon  this 
material  issuer — ^794. 

See  Ancbstral  Property. 

See  Maintenance  (2). 
Hindoo  Law  (Inheritance). 

(1)  According  to  — j  the  right  once  vested  in  a 
daughter  by  inheritance  does  not  cease  until  her 
death,  notwithstanding  she  become  barren  or  a 
widow  who  has  not  borne  a  son.  Circumstances 
of  that  nature  do  not  destroy  a  heritable  right 
which  has  once  vested.  If  two  sisters,  upon  the 
death  of  their  mother,  together  constitute  their 
fatber^s  heir,  then  upon  the  death  of  one  of  them, 
the  property  which  descended  to  both  jointly,  sur- 
vivee  to  the  other  whose  right  of  survivorship 
previously  acquired  by  inheritance  is  not  destroyed 
by  her  disqualification  to  inherit  at  that  time  by 
reason  of  her  being  a  childless  widow. — 94. 

(2)  A  bundhoo  or  cognate  only  cannot  inherit  as 
long  as  there  is  a  tepinda  or  samanodaka  in  exist- 
ence.—142,  795. 

(8)  Quaire. — ^Is  the  old  rule  of  Hindoo  law  obso- 
lete, or  does  it  still  exist,  that  a  daughter  may  be 
specially  appointed  to  raise  a  son,  and  the  son  of  a 
daujriiter  so  appointed  is  entitled  to  succeed  in 
prererence  to  more  distant  male  relatives. — 142. 

(4)  Where  ancestral  propeHqr  has  been  held  ac- 
cording to  the  rule  of  primogeniture,  and  the  family 
is  governed  by  the  Mitacshara  law,  in  the  event  of 
a  holder  dying  without  male  issue  and  the  family 
b^g  undivided,  the  next  collateral  male  heir  would 
succeed  In  preference  to  the  widow  or  daughters  of 
the  lastpossessor. — ^294. 

(6)  Though  a  family  might  be  undivided,  the 
separate  property  of  any  member  would  go  accord- 
ing to  tne  law  of  succession  to  separate  estate. 
Wiiether  the  general  itatus  be  joint  or  undivided, 
property  whidi  is  joint  will  follow  one,  and  pro- 
perty which  is  separate  will  follow  another,  course 
of  succession. — Ibid, 

(6)  By  the  law  of  the  Dayabhaga,  a  brother  of 
the  wh(Ae  blood  succeeds,  in  the  case  of  an  undi- 
vided immoveable  estate^  m  preference  to  a  brother 
of  the  half-blood.-— 411. 

•(7)  According  to  the  law  of  the  Benares  School, 


no  preference  seems  to  be  given  to  a  dangiitor  vduo 
has  or  is  likely  to  have  male  issue,  over  a  daughter 
who  is  barren  or  a  childless  widow.'-499. 

(8)  Held  that,  as  between  the  desoeadants  of 
Muttu  Vadugs  and  Dhorai  Pandian,  tibe  Palayapat 
of  Padamattur  was  the  separate  propertj  of  the 
latter ;  that,  on  the  death  of  Dhorai  randiaB,  his 
right,  if  he  had  any  left  undisposed  of  in  the  pro- 
perty, passed  to  his  widow,  notwithrtaadW  the 
undivioed  etttku  of  the  family ;  and  that  pkiutiff 
who  claimed  the  Palayapat  as  an  impaztibJe  and 
ancient  zemindary  descendible  by  InneritanQB  to 
him  on  the  death  of  Dhorai  Pandiaa  witlMNit  issue, 
bad  no  title  to  ane  in  the  life  oi  Dhoni  Pandian's 
widow. — 608. 

^9)  Exclusion  of  females  from  inheritanoek — 540. 

(10)  Under  the  Mitacshara  law  a  widow's  estate, 
inhented  from  her  husband,  is  a  liBoi'ted  and  re- 
stricted one  only. — 572. 

(11)  A  daughter,  inheriting  from  her  father,  does 
not  stand  in  a  position  higher  than  or  diirerent 
from  that  of  a  widow. — IbicL 

(12)  Wajib-ul-nrs  or  village  administaration  papers, 
prepared  and  attested  by  Settlement  Officers  or 
their  subordinates  in  Oudh,  were  held  admissible 
in  evidence,  under  Act  I  of  1872  s.  85,  to  prove 
that,  in  the  Bahrulia  clan,  a  custom  exists  to  ex- 
clude daughters  from  succeediog  to  Uie  inheritance 
of  their  father's  estate. — ^704. 

(18)  Where  an  ancient  zemindary,  which  under 
the  Mahomedan  Government  was  a  famUy  cm  de- 
scendible to  a  single  heir  according  to  the  rme  of 
primogeniture,  was  under  the  British  Gh>vemmeQt 
divided  into  two  distinct  zemindaries,  one  of  which 
(the  larger)  was  granted  to  the  eldest  son,  and  the 
other  to  tne  second  son,  their  Lordships,  without 
expressing;  any  opioion  as  to  whether  the  former 
(with  which  they  nad  nothing  to  do  in  this  appeal) 
was  or  was  not  impartible  or  descoidibLe  to  a  smgle 
heir,  held,  according  to  the  proper  oonstruotioQ  of 
the  sunnud  under  which  the  latter  was  granted  to 
the  second  son  and  his  heirs  or  assigns  for  ever, 
that  the  zemindary  thereby  created  for  the  fint 
time  was  not  impartible  or  descendible  otherwise 
than  according  to  the  ordinary  rule  of  the  Hindoo 
law.— 725w 

(14)  Under  the  Hindoo  law,  as  administered  in 
the  Bengal  school,  a  widow  who  has  once  ioherited 
the  estate  of  her  husband  is  not  liable  to  fcr^t 
that  estate  by  reason  of  unchastity. — 765. 

(15)  (2tMere.— As  to  the  effect  of  Act  yxT  of 
1850,  if  the  widow  had  been  degraded  or  deprived 
of  her  caste  in  consequence  of  her  unchsAtity.— 
Jbid. 

(id)  Held,  after  an  exhaustive  review  of  the 
authorities  and  precedents  bearmg  on  the  question, 
that  by  the  —  prevailing  in  Ij^tem  India,  the 
widow  of  a  pxedeceased  collateral  relative  (a 
paternal  first  cousin  in  this  case)  is  entitled  to 
succeed  in  preference  to  a  mere  collateral  male 
^    ^  rdative  of  tne  propositus. — ^795. 

(17)  Held  that  it  was  not  proved  that  the  aevas 
in  dispute  were  appurtenant  to  the  Ghhedra  raj. 
Bven  if  the  question  had  been  one  oi  succession  to 
the  raj,  treatuig  the  Pnchis  Spwal  as  a  rule  of 
inheritaoMe  applicable  to  the  rai  and  not  to  the 
family,  and  assuming  that,  according  to  that  com- 
pilation, an  illegitimate  son  may  succeed  to  the  raj 
in  the  aosence  of  other  relatives  :  h'sld  that  it  was 
not  proved  in  this  case  that  there  was  that  abaoice 
of  other  relatives  which  would  entitle  an  illtgiti- 
mate  son  to  succeed. — 802. 

See  Joint  Hindoo  Family  (11)  (12)  (14). 

^ee  Limitation  (5). 

See  Oudh  Estatbs  (4)  (IS). 
Hindoo  Widow. 
(1)  Where  a  —  conveyed  to  a  hondMe  purchaser  for 
value  an  ancestral  eetete  beyond  her  own  life^  and 
the  purchaser  paid  off  a  mortgage  upon  th%  pro- 
perty existing  at  the  time  of  the  conveyance,  it 
was  neld,  on  a  salt  by  a  reversioner,  that  as  there 
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WM  no  proof  of  neces»ity  iustlfvliig  an  absolute 
Bale  of  tbe  estate  by  the  — ,  the  plaintiff  was 
entitled  to  recover  the  property  after  her  death  on 
payment  of  the  fall  pnrchase-money  as  well  as  of 
the  mortgage  paid  by  the  porchaser. — iS. 

(2)  Where  a  family  settlement  by  her  husband 
ga^e  to  a  —  an  estate  for  life  with  power  to  appro- 
priate the  profits,  and  to  his  adopted  son  a  vested 
remainder  on  her  death :  held  that  she  could 
make  whatever  nse  she  chose  of  the  proceeds  of  her 
esfcate,  and  that  the  settlement  oomd  not  be  oon- 
stmed  so  as  to  change  the  nature  of  her  estate  to 
tlutt  of  a  — J  and  consequently  change  the  nature 
of  the  reversioner's  interest  from  a  vested  remain- 
der to  a  contingent  one. — 19$, 

(3)  In  a  suit  Dy  the  mother  of  a  deceased  Hindoo 
a^nst  his  —  for  arrears  of  maintenance,  it  was 
held  that  the  widow's  liability  was  personal  and 
that  only  her  huterest  was  liable  to  be  sold  in 
execution. — ^807. 

(4)  Acomling  to  the  Hindoo  law  in  Madras,  two 
or  more  lawful  widows  take  a  joint  estate  for  life 
hi  fheir  husband's  property-,  with  rights  of  sur- 
vivorship and  equal  benencial  enjoyment ;  and 
though  thev  have  no  right  to  enforce  an  absolute 
partition  of  the  joint  estate  between  them,  they 
may  agree  to  an  arrangement  for  separate  pos- 
session and  enjoyment  of  their  respective  shares, 
leaving  the  title  to  each  share  unaffected. — 147. 

(5)  Their  Lordships  expressed  their  extreme 
reluctance  to  interfere  with  the  decision  of  the 
Court  below  upon  a  question  of  maintenance  to 
which  a  —  is  entitled,  in  deciding  which  they 
thought  that  regard  should  always  be  had  to  the 
value  of  the  estate,  as  well  as  to  the  position  and 
itatu8  of  the  deceased  husband  and  of  the  widow. 
—606. 

(6)  In  this  case,  however,  their  Lordships  raised 
the  maintenance,  because  there  was  a  departure  bv 
the  Lower  Oourt  from  the  strict  principles  which 
ought  alone  to  have  guided  it,  iaasmuch  as  it 
allowed  as  low  a  maintenance  as  possible,  as  a  kind 
of  punishment  to  the  widow  for  having  ground- 
lesaly  resisted  the  claims  of  her  late  nusband's 
ad<n>ted  son. — Ibid. 

(7)  Unless  the  plaintiff  could  establish  the  family 
custom  he  had  set  up  to  show  that  he  was  entidea 
to  poeseesion  during  the  Hfe  of  defendant  (a  — ).  he 
was  held  not  entitled  to  ask  for  a  declaration  that 
a  deed  of  sale  executed  by  her  in  favor  of  another 
party  was  illegal  and  inoperative  after  her  death. 
—640. 

(8)  Where  legal  necessity  can  be  proved  for 
raishig  a  portion  of  the  money  which  formed  the 
oonsifferation  for  a  deed  of  sale  by  a  — ,  but  not  the 
whole  of  it,  the  deed  would  not  be  wholly  void  as 
regards  a  reversionary  heir,  but  would  be  valid  as 
against  him  to  charge  the  estate  for  the  amount 
necessary  to  be  raiae£ — Ibid. 

(9)  Wnere  the  evidence  was  not  sufficient  to  show 
what  portion  of  the  advances  made  to  the  —  was 
made  for  necessary  purposes,  and  it  did  not  appear 
advisable  to  remand  the  case  for  a  further  enquiry 

.which,  after  causing  great  expense  and  delay, 
would  not  be  binding  upon  the  whole  family,  their 
Lordshipe  declined  to  make  a  declaratory  decree 
with  reroect  to  the  deed. — Ibid. 

(10)  Where  a  testator,  in  giving  the  whole  of  his 
property  to  his  eldest  son,  recognized  the  claims, 
Dy  Hindoo  law,  of  the  younger  sons  and  the  widows 
to  maintenance,  and  made  specific  provisions  with 
regard  to  the  younger  sons  (giving  them  the  profits 
of  particular  villages),  but  made  no  specific  arrange- 
ments for  the  widows  (merely  requiring  that  they 
ahonld  be  maintained  and  treated  with  proper  re- 
spect) :  HKLD  that  the  will  did  not  create  a  ri^t 
which  was  a  sj^edfic  ^  charge  on  the  inheritance  of 
any  estate  "  within  the  meaning  of  those  words  in 
Act  XIY  of  1869  8. 1  cl.  18.  By  Common  Law  the 
right  to  maintenance  is  one  accruing  from  time  to 
time  according  to  the  wants  and  exigencies  of  the 


widow  ;  and  a  Statute  of  Limitations  might  do 
mudi  hjarm  if  it  should  force  widows  to  claim  their 
strict  rights  and  commence  litigation  wkiob^  but 
for  the  purpose  of  keeping  alive  weir  claim,  would 
not  be  necessary  or  desirable. — 617. 

(11)  Where  a  will  makes  no  condition  that,  to 
entitle  a  widow  to  maintenance,  she  should  reside 
under  the  same  roof  and  in  joint  family  with  the 
son,  she  Lb  left  in  this  respect  in  the  ormnary  posi- 
tion of  a  — ,  according  to  which  separation  rrom 
the  ancestral  home  would  not  generally  disentitle 
her  to  maintenance  suitable  to  her  rank  and  con- 
dition.— Ibid. 

See  Endowmbnt  (4)  (6). 

See  HiND.)0  Law  (Adoption)  (1)  (4)  (6)  (6)  (7) 
(9)  (10)  (11)  (12)  (18)  (14)  (16)  (17). 

See  Hindoo  Law  (Inherit ancb)  (I)  (7)  (8)  (10) 
(14)  (16)  (16). 

See  Joint  Hindoo  Family  (4)  (12)  (14). 

See  Limitation  (6). 

See  Oddh  Estatrs  (4)  (18). 

See  Bblibf  (1)  (8). 

See  Will  (6). 
HooNDBB.    See  Bill  op  Exchanob. 
HoTOHPOT.    See  PARTNsaaHiP  (2). 

HODSB. 

See  Dwelling. 

See  Jurisdiction  (8). 

See  Manager  (2). 

See  Bbsidbnob  (1)  (2). 
Husband  and  Wife. 

Where  a  Hindoo  wife  is  entitled  to  an  absolute 
estate  in  certain  property^  her  husband  cannot  cut 
down  her  interest  to  a  life  interest  by  any  dowl 
which  he  may  make. — 79. 

See  Joint  Hindoo  Family  (4). 


Idiot. 


Idol. 


See  Registration  (6). 


See  Endowment  (4)  (6)  (6)  (7)  (8)  (9)  (12)  (13) 
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lee  Hindoo  Law  (Inheritance)  (17). 

See  Privy  Council  (2). 

See  Temple  (Hindoo). 
Ijara. 

See  Lease  (2). 

See  Bight  of  Occupancy  (2). 
Illegitimate. 

See  Escheat  (1). 

See  Hindoo  Law  (Inheritance)  (17). 

jS^e  Maintenance  (2). 
Impartibility. 

Effect  of  — .    See  Joint  Hindoo  Family  (10). 

See  Dbsai  (2). 

See  Hindoo  Law  (Inheritance)  (4)  (18). 

See  Joint  Hindoo  Family  (11)  (12). 
Inadequacy. 

See  Deed  of  Sale  (2). 

See  Gift  (6>. 

See  Sale  (4). 
Income  Tax.    See  Hindoo  Law  (Adoption)  (17). 
Inheritance. 

See  HEiRa 

See  Hindoo  Law  (Inheritance). 
Injunction.    See  Declaratory  Decree  (6). 
Insane.    See  Hindoo  Law  (Alienation). 
InteUbst. 

(1)  Where  an  ord^  of  Her  Majesty  in  Oonncil  is 
silent  as  to  —  upon  the  costs  of  the  deoree,  the 
Indian  Court  which  has  to  execute  the  decree  has 
no  power  to  direct  payment  of  those  costs  iiriUi  — ^. 
—405. 

( 2)  Semble. — The  existing  practice  as  to  Orders 
in  Oouncil  as  well  as  to  decrees  of  the  Indian  Ck>urt8 
is  that  —  cannot  be  given  in  execution  unless 
it  is  specially  directed  to  be  given.—  Ibid. 

(8)  Future  —  upon  a  judgment  which  cannot  be 
levied  in  execution,  may  be  i»covered  by  action  as 
damages. — 614. 
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(4)  The  Court  most  exerdae  a  judicial  discretion 
in  giving  effect  to  Act  XXIII  of  1861,  bo  as  not  to 
grant  an  inordinate  and  unusual  rate  of  — ,  The 
rate  of  —  to  be  allowed  on  a  principal  debt  up  to 
date  of  decree  ought  to  be  that,  if  any,  which  has 
been  fixed  by  contract,  express  or  implied,  between 
the  parties.  Accordingly  in  this  case,  the  rate  of 
—  allowed  among  the  sbiarers  of  joint  family  pro- 
perty, which  was  the  rate  prevailing  in  the  Mo- 
lusBil,  viz.f  12  per  cent.,  was  approved  of. — ^788. 

See  Bill  of  ExoHAiiraB. 

See  Mbsnb  Profits  (2)  (5). 

See  Mortgage  (1)  (2)  (16)  (16). 

See  OuDH  Talookdars  Belikf  (1). 

See&AiM(l). 
Intsrmbdiatb  Holder.    See  Bboistration  (8). 
Intervention.    See  Belief  (1). 
Intbotatb.    See  Oudh  Estates  (11)  (18). 
Irregularity. 

See  Arbitration  (1). 

See  Privy  Council  (4). 

See  Salb  (6). 
Ibbueb. 

See  EviDENCB  (2). 

See  Special  Appbal  (1). 


JAIN& 

See  Hindoo  Law  f  Adoption)  (9). 
See  Hindoo  Law  (1). 

JaINTIA  HlLIi9. 

See  JURIBDIOTION  (6). 

Jewbls. 

See  Endowment  (18). 
Joinder  of  PARTiBa 

Persons  acting  as  ag^ents  onljr  in  the  transactions 
which  formed  tne  subiect.of  this  action,  and  being 
in  no  way  personallv  liable  to  the  plaintiff,  should 
not  havelj^n  joinea  as  defendants. — ^710. 
Joint  Hindoo  Family. 

( 1 )  Notwithstanding  anything  contained  in  Act  I 
of  1846  B.  21,  the  members  of  a  —  may  sue  to 
enforce  rights  acquired  by  them  under  a  purchase, 
at  a  sale  for  arrears  of  revenue,  made  by  the  man- 
aging member  in  his  own  name,  but  on  behalf  of 
the  ftimily,  though  he  is  the  sole  certified  purchaser. 
—81. 

(2)  It  is  not  necessary  for  a  member  of  a  —  to 
prove  possession  of  a  specific  share  of  the  joint 
fund,  nor  participation  in  the  profits  to  the  full  ex- 
tent of  his  share.  It  is  very  common  among  joint 
families  that  the  expenses  of  the  family  are  paid 
out  of  the  common  fund,  and  that  each  member 
draws  a  certain  sum  as  he  requires  it ;  but  there  is 
no  account  taken  between  the  members  of  the 
family  to  see  whether  each  member  receives  his  full 
share.— 67. 

(8)  As  regards  the  joint  property  of  a  — ,  there 
may  be  a  division  of  right  and  interest  which  w£U 
operate  to  change  the  character  of  the  property 
from  joint  to  separate,  although  it  may  not  be  in- 
tended at  once  to  perfect  it  by  metes  and  bounds ; 
and  therefore  the  a^eement  of  a  family  to  divide 
tiie  proceeds  of  the  joint  property  among  its  mem- 
bers in  definite  shares,  with  the  mtention  that  each 
should  hold  his  idlotted  share  in  severalty,  severs 
the  joint  interest,  and  extinguishes  the  rights 
Bpringinff  from  united  family  ownerBhip. — 161. 

(4)  Where  a  member  of  a  —  living  under  the 
Hitacshara  law.  died  entitled  to  an  undivided  share, 
leaving  two  widows  who  were  afterwards  sued  for 
debts  mcurred  for  his  own  benefit  by  their  husband, 
and  against  whom  decrees  were  obtained  by  the 
creditors ;  and  one  of  the  surviving  members  of  the 
—  sought  to  recover  possession  of  the  interests  sold 
in  execution  of  the  decree  against  the  widows : 
HELD  that,  so  far  as  the  interests  in  suit  were  not 
covered  by  any  prior  lien,  the  surviving  member 
was  entitled  to  recover  them  from  the  auction  pur- 
chaser.— 286. 

(5)  Where,  however,  some  of  the  interests  in  ques- 


tion were  covered  by  a  zur-i-peshgee  mortgage  and 
the  exact  nature  of  the  lien  thus  created  naid  not 
been  fully  explained  in  the  trial :  held  that  the 
surviving  member  could  not  recover  his  interests 
until  he  had  satisfied  this  lien. — Ibid. 

(6)  And  where,  in  the  same  suit,  the  objection 
was  taken  that  the  claim  would  not  stand  because 
of  a  defect  in  the  frame  of  the  suit,  whereby  a  co- 
sharer  in  the  joint  family  property  was  not  made  a 
party  to  the  suit :  held  tha^  as  the  said  co-diarer 
had  previously  been  put  in  possession  of  his  moiety 
of  the  property,  and  had  put  in  a  waiver  of  all  fur- 
ther claims,  and  no  further  claimant  could  pooaibly 
arise,  the  pbuntiff's  suit  was  not  prejudiced  by  the 
defect. — Ibid. 

(7)  Their  Lordshipe  would  require  very  strong 
and  clear  authority  to  support  such  a  proposition 
as  that,  if  a  member  of  a  —  receives  any  educatioa 
whatever  from  the  joint  funds,  he  becomes  for  ever 
after  incapable  oi  acquiring  by  his  own  skill  and 
indusl^  any  separate  property. — 887. 

(8)  Under  the  Mitacshara  law,  the  share  of  one 
oo-sharer  in  a  joint  family  estete  can  be  sold  in 
execution  of  a  decree  against  him  alone. — 467. 

(9)  Held  in  this  case  that  the  ordinary  presump- 
tion of  Hindoo  law  applicable  to  a  — ,  namely  that 
property  is  ancestral  and  joint,  not  self-acqiiiied 
and  separate,  was  rebutted  by  the  circumstenoesof 
the  family ;  and  that  the  owue  of  estebUshing  the 
contrary,  which  lay  on  the  member  who  disputed 
it,  had  not  been  discharged  by  him. — 490. 

(10)  The  impartibility  of  the  property  does  not 
destroy  its  nature  as  joint  family  property,  or 
render  it  the  separate  estate  of  the  last  holder  so  as 
to  destroy  the  ri^ht  of  another  member  of  the  joint 
famUy  to  sucoeea  to  it  upon  his  death  in  prefeienoe 
to  those  who  would  be  his  heirs  if  the  property 
were  separate  property. — 640. 

(11)  Where  it  was  not  very  clear  whether  or  not 
a  fonnal  order  or  decree  upon  a  judgment  was 
drawn  up,  but  by  that  judgment  there  was  a  dear 
adjudication  that  the  property  in  question  was 
partible,  and  that  plaintiff  was  entitled  to  a  moiety 
of  the  property  left  by  his  father  at  his  death,  sub- 
ject to  the  incumbrances  and  alienations  of  bu 
father  and  his  elder  brother  which  were  valid  under 
the  Hindoo  law  :    hbld  that  this  judgment  most 
be  taken  to  be  equivalent  to  a  deciaratoiy  decree 
determining  that  there  was  to  be  a  partition  of  the 
estete  into  moieties,  and  making  the  brothers  sepa- 
rate in  estete  ftx>m  the  date  of  that  judgmen^  if 
they  had  not  previously  become  so  ;  and  tmit  being 
so,  though  the  actual  division  of  the  property  was 
not  complete,  the  case  fell  within  the  principle  of 
Appooier  v.  Rama  Svhba  Aiyan^  and  that  there  was 
noground  for  the  contention  that,  upon  the  plain- 
tiff^ death,  his  interest  passed  to  nis  elder  brother, 
and  not  to  his  own  representetives  in  the  course  of 
succession  as  asoerteined  in  the  suit. — 654. 

(12)  In  a  suit  for  the  recovery  of  the  zemindary 
of  Yegayanimapet,  it  was  not  disputed  that  the 
zeminc^ry,  according  to  an  ancient  custom,  was 
impartible,  and  that  although  it  was  part  of  a  joint 
family  property,  it  had  for  many  years  been  held 
and  enjoyed  by  the  eldest  male  member  in  the  direct 
line,  but  it  was  found  that  a  partition  took  place, 
that  the  famUv  became  divided,  and  that  t&e  ae- 
mindary  was  allotted  to  the  then  eldest  member  as 
his  separate  share  of  the  joint  family  property.  It 
accordingly  descended  to  nis  son,  upon  whose  death 
it  was  hmd  that  his  widow  was  entitled  to  snooeed. 
—680. 

(18)  The  purchase  of  certein  property  by  a  mem- 
ber of  a  — ,  which  was  found  to  have  never  sepa- 
rated, was  held  to  be  a  purchase,  not  on  his  own 
account,  but  for  the — and  as  joint  family  property, 
and  to  be  liable  to  sale  in  execution  of  (focree. 
—685. 

(14)  Defendant's  father  had  soujo^ht  to  recoTer 
from  the  widows  of  the  representetive  of  the  other 
branch  of  an  alleged  —  governed  by  the  Hitao> 


(  xvii ) 


Bhara,  posaeseioii  of  their  late  bosband^s  share  of 
the  property.  The  widows,  however,  were  entitled 
to  succeed  on  proof  of  a  partition  under  which  their 
late  husband  held  his  share  as  separate  property  ; 
but  defendant's  father,  who  was  only  presumptively 
the  reversionary  heir  next  in  saoccssion  to  them, 
wat*  declared  entitled  to  succeed  upon  the  death  ot 
the  widows. — ^786. 

(16)  In  1861  it  was  decided  by  the  Supreme 
Court  at  Bombay  that  the  respondent  could  not  sue 
his  father  and  orothers  for  a  declaration  of  his 
rights  in  and  an  immediate  partition  of  ancestral 

Eroperty,  inasmuch  as  he  had  no  right  to  compel 
is  father  in  his  lifetime  to  make  a  partition  of 
moveable,  though  it  may  be  ancestral^  property, 
and  that  the  Supreme  Court  had  no  jurisdiction  to 
make  a  partition  of  the  immoveable  property  which 
was  beyond  the  limits  of  its  territorial  jurisdiction: 
HBLD  that  this  decision  did  not  amount  to  an  ad- 
judication between  the  brothers  as  to  their  rights 
in  the  joint  ancestral  property  on  their  fatiiei^s 
death,  so  as  to  bar  the  present  suit  for  that  parti- 
tion under  Act  VIII  of  1869  s.  2.-778. 

(1(S)  According  to  the  Hindoo  law  as  received  at 
Bomlmy,  a  coparcener  cannot^  without  the  consent 
of  his  oo-sharers,  dispose  of  his  undivided  share  by 
wm.— /«A 

See  Ancestral  PRorERTY. 

See  Endowment  (19). 

See  Guardian. 

See  Hindoo  Law  (Adoption)  (15). 

See  Hindoo  Law  (Alienation). 

See  Hindoo  Law  (Inheritance)  (4)  (5)  (8) 
(13). 

Se4i  Hindoo  Widow  (9)  (10)  (11). 

See  OdDH  Estates  (H)  (14). 

See  Partnership  (2)  (3). 

See  Vendor  and  Pdrchaeer  (3). 
Joiirr  Property. 

See  Hindoo  Law  (Inheritance)  (1)  (6). 

See  Joint  Hindoo  Family  (2)  (8)  (7)  (8)  (9) 
(10)  (12)  (18). 

jSm  Interest  (4). 

See  Manager. 

See  Oddh  Estates  (8). 

See  Vendor  and  Pdrchabbr  (3). 
Joint  Stock  Company.    See  Company, 
Judos.    See  Practice  (8)  (11)  (14). 
Jurisdiction. 

(1)  The  High  Court  was  held  to  have  no  —  in 
M)ecial  append  to  over-rule  the  decision  of  the 
Judge  by  allowing  a  conversion  of  Azeemabadee 
rupees  into  Company's  rupees  according  to  a  fresh 
calculation,  in  a  suit  for  enhancement  of  rent. 
—32. 

(2)  Begarding  transfer  of  certain  territory  in 
Kattywar  belonging  to  the  Thakoor  of  Bhow- 
nuggur  from  British  —  to  that  of  the  Thakoor. 
—277. 

(3)  C!ansent  to  the  exercise  of  —  cannot  be 
assumed,  even  if  cousent  would  give  —  in  the 
case. — 371. 

(4)  The  right  of  the  Deshmukhs  was  held  to  be 
in  the  nature  of  a  grant  of  revenue  (their  functions 
being  those  of  a  Collector  of  Revenue  for  the 
Government),  and  therefore  excluded  from  the  — 
of  the  Civil  (Dourts  by  the  Pensions  Act  XXIXI  of 
1871.— 390. 

(6)  Act  XXII  of  1869  was  in  its  general  scope 
witlun  the  legislative  pt>wer  of  the  Govemor- 
Gkneral  in  Council,  and  so  far  from  being  in  con- 
tra ventioii  of  the  Statute  24  and  26  Vic  c.  104,  or 
of  the  Letters  Patent  issued  thereunder  (as  altored 
by  the  28  and  29  Vic.  c.  16),  such  an  exercise  of 
the  said  legislative  power  as  might  remove  the 
Garo  Hills,  etc.,  from  the  —  of  the  High  Court  of 
Calcutta,  is  expressly  contemplated  and  authorized 
both  by  the  Statute  and  the  Letters  Patent. — 666. 

(6)  bection  9  of  the  same  Act  (entrusting  a 
discretion  to  the  Lieutenant-Governor  of  Bengal 
to  extend  the  Act  to  the  Khasi  and  Jaiatia  ^i^s) 


was  not  vJtra  vires  of  the  Indian.  Legislators  ^  it 
being  conditional  legislation,  and  not  a  delegation 
of  legislative  power.— /6irf. 

(7)  Their  Ix>rdships  suggested  the  addition  in 
Act  VIII  of  1869  s.  13.  which  authorised  the 
High  Court  of  the  district  in  which  a  suit  for 
immoveable  property  situate  in  the  —  of  different 
High  Courts  is  brought,  to  aUow  the  suit  to  be 
proceeded  with  in  the  district  of  another  High 
Court,  of  an  express  power  to  the  former  High 
Court  to  transfer  the  suit  to  the  other  Court  in  tiae 
position  in  which  it  then  stood — «^.,  as  in  this 
case,  with  the  finding  that  plaintiff  was  a  pauper. 
—627. 

(8)  In  a  suit  for  accounts  against  the  manager 
of  a  family  estate  consisting  of  landed  property  in 
several  places,  at  each  of  which  a  house  was  main- 
tained at  the  expense  of  the  estate,  when  not  only 
no  particular  place  for  rendering  the  accounts  had 
been  fixed  either  by  contract  or  practice,  but  the 
accounts  had  been  rendered  and  examined  at 
different  times  in  different  places  :  held  that 
the  defendant's  occasional  residence,  for  periods  of 
time  more  or  less  consideral^e,  at  one  of  such 
places  constituted  a  dwelling  at  that  place  within 
the  meaning  of  Act  VIII  of  1869  s.  6.-788. 

See  Interest  (1)  (2). 
See  Joint  Hindoo  Family  (16). 
See  Limitation  (12). 
See  Privy  Council  (U). 
See  Bbgistration  fl). 
See  Res  Judicata  (2). 
See  Sale  (6). 
See  Sheriff's  Sale  (1 
See  Special  Appeal 
See  Ultra  Vires. 
Jus  Tertii.    See  Possession  (2). 


1)  (2). 
(2). 


Kablas  Eoer's  Talook. — i74. 
Khal.    See  Right  of  Action  (2). 
Khasi  Hills.    See  Jurisdiction  (6). 
Khot.    See  Timber  (3). 

liACHEa 

See  Limitation  (3). 

See  Mesne  Profits  (1). 

See  Privy  Council  (16). 

See  Besidencb  {!). 

See  Review  (1). 
Lad  AW  IN  am  AH.    See  Disclaimer. 
Landlord  and  Tenant. 

Tenants  are  not  concluded  by  a  mistake  in 
settlement  papers,  nor  does  Reg.  XXV  of  1802 
provide  for  forfeiture  of  rights  by  parties  who  by 
carelessness  or  accident  allow  their  land  to  be  nus- 
described  in  settlement  proceedings. — 216. 

See  DowL, 

See  Lease. 

See  MOKURRUREB. 

See  PoTTAH. 

See  Privy  Council  (7), 

See  Registration  (8). 

See  Zub-i-Peshgeb. 
Lease. 

(l)>The  agreement  contained  in  the  pottah  to 
f^rant  a  renewal  of  the  —  does  not  create  or  vest 
U)  the  lessees  a  fresh  term  of  yeaxB,  but  merely 
gives  them  a  right  to  a  renewal  if  the  lessor  should 
attempt  to  turn  them  out  of  possession  at  the 
expiration  of  the  term ;  and  it  pves  the  lesspr  a 
ri^t  to  the  land,  and  to  rent  it  to  others  if  the 
lessees  refuse  to  accept  a  pottah  and  execute  a 
kubooleut  for  the  renewed  term. — 650. 

(2)  Where  nothing  is  said  in  the  iiara  as  to  the 
duration  of  the  new  — ,  a  term  for  a  longer  period 
than  Uie  original  term  cinnot  reasonably  be  im- 
plied.— Ihid, 

(8)  The  lessor  in  this  case  had  no  right  to 
measure  the  lands  in  the  absence  of  the  lessees, 
nor  herself  finally  to  determine  the  rent  at  which 
the  —  should  be  renewed.    If  the  rent  at  which 
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ihe  lesfior  offered  to  renew  the  —  was  too  higt, 
the  lessees  were  not  bound  to  accept  it,  bat  coald 
compel  the  lessor  to  renew  at  a  proper  rate  accord- 
ing to  the  stipulations  of  the  — . — ibid. 

(4)  The  stipulation  in  a  mining  —  '*  if  yon  take 
possession,  according  to  ^rour  requirements,  of  extra 
land  over  and  above  this  pottah,  we  shall  settle 
any  such  lands  with  yon  at  a  proper  rate'*  was 
held  to  entitle  the  lessee  to  a  —  of  the  additional 
land  only  if  required  for  the  purposes  of  tne  — ,  but 
not  for  the  purpose  of  selling  it.— 787. 

See  DowL. 

See  MOKURRUREB. 

See  Pottah. 

See  RsoiSTRATioir  (8). 

See  BiOHT  of  Oooupahot  (2). 

See  Zur-i-Pbsh6bb. 

liEaiTIMAOY. 

See  Dbcrbe  (2). 
See  Illegitimate. 
See  Karriaob. 

LiBN. 

See  Attachmbnt. 

See  Joiifr  Hindoo  Familt  (4)  (5). 

LUIITATIOir. 

(1)  Beg.  n  of  1805  s.  8  must  be  strictly 
applied,  and  the  alleged  fraudulent  or  forcible 
dispossession  clearly  established. — 27. 

0!)  In  a  suit  to  recover  possession  of  certain 
Tillages  belonging  to  a  talook  sold  by  Government 
for  arrears  of  revenue,  it  was  hela  that  a  new 
srant  of  the  villages  by  Government  to  the  second 
defendant  at  an  increased  revenue  did  not  give  the 
plaintiff  a  new  cause  of  action. — 30. 

(8)  The  period  of  60  years  within  which  the 
law  allows  mortgagors  to  bring  their  suit  cannot 
be  diminished  by  any  Court  of  Justice,  on  the 
ground  of  the  lacnes  of  a  party  in  the  prosecution 
of  his  rights. — 61. 

(4)  In  a  suit  founded  upon  a  right  to  redeem, 
the  defendant,  in  order  to  claim  the  benefit  oi 
Act  XIY  of  1859  s.  5,  must  show  (1)  that  he  is  a 
purchaser  according  to  the  proper  meaning  of  that 
term,  (2^  that  he  is  a  bond  Jide  purchaser,  and  (8) 
that  he  18  a  purchaser  for  valuable  consideration. 

(5)  In  the  case  of  succession  by  a  reversionary 
heir  after  the  death  of  a  Hindoo  widow  who  takes 
by  inheritance  from  her  husband  and  is  dispos- 
sessed, the  period  of  —  as  against  the  reversionary 
heir,  in  the  absence  of  fraud,  is  not  to  be  reckoned 
from  the  time  when  he  succeeds  to  the  estate,  but 
from  the  time  at  which  it  would  have  been 
reckoned  against  the  widow  if  she  had  lived  and 
brought  the  suit. — 94. 

(6)  In  an  action  brought  upon  a  mortgage  bond 
which  combines  a  personal  obligation  with  the 
pledge  of  property,  where  the  claim  is  founded 
not  upon  the  contract  to  pay  the  money,  but  upon 
the  hypothecation  of  the  land,  and  tne  object  is 
to  obtam  a  sale  thereof  as  against  purchasers  under 
a  subsequent  mortgage  bond,  the  law  of  —  appli- 
cable to  the  suit  is  Act  XTv  of  1859  s.  1  d.  12.— 
222. 

(7)  Looking  to  Act  XTV  of  1859  s.  1  cl..5  and 
as.  3  and  11.  their  Lordships  had  no  doubt  that  the 
intention  oi  the  Legislature  was  that  the  period 
of  —  lesulting  from  Act  YIII  of  1859  s.  246, 
should,  in  the  case  of  a  minor,  be  modified  by  the 
operation  of  Act  XTV  s.  11.  Consequently  an 
in&nt  may,  after  the  expiration  of  the  /ear.  bring 
a  suit  by  his  guardian  -whilst  the  disability  of 
infoncy  continues. — 286. 

(8^  The  words  ^  nothing  in  the  preceding  Section 
shall  apply  to  a  judgment  in  force  at  the  time  of 
the  passmg  of  the  Acf  in  Act  XIY  s.  21  mean 
that  notiiing  in  the  preceding  Section  should 
prejudicisJly  affect  the  right  of  a  creditor  under  a 
judgment  in  force  at  the  time  of  the  passing  of 
the  Act :  and  the  words  "  but  process  of  execution 
may  be  issued "  mean  that,  notwithstanding  any- 


thing mentioned  m  the  preceding  Section,  execution 
might  issue  either  within  the  time  limited  by  law, 
or  within  three  years  next  after  the  passing  of  the 
Act,  whichever  should  first  happen.  The  substi- 
tution of  the  word  "must"  or  "snail"  for  the 
word  "  may  *'  can  only  be  done  for  the  purpose  of 

fiving  effect  to  the  intention  of  the  LegiAlature. 
n  the  absence  of  proof  of  such  intention,  the 
word  "may"  must  be  taken  in  its  natural,  and 
therefore  in  a  permissive  and  not  in  an  obligatory 
sense.— 428. 

(9)  The  provision  in  Act  IX  of  1871  sch.  2  art. 
129  that,  with  respect  to  a  suit  to  establish  or  to 
set  aside  an  adoption,  the  time  when  —  begins  to 
run  is  "  the  date  of  the  adoption,  or  (at  the  option 
of  the  plaintiff)  the  date  of  the  death  of  the 
adoptive  father^  does  not  interfere  with  the  right 
which,  but  for  it,  a  plaintiff  has  of  bringing  a  suit 
to  recover  possession  of  real  property  within  12 
years  from  the  time  when  the  right  accrued. — 598. 

(10)  Where  in  a  suit  by  a  judgment  creditor  and 
execution  purchaser  of  a  co-sliarer  to  enforce  his 
rights,  it  was  decided  not  only  that  the  share  of 
tluit  co-sharer  passed  to  the  purchaser  under  the 
sale  in  execution,  but  that  the  purchaser  was 
entitled  to  hold  that  share  in  ymali  or  joint  enjoy- 
ment with  the  other  co-sharer ;  and  against  this 
decree  the  co-sharer,  whose  share  had  been  sold, 
appealed,  but  execution  was  not  taken  out  till 
ufter  the  appeal  was  finally  disposed  of  :  held  that 
there  was  no  necessity  or  duty  lying  upon  the 
other  co-sharer  to  assert  his  rights  to  the  sole 
enjoyment  of  his  share  until  the  execution  pur- 
chaser was  put  into  possession,  or,  at  all  events 
until  the  rights  of  tne  parties  haid  been  finally 
determined  by  the  dismissal  of  the  appeal,  the  case 
being  governed  by  the  —  prescribed  by  Act  IX  of 
1871  sch.  2  art.  146.— 697. 

(11)  Plaintiff  was  held  to  have  failed  in  taking 
this  case  out  of  the  operation  of  Act  IX  of  1871 
6.  20  by  showing  that  the  authority  of  the  person 
who  had  signed  the  acknowledgments  reliea  on  as 
the  defendant's  agent,  had  continued  to  the  time 
when  these  acknowledgments  were  signed,  or  that 
the  defendant  had  given  any  special  authority  Ui 
the  said  agent  to  sign  the  acxnowledgments.— 710. 

^12)  A  proceeding  taken  bondlide  and  with  due 
dihgence  before  a  Judge  whom  the  party  ham  fide 
believes,  though  erroneously,  to  have  jurisdiction, 
especially  when  the  Judge  himself  also  supposes 
that  he  has  jurisdiction,  and  deals  with  the  case 
accordingly,  is  a  prooeeding  to  enforce  a  decree 
within  the  meaning  of  Act  ^Y  of  1859  s.  20.— 761. 

(13)  Without  deciding  whether,  in  applying  — 
under  Act  XIY  of  1859  s.  1  cl.  13,  in  the  case  of  a 
joint  family  governed  by  the  Mitacshara  law,  the 
person  on  whose  death  the  property  whi«i  is 
alleged  to  be  joint  has  descended  must  he  taken  to 
be  the  father  or  grandfather,  or  some  ancestor 
farther  back,  their  Lordships  were  not  prepared 
to  affirm  that  the  father  might  not  be  held  to  be 
that  person  in  this  case  where  the  claim  was  two- 
fold, m.,  to  establish  plaintiff's  right  as  a  copar- 
cener not  only  as  to  his  original  share  in  the  joint 
estate,  but  also  as  to  the  moiety  of  the  father's 
interest  to  which  be  became  entitled  on  the  father's 
death  by  right  of  survivorship,  and  to  have  a 
partition  on  that  basis. — ^778. 

(14)  Held  that  —  could  not  apply  to  the  suit  for 
the  partition  of  immoveable  property,  because  not 
only  had  plaintiff  all  along  been  in  the  enjoymenl 
of  part  of  that  property,  but  he  could,  unjer  s.  14, 
exclude  from  computation  the  time  occupied  in 
the  prosecution  of  the  suit  of  1861,  nor  had  there 
been  a  total  exclusion  from  the  joint  family  estate 
as  a  whole ;  whilst  as  regards  the  moveable  pro- 
perty the  appellant  (defendant)  was  estopped  by 
the  proceedmgs  of  1861  from  setting  up  —  as  a 
bar  to  the  re^ondent's  claim. — Ibid. 

(15)  Act  IX  of  1871  contains  two  distinct  sets 
of  provisions,  one  relating  to  the  —  of  suits,  and 
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the  other  to  the  manner  of  acquiring  title  and 
rights  by  possession  and  enjoyment.  The  object  of 
the  latter  (s.  27^  was  to  make  more  easy  the  esta- 
blishment of  rights  of  this  description  by  allowing 
an  enjoymoit  of  20  years,  if  exercised  under  the 
conditions  prescribed  by  the  Act,  to  give,  without 
more,  a  title  to  easements. — 816. 

(16)  When  therefore  an  artificial  pyne  was  con- 
structed by  plaintiffs*  ancestors  on  defendant's 
land  for  the  purpose  of  irrigation  more  than  20 
years  ago,  any  Court  which  has  to  deal  with  the 
subject  ought  to  refer  such  long  enjoyment  to  a 
legal  origin,  and  the  riffht  so  created  is  not  in  any 
decree  interfered  with  by  s.  27.— /6frf. 

(17)  Article  81  of  the  2nd  Schedule,  which  limits 
the  time  for  bringing  suits  for  the  obstruction  of 
watercourses  to  two  years  "  from  the  date  of  the 
obstniction,"  does  not  apply  to  continuing  nui- 
sances, as  to  which  the  cause  of  action  was  renewed 
de  die  in  diem  so  long  as  the  obstructions  were 
allowed  to  continue,  as  is  expressly  provided  by 
8.  24. — Ibid, 

See  Alluvial  Laud  (4). 

See  Dower. 

See  Hindoo  Widow  (10)  (11). 

See  UoRTOAOB  (5). 

See  Okcs  Probamdi  (8). 

See  OUDH  Sub-Skttlbmknt  (6). 

LXJSATIC. 

See  Gift  (7). 

See  Registration  (6). 

Hahomedan  Law. 

See  Gift. 

See  Malgoozar. 

See  Slave. 

See  Will  (1)  (3)  (4). 
Haintenancb. 

(1)  Where  H  executed  on  behalf  of  N  a  ladavfi" 
namah  or  deed  of  disclaimer,  disclaiming  all  right 
to  an  estate  to  which  he  was  one  of  the  heirs-at- 
law,  upon  consideration  of  receiving  a  monthly 
allowance  for  — ,  and  accepted  a.pertoannah  securing 
thsit  allowance  to  himself  and  his  heirs  :  held  that 
the  kUlawinamah  and  perwannah  amounted  to  a 
valid  contract  by  whidi  the  parties  were  re- 
spectively bound  ;  and  that  the  ladavsinamah  being 
founded  on  good  consideration,  was  binding  on  the 
heirs,  who  could  not  set  it  aside  except  by  returning 
the  monev  which  had  been  paid  in  advance  on 
account  of  the  —  allowance. — 166. 

(2)  The  illegitimate  son  of  a  person  belonging 
to  one  of  the  twice-born  classes  has  a  right  to  — . 
So  where  a  Rajah,  having  then  no  legitimate  son, 
but  having  an  illegitimate  son,  executed  a  sunnnd 
in  favor  of  the  latter,  who,  in  pursuance  thereof, 
obtained  delivery  of  possession  of  a  certain  village 
for  his  — ,  it  was  held  that  the  Rajah  was  acting 
in  the  performance  of  a  legal  obligation,  and  that 
the  ^rant  made  by  the  sunnud  would  not  fall 
withm  the  supposed  prohibition  that  a  father, 
having  no  legitimate  son,  is  by  the  Mitacshara 
law  incompetent  to  alienate  ancestral  estate  to  a 
stranger. — 486. 

See  Champebtt. 
See  Costs  (1). 
~  W 

Malgoozar. 


See  Hindoo  Widow  (8)  (5)  (6)  (10)  (11). 


Where,  on  the  death  of  a  — ,  his  widow  and 
principal  heiress  according  to  the  Mahomedan  law 
was  admitted  to  a  settlement  of  the  villages  held 
by  him,  and  continued  in  possession  for  19  years 
when  a  regular  settlement  took  place  with  her 
upon  the  ground  that  her  long  possession  was 
aaverse  to  the  rights  of  the  co-heirs  :  held  that 
the  widow  could  not  be  fixed  with  a  trust  except 
upon  clear  proof  of  her  consent  to  the  acceptance 
of  that  trust ;  but  that  if  it  were  cleariy  made  out 
that  she  held  under  a  trust,  an  enlargement  of  her 
proprietary  interest  in  the  villages  upon  that 
reg^ular  settlement  would  not  have  made  her  less 


a  trustee,  and  she  would  have  taken  whatever 
additional  interest  she  thus  acquired  subject  to  the 
original  trust. — 623. 
Malic lODs  Prosecution. 

The  prosecution  of  legal  proceedings,  which  are 
instigated  hj  malice  and  are  at  the  same  time 

froundless,  is  a  wrong  to  the  person  who  suffers 
amage  in  consequence  of  them,  for  which  an  action 
will  lie. -861. 
MaLikhana. 

See  OuDH  Sttb-Sbttlembnt  (8). 
See  Mortgage  (15)  (16). 
Manager. 

(1)  Where  a  testator  dealt  with  the  income  of 
his  several  estates  as  one  fund,  and  gave  that 
income  to  his  five  sons  in  equa;l  shares  with  a 
commission  of  10  per  cent,  from  the  whole  income 
to  the  one  who  was  to  be  — :  hbld  that  this 
commission  was  to  be  calculated,  not  upon  ihe 
gross  collections,  but  upon  the  net  income  of  the 
whole  of  the  estates,  bemg  the  fund  which,  subject 
to  that  commission,  was  divisible  amongst  the  co- 
shares. — 788. 

(2)  Disallowance  of  sums  laid  out  by  the  —  on 
his  own  account  and  of  expenses  incurred  for  his 
own  private  purposes,  and  charging  him  with  rent 
of  a  house  which  was  occupied  by  nlm  as  his  own 
exclusive  residence,  but  which  the  wUl  directed 
should^  if  not  sold,  be  let,  approved  by  the  Privy 
Council. — Ibid. 

See  Endowment  (8). 
See  Joint  Hindoo  Family  (1). 
See  Jurisdiction  (SV 
See  Partnership  (1)> 
.     See  Shebait. 
Mandamus. 

See  Sale  (6). 
Man  Singh's  Talook.— 458, 649. 
Marine. 

Where  a  collision  took  place  by  the  stern  of  the 
"  Dacca  "  running  amidships  into  the  port  side  of 
the  ^  Michelino  whQe  at  anchor,  the  burden  of 
proof  lay  very  heavily  upon  the  "  Dacca  "  to  show 
that  the  coUisioh  so  caused  with  a  vessel  properly 
at  anchor  in  a  proper  place  was  not  the  conse- 

auenee  of  negligence  and  bad  seamanship ;  and 
leir  Lordships  were  of  opinion  that  the  evidence 
clearly  established  that  the  "  Dacca  "  was  to  blame 
for  not  keeping  a  proper  look-out,  which  reason 
alone  prevented  her  from  seeing  the  light  of  the 
other  vessel  at  anchor. — i09. 
Marriage. 

The  acknowledgment  by  the  father  and  by  the 
whole  family  of  tne  legitimacy  of  a  son  was  held 
to  raise  some  presumption  of  the  —  of  the  mother. 
-287. 
See  Slave. 
Master  and  Servant.    See  Timber  (2). 
Maxims. 

(1)  Quod  fieri  non  debuit  factum  valet. — 499. 

(2)  Caveat  Emptor.— 519. 
Measure  of  Damages.    See  Timber  (1). 
Measurement.    See  Leasb  (3). 

MiiSNE  PR0FIT& 

(1)  Plaintiffs,  guilty  of  laches,  were  held  not 
entitled  to  recover,  as  against  purchasers  for  valu- 
able consideration  without  notice  of  their  title,  — 
from  any  date  earlier  than  that  of  the  institution 
of  the  suit. — 61. 

(2)  According  to  Act  XXIII  of  1861  s.  11,  where 
a  decree  is  silent  touching  interest  or  —  subsequent, 
to  institution  of  suit,  the  C!ourt  executing  the 
decree  cannot  give  such  interest  or  — :  but  plaintiff 
may  still  assert  his  right  to  such  —  ma  separate 
suit.— 190. 

(3)  Where  a  judgment  debtor  executes  an  under- 
taking,  by  an  act  of  the  Court,  that,  in  consideration 
of  his  remaining  in  possession  pending  appeal,  he 
will,  if  the  appeal  goes  against  him,  account  in 
that  suit  and  before  th«.t  Ooxat  for  the  —  in  ques- 
tion, he  cannot  escape  from  that  obligation  because, 
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when  he  contracted  it,  the  practice  of  the  Court 
proceeded  upon  a  construction  of  the  law  which 
has  since  been  pronounced  to  be  erroneous. — Ibid, 

(4)  Held  in  this  case  that  the  right  to  — , 
according  to  a  stipulation  in  a  deed  of  compromiBe, 
ran  from  a  former  decree  affirming  the  compromise, 
and  nob  from  a  subsequent  decree  which  simply 
affirmed,  with  an  explanation,  Uie  former  decree. — 
495. 

(5)  As  to  interest  on  — ,  referring  to  the  proviso 
at  the  end  of  Act  XXXTT  of  1889  and  to  the  reso- 
lution of  the  Sudder  Court  in  1850,  the  Priry 
Council  awarded  interest  upon  —  from  the  com- 
mencement of  suit  to  the  dAte  of  decree. — Ibid. 

(6)  In  December  1851  the  Bajah  of  Bamnuggur 
executed  a  zur-i-peshgee  mortgage  of  certain  vil- 
lages in  favor  of  appellant's  predecessors.  The 
respondent's  predecessor  set  up  a  mokurruree  lease 
of  one  of  the  villa^s  alleged  to  have  been  granted 
to  them  by  the  Rajah  prior  to  the  mortgage.  The 
appellant's  predecessors  sued  to  set  aside  that  lease 
as  collusive,  and  to  recover  that  village  with  — , 
and  obtained  a  decree  to  that  effect  in  1860.  Before 
execution  of  this  decree  was  taken  out,  the  Etajah 
obtained  a  judgment  for  some  debt  against  ap- 
pellant's predecessors,  in  execution  of  which  he 
attached  and  sold  their  interest  in  the  zur-i-peshgee 
lease :  held  that  the  appellant  was  entitled  to 
recover  the  —  of  the  property  up  to  the  date  of 
sale,  the  right  to  these  —  not  having  passed  to  the 
purchaser  of  the  zur-i-peshgee  rights. — ^778. 

MiNIKG. 

See  Deed  of  Sale  (2). 
See  Lease  (4). 

MiNOB. 

See  Ancestral  Pbopebtj. 

See  Compromise. 

See  Gift  (1). 

See  Guardian. 

See  Hindoo  Law  (Adoption)  (15). 

See  Hindoo  Law  (Alienation). 

See  Limitation  (7). 

See  Registration  (6). 

See  Sale  (8). 
HisDESORiPTioN.    See  Landlord  and  Tenant. 
Kisrbprbsentation. 

See  Contract  (2)  (3V 

iSee  Deed  of  Sale  (2). 
Mis-statement.    See  Privy  Council  (1). 
Mistake. 

See  Bond. 

See  Contract  (2). 

See  Error. 

See  Landlord  and  Tenant. 

See  Registration  (2). 
MocHULKA.    See  Registration  (8). 
Mokurruree. 

Where  a  clause  in  the  kubooleut  of  what  'was 
called  a  —  lease  acknowledged  a  power  in  the 
Government  to  put  an  end  to  the  lease  at  the  end 
of  one  vear,  but  the  Government  had  not  done  so, 
it  was  held  that,  although  it  was  not  properly  a  — 
inasmuch  as  practically  the  Government  could 
enhance  the  rent,  it  must  be  regarded,  as  long  as 
it  went  on.  as  an  hereditary  lease,  a  mourosee 
pottah ;  and  that  as  the  interest  of  the  grantor, 
which  had  not  been  determined  by  the  Government^ 
was  an  hereditary  interest,  there  seemed  no  reason 
why,  upon  the  construction  of  the  pottah  in  ques- 
tion, it  should  be  held  to  be  limited  to  the  life  of 
the  grantee. — 453. 

See  Endowment  (11). 

See  Escheat. 

See  Mesne  Profits  (6). 

See  Onus  Prorandi. 
Mortgage. 

(1)  Without  some  special  agreement  or  some 
special  custom,  a  mortgagee  in  possession  should 
not  retain  both  the  usufruct  and  the  interest,  but 
the  interest  should  be  treated  as  in  satisfaction  of 
the  interest  on  the  — .—15, 195. 


(2)  Where  their  Lordships  thought  42  per  cent 
per  annum  (the  rate  of  interest  agpreed  upon  in  a 
— )  unjustly  usurious,  they  (lookine  tb  s.  19  cl.  4  of 
the  Punjab  Code)  allowed  12  years  interest  at  the 
rate  of  12  per  cent,  per  annum.— 85. 

(8)  Where  a  —  deed,  under  which  the  mortgagee 
was  in  possession,  provided  for  the  payment  of  the 
balance  before  a  day  fixed,  but  not  uxitil  that 
balance  should  have  been  ascertained  by  an  account 
by  the  mortgagee,  and  the  conseauence  of  the 
breach  of  this  obligation  to.  pay  the  balance  was  a 
power  to  the  mortgagee  to  become  the  purchaser 
of  the  property  at  a  certain  valuation  :  held  that 
there  was  no  reason  for  presuming,  at  this  distance 
of  time,  that  the  very  special  agreement  contained 
in  the  deed  was  carried  out  between  the  parties 
according  to  its  terms,  the  contemplated  settlement 
of  accounts  being  a  necessary  preliminary  to  the 
performance  of  t^t  contract. — 198. 

(4)  The  practice  of  the  Madras  and  Bombay 
Hi^h  Courts,  in  applying  to  mortgagees  by  con- 
ditional sale  the  practice  of  the  English  Courts  of 
Equity  of  recognising  in  the  mortgagor  a  right  of 
redemption  notwithstanding  expiry  of  time  stipa- 
lated  for  foreclosure,  as  being  in  contrast  with  the 
mode  of  proceeding  follow^  in  Bengal,  was  con- 
demned  as  unsatisfactory  and  caUing  for  the 
interposition  of  the  Legislature. — Ibid. 

(5)  Plaintiffs,  as  mqrtgagees,  obtained  a  decree 
for  possession  upon  their  —  deed  against  defendants 
as  mortgagors.  Though  this  decree  gave  plaintiffs 
no  title  to  the  land  as  against  the  prior  mortgagees, 
it  gave  them  a  right  and  title  as  against  defendants, 
which  right  and  title  were  not  destroyed  by  the 
prior  mortgagees  subsequently  turning  plaintiffs 
out  of  possession.  When,  however,  plaintiff  paid 
off  the  first  — ,  their  title,  which  had  all  along  been 
a  good  title  as  against  the  mortgagors,  was  a  vatid 
title  as  against  everyone,  and  the  mortgagors  had 
no  right  to  enter  upon  the  possession  of  their  land. 
The  entry  of  the  mortgagors  upon  that  land,  to 
whidi  the  plaintiffs  had  obtained  a  right  under  the 
second  — ,  gave  them  a  cause  of  action  against  the 
mortgagors  from  the  period  of  such  entry. — 357. 

(6)  £i  ffiving  plaintiffs  a  decree  for  possessioQ, 
their  Lordships  reserved  the  question  as  to  tbe 
amount' for  which  they  were  entitled  to  hold  p<^ 
session  of  the  land  under  the  — ,  until  the  dc!eDd^t& 
sought  to  redeem  the  land. — Ibid. 

(7)  Considering  that  the  duties  of  the  Zillah 
Judge  in  the  matter  of  foreclosure  are  of  a  minisr 
terial  nature,  and  considering  the  vast  importance 
to  mortgagors  of  the  notification  by  the  Judge 
required  by  Reg.  XVII  of  1806  s.  8,  and  the  con- 
sequences which  follow  if  they  do  not  redeem 
within  the  prescribed  time,  their  Lordships  were 
of  opinion  that  the  service  of  it  should  be  esta* 
blished  by  evidence  in  a  suit  brought  to  enforce 
the  foreclosure^  and  that  the  finding  of  the  Judge 
is  not  primd  Jade  evidence  of  the  ract  of  service, 
shifting  the  onus  of  proof  upon  such  an  important 
point,  and  relieving  the  mort^gee  from  giving 
affirmative  proof  of  the  due  peirormance  of  a  con- 
dition necessary  to  be  estabUshed  before  the  fore- 
closure can  attach  upon  the  estate. — 480. 

(8)  The  year  during  whi<±  the  mortgagor  maj 
redeem  his  property  runs,  not  from  the  date  of  the 
perwannah  or  the  issuing  of  it  by  the  Judge,  bat 
from  the  time  of  service. — Ibid. 

(9)  Service  upon  some  of  the  mortgagors  would 
be  insufficient  to  warrant  the  foreclosure  of  the 
whole  property  or  any  of  it  where  it  is  sought  to 
foreclose  tne  whole  estate  as  upon  one  • —  against 
all. — Ibid. 

(10)  The  mortgagee,  when  he  seeks  to  foreclose, 
must  discover  and  serve  the  persons  who  are  the 
then  owners  of  the  estate,  not  excepting  pun^aeen 
who  have  not  taken  possession. — Ihid. 

(11)  Where  a  venaee  took  a  deed  of  conditional 
sale  irom  the  vendors  to  act  npon  it  in  case  he 
should  think  it  right,  but  did  not  think  it  right  to 
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do  so,  and  haTing  kept  it  for  a  long  time  without 
acting  upon  it  in  his  lifetime,  it  was  held  that  there 
was  sufficient  evfdence  in  this  and  other  circtun- 
stanoes  of  the  case  to  conclude  that  it  was  not  a 
hondfidt  conveyance  as  against  hon&fidt  purchasers. 
— Ihxd, 

(12)  Without  affirming  the  broad  proposition 
that  every  purdiase  by  a  mortgagee  of  a  sub^tenure 
existing  at  the  date  of  the  —  must  be  taken  to 
have  been  made  for  the  benefit  of  the  mortgagor  so 
an  to  enhance  the  value  of  the  mortgaged  property, 
and  make  the  whole,  incinding  tiie  suo-tenure, 
subject  to  the  right  of  r^emption  upon  equitable 
terms,  it  was  held  in  this  case  that  the  mortgagor 
was  entitled  to  redeem  the  estate  upon  paying  the 
purchase-money  of  certain  birt  tenures  of  wiiich 
the  mortgagee  claimed  a  sub-settlement,  yl'M  the 
original  mortnige-money. — 637. 

(13)  The  effect  of  a  sale  of  a  mortc;aged  estate 
under  a  power  of  sale  is  to  destroy  the  equity  of 
redemption  in  the  land,  and  to  constitute  the  mort- 
gagee exercising  the  power  a  trustee  of  the  surplus 
proceeds,  after  satisfying  his  own  charge,  first  for 
the  subsequent  incumbrances,  and  ultimatelv  for 
the  mortgagor.     The  estate,  if  purchased  by  a 
ataranger,  passes  into  his  hands  free  from  all  the 
incumbrances.    There  seems  to  be  no  reason  why 
the  second  mortga^^,  who  might  have  bought  the 
equity  of  redemption  froih  the  mortgagor,  should 
not,  equally  with  a  stranger,  purchase  the  estate 
when  sold  under  a  power  of  sale  created  by  the 
mortgagor. — llid, 

(14)  There  is  no  ground  for  the  contention  that 
a  mortgagee  cannot  relieve  himself  from  the  sta- 
tutory obligation  of  filing  accounts  under 
Beg.  aXXIv  of  1808  ss.  9  and  10.— 708. 

(15)  Where,  at  the  time  when  a  —  of  the  malik- 
hana  interest  of  certain  talookdars  was  made,  the 
law  by  which  the  contract  was  governed  limited 
the  rate  of  interest  to  12  per  cent.,  and  the  — 
provided  that  the  mortgagee  should  take  the  income 
of  the  malikhana  in  lieu  of  interest  and  so  be  saved 
from  having  to  account  for  them,  crediting  every 
harvest  with  a  certain  amount  of  thj9  income  as 
interest  at  12  per  cent,  and  taking  the  remainder 
of  the  malikhana  (a  fixed  sum)  as  an  allowance 
for  the  costs  of  collection :  hbld  that  this  stipu- 
lation was  not  in  the  nature  of  a  contract  for 
interest,  and  that  there  was  no  evasion  thereby  of 
the  law,  or  any  contract  to  give  usurious  interest. 
— /6«/. 

(16)  Qsnart. — ^Whether,  if  the  surplus  malikhana, 
«t/Xra  the  interest,  were  a  fluctuating  instead  of  a 
fixed  sum,  the  mortgagee  would  not  be  bound  to 
file  the  statutory  accounts. — IHd. 

See  A5CE8TBAL  PaOPJERTT. 

See  COKTBACT  (2). 

See  Attaohmbnt. 

See  Hindoo  Widow  (1). 

See  Joint  Hindoo  Family  (5). 

See  Limitation  (8)  (4)  (6). 

See  Mesnb  Profits  (6). 

See  Onus  Probandi  (1). 

See  Privy  Council  (4). 

See  Sale  (2). 

MOCBOBBE. 

See  Endowmknt  (9). 

See  MOKUBRURBB. 

1£i7Bh1.    See  Gift  ( 1 ). 

K'a'wab  Malka  Jahan  Sahiba.    See  Oudh. 

XIlEOBBBITY. 

See  Ancbstral  Property. 
See  ENDOWMENT  (3). 
See  Hindoo  Law  (Alienation). 
See  Hindoo  Widow  (1)  (8)  (9). 

21'SOIJGBNOE. 

See  Laches. 

See  Landlord  and  Tenant. 

See  Marine. 

Bee  Tank. 


Nephew.    See  Brother's  Son. 
Notification. 

See  Mortgage  (7). 

See  Onus  Probandi  (2). 

See  Privy  Council  (17). 

See  Sale  (6). 
Nuisance. 

Continuing  — .    See  Limitation  (17). 
Nunc  Pro  Tunc.   See  Privy  Council  (4)  (12). 

Obstruction. 

See  Declaratory  DBCRfeB  (6). 

See  Limitation  (17). 

See  Krlibp  (I). 

See  Right  op  Action  (2). 
Occupancy.    See  Right  op  Occupancy. 
Onus  Probandi. 

(1)  In  a  suit  by  mortg^agees  under  a  zur-i- 
peshgee,  not  only  for  possession,  but  also  for  setting 
aside  a  mokurruree  lease,  which  was  alleged  to 
have  been  granted  by  the  mortgagor  prior  to  the 
mortgage,  and  under  which  defendants  had  been 
in  possession  for  some  time  in  accordance  with  a 

*  Magistrate's  order  :  held  that  the —  was  on  plain- 
tiff, in  impeaching  the  validitv  of  the  mokurruree  ; 
but  this  having  been  done  and  a  strong  primd  facie 
case  made  out,  the  —  was  shifted,  and  it  beicame 
incumbent  on  defendants  to  show  that  the  mokur- 
ruree was  granted  before  the  zur-i-peshgee^  and 
that  it  was  granted  bond  Jlde  for  a  real  ^x)nBldera- 
tion,  and  intended  to  be  operative  as  between  the 
mortgagor  and  the  lessee.--64. 

(2)  Qtuere. — Whether,  under  the  circumstances  of 
this  case,  it  was  not  for  the  plaintiff,  who  was  seek- 
ing to  oust  the  defendants  from  possession,  to  prove 
the  non-observance  of  the  formalities  enjoined  by 
Act  VIII  of  1859  s.  289,  rather  than  for  the  defen- 
dant, who  was  in  possession,  to  prove  affirmatively 
that  they  had  been  observed. — 766. 

(8)  Plaintiff  having  proved  his  title  to  the  land, 
deiendant  was  bound  to  prove  that  plaintiff  has 
lost  it  by  reason  of  his  (the  defendant's)  adverse 
possession  for  twelve  years,  which  burden,  it  was 
neld,  the  defendant  had  not  satisfied. — 809. 

See  Deed. 

See  Endowment  (8). 

See  Enhancement  (2). 

See  Evidence  (8). 

See  Joint  Hindoo  Family  (9). 

See  Marine. 

See  Mortgage  (7). 

See  Will  (8). 
Oudh. 

The  effect  of  Lord  Canning's  proclamation  of 
15th  March  1858  was  to  vest  in  the  British  Govern- 
ment all  landed  property  in  Oudh.  so  that  all  who 
claim  title  to  land  there  must  claim  through  the 
Government.  Consequently  Nawab  Malka  Jahan 
Sahiba  was  held  entitled  to  no  more  than  a  per- 
mission to  occupy  for  her  life  the  palace  to  which 
she  asserted  a  nght  in  perpetuity. — 684. 

See  Hindoo  Law  (Inheritance)  (12). 

See  Oudh  Estates. 

See  Oudh  Sub-Bettlembnt. 

See  Oudh  Talookdabs  Relief. 

See  Privy  Council  (U). 
Oudh  Estates. 

(1)  The  (Government  Letter  of  the  10th  October 
1859,  published  in  Schedule  I  annexed  to  Act  I  of 
1869,  gave  the  registered  talookdar  the  absolute 
legal  title  as  against  the  State  and  aeainst  adverse 
claimants  to  the  talookdary  ^'but  it  did  not  relieve 
the  talookdar  ^om  any  equitable  rights  to  which 
he  might  have  subjected  himself  with  a  view  to  the 
completion  of  the  settlement  by  his  own  valid 
agreement.  Accordingly  where  a  registered  talook- 
dar bound  himself  expressly  in  writing  to  respect 
the  rights  of  his  cettux  que  trurt,  who  was  the  equit- 
able owner,  if  she  permitted  him  to  be  alone  so 
registered,  a  decree  of  confiscation  against  her 
trustee  was  held  not  to  affect  her.— 1. 
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(2)  To  bring  any  person  within  the  operation  of 
the  above  letter,  he  miut  be  shown  to  be  one  with 
whom  a  Summary  Settlement  was  made  between 
1st  April  1858  and  10th  October  1859  as  talookdar. 


(3)  The  appellant,  becanse  she  originally  claimed 
the  superior,  was  held  not  barred  now  from  assert- 
ing any  subordinate  ri^ht  to  which  she  may  be 
entitlea.  Treating  her  interest,  therefore,  in  the 
villages  in  question  as  that  of  a  subordinate  zem- 
indar, or  one  entitled  to  make  a  sub-settlement  for 
them,  her  liability  to  pay  10  per  cent,  to  the  talook- 
dar, over  and  above  the  Government  demand,  was 
held  to  depend  upon  the  Oudh  Settlements  Act 

XXVI  of  isee.—ibid. 

(I)  As  the  proprietor  of  certain  villages  and 
rights  within  a  talook  which  she  acquired  by  in- 
heritance from  herliusband,  her  estate  was  held  to 
be,  not  a  life  interest,  but  the  estate  of  inheritance 
of  a  Hindoo  widow  with  all  its  rights  and  liabilities. 
— iWrf. 

(5)  Quare, — ^Whether,  since  the  passing  of  Act  I 
of  1869,  the  re-formation  of  a  sunnud  sranted  to 
any  person  within  the  second  Schedule  of  that  Act 
could  be  effected  without  a  special  Act  of  the 
Legislature. — Ibid. 

(6)  The  Government  letter  of  10th  October  1869, 
above  referred  to,  was  held  not  to  apply  to  a  Reve- 
nue Settlement  of  Talooka  Ohillaree  with  the 
infant  Hajah  Digbehoy  Sing,  which  was  resumed 
by  Governmeut  after  his  death  and  before  that 
letter  was  written  ;  nor  was  it  intended  to  create 
in  the  infant  Rajah's  grandmother  a  proprietary 
right  in  the  talook  by  virtue  of  a  temporary  Reve- 
nue Settlement  for  three  years,  to  wnich  she  had 
been  allowed  to  succeed. — 12. 

(7)  Act  I  of  1869  cannot  apply  to  a  suit  com- 
menced in  1867  and  finally  decided  b^  the  Courts 
in  Oudh  in  1868  ^  nor  where  the  plaintiff's  name 
does  not  appear  in  the  first  of  the  lists  mentioned 
in  8.  8. — Totd, 

(8)  Held  that  the  grant  of  the  property  in  this 
case  was  made  to  one  member  of  the  family  for  the 
joint  benefit  of  all  the  members ;  that  Act  I  of  1869 
conferred  title  in  land  j  that  the  grantee  acquired 
a  permanent,  heritable,  and  transferable  right  in 
the  property ;  that  he  had  by  an  alienation  inter 
vivos  transferred  the  property  to  the  family,  to  be 
held  by  them  as  joint  property  :  and  that  the  pro- 
perty was  divisible  among  all  the  members  of  the 
family  per  stirpes,  which  was  the  prevailing  mode 
according  to  the  Mitacshara  law,  in  the  absence  of 
a  family  custom. — 304. 

(9)  A  person  who  has  been  registered  as  a 
talookdar  under  Act  I  of  1869,  and  has  thereby  ac- 
quired a  talookdary  right  in  the  whole  property, 
may  nevertheless  have  made  himself  a  trustee  of  a 
portion  of  the  beneficial  interest  in  lands  comprised 
within  the  talook  for  another,  and  be  liable  to 
account  accordingly. — 427. 

(10)  The  object  of  Act  I  of  18C9  s.  22  cl.  4.  taking 
the  whole  Section  together,  was  held  to  oe  that 
wherever  it  is  shown  by  sufficient  evidence  that  a 
talookdar,  not  having  male  issue,  has  so  excep- 
tionally treated  the  son  of  a  daughter  as  to  give 
him  in  the  family  the  place,  consequence,  and  pre- 
eminence which  would  naturally  belong  to  a  son  if 
one  existed,  and  would  not  ordinarily  be  conceded 
to  a  daughter's  son,  and  has  thus  indicated  an  in- 
tention Uiat  the  person  so  treated  shall  be  his  suc- 
cessor, such  person  will  be  brought  within  the 
enactment  in  question. — 458. 

(II)  In  this  case  their  Lordships  were  of  opinion 
that  the  late  talookdar  died,  as  he  mtended  to  die,  in- 
testate (his  will  whereby  he  ^ave  hu*  wife  power 
of  nominatinga  successor  having  been  revoked,  as 
the  will  of  a  Hindoo  may  be,  by  parol) :  and  tnat 
the  appellant,  his  daughter's  son,  was  tne  person 
who,  under  the  above  clause,  was  entitled  to  suc- 
ceed to  the  talook. — Ibid, 

(12)  Although  the  title  conferred  by  the  British 


Government,  sifter  the  general  confiscation  of  the 
land  of  Oudh,  is  absolute  and  over-rides  all  other 
titles,  nevertheless  the  grantor  under  the  Govern- 
ment may,  by  an  express  declaration  of  trust,  or 
by  an  agreement  to  hold  in  trust,  constitute  him- 
self a  trustee. — 472. 

(18)  Held  that  the  sunnud  to  Eablas  Eoer  con- 
ferred a  full  proprietary  and  transferable  right  in 
the  estate  therein  described  upon  her  and  her  male 
heirs  according  to  the  law  of  primogeniture,  and 
that  by  virtue  of  Act  I  of  1869  s.  3,  she  must  be 
deemed  to  have  acquired  by  the  sunnud  a  per- 
manent, heritable,  and  transferable  right  in  the 
estate  without  any  trust  for  the  benefit  of  the  re- 
versionary heirs  of  her  husband  ;  and  that  on  her 
dying  intestate,  under  cl.  11  s.  22  of  the  same  Act, 
and  according  to  the  Mitacshara  law,  the  estate 
descended  as  her  separate  property  to  her  daughter. 
—474. 

(14)  Held  that  the  respondent  must  be  presumed 
to  have  held  the  villages  included  in  the  summary 
settlement  and  talookdary  sunnud  made  with  and 
granted  to  him  before  the  passing  of  Act  I  of  1869, 
as  representative  of  and  in  trust  for  a  joint  Hindoo 
family  governed  by  the  Mitacshara  law  ;  and  that 
that  Act  did  not  operate  to  change  the  relative 
condition  of  the  parties  so  as  to  put  an  end  to  the 
trust.— 607. 
Oudh  Sub-Settlement. 

(1)  In  order  to  entitle  a  person  to  a  sub-settie- 
ment  of  lands  under  Act  XXVI  of  1866,  he  most 
prove  that  he,  or  some  person  under  whom  he 
claims,  has  within  the  prescribed  period  held  these 
lands  as  an  nuder-proprietor  under  the  talookdar, 
or  the  predecessor  of  that  talookdar.  It  is  not 
sufficient  for  him  to  show  that  he  has  been  a  pro- 
prietor of  those  lands  by  a  title  adverse  to  the 
talookdar. — 82. 

(2)  Under-tenures  held  under  contract,  of  under 
any  arrangement  from  which  a  contract  may  he  in- 
ferred, are  within  the  definition  of  sub-pry)rietoiy 
rights  given  in  the  Rules  annexed  to  Act  XXVI  oi 
1866,  and  their  holders  are  entitled  to  a  sub-settle- 
ment.— 566. 

(3)  Held  that  the  grant  of  the  birt  zewmsij 
interest  in  this  case  should  be  treated  as  the  <»n" 
veyance  of  a  subordinate  zemindary  interest,  ano 
that  the  holder  of  it  was  entitled  to  a  sub-selue- 
ment  under  Act  XXVI  of  1866,  but  without  preju- 
dice to  the  talookdar's  right  (if  amy)  to  malikhana- 
—667. 

(4)  It  is  clear  that  birts  still  subsisting  »>« 
teniu:es  which  would  entitle  their  holders  to  «ud- 
settlement  under  Act  XXVI  of  1 866.-687. 

(5)  The  letter  of  the  late  Maharajah  Sir  Man 
Singh,  a  talookdar  of  Oudh,  set  out  in  the  juag" 
meut  of  the  Privy  Council,  was  held  to  contain  » 
promise  for  a  sub-settlement,  which  was  ^^"^  ,^ 
not  only  upon  himself,  but  upon  his  successor  »"<>• 
—649.  ,,  ,.. 

(6)  The  provision  of  limitation  (as  it  is  called}  in 
the  Circuhir  of  1861  made  no  distinction  betJJ^ 
birt  tenures  and  all  tenures  in  the  nature  of  ^^' 
kallaps.  It  applied  to  all  birt  tenures,  but  not  w 
Shankallaps,  except  those  that  were  of  the  natore 
of  birt.  But  that  provision  was  in  effect  repeaiea 
by  Acts  XVI  of  1866  and  XIII  of  1866,  so  that  a 
suit  of  a  birteeah  became  cognisable  notwithstan 
ing  that  he  may  not  have  been  in  possession  u» 
1856.-716.  ,   , ,  vy 

(7)  Plaintiff  having  been  found  to  ^^"^y^r^j^l 
an  under-proprietarj'  right  as  distinguished  iro  ^ 
holding  through  privilege  in  favor,  his  ^^^^Vj^jes 
sub-settlement  was  held  not  barred  by  t^e  xj  ^ 
contained  m  the  Schedule  to  Act  XXVl  of  1W>«>- 
Ibid. 

See  Oudh  Estates  (3). 
Oudh  Talookdars  Relief.  ^^^  „Jof 

The  combined  effect  of  Act  XXIV  of  18/0  anau 
the  8th  Rule  made  under  it,  being  that  the  ^o^f  ^j 
of  an  estate  is  to  determine  the  amount  out 
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principal  aod  interest  np  to  the  date  of  his  deter- 
mination calculated  according  to  the  contract  rate 
(if  any),  and  may  allow  sul^equent  interest  on  the 
amount  so  determined  (as  upon  a  judgment  debt)  up 
to  the  time  of  payment  at  a  rate  not  exceeding  6 
per  cent.,  the  manager  in  this  case  awarded  future 
interest  at  a  higher  rate  than  6  per  cent.  The 
Commissioner  on  appeal,  aware  or  the  difficulty 
in  the  way  of  his  hearing  the  appeal  raised  by  the 
limitation  of  appeals  prescribed  by  s.  10  of  the  Act, 
erroneously  proceeded  to  act  under  Act  YIII  of 
1869  8.  333,  and  varied  the  manager's  order  so  far  as 
it  gave  the  rate  of  interest  prohibited  by  law.  The 
Privy  Council  affirmed  this  order  as  just  and  proper, 
only  varying  it  as  td  the  date  from  which  the  6  per 
cent,  interest  should  commence. — 562. 

Paooda. 

Devaraja  Swamis  — ,  and  the  Adhyapaka  mirass 
right  therein. — 620. 

See  Endowment  (2)  (13). 
Pakdakam.    See  Endowment  (2).  ' 
Partition. 

(1)  The  Privy  Council  agreed  with  the  Lower 
Courts  in  declaring  the  respondent's  absolute  title 
(under  a  final  decree  in  a  —  suit)  to  an  estate  un- 
encumbered by  any  putnee  rights  in  the  appellants. 
—340. 

(2)  The  plaintiff  was  held  to  have  derived  no 
title  from  a  bvtwarra  without  proving  the  order  of 
—  drawn  out  by  the  Collector  m  pursuance  of  Reg. 
XIX  of  1 814  8. 13,  by  analogy  to  the  rule  in  England 
that,  if  a  man  claims  property  under  a  title  derived 
from  a  sale  in  execution  of  a  judgment  to  which  he 
is  a  party,  it  is  not  sufficient  to  prove  the  writ  of 
execution,  but  he  must  prove  the  judgment  in  order 
that  the  Court  may  see  that  the  writ  of  execution 
was  warranted  by  the  judgment. — 643. 

See  Hindoo  Law  (Inhbritancb)  (13). 
See  Hindoo  Widow  (4). 
See  Joint  Hindoo  Family  (3)  (11)  (12)  (14) 
(15). 
^ce  Limitation  (13)  (14). 
See  GuDH  Estates  (8). 
See  Vendor  and  Pdrohaser  (3). 
Partnership. 

( 1 )  Where,  by  a  contract  of  — ,  one  of  the  partners 
was  to  manage  the,  business,  and  his  remuneration 
was  not  to  be  by  salary,  but  by  a  conmiission  upon 
the  siiles  during  his  lifetime  \  and  on  its  being  found 
that  the  conoem  could  not  go  on  except  at  a  loss, 
and  the  Company  had  to  be  wound  up  by  an  order 
of  Court :  the  Privy  Council,  acting  upon  the  dis- 
tinction between  the  position  of  a  man  who  is  to 
be  paid  b^  a  fixed  salary  and  that  of  a  man  who  is 
to  be  paid  by  a  commission,  and  upon  a  careful 
construction  of  the  whole  agreement,  came  to  the 
conclusion  that,  by  no  fair  and  reasonable  implica- 
tion, could  it  be  inferred  that  the  partners  relin- 
qaished  their  right  of  dissolving  or  applying  to 
have  the  Compiiny  dissolved  under  the  circum- 
stances, or  that  thoy  agreed,  if  they  did  exercise 
this  right,  to  pay  the  mana^g  partner  compensa- 
tion for  the  loss  of  commission  not  earned. — 326. 

(2)  It  appearing  that  the  relation  between  plain- 
tiff and  defendant  (two  brothers)  could  not  be  taken 
to  be  strictly  that  of  a  joint  Hindoo  family,  since, 
althou^  joint  as  to  their  general  concerns,  and  in 
some  sense  joint  as  members  of  a  family,  yet  that 
relation  was  qualified  by  the  provision  contained  in 
a  family  arrangement  whereby  each  member  might 
take  out  and  use  assets  derived  from  a  —  firm  for 
the  benefit  of  his  sole  and  separate  speculations : 
held  that  plaintiff  had  failed  to  make  out  his  right 
to  throw  his  own  and  his  brother's  acquisitions  into 
hotchpot  and  to  claim  an  equal  division  of  them. — 
d49. 

(3)  The  above  arrangement  being  of  such  an 
extraordinary  character  as  to  leave  it  in  the  power 
of  each  member  to  draw  to  an  unlimited  extent 
upon  the  assets  of  the  firm,  the  Privy  Council  de- 


clined to  extend  the  operation  of  snch  an  agreement 
one  iota  beyond  its  terms,  and  therefore  thought 
the  High  Court  right  in  drawing  a  distinction 
between  pledging  the  credit  of  the  firm  and  drawing 
out  money  actually  belonging  to  the  firm. — Ibid, 

(4)  Where,  by  an  arrangement  come  to  between 
the  parties,  part  of  the  balance  of  account  stated  as 
due  to  plaintiff  by  defendants  was  to  be  carried  to 
the  '*  block  account,"  and  the  remainder  to  the 
"interest  account,"  and  the  agreement  fixed  no 
time  for  its  duration  or  for  the  liquidation  of  the 
debt :  HELD  that,  on  the  true  construction  of  the 
agreement,  either  party  could  determine  it  when  it 
was  foumd  to  be  workmg  unsatisfactorily,  having 
in  this  respect  the  same  right  as  parties  under  a 
contract  for  a  —  at  will. — ^742. 

(6)  The  construction  of  an  ambiguous  stipulation 
in  a  deed  may  be  governed  or  quahfied  by  a  recital ; 
but  if  the  intention  of  the  parties  is  clearly  to  be 
collected  from  the  operative  part  of  the  instrument, 
that  intention  is  not  to  be  defeated  or  controlled, 
because  it  may  go  be;^ ond  what  is  expressed  in  the 
recital.  Applying  this  distinction  to  the  operative 
part  of  the  instrument  in  this  case,  it  was  held  that 
the  security  thereby  constituted  was  intended  to 
cover  the  general  balance  that  might  become  due 
from  defendants  to  plaintiffs  upon  all  the  accounts 
between  them. — /Wa. 

See  Privy  Council  (6). 
Party  to  Suit. 

(1)  Act  Yin  of  1859  8.  102  refers  to  cases  of 
substitution,  in  case  of  death  of  sole  or  surviving 
plaintiff,  of  a  legal  representative  of  such  plaintiff 
where  there  is  no  dispute.— 371. 

(2)  Section  103  has  reference  only  to  a  state  of 
things  existing  before  the  hearing  or  at  the  hearing 
of  the  suit. — lo'ui.  ^ 

See  Dbfbot  of  Parti  B8» 
See  Joinder  op  Parties. 
See  Practice  (9). 
See  Relief  (3). 
Pauper  Suit. 

(1)  A  petition  to  sue  in  formd  pauperis  contains 
in  itself  all  the  particulars  that  Act  YIII  of  1859 
requires  in  a  plamt. — 627. 

(2)  In  this  case,  the  plaintiff,  after  filing  a  peti- 
tion to  sue  in  formd  pauperit^  and  pending  an 
enquiry  into  his  paupel'ism  which  was  delayed  by 
various  orders  of  the  Court  raised  a  loan  and  paid 
into  Court  the  amount  of  stamp  fees  chargeable 
imder  the  Court  Fees  Act,  whereby  he  gave  up  so 
much  of  the  prayer  of  hi»  petition  as  asked  to  be 
allowed  to  sue  as  a  pauper :  HELD  that  there  was 
nothing  in  Act  YIII  requiring  the  rejection  of  the 
plaint  under  such  circumstances,  or  preventing  the 

Setition  from  being  considered  as  a  plaint  from  the 
ate  that  it  was  filed,  according  to  the  explanation 
in  Act  IX  of  1871  s.  4.— /Wrf. 

See  Dower  (1). 

See  Jurisdiction  (6). 
Payment. 

(1)  The  doctrine  of  Courts  of  Equity  that  a 
plaintiff  who  comes  to  be  relieved  from  his  own  act 
must  submit  to  the  equitable  conditions  w^ich  the 
Court  may  see  fit  to  impose  was  held  inapplicable  to 
the  case  of  the  appellant,  who  was  not  seeking  the 
aid  of  the  Court,  out  was  himself  sued  for  money 
paid  under  no  contract  or  consent  of  his,  but  under 
proceedings  taken  in  iwoitum, — 135. 

(2>  Bespondents  boaght  appellant's  interest  in 
the  surplus  proceeds  of  a  revenue-sale  subject  to 
the  oontingenGy  of  his  succeeding  in  his  suit  to  set 
aside  the  revenue-sale,  in  which  event  that  intereat 
would  be  nil.  Held  that  there  was  no  general 
equity  existing  between  the  parties  upon  which 
appellant  ought  to  be  compelled  to  restore  to  the 
respondents  their  original  position,  because  the 
event  on  which  they  speculated  had  gone  against 
them. — Ibid. 

See  Eyidbncb  (3)  (4). 

See  Guarantee. 
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See  PABTirBBSHIP  (1) 

See  Pbactiob  (18). 

See  Privy  Council  (4). 

See  Voluntary  Payment. 
Pbnsion.  See  Jurisdiction  (4). 
Permanent  Settlement. 

See  Enhancement. 

See  Fishery  (Right  op). 

See  Priyy  Council  (7). 
Pebtwannah. 

See  Maintenance  (1). 

See  MoRTOAGB  (8). 
Plaint. 

JlJ  Rejection  of  — . — 620,  627. 

1 2)  Variation  between  —  and  schedule.— 788, 
Vec  Pauper  Suit  (1)  (2). 

See  Practice  (13). 
Possession. 

(1)  A  —  on  the  part  of  one  party,  which  is  not 
shown  to  hare  commenced  in  wrong,  can  only  be 
disturbed  by  distinct  proof  of  a  superior  title  in 
another  party. — 218. 

(2)^  Their  Lordships  saw  nothing  in  this  case  to 
take  it  out  of  the  general  and  well-known  rule  re- 
lating to  actions  in  the  nature  of  ejectment,  »»«., 
that  plaintiff  must  recover  by  force  of  his  own 
title  ;  and  thought  that  it  would  be  very  unjust  to 
allow  defendants,  who  had  been  for  nearly  the 
whole  time  of  prescription  in  ^  of  villages  of 
which  they  claimed  to  oe  purchasers  for  value,  to 
be  turned  out  of  —  by  any  person  other  than  one 
who  had  established  a  clear  title  to  present  — .—608. 

(3)  Plaintiff  was  held  not  entitled  to  recover,  his 
vendor  having  been  found  to  have  purchased  be- 
namee  for  the  original  judgment  debtor  at  a  sale 
which  did  not  take  place  until  the  Ist  June  1868  in 
execution  of  a  decree  of  the  31st  May  1843,  and  to 
have  allowed  the  defendant,  who  claimed  as  pur- 
chaser under  a  subsequent  sale  in  execution  on  the 
7th  June  1865,  to  be  put  into  — ,  and  to  remain  in 
—  for  9  years,  without  contesting  his  right  to  the 
property. — 659. 

(4)  —  for  three  years  under  an  Act  IV  of  1840 
award  does  not  create  a  title  by  prescription, — ^780. 

(6)  The  defendants  having  been  put  into  —  by 
the'G-ovemment  who  were  entitled  to  the  lands  in 
dispute,  and  having  been  maintained  in  —  by  the 
Magistrate  under  s.  818  of  the  Code  of  Criminal 
Procedure,  if  the  plaintiffe  had  wished  to  contend, 
that  the  defendants  had  been  wrongfully  put  into 
— ,  and  that  the  plaintiffs  were  entitled  to  recover 
on  the  strength  of  their  previous  —  without  enter- 
ing into  a  question  of  title  at  all,  they  ought  to 
have  brought  their  action  within  six  months,  under 
Act  XIV  of  1859  s.  15.— /fttrf. 

See  Adybrsb  Possession. 
'Set  Alluvial  Land  (7). 

See  Declaratory  Decree  (4). 

See  Gift  (1)  (3)  (6)  (7). 

See  Hindoo  Law  (Adoption)  (i7). 

See  Joint  Hindoo  Family  (2). 

See  Limitation  (9)  (10)  (15)  (16). 

Set  Mortgage  (5)  (6)  (10). 

See  Onus  Probandl 

See  Relief  (1). 

See  Res  Judicata  (6). 

See  Sale  (8)  (9). 
Pottah. 

(1)  How  to  construe  a  —  in  order  to  determine 
whether  it  conveyed  an  estate  for  life  only  or  an 
estate  of  inheritance. — 159. 

(2)  The  operation  of  the  proviso  to  Act  VIIX  of 
1865  (Madras)  s.  8  was  not  intended  to  be  confined 
to  cases  in  which  suits  are  brought  under  ss.  8,  9, 
and  10,  but  to  apply  to  all  pottahs  which  come 
within  s.  3. — 646. 

See  Lease  (1). 
See  Registration  (8) 
Practice. 

(1)  A  finding  by  a  Civil  Court  must  be  taken 
altogether, — 167. 


(i)  A  party,  who  is  not  willing  to  aooept  a  find- 
ing m  his  favor  in  a  suit,  is  not  in  a  position  to  aak 
for  a  decree  based  upon  it  in  the  appeal,  though  he 
ought  to  have  it  in  some  future  proceeding.— /&i(i. 

(8)  A  Judge  cannot,  without  giving  evidence  u 
a  witness,  import  into  a  case  his  own  Knowledge  of 
particular  facts. — 804. 

(4)  It  is  always  dangerous^  and  more  especially 
so  in  the  Mof  ussil  Courts  in  India,  to  allow  parties 
to  make  a  new  case  and  to  call  fresh  evidence  upon 
an  issue  on  which  they  have  failed  upon  tlie  evi- 
dence originally  adduced  in  support  of  it. — Ihid, 

(5)  In  a  case  of  conflicting  evidence  of  witnesses 
who  do  not  commend  themselves  by  the  manner  in 
which  they  give  their  evidence,  it  is  a  safe  rule  to 
look  to  the  conduct  of  the  parties. — Ibid. 

(6)  If  a  Court  intends  to  call  for  fresh  evidence 
it  ought  to  record  its  reasons  for  so  doing. — UM. 

(7)  A  Court  ought  not  to  adjourn  a  case  for  the 
production  of  a  docxmient ;  much  less  (when  it  does 
so)  to  allow  witnesses  and  several  of  the  parties 
who  were  interested  in  the  result,  and  who  had 
been  previously  examined,  to  be  recalled  and  to 
add  to  and  vary  the  evidence  which  they  had  pre- 
viously given,  in  order  to  prove  9^  case  whidi  toey 
had  not  set  up. — Ibid.  ' 

(8)  A  judgment-creditor  has,  by  virtue  of  tiie 
judgment,  without  execution,  no  right  to  the  pro- 
perty of  the  judgment-debtor,  and  is  not  entitled 
to  re(x>ver  it  from  the  persons  in  whose  hands  it  is. 
The  procedure  prescribed  is  to  proceed  to  execute 
the  judgment  by  attachment  and  ssde  if  necessaz;, 
and  not  to  proceed  by  action. — 330. 

(9)  There  must  be  two  conditions  to  give  the  Gooit 
jurisdiction  under  Act  XXIII  of  1861  s.  11;  the 
question  must  be  between  parties  to  the  salt,  and 
must  relate  to  the  execution  of  the  decree.  A  per* 
son,  by  merely  applying  for  execution  of  the  decree. 
does  not  constitute  himself  a  party  to  the  suit 
—371. 

(10)  This  case  was  remanded  for  further  enqoiry 
and  report  by  the  High  Court,  the  Judicial  Com- 
mittee being  dissatisfied  with  the  manner  in  ii4ucb 
the  High  Court  had  overruled  the  Lower  Court  on 
a  question  of  fact,  by  rejecting  certain  entries  (in 
books  which,  in  the  conflict  of  oral  testimony  on 
both  sides,  were  brought  into  Court  to  riiow  on 
which  side  the  truth  lay)  as  not  genuine,  from&wJ 
own  observation  of  the  books,  without  taking  evi- 
dence or  rehearing  the  case  on  that  point— 41^' 

(11)  Officers  who  act  as  Judges,  if  witnistedat 
the  same  time  with  administrative  duties,  ought  to 
be  most  scrupulous  in  the  endeavor  to  form  their 
own  opinions  independently.  They  ought  not  to 
refer  to  their  superiors,  whether  judicial  or  admin- 
istrative, for  opinions  to  form  their  own  judgments 
as  Judges.  If  any  information  from  a  superior  is 
considered  necessary,  he  ought  to  be  exammedas  a 
witness. — 427. 

(12)  When  an  appellant  comes  to  complain  of  the 
juagment  of  a  Court  upon  a  point  which  docs  not 
appear  upon  its  judgment,  it  would  be  proper,  and 
at  least  convenient,  that  some  explanation  should 
be  given  why  the  point  does  not  so  appear— 617. 

jl3)  In  this  case  the  High  Court  approved  of  the 
rejection  of  the  plaint  under  Act  VIll  of  1859  a.  32 
as  disclosing  no  cause  of  action  either  in  the  alleg:^ 
tions  respecting  the  "  mirass  of  reciting  prayers," 
and  the  exclusive  right  of  recital  in  a  stated  form 
and  order  which  the  plaintiffs  asked  the  Court  to 
estabUsh  and  to  protect  from  infringement  by  the 
defendants,  of  in  the  allegation  as  to  withholding 
payment  of  certain  specified  sums  described  as  "the 
value  of  the  incomes  mentioned  in  Schedule*  B  and 
C."  The  Privy  Council,  however,  considered  that 
the  Schedules  were  more  than  a  mere  list  of  cakes 
and  offerings,  to  which  a  money  value  was  assigned, 
and  that  they  disclosed  a  claim. — 620. 

(14)  In  execution  proceedings,  the  Court  wijj 
look  at  the  substance  of  the  transaction,  and  wiD 
not  be  disposed  to  set  aside  an  execution  upon  meze 
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technical  grounda  when  they  find  that  it  ift  sub- 
stantially right. — 685. 
^ee  Dbcbbb  (2). 

See  DbFBGT  OF  PAtlTIBB. 

See  ExBOUTiON  op  Decrbe. 
See  Hindoo  Law  (Alibnation). 
See  Iktbbbst  (1)  (3). 
See  JoiNDBR  OP  Parties. 
See  JUEISDICTIOM  (7). 
See  Party  to  Suit. 
See  Paupbr  Suit. 
See  Privy  Council. 
See  Rblikp  (3). 
See  Special  Appfxl. 
Prescription. 

See  Limitation  (15)  (16). 
See  Possession  (2)  (4). 

PREBUaCPTION. 

See  Endowment  (8). 
See  Evidence  (2). 
See  Fishery  (Bioht  op). 
See  QovERNMENT  Paper  (2). 
See  Hindoo  Law  (Adoption)  (8). 
See  Joint  Hindoo  Family  (9). 
See  Jurisdiction  (8). 
See  Mortgage  (11). 
See  Purdanubreen  Woman. 
Primogeniture. 

See  Hindoo  Law  (Inheritance)  (4)  (18). 
See  Joint  Hindoo  Family  (12). 
See  Oudh  Estates  (18). 
P&urciPAL  AND  Agent. 

(1)  Where  a  man  steps  in  dnring  an  anction  sale 
and  assumes  the  character  of  a  principal  agent,  and 
deposing  another  who  is  really  acting  as  agent  pur- 
chases the  property,  he  cannot  aftenvaids  be 
allowed,  in  equity,  to  turn  round  and  claim  to  have 
purchased  not  for  tiie  principal,  but  for  himself, 
and  to  obtain  a  profit  out  of  his  purchase. — 122. 

(2)  In  the  absence  of  evidence  to  the  contrary,  it 
was  inferred  from  the  facts  stated  that  the  agent's 
service  had  come  to  an  end,  thus  making  it  clear 
that  he  could  have  had  no  general  authority. — ^710. 

(8)  Formal  notice  of  termination  of  the  agent's 
authority  is  not  necessary.  It  will  be  enough  if 
the  plaintiff  knew  of  the  agent  having  quitted 
defendant's  service,  and  of  iSs  authority  having 
been  thus  revoked. — Ibid, 

See  Joinder  of  Parties. 

Bee  Limitation  (11). 

See  Timbe6  (2). 
PaiOBITY. 

See  Attachment. 
See  Mortgage  (5). 
See  Bbgistration  (5); 
Privy  Council. 

(1)  There  must  be  vberrima  Jidee  on  the  part  of 
those  who  come  for  leave  to  appeal,  on  special 
grounds,  to  the  — .  Where  the  petition  contained 
a  material  misstatement,  the  appellant  was  not 
allowed  the  costs  of  the  appeal. — 72. 

(2)  In  a  suit  to  set  aside  two  decrees  which  de- 
clared that  certain  bond-debts^  Incurred  by  the  she- 
bait  of  an  idol,  should  be  realised  from  the  rents  or 

erofits  of  the  dewuttur  mehal,  it  was  held  that  the 
[igh  Court  was  right  in  holding  that,  in  the  ab- 
sence of  proof  of  fraud  or  collHsi<xi,  it  could  not 
reopen  and  review  those  judgments,  and  that  the 
— ,  since  it  was  not  sitting  in  appeal  to  determine 
whether  the  conclusions  of  fact  or  of  law  on  which 
those  decrees  were  founded  were  right  or  wrong, 
could  properly  deal  only  with  the  operation  ana 
effect  of  the  decrees  as  they  stood. — 102. 

(8)  The  —  may  at  any  stage  of  an  appeal  hear 
the  objection  that  the  appeal  is  widiout  authority 
because  the  leave  to  appeal  is  ultra  vires, — 148. 

(4)  Special  leave  to  appeal  nunc  pro  tunc  was  re- 
fused in  this  case  where  one  of  the  principal  ques- 
tions was  that  the  proper  amount  was  not  paid  into 
Court  under  a  compromise,  the  alleged  deficiency 
being  Ba.  7  only  ;  and  where  the  other  and  sub- 


stantial ground  was  that  in  a  suit  for  foreclosure  of 
•  mortgage,  before  a  decree  was  finally  obtained,  a 
compromise  was  entered,  in  pursuance  of  which  the 
mortgagor  paid  into  Court  a  sum  of  money  which 
the  mortgagee  refused  to  acx^ept,  and  which  the 
Court  thereupon  irregularity  directed  to  be  repaid  to 
the  mortgagor  without  notice. — IHd. 

(5)  As  a  general  rule,  one  appellant  to  the  — 
cannot  hope  to  succeed  Upon  a  pure  question  of 
fact  as  to  which  the  decisions  of  both  Courts  below 
are  against  him. — 167. 

(6)  If  ever  the  above  rule  should  be  adhered  to, 
it  should  be  in  a  case  where  the  question  relates  to 
an  item  in  a  partnership  account  the  proof  of  which 
depends  upon  the  testimony  of  native  gomashtas 
supported  by  native  books  not  produced  before  the 
—.—161. 

(7)  The  question  as  to  whether  grants  made  by 
a  ECmindar  before  the  permanent  settlement  are  or 
are  not  binding  on  his  successors,  was  not  allowed 
to  be  raised  for  the  first  time  in  the  appeal  to  the 
— J  their  Lordships  inclining  strongly  to  the  affirm- 
ative of  the  alternative. — 216. 

(8)  In  a  suit  which  was  essentially  one  of  bound- 
ary and  on  which  an  order  had  been  previously 
made  by  the  — ,  the  —  declined  to  go  behind  that 
order,  and  held  that  so  much  of  the  judgment  of 
the  High  Court  as  reopened  on  fresh  evidence  what 
had  previously  been  decided  must  be  set  aside. 
—225. 

(9)  Parties  appealing  to  the  —  upon  the  merits 
ought  not  to  take  the  general  decree  of  the  High 
Court,  but  should  ask  for  details. — 298.  • 

(10)  A  suit  for  possession  and  redemption,  in 
which  a  third  party  intervened  claiming  that  the 
plaintiff  had  conveyed  to  him  one  half  of  the  pro- 
perty in  dispute,  was  dismissed.     On  appeal  by 

Elaintiff  in  which  the  intervenor  did  not  appear,  the 
lower  Appellate  Court  merely  reversed  the  decree 
of  the  First  Court,  and  the  High  Court  affirmed  the 
decree  af  the  Lower  Appellate  Court.  The  — ,  in 
remanding  the  case  to  the  High  Court  to  amend 
their  decree  in  conformity  with  their  judgment,  by 
declaring  affirmatively  what  the  plaintiff  was  en- 
titled to  recover,  observed  that  the  question  ouglit  • 
to  have  been  raised  in  the  High  Conit.-rlbid. 

(11)  A  Commissioner  in  Oudh  has  no  authoritv 
to  admit  an  appeal  to  the  —  from  a  decree  of  his 
affirming  a  decree  of  the  Settlement  Officer  of  that 
district,  notwithstanding  that  his  decree  was  final ; 
the  words  "  Court  of  Highest  Civil  Jurisdiction  in 
any  Province"  in  Act  11  of  1863  having  reference 
to  the  general  jurisdiction  of  the  Courts,  and  not  to 
the  finality  of  their  decisions  in  particular  cases. 
—427. 

(12)  To  avoid  delay  and  expense  in  this  case, 
the  —  granted  special  leave  to  the  appellant  to 
appeal,  and  allowed  the  case  to  be  argued  nunc 
pro  tune. — Ibid. 

{18)  An  order  of  the  —  cannot  be  reopened  or 
variea  unless  by  some  accident,  without  any  blame, 
and  without  any  default  on  the  part  of  the  party 
himself,  he  has  not  been  heard  and  an  order  inad- 
vertently made  as  if  he  had  been  heard  ;  but  not  on 
the  mere  ground  that  he  was  not  properly  repre- 
sented upon  the  appeal  or  cited  to  appear  to  it,  and 
where  it  could  not  be  said  that  there  had  been  no 
default  on  the  part  of  the  petitioner. — 558. 

(14)  The  objection  that  the  petitioner  was  never 
properly  made  a  party  to  the  suit  in  the  Courts 
below,  and  that  the  proceedings  in  India,  so  far  as 
he  was  concerned,  were  coram  non  judice,  was  held 
to  be  one  which  could  only  be  properly  tried  in  a 
new  suit,  since,  if  the  facts  allep^ed  could  be  esta- 
blished, the  final  decree  in  the  smt,  considered  inde- 
pendently of  the  Order  in  Council,  and  merely  as  a 
decree  of  the  Indian  Courts,  would  probably  not  be 
rei  judicata  against  the  petitioner. — Ibid, 

(15)  In  a  former  appeal  the  —  held  that  both 
Courts  were  wrong  on  the  question  of  limi  tation 
and,  as  to  the  other  plea  in  bar,  that  plaintiff. 
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whode  application  to  interrene  in  a  forme*  9nit  be- 
tween hiB  alleged  r&adon  and  the  d^endante  bad 
been  refused,  could  not  be  bound  bv  the  decree  in 
that  Buit,  and  remanded  the  case  for  trial  on  the 
merits.  In  the  present  appeal  the  —  declined  to 
allow  the  question  as  to  whether  there  ever  was  a 
conveyance  or  not  from  the  plaintiffs  vendors  to 
be  re-opened  as  one  decided  by  their  Lordships  on 
the  former  occasion. — 604. 

(16)  Their  Lordships  always  regret  to  have  to 
hear  an  appeal  ex  parte ;  but  their  decision  upon  it, 
when  heanl,  must  stand  as  if  all  the  arguments 
which  the  respondents,  if  present,  could  have  raised 
upon  the  case  had  been  addressed  to  them  ;  the 
absent  parties  must  bear  the  consequence  of  their 
own  laches. — Ibid, 

(17)  The  objection  as  to  the  non-observance  of 
the  formalities  enjoined  by  Act  YIU  of  1869  s.  289 
was  not  allowed  to  be  taken  for  the  first  time  upon 
appeal  before  the  — ,  it  involving  a  question  of 
fact.—766. 

(18)  This  case  having  been  heard  on  special 
appeal,  the  —  refused  to  modify  the  language  of 
the  first  (hurt's  degree  with  regard  to  the  enjoy- 
ment by  the  defendant  of  the  water  in  a  certain  tal, 
leaving  the  defendant's  exercise  of  such  right,  if 
wasteful  or  improper,  to  be  the  subject  of  a  future 
enquiry. — 816. 

See  Abbit&ation  (1). 

See  Costs  (2). 

See  Hindoo  Law  (Adoption)  (10). 

See  Hindoo  Widow  (6)  (6)  (9). 

See  Intbrbst  (1). 

See  P&AOTiCB  (10). 
Procbdubb. 

See  Civil  Procbdubb. 

See  Cbiminal  Pboobdubb. 
Pbohibsoby  Notbs.    See  Govbrnmbnt  Papbb. 
Propbibtaby  Rights. 

See  FiBHSBT  (BiOHT  of). 

See  Oudh  Estatbs  (1)  (4)  (6)  (8). 

See  BiPABiAN  Pbopbibtob. 

See  Settlbmbnt  Opfiobb  (1). 

See  Sub-Pbopbibtabt  Bights. 

See  TiMBBB  (8). 
PuBuc  Policy. 

•   See  Champbbty. 

See  Costs  (1). 

See  Hindoo  Law  (Adoption)  (9). 
Pdchis  Sowal. 

See  Hindoo  Law  (Inhebitanob)  (17). 
Punjab  Codb. 

Section  19  cL  4.    See  Mobtgagb  (2). 

PUBCHASB  MONBY. 

See  Hindoo  Widow  (1)  (8)  (9). 

See  MoBTGAGE  (12). 

See  Payment  (1)  (2). 

See  Balk  (1). 

See  Shbrifp's  Salb  (1)  (3). 

See  Ybndob  and  Pdbchasbb  (1). 

PUBDANUSHBBN  WoMAN. 

Although  if  a  person  of  competent  capacity  signs 
a  deed,  the  presumption  is  that  he  understood  the 
instrument  to  which  he  has  affixed  his  name ;  yet 
in  the  case  of  a  — ,  who  had  no  legal  assistance,  the 
ordinary  presumption  does  not  arise ;  and  it  is  in- 
cumbent c^on  the  Court  to  be  satisfied,  as  a  matter 
of  fact,  that  she  really  did  understand  the  instru- 
ment to  which  she  has  put  her  name.—- 444. 

See  Endowment  (17)  (18). 
Putnbb. 

The  statutory  sale  of  an  under-tenure  under  Beg. 
YIU  of  1819  cannot  be  set  aside  because  one  of  the 
witnesses  to  the  notice  turned  out  not  substantiaL 
Meaning  of  ''  substantial "  in  s.  8.-72. 

See  Deed  of  Sale  (2). 

See  Pabtition  (1). 
Pynb.    See  Limitation  (16). 

Baj.    Ohhedra  —.—802. 
Bambbwabbm.— 17. 


Bamnad.— 17,  368. 
Batifigation. 

See  Company. 

See  Hindoo  Law  (Adoption)  (12). 

See  Timber  (2). 
Bb-fobmation. 

See  Alluvial  Land  (1). 

See  CoNTBACT  (8). 

See  GuDH  Estatbb  (5). 
Brfund. 

See  Payment. 

See  Pbivy  Council  (4). 
Bbgibtbbbd  Talookdab. 

See  OUDH  ESTATBS. 

See  GuDH  Sub-Settlement  (1). 

BkG  ISTR  ATION 

(1)  The  High  Court  N.W.P.,  having  no  ordinarv 
Civil  jurisdiciion,  is  not  competent,  under  Act  XJ^ 
of  1866  s.  88,  to  direct  the  -r  of  a  deed,  the  —  of 
whidi  has  been  refused  by  the  Begistrar  and  the 
Begistrar-CreneraL — 1 70. 

(2)  Where  a  deed  of  sale  is  presented  for  — 
within  the  period  required  by  s.  22,  and  is  accepted 
by  the  registering  officer  who,  without  the  v^idors 
appearing,  registers  it  by  a  mistake,  and  the  —  is 
declared  by  a  competent  Court  to  be  invalid,  the 
registering  officer  may,  although  the  period  of  four 
months  has  expired,  procesd  to  compel  the  appear- 
ance of  the  vendors,  and  on  their  admission,  register 
the  deed. — Ibid, 

(8)  Such  —  may  be  effected  by  the  registering 
officer  voluntarily,  and  without  an  order  from  the 
District  Court  under  s.  84^  notwithstanding  that  an 
application  by  the  parties  concerned  to  have  it 
registered  has  been  refused  by  the  Begistrar,  and 
that  the  Begistrar-General  has  deemed  the  first 
(invalid)  —  to  be  due  — . — Ibid. 

(4)  Semble. — Every  —  of  a  deed  is  not  null  auid 
void  by  reason  of  a  non-compliance  with  ss.  19.  21, 
86,  or  the  like ;  such  errors  or  defects  should  be 
classed  under  the  general  words  ^^  defect  in  pro- 
cedure" in  s.  88. — Ibid, 

(6)  Where  a  deed  is  tendered  for  —  within  the 
time  prescribed  by  Act  YIU  of  1871,  and  registera^ 
it  is  immaterial  that  another  deed  has  obtained 
priority  of  —.—438. 

(6)  The  latter  part  of  s.  35  of  the  same  Act,  taken 
in  connection  with  the  rest  of  the  Act,  should  be 
read  distributivebr  and  be  construed  to  mean  that 
the  registering  officer  shaU  refuse  to  register  a  deed, 
quoad  the  persons  who  deny  the  execution  of  it, 
and  quoad  any  person  who  appears  to  be  a  minor, 
an  idiot,  or  a  lunatic. — Ibid. 

(7)  In  all  cases  where  a  registered  deed  is  pro- 
duced, it  is  open  to  the  party  objecting  to  the  deed 
to  contend  that  there  was  an  improper  — ^  or  that 
the  terms  of  the  —  Act  in  some  substantial  respects 
have  not  been  complied  with. — Ibid. 

(8)  The  pottabs  or  mochulkas,  as  defined  in  Act 
YIIl  of  1865  (Madras)  s.  3,  which  are  excluded 
from  the  operation  of  Act  XX  of  1866  by  ss.  2  and 
17,  refer  only  to  leases  executed  by  tenants  who  are 
cultivating  the  land  and  their  immediate  landlords, 
and  not  to  leases  granted  by  zemindars  to  inter- 
mediate holders. — 646. 

See  Beoistebbd  Talookdab. 
Begulation  VtU  of  1793. 

Section  51.    See  Enhanobmbnt  (1). 
Beoulation  XXV  of  1802. 

See  Landlobd  and  Tenant* 
Bboulation  XXXIV  of  1803. 

Sections  9  and  10.    See  Mobtqage  (14). 
Bbgulation  II  of  1805. 

Section  3.    See  Limitation  (1). 
Bbgulation  XVn  of  1806. 

Section  8.     See  Mobtgaoe  (7). 
Bbgulation  XIX  of  1814. 

Section  18.    See  Pabtition  (2). 
Bbgulation  VHI  of  1819. 

Section  8.    See  Putneb  (I). 

See  Putneb  (1). 
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Bbqulatiok  XI  of  1822. 

Section  4  cL  1.    See  Alluvial  Land  (5). 
Bki«ixf. 

(1)  The  interrention  of  defendant  in  the  pro- 
ceedings of  the  Settlement  Officer,  and  the  former's 
objection  to  the  entry  on  the  wajib-ul-urz  (or  village 
ftdininistration  paper)  of  the  widow's  adopted  son 
as  her  successor  to  the  mouzah  in  question  on  the 
l^nnd  that  the  adoption  was  illegal,  is  an  act  of 
obetrnction  against  which  —  may  be  granted  if  it 
is  shown  (which  was  not  in  this  case)  that  the  entry 
thus  objected  to  was  necessary  to  the  settlement  of 
the  moozah,  or  the  completion  of  the  title,  or  the 
right  to  present  poflse8sion.-~529. 

.  (2)  The  setting  up  by  the  defendant  of  a  fictitious 
will  (oral  or  written)  may  be  a  ground  for  claiming 
a  cancellation  of  the  document. — Ibid, 

(3)  Queere, — ^Whether,  where  —  against  this  will 
was  not  one  of  the  objects  of  the  original  suit  by 
the  widow,  and  the  adopted  son  was  afterward 
made  a  co-plaintiff,  the  suit  ought  not,  for  the  pur- 
pose of  such  claim,  to  be  considered  as  ^  new  suit ; 
and  whether,  the  defendant  having  before  that  time 
put  forward  the  claim  and  persisted  in  it  to  the  end, 
—  might  not,  if  asked  K)r,  have  been  granted 
against  it. — Ibid, 

See  Con  TR ACT  (8). 

See  Dbclaratory  Dbcres  (1)  (2)  (8)  (5). 
Bbxakd.    See  Hindoo  Law  (alienation). 
Rbnbwau    See  Lbabje  (1)  (2)  (8). 
Bbnt. 

Their  Lordships  refused  to  allow  an  unexplained 
note  embodied  in  the  order  of  the  Settlement  Officer 
to  over-ride  the  former  arrangement  of  the  parties, 
so  as  to  render  the  respondent,  a  natural  son  of  the 
late  Bajah  Shumshare  Bakadar,  liable  to  pay  the 
appellant,  the  legitimate  son  and  heir  of  the  late 
Bajah,  a  —  of  Bs.  8650  instead  of  Bs.  2001,  in  the 
absence  of  all  evidence  as  to  what  was  the  — 
actually  paid  by  the  respondent  after  the  settlement 
was  made. — 690. 

See  Endowment  (11). 

See  Enhancement. 

See  EsoHBAT. 

See  Lbasb  (3). 

See  Manager  (2). 
Bbsidencb. 

(1)  Where  a  testator  disinherited  his  son,  and  the 
final  decision  on  the  contestation  of  the  will  was 
that,  upon  the  expiration  of  defendant's  life  interest, 
the  son  Mras  entitled  as  heir  to  the  estate  ;  and  the 
son  brought  this  suit  for  a  declaration  of  cesser  of 
defendant's  interest  by  his  non-compliance  with 
the  condition  in  tiie  wul  relating  to  —  in  the  tes- 
tator's boitakanah :  held  that  defendant's  delay  in 
commencing — ^was  justified  by  his  inability  to  get 
possession  of  the  entire  house  from  the  trustees, 
and  by  the  unfit  state  of  the  house  for  —  owing  to 
want  of  repairs. — 46. 

(2)  What  act?  were  held  to  amount  to  the  use  of 
the  house  as  a  — . — Ibid, 

See  Dwelling. 
See  Hindoo  Widow  (U). 
See  House. 
See  Manaobr  (2). 
Bb8  Judicata. 

(1)  The  expression  ^ cause  of  action"  in  Act 
VIII  of  1859  s.  2  cannot  be  taken  in  its  literal  and 
most  restricted  sense.  Where  a  material  issue  has 
been  tried  and  determined  between  the  same  parties 
in  a  proper  suit,  and  in  a  competent  Court,  as  to  the 
ttatve  of  one  of  them  in  relation  to  the  other,  it 
cannot  be  again  tried  in  another  suit  between 
them.— '218. 

(2)  An  order  declining  to  execute  a  decree  for 
want  of  jurisdiction  is  not  an  adjudication  within 
the  rule  of  —  or  within  Act  YIII  of  1859  s.  2,  so  as 
to  bar  a  subsequent  application  for  the  execution 
of  that  decree.— 428. 

(8)  Held  that  the  decision  in  a  former  suit  that 
the  plaintiff  as  mother  was  the  heiress  of  her  son 


and  was  (as  such  heiress)  entitled  to  possession, 
was  conclusive  against  the  title  of  the  present 
plaintiff,  who  was  a  party  to  (defendant  in)  that 
suit ;  and  that  she  having  taken  possession  under 
that  decree,  the  plaintiff  was  barred  by  the  adjudi- 
tion  from  recovering  the  possession  from  her  upon 
the  ground  that  (according  to  the  Mitacshara  law, 
and  a  family  custom  or  koiachar,  excluding  females 
from  inheritaiAse)  she  was  not  the  heiress,  and  that 
he,  as  the  eldest  branch  of  the  family,  was  entitled 
to  succeed  to  the  property  upon  the  death  of  her 
son. — 540. 

(4)  Even  if  the  family  usage  set  up  by  the  plain- 
tiff in  the  present  suit  had  not  been  set  ap  by  hii% 
as  defendimt,  in  the  former  suit,  the  adjudication  in 
the  first  suit  would  still  be  a  bar  to  the  proceedings 
in  the  second,  on  the  ground  that  the  claim  was  the 
same  in  both  suits  although  the  allegations  were 
different,  and  that  the  plaintiff,  as  defendant  in  pos- 
session, ought  to  have  resisted  the  claim  in  the 
former  suit  oy  setting  up  the  family  usage. — Ibid. 

(5)  But  although  the  plaintiff  is  barred  by  the 
former  adjudication  from  setting  up  the  family 
usage  for  the  purpose  of  showing  that  he  is  entitled 
to  possession  during  the  defendant's  life,  he  is  not 
thereby  barred  from  showing  that  upon  her  death, 
he,  if  he  survives,  will  be  entitled  to  succeed  her. 
— /6id. 

(6)  A  decree  in  a  former  suit  was  held  to  be  no 
bar  under  Act  YIII  of  1859  s.  2  to  the  present  suit 
for  possession  of  mouzah  M.  B.,  merely  because  la 
the  schedule  to  the  plaint  in  the  former  suit  mouzah 
B,  which  was  the  subject  of  that  suit,  was  described 
as  *'  mouzah  B,  usli  with  dakhili,  that  is,  mouzah  B 
and  mouzah  M.  B^"  whereas  in  the  body  of  the 

Shunt  it  was  described  simply  as  mouzah  B. ;  the 
escription  in  the  body  of  tne  plaint,  and  not  that 
in  the  schedule,  beln^  that  upon  which  the  Court 
was  called  upon  to  adjudicate. — ^788. 

(7)  The  Privy  Council  held  that  the  respondent 
was  barred  from  bringing  the  present  suit  by  the 
decision  of  their  Lordships  in  the  former  suit.— 
786. 

See  Joint  Hindoo  Family  (15). 

See  Privy  Council  (14)  (16). 
Bbybnub. 

See  Collector  of  Bbvbnub. 

See  Be  venue  SbttLbubnt. 
BsvBNUE  Settlement. 

See  Alluvial  Land  (6)  (7). 

See  OuDH  EsTATEe  (6). 

See  Sbttlbmbnt  Officer. 
Bbvbrsioner. 

See  Hindoo  Law  (Adoption)  (10). 

See  Hindoo  Widow  (1)  (2)  (7)  (8). 

See  Joint  Hindoo  Family  (14). 

See  Limitation  (5). 

See  Bbs  Judicata  (5). 
Bevikw. 

(1)  The  order  of  the  Lower  Appellate  Court  ad- 
mitting a  —  of  .judgment  after  the  expiration  of  90 
days  from  the  date  of  the  decree  without  showing 
whether  there  was  sufficient  cause  proved  to  its 
satisfaction  for  the  delay,  was  held  to  be  illegal 
with  all  subsequent  proceedings  under  it. — 67. 

(2)  Ciwws.— Whether  Act  VlII  of  1859  s.  876 
apphes  to  orders,  or  merely  to  decrees.  But  even 
admitting  that  a  —  can  take  place  of  an  order  re- 
jecting the  judgpnent  debtor's  objections  to  a  sale 
m  execution,  the  auction  purchaser  is  entitled  to 
be  summoned  and  heard  in  support  of  the  order 
sought  to  be  reviewed,  as  provided  by  s.  878. — 294. 

See  Privy  Council  (2). 
Bevocation.    See  Oudh  Ebtatbs  (11). 
Bight  of  action. 

(1)  There  may  be,  where  a  right  Ib  interfered 
with,  injuria  sine  damno  to  gdve  a  — ;  but  there  is 
no  —  where  there  is  neither  oamaum  nor  if^'uria, — 
656. 

(2)  So  where  a  riparian  proprietor  encroached  on 
the  bed  of  a  khal  in  the  possession  of  the  Govern- 
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ment,  and  built  a  w&ll  on  itj  it  wan  held  that 
plaintiff,  not  having  all  the  rights  of'  a  riparian 
proprietor,  had  no  —  for  the  remoral  of  the  wall 
on  &e  other  side,  on  the  ground  of  the  obstruction  of 
his  navigation  and  of  danger  to  his  property  with- 
out at  least  proving  that  there  had  been  any  inter- 
ference with  the  flow  of  the  water,  or  of  such  injury 
to  his  right  as  would  support  an  action. — Ibid, 

See  Contract  (2). 

See  Costs  {{). 

See  Intbrkst  (3). 

See  Malicious  Prosecution  (1). 

See  Puactior  (8). 
Bight  ok  Occupancy. 

(1)  A  —  may  be  acquired  in  respect  of  an  un- 
divided share  of  an  estate. — 650. 

(2)  Holding  as  ijaradars  prior  to  and  during 
their  lease  does  not  create  in  them  a  — .  After  the 
lease  they  hold  over  subject  to  the  terms  of  the 
lease. — J  bid. 

Bigbts. 

See  Endowmrnt  (13). 

See  Equitablb  Bights. 

See  Fishery  (Bight  of). 

See  Hindoo  Widow. 

See  Proprietary  Bights. 

See  Bight  op  Action. 

See  Bight  op  Qocupanct. 

See  Sub-Pro PRiBTARY  Bights. 

See  Tank. 
BiPARiAN  Proprietor. 

See  Alluvial  Land. 

See  Bight  op  Action  (2). 

Sale. 

(1)  J,  as  the  executor  of  his  deceased  father  S, 
obtained  a  decree  which  he  held  in  trust  for  S's 
heirs,  namely  himself  and  brothers.  One  of  the 
brotiiers  (H)  died,  leaving  J  and  M  his  executors. 
M  then  sold  to  J  the  interest  of  H's  son  for  an 
inadequate  consideration.  Held  that,  according 
to  the  rules  of  equity,  the' —  could  not  stand,  but 
that  J  was  bound  to  return  to  H's  sons  their  share 
in  that  estate,  upon  receiving  back  the  purchase- 
money  ;  and  that  the  —  was  equally  invalid  against 
any  other  person  for  whose  benefit  the  trustee  (J) 
may  have  purchased  secretiy  in  his  own  name,  as 
it  would  be  against  the  trustee  himself. — 52. 

(2)  In  this  case  it  was  held  that  the  clause  in  a 
mortgage-bond  relating  to  —  was  in  the  nature  of 
a  penalty,  and  that  the  plaintiff  who,  on  a  portion 
of  the  interest  having  come  into  arrears,  sued  for 
the  full  amount  of  the  mortgage-money  with  inter- 
est for  twelve  vears,  the  full  period  of  the  loan, 
was  not  entitled  to  enforce  it  only  upon  default  in 
the  payment  of  interest ;  also  that  the  suit  was  not 
maintainable,  either  as  an  action  for  damages  for 
the  amount  which  plaintiff  could  have  obtamed  by 
the  — ,  or  on  the  bond  itself. — 68. 

(8)  In  a  suit  for  possession  brought  by  the  holder 
of  a  certificate  of  purchase  of  property  sold  at  an 
execution  — ,  it  is  open  to  the  real  owner  if  in 
possession  (Act  YIII  of  1869  s.  260  notwithstand- 
ing) to  show  that  plaintiff  is  the  apparent  owner 
oidy  (benameedar)  and  a  mere  trustee. — 122. 

(4)  Inadequacy  of  price  is  in  itself  no  ground  for 
refusing  to  confirm  a  -^  according  to  Act  YIII  of 
1869  a.  267.-294. 

f  6)  Where  a  Lower  Court,  after  rejecting  the 
objections  to  a  — ^,  refuses  to  confirm  it  or  to  grant 
a  certificate  of  confirmation,  the  High  Court  may, 
by  a  proceeding  in  the  nature  of  a  mandamus,  order 
the  Lower  Court  to  do  that  which  it  ought  to  have 
done. — Ibid. 

(6)  Under  s.  249  the  amount  of  Government 
revenue  assessed  upon  the  estate  to  be  sold  in 
execution  of  a  decree  should  be  stated  correctly  in 
the  notification  of  — .  Specifying  a  lower  amount 
niav  be  an  error,  which,  if  the  —  in  confirmed 
and  he  can  prove  actual  damage  by  the  irregularity, 
would  be  a  sufficient  ground  for  setting  aside  the 


—  upon  appeal  In  the  present  case  the  judgment* 
debtor  was  held  barred  from  objecting  to  the  noti* 
fication  of  —  on  the  ground  of  error,  as  it  appealed 
that,  in  applying  for  a  postponement  of  the  — ,  he 
agreed  to  the  attachment  and  the  notification  bong 
maintained. — Ibid. 

(7)  In  attaching  property  of  a  judgment-debtor 
under  Act  YIII  of  1869,  the  jud^ent-creditor  can 
onljr  attach  and  sell  the  right,  title,  and  interest  of 
the  judgment-debtor ;  whereas  if  he  sell  the  tteare 
under  Act  YIII  of  1869  (B.C.),  he  would  get  rid  of 
all  under-tenures,  and  the  purchaser  be  entitled  to 
the  whole  tenure  free  from  all  incumbrances.-— 677. 

(8)  Their  Lordships  expressed  their  inability  to 
affirm  that  a  minor's  interest  In  expectancy  could 
be  made  the  subject  of  a  — ;  still  less  that  of*a - 
wholly  speculative,  as  any  such  —  must  be,  by  i 
guardian  acting,  or  purporting  to  act,  on  behalf  of 
file  minor. — 784. 

(9)  Where  the  purchasers  at  a  —  In  executioD 
oil  the  16th  July  1860  bought,  among  other  things, 
the  right,  title,  and  interest  of  the  judgment- 
debtors  in  a  decree  of  the  11th  November  1843, 
and  it  appeared  that  the  judgment^ebtors  had 
obtained  from  the  Civil  Court  Ameen  constractire 
possession  (i.tf.,  possession  marked  out  by  sticks 
and  posts)  of  certain  lands  which,  according  to  his 
view,  they  were  entitled  to  under  the  decree  of  the 
11th  November  1848  :  hbld  that  what  was  sold  at 
the  execution  —  was  the  unexecuted  portion  only 
of  the  decree  of  the  11th  November  1843.— 776. 

See  Ancestral  Property. 

See  Contract  (8). 

See  Deed  of  Sale. 

iSec  ENDOwaffENT  (9)  (11)  (16)  (19). 

See  GOVERNMENT  Paper  (2). 

See  Guarantee. 

See  Hindoo  Widow  (1)  (3). 

See  Joint  Hindoo  Family  (8)  (13). 

See  Limitation  (6)  (10). 

See  Mesne  Profits  (6). 

See  Mortgage  (13). 

See  Partition  (2). 

iSfee  Possession  (3). 

See  Principal  and  Agent  (1), 

See  Putnee. 

See  Review  (2). 

See  8a^e  for  Arrears  of  Rsybkue. 

See  Sheriff's  Sale. 

See  Yen  DOR  and  Purchaser. 
Sale  for  Arrears  of  Revenue. 

See  Limitation  (2). 

See  Payment  (2). 
Samanodaka.    See  Hindoo  Law  (iNHBRiTAiroB}  (2) 
Santan  Sreni  Erame.    See  Grant  (2). 
Sapinda. 

See  HiSDoo  Law  (Adoption)  (7)  (16). 

See  Hindoo  Law  (Inheritance)  (2). 
Sarun.    See  Alluvial  Land  (6). 
Seal.    See  Government  Paper  (1). 
Separate  Property. 

See  Hindoo  Law  (Inheritance)  (5)  (8). 

See  Joint  Hindoo  Family  (3)  (7)  (14). 

See  GuDH  Estates  (13). 
Sessendee. — 4. 
Settlement. 

See  Alluvial  Land  (6)  (6). 

See  Fishery  (Right  of). 

See  Hindoo  Widow  (2). 

^ee  Landlord  and  Tenant. 

See  Malgoozar. 

See  Oudh  Estates  (1). 

See  Oudh  Sub-Sett lbment. 

See  Rent. 

See  Revenue  Settlement. 

See  Settlement  Officer. 

See  Sub-Settlement. 

See  Summary  Settlement. 
Settlement  Officer. 

An  officer  who  is. appointed  to  consider  and  re- 
vise the  revenue  assessed  upon  certain  entates,  ^ 
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no  power  to  convey  away  the  proprietary  rights  of 
the  Gbveniment  in  those  estates. — 141. 

See  Hindoo  Law  (Inh£Uitai7C£)  (12). 

See  Belief  (1). 

See  Rent. 
Shaskallap.    See  OnoH  Sub-Bettlemknt  (6). 

Sha&e. 

jSee  Ancestral  Property. 

See  Endowment  (4)  (5). 

See  Gift  (2). 

See  Joiirr  Hindoo  Family  (2)  (3)  (4)  (6)  (8) 
(14)  (16). 

See  Limitation  (18). 

See  Bioht  of  Oocupaucy  (1). 

See  Vendor  and  Purchaser  (3). 
Rhsbjlit 

iSee  Endowment  (8)  (4)  (6)  (6)  (10). 

See  Privy  Council  (2). 
Sheriff's  Sals. 

(1)  The  purchasers  at  a  —  under  a  writ  of  Ji.  fa., 
upon  being  evicted  by  the  execution-debtor,  can 
recover  from  the  execution-creditor  the  purchase 
money  which  he  has  paid,  if  it  should  turn  out  that 
the  dieriff  had  no  authority  to  execute  the  writ  at 
the  place  where  the  property  was  situate. — 519. 

(2)  A  sheriff  who  seizes  property  out  of  his 
jurisdiction  is  a  trespasser,  and  in  the  position  of 
an  ordinary  person  who  has  sold  that  widch  he  had 
DO  title  to  sell. — Ibid. 

(3)  The  rule  of  English  law,  which  bars  a  pur- 
chaser by  private  contract  from  recovering  the 
purchase  money,  if  evicted  by  a  title  to  whi<^  the 
covenants  do  not  extend,  does  not  govern  a  case  in 
which  the  sale,  as  regards  the  owner  of  the  thins 
sold,  is  in  invitum  and  made  under  color  of  legsd 
process. — Ibid. 

(4^  Nor  can  the  rule  of  English  law,  as  to  im- 
pliea  warranty  of  title  in  chattels  sold,  and  regard- 
ing the  application  of  the  maxim  caveat  emptvr,  be 
applied  to  a  —  of  goods  under^.  fa, — Ibid, 
8I0KATURE. 

See  Evidence  (4). 

See  Limitation  (11). 
Sibtkb. 

Half-sister's  daughter's  child.    See  Hindoo  Law 
(Adoption)  (16). 

See  Hindoo  Law  (Inhei^itanqe)  (1). 
Slavs. 

Act  y  of  1843,  which  i^ae  intended  to  remove  all 
the  disabilities  arising  out  of  the  sUUue  of  slaverv, 
was  held  to  prevent  the  application  of  the  Willa 
rule  of  Hahomedan  law,  whereby  the  natural  heirs 
of  the  emancipated  were  excluded  by  the  heirs  of 
the  emancipator,  and  consequently  to  entiUe  the 
granddaughters  of  a  —  girl  (who,  after  giving  birth 
to  theic  mother,  was  emancipated  by  her  master  on 
the  day  previous  to  the  celebration  of  a  nihah  mar- 
ria^,  by  which  she  became  his  wife)  to  succeed  to 
their  grandmother  as  her  natural  heirs,  as  they 
would  have  done  but  for  that  Act. — 638. 
Son. 

See  Brother's  Son. 

See  Baughtsr'b  Son. 

See  Hindoo  Law  (Inheritancb)  (3). 

See  Maintenance  (2). 

BOODBAS. 

See  Hindoo  Law  (Adoption)  (14)  (19). 
BjPECiAL  Appeal. 

il)  Where  an  issue  was  not  raised  in  the  Court 
Pirst  Instance,  nor  taken  in  the  grounds  of  appeal, 
it  \a  too  late  to  set  it  up  for  the  first  time  in  — , 
especially  if  the  evidence  has  not  been  directed  to 
it.-87. 

(2)  A  Judge  cannot  be  said  to  act  strictly  within 
his  power  upon  a  — ^  if  bis  judgment  proceeds  upon 
inferenoes  draWh  from  the  evicknce  but  contrary  to 
the  inferences  drawn  by  the  two  Courts  below,  and 
BO  far  involves  a  review  of  their  decision  upon 
matters  of  fact.— 623. 

Su  Jurisdiction  (1). 

See  PRITY  Council  (18). 


Specifio  Performance.    See  E^:D0WMENT  (18)« 
Stamp  Duty.    See  Pauper  Suit  (2). 
State. 

See  Escheat. 

See  Government. 
Statutes. 

24  <b  25  Vic.  c.  104.    See  Jurisdiction  (5) 
28  <Jk  29  Vic.  c.  15.    See  Jurisdiction  (5). 
Subordinate  Zemindar.    See  Oudh  Estates  (8). 
Sub-Settlement. 

See  Oudh  Estates  (3). 

SeeOnnB.  Sub-Settlement. 
Substitution. 

Of  "  must "  or  ."  shall "  for  "  may  "  when  allow- 
able.—423. 

See  Party  to  Suit. 
Sub-Tenure.    See  Under  Tenure. 
Summary  Settlement. 

See  Oudh  Estates  (2)  (8)  (14). 

See  Revenue  Settlement. 

SUNNUD. 

See  Grant  (2). 

See  Hindoo  Law  (Inheritance)  (13). 
See  Maintenance  (2). 
See  Oudh  Estates  (5)  (13)  (14). 
Survivorship. 

See  Hindoo  Law  (Inheritance)  (1). 
See  Hindoo  Widow  (4). 
See  Limitation  (13). 
See  Ees  Judicata  (5). 


Talook. 

(1)  Maharajah  Man  Singh's. — 158. 

(2)  Kablas  Koer's.— 574. 
See  Enhancement  (1). 
See  Grant  (2). 

See  Registered  Talookdar. 
See  Talookdar. 
Talookdar. 

See  Mortgage  (15). 
See  Registered  Talookdar. 
Tank. 

The  principle  that  a  man,  in  exercising  a  right, 
may  be  liable,  without  negligence  for  injury  done 
to  another,  was  held  inapplicable  to  the  statutory 
duty  imposed  on  semindars  of  maintaining  tanks 
for  purposes  of  irrigation,  as  raised  in  a  case  where 
two  tanks  had  burst  on  defendant's  land  from 
influences  beyond  plaintifTs  control. — 36. 
Temple  (Hindoo). 

/Sfec  Endowment  (1)  (2)  (3)  (7)  (9)  (11)  (12). 
Timber. 

(1)  In  a  suit  for  damaees  for  conversion  b^  de- 
fendants of  certain  —  belonging  to  plainti£^  the 
principle  of  estimating  the  damages  adopted  was 
not  only  to  take  the  value  of  the  —  at  tne  place 
where  the  principal,  if  not  the  only,  market  for  it 
existed,  as  the  basis  of  the  calculation ;  but  to 
deduct  from  the  price  at  which  the  plaintiff  could 
have  there  sold  it)  what  it  would  have  cost  him  to 
bring  it  to  the  market. — 526. 

(2)  In  a  suit  for  damages  for  the  obstruction  by 
the  defendants'  agent  of  the  plaintiff  in  the  exer- 
cise of  his  alleged  right  to  remove  —  from  certain 
forests  in  Burmah,  it  was  held  that  the  acts  com- 
plained of  could  not  be  treated  as  the  wrongful 
acts  of  a  servant  or  agent  committed  in  the  course 
of  his  service,  because  it  was  not  shown  that  at 
the  time  in  question  the  alleged  agent  was  a  servant 
or  agent  for  the  purpose  of  working  in  the  forest 
on  iMhalf  of  the  defendants,  or  of  doing  any  class 
of  acts  analogous  to  those  complained  of,  nor  was 
there  any  proof  of  the  defendants  having  ever 
knowingly  adopted  or  ratified  those  acts,  or  mdeed 
of  the  a^  havmg  been  committed  for  their  benefit. 

(3)  In  a  suit  for  a  share  of  the  proceeds  of 
certain  —  alleged  to  have  been  cut  down  by  the 
Government  in  a  village  of  three-fourths  of  which 
p]a^itiff  claimed   to   be  proprietor :   held  that 
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plaintifiPs  stmnnds  merely  gare  him  a  hereditaiy 
ri^ht,  as  Collector  of  Revenae,  to  the  perqulBites 
ansing  ont  of  certain  cesses  or  dues,  but  no  pro- 
prietary right  in  the  village,  no  interest  in  the  soil, 
and  no  right  to  the  —  ;  nor  was  he  entitled  to  the 
proprietordiip  of  the  soil  of  the  village  by  reason 
of  nis  vmtam  or  hereditary  khoti.  as  it  was  dear 
that  the  proprietorship  of  the  soil  was  not  vested 
in  every  khot,  and  the  clanses  of  his  ovm  agreement 
negatived  sucdi  a  right. — 700. 

TiRHOOT. 

See  Allvyial  Lajtd  (5). 
Titus. 

See  Allitvial  Land. 

See  Declaratory  Deoreb  (1)  (2)  (4)  (6)  (6). 

See  Fishery  (Right  of). 

See  GrOVBRNMBNT  PAPER  (1). 

See  Limitation  (16)  (16). 

See  Mortgagb  (6). 

See  Onus  Probandi  (3). 

See  OuDH  Estates  (8)  (12). 

See  OuDH  Sub-Sbttlbmbnt  (1). 

See  Partition  (1)  (2)  (3)  (4)  (5). 

See  Possession  (1)  (2). 

See  Relibf  (1). 

See  Sheriff^b  Sale  (2). 

See  Warranty  of  Title. 
Tracharamana.— 382. 
Transfer. 

See  Decree  (1). 

See  Endowment  (13)  (14)  (16). 

See  Gift  (6). 

See  Jurisdiction  (2)  (6)  (7). 
Trespasser. 

See  ALLuyiAL  Land  (7). 

See  Sheriff's  Sale  (2). 
Trust 

See  Endowment  (6)  (7)  (14)  (16)  (16). 

See  Escheat. 

See  Malgoozar. 

See  Mortgage  (13). 

See  OuDH  Estates  (1)  (9)  (12)  (14). 

See  Sale  (1)  (3). 

Ultra  Vires. 

See  Company. 

See  Jurisdiction  (1)  (5)  (6). 

See  Privy  Council  (B\ 

See  Sheriff's  Salb  (l)i.(2). 
T7n  chastity. 

See  Hindoo  Law  (Inheritancb)  (14)  (16). 
Under  Tenure. 

See  Escheat. 

See  Mortgage  (12). 

See  Oudh  Sub-Sbttlement. 

See  Sale  (7). 
Undue  Influence. 

See  Deed  of  Sale  (2). 

See  Hindoo  Law  (Adoption)  (16). 
Uraima.    See  Endowment  (13). 
Usury.    See  Mortgagb  (16). 

Vegayanimapat.    See  Joint  Hindoo  Family  (12). 
Vendor  and  Purchaser. 

(1)  Where  a  kobala  was  entered  into  with 
plaintifE  by  a  Hhidoo  widow  as  vendor,  and  was 
perfectly  consistent  with  her  bemg  benatneedar 
and  with  the  allegations  in  the  plaint  that  her  sons 
caused  her  to  enter  into  it  on  their  behalf,  they 
being  the  real  owners,  the  real  vendors,  and  the 
persons  who  actually  received  the  purchase  money 
which  in  a  given  event  was  to  be  returned  :  held  , 
that  plaintm  had  disclosed  a  cause  of  action 
against  the  sons  as  well  as  the  mother,  and  was 
entitled  to  an  adjudication  of  the  question  whether 
the  contract  was  really  entered  into  by  the  mother 
as  the  agent  and  on  behalf  of  the  sons  and  by 
their  authority,  or  whether  the  plaintiff,  knowing 
the  facts,  had  elected  to  treat  the  mother  as  the 
sole  contracting  party. — 284. 

(2)  However  nice  the  distinction  between  the 


rights  of  a  purchaser  under  a  voluntary  oonTejuoe 
and  those  of  a  puxx^aser  under  an  ezecntion  §al0 
may  be,  it  is  clear  that  a  distinction  may,  and  in 
some  cases  does,  exist  between  them.— 467. 

(8)  The  purchaser  of  undivided  property  at  at 
execution  sale  during  the  life  of  the  debtor  for  his 
separate  debt  acquires  his  share  in  such  proi^rtjr 
with  the  power  of  ascertaining  and  reallzmg  it  bj 
a  partition. — Ibid. 

See  GrOVBRNMBNT  PaPBR  (1). 

See  Guarantee. 
See  Hindoo  Widow  (1). 
See  Limitation  (4). 
See  Mesne  Profits  (1). 
See  Mortgage  (10)  (11). 
See  Possession  (2)  (3). 
See  Sale. 

See  Sheriff's  Sale  (1)  (3). 
Voluntary  Payment.    See  Payment. 

Wajib-ul-urz. 

See  Hindoo  Law  (Inheritance)  (J  2). 

See  Relief  (1). 

See  Will  (1). 
Wall.    See  Right  of  Action  (2). 
Warranty  of  Title.    See  Shbriff*b  Sale  (4). 
Watan. 

See  Dbsai  (1). 

See  Timber  (3). 
Water. 

See  Bheel. 

See  Fishery  (Right  of). 

See  Khal. 

See  Privy  Council  (18). 

'  See  Right  of  Action. 

See  Tank. 

See  Watercourse. 
Watercourse. 

See  Limitation  (16)  (17). 
Widow. 

See  Hindoo  Widow. 

See  Malgoozar. 
Will. 

(1)  Where  a  Mahomedan  testatrix  detiirfw 
whole  of  her  property  in  the  course  of  a  •!**■ 
urz  relating  to  only  a  portion  of  it,  and  indcpo«** 
testimony  of  her  intention  to  make  this  di^oatafflj 
was  produced,  the  disposition  was  hew  ▼«« 
against  a  claim  of  possession  set  up  by  s  nw 
claimant.— 286. 

f  2)  Construction  of  Major-General  Clande  Mar- 
tinis — ,  and  cvprie  application  of  the  fund foitte 
relief  of  poor  debtors  detained  in  prison  in  Calcnto, 
consequent  on  the  abolition  of  imprisonment  for 
debt.— 244. 

(8)  The  policy  of  the  Mahomedan  law  appears  m 
be  to  prevent  a  testator  from  interfering  by --J* 
the  course  of  the  devolution  of  property  aoooroing 
to  law  among  his  heirs,  although  he  may  gi^^  * 
specified  portion,  such  as  a  th&d,  to  a  strange* 
But  a  holder  of  property  may,  to  a  certain  extent, 
defeat  the  policy  of  the  law  by  giving  in  hifl  hie- 
time  the  whole  or  any  part  of  H&  property  to  one 
of  his  sons,  provided  he  complies  with  oertam 
forms,  the  onus  of  proving  which  clearly  v  np» 
those  who  seek  to  set  up  a  proceeding  of  thia  sort 
—287.  . 

(4)  A  devise  to  pious  uses  which  was  in  socn 
vague  terms  as  to  confer  the  beneficial  interert  ob 
the  executor,  was  held  to  be  in  contravention  <rf  tw 
Mahomedan  Uw  and  invalid  without  the  ooiuent 
of  the  heirs. — Ibid.  .,  . 

(6)  Where  a  —  was  to  the  effect  "I  dechiiett»; 
I  give  my  property  to  K  whom  I  have  adoptefl» 
followed  by  the  direction  "  my  wives  shall  perwrn 
the  ceremonies  according  to  the  Shastras,  *Jo 
bring  him  up: "  held  that  the  gift  of  Ws  V^V^ 
by  the  testator  to  a  designated  person  ^"^.^r^ 
lute,  and  that  the  provision  "should  this  afloptw 
son  die  and  my  younger  brother  have  more  ^ 
one  son,  then  my  wives  shall  adopt  a  son  ox  u> 
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further  indicated  that  the  testator  did  not  contem- 
plate hisT?idow8  having  the  power  of  cancelling  the 
adoption  of  K  and  ousting  him  from  the  benent  he 
was  to  take  under  the  —  by  declining  to  perform 
the  ceremonies,  but  that  whether  they  performed 
the  ceremonies  or  not,  so  long  as  K  Hved,  no  other 
adoption  could  take  place. — S8S. 

See  Abbftration  (4). 

jS^«€  Endowment  (19). 

See  Gbant  (2). 

See  Hindoo  Law  (Adoption)  (8). 

]See  Hindoo  Widow  (10)  (11). 

See  Joint  Hindoo  Family  (16), 

See  OuDH  Estates  (11). 

See  Bblibf  (2)  (3). 

See  Besidbnce. 
WiLLA  Bulb.    See  Slave. 
Witness. 

See  Hindoo  Law  (Adoption)  (18). 


See  Pracjticb  (8)  (5)  (7)  (11). 
See  Putnbb. 


Zemindab. 

See  Dbolabatort  Decreb  (2). 

See  Endowment  (2). 

See  EscHBAT. 

See  Fishery  (Bight  of). 

See  Hindoo  Law  (Inhbbitancb)  (18). 

See  Joint  Hindoo  Family  (12). 

See  Priyy  Council  (7). 

See  Subordinate  Zemindar. 

See  Tank. 

See  Yegayanimapat. 
Zub-i-pbshobb. 

See  Joint  Hindoo  Family  (6). 

See  Mbsnb  Profits  (6). 

See  Onus  Probandi  (1). 
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PEIYY   COUNCIL 

ON 

APPEALS   FEOM   INDIA- 


The  3rd  July  1871, 

Present,* 

Sir  James  W.  Colvile,  Lord  Justice  James,  Lord  Justice  Mellish, 

and  Sir  Lawrence  Peel. 

Oudk  Eetatea  Act  (I  of  1S69)— Government  LeUer  of  lOth  October  1859— 

l^ruatee. 

On  Appeal  from  the  Court  of  the  Financial  Commissioner  of  Oudh. 

Mnssamilt  Thakoorain  Sookraj  Kooer 

versus 
The  Qoiremment  of  India  and  others. 

The  GoTcmment  letter  of  the  10th  October  1859,  published  in  Schedule  1  annexed  to  Act  I  of 
1869,  gave  the  l*egistered  talookdar  the  absolute  legal  title  as  against  the  State  and  against  advetse 
daimaatff  to  the  talookdaiee  ;  but  it  did  not  relieye  the  talookdar  from  any  equitable  rights  to  which 
he  might  have  subjected  himself  with  a  view  to  the  completion  of  the  settlement  by  his  own  vidid 
agreement. 

In  this  case  th^  plaintiff  (appellant)  Was  the  acknowledged  cestui  que  trtut  of  the  registered 
talookdar,  who  had  bound  himself  expressly  in  writing  that  he  would  respect  her  rights  if  she  per- 
mitted him  to  be  alone  so  registered.  She  being  clearly  the  equitable  owner)  the  decree  of  confiscation 
against  her  trustee  could,  on  no  principle  of  law,  equity,  or  good  conscience,  be  made  to  affect  her,  and 
certainly  not  to  justify  h  sentence  which  in  effect  made  Ker  a  sufferer  for  his  offence. 

Sir  Houndell  Palmer,  Q.C.y  and  Mr.  Doyne  for  Appellant. 
Mr.  Forsyth^  Q*C,,  and  Mr.  H.  (7.  Merivale  for  the  Government. 

Lord  Justice  James  delivered  the  judgment  of  their  Lordships  as  follows : — 
Their  Lordships  do  not  desire  to  hear  any  reply  in  this  case. 
The  plaintiff^  the  appellant,  is  the  widow  and  heir  of  a  deceased  Oudh 
nobleman,  the  representative  of  the  cadet  branch,  as  the  Bajah  of  Bengha  is 
the  representative  of  the  elder  branch  of  a  great  Oudh  family.  The  B-ajah  was 
the  talookdar  of  a  great  talook.  The  cadet  branch  had  their  separate  ancestral 
estate,  the  Gowa  estate,  wholly  distinct  from  and  independent  of  the  talook  of 
the  elder  branch.  But  many  years  ago,  it  was  in  the  then  state  of  things  in 
Oudh  thought  desirable  that  both  estates  should  be,  as  to  their  relations  with 
the  Oudh  Government,  united  in  one  great  talookdaree,  the  head  of  the  elder 
branch  representing  the  whole,  whether  in  submission  or  in  resistance  to  the 
exactions  of  the  Court  of  Lucknow;  the  younger  branch  continuing,  however, 
in  undisturbed  and  absolute  possession  as  the  proprietor  of  its  own  villages,  and 
paying  only  its  proper  proportion  of  the  jumma  assessed  on  the  whole.     This 
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was  the  state  of  things  at  the  time  of  the  annexation  of  Oadh  by  the  British 
power.  While  the  British  authorities  ^  were  in  course  of  making  tne  settlement 
of  their  new  acquisition,  the  husband  of  the  appellant  was  minded  to  apply  for  a 
distinct  settlement  with  himself,  there  being  no  longer  the  motive,  as  he  thought, 
for  covering  himself  with  the  name  and  protection  of  the  Bajah.  He  apparently 
thought  that  under  British  law  and  British  rule  his  estate  would  be  as  safe  as 
the  domain  of  the  most  powerful  talookdar. 

The  Bajah,  however,  wrote  to  dissuade  him  from  this  step  in  a  letter  in  whidi, 
while  desiring  to  retain  the  nominal  talookdaree  of  the  whole,  he.  acknowledges  in 
the  clearest  terms  the  right  of  bis  relation,  and  pledges  himself  that  the  possession 
of  the  latter  shall  be  respected  and  safe. 

Before  anything  was  done,  the  great  outbreak  in  Oudh  took  place.  After  it 
was  subdued,  the  arrangements  for  a  settlement  were  resumed.  In  the  meantime 
the  plaintiff's  husband  had  died ;  the  Bajah  hearing  that  the  widow,  the  plaintiff 
was  of  the  same  mind  as  her  husband,  desirous  of  placing  herself  immediately 
under  the  British  Sircar,  wrote  her  a  letter  similar  to  the  one  ho  had  formerly 
addressed  to  her  husband. 

The  summary  or  provisionaj  settlemetit  was  made  with  the  Bajah ;  but  before 
the  Rajah  had  obtained  his  regular  settlement,  and  the  Sunnud  which  would  have 
been  his  formal  grant,  he  incurred  the  grave  displeasure  of  the  authorities.  Some 
arms  being  found  coneealed^^by  him,  a  decree  went  forth  confiscating  half  his 
estate.  The  Bajah  concealed  from  the  GovertimeUt  official,  tlie  real  ownership 
of  the  plaintiff's  villages,  and  contrived  that  they  should  be  taken  to  satisfy  the 
decree  of  confiscation.  The  plaintiff  naturally  remonstrated  and  petitioned,  bnt 
in  vain  ;  she  petitioned  again,  and  again  her  petition  like  the  first  was  unheeded. 
At  length,  however,  she  succeeded  in  obtaining  a  hearing.  She  was  told  to  bring, 
and  did  bring,  her  suit  for  the  restitution  of  her  villages.  The  case  was  investi- 
gated with  a  care  which  cannot  be  too  highly  praised,  and  the  Assistant  Com- 
missioner acting  as  Judge  pronounced  in  the  lady's  favour,  that  she  was  entitled 
to  have  the  villages  settled  with  her  as  a  subordinate  tenure  to  the  talook.  From 
this  decision^  an  appeal  was  presented  to  the  Deputy  Commissioner,  who,  thinldn^ 
that  there  were  some  technical  deficiencies  in  respect  of  some  of  the  details,  desirw 
a  still  further  and  fuller  investigation.  The  result  was,  that  the  Assistant  Com' 
nrissioner  re-stated  his  former  conclusion  and  judgment,  but  iviih.  a  modification 
that  the  settlement  was  to  be  made  with  her  directly,  and  not  as  a  sub^projprietor ; 
and  the  Deputy  Commissioner,  who  had  evidently  taken  great  pains  with  the  case, 
affirmed  that  decision. 

The  matter  should  have  rested  there.  It  appears,  however,  that  the  plaintiffs 
villages  had  been  included  in  a  grant  to  an  Ouoh  loyalist,  in  reward  for  nis  loyal 
services  to  the  State,  and  it  was  thought  that  it  would  be  very  embarrassing  if  the 
grantee  were  to  be  obliged  to  give  up  the  subject  of  his  grant  tx>  the  rightAil  owner ; 
and,  accordingly,  a  further  appeal  was  made  to  the  Chief  Commi^ionei^,  who 
reversed  the  decrees  of  the  subordinate  officers,  and  the  poor  widow  was  thereby 
left  stripped  of  her  whole  property.  From  this  decree  the  present  appeal  is 
brought. 

It  has  been  attempted  to  be  justified  on  the  legislation  *  which  existed  in  Oudh 
on  the  effect  of  the  new  settlement,  and  on  the  well-known  letters  of  the  Governor- 
General  in  Council,  addressed  to  the  landowners  of  Oudh  ;  the  one  announcing  the 
confiscation  of  existing  tenures,  and  making  a  tabula  rasa^  the  other  the  letter  of 
grace  and  restoration.  It  is  contended  that  the  effect  of  the  settlement  ^ith  the 
Kajah  under  the  second  letter  was  to  make  him  the  absolute  owner  of  the  whole 
estate,  including  what  had  been  the  plaintifi^s  village. 

Their  Lordships  are  satisfied  that  that  legislation  and  that  letter  have  no  such 
effect.     The   object  and  meaning  of  that  letter  are  well  known  and  very  clear* 

♦  Act  I  of  1869. 
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Soon  after  the  annexation,  it  was  suggested  that  the  true  and  normal  proprietorship 
of  land  in  Oudh  was  that  ownership  by  village  communities  which  bad  been  dis- 
covered or  established  in  the  Nori£-West  Provinces,  and  that  the  alleged  talook- 
daree  and  zemindaree  rights  were  simply  a  recent  usurpation  due  to  me  violence 
and  fraud  which  had  marxed  the  last  years  of  the  Oudh  monarchy ;  that  at  all  events 
many  of  the  individual  talookdars  and  zemindars  had  by  violence  and  fraud  or  the 
corruption  of  the  Government  possessed  themselves  of  other  people's  estates.  The 
old  question,  moreover,  was  mrther  mooted  whether  a  zemindar  was  really  an 
hereditary  landlord  or  only  a  Government  functionary. 

The  talookdars  and  zemindars  were  threatened  with  an  universal  quo 
toarranto. 

It  was  to  announce  the  abandonment  of  this  policy  and  to  quiet  men's 
titles  and  possessions  that  the  letter  was  written.  It  said,  in  substance^  we 
acknowledge  the  talookdaree  tenure  —  we  acknowledge  that  that  tenure  does 
confer  an  nereditary  lordship  descendible  in  fee  simple,  and  we  will  not  allow 
the  existing  titles  to  be  disturbed  by  old  dormant  claims.  At  the  same  time 
we  preserve,  in  like  manner,  all  the  rights  of  your  subordinate  zemindars  and 
ryote,  whose  rights  and  the  rights  of  persons  entitled  to  Seer  and  Kanka  vou 
.shall  respect  as  we  respeot  yours.  For  tnat  purpose  and  to  that  extent  an  absolute 
title  was  given  to  the  person  who  was  settled  with  as  lalookdar,  with  the  fullest 
powers  of  alienation,  and  consequently  of  binding  bis  right  bv  contract,  so  that 
effect  may  he  given  to  the  rights  of  persons  not  claiming  aoverseiy  to  the  registered 
iitle,  but  claiming,  by  agreement  with  him,  an  old  estate,  consistently  with  that  title. 
In  English  language,  it  gave  the  registered  talookdar  the  absolute  legal  title  as 
against  the  State  and  against  adverse  claimants  to  the  talookdaree  ;  but  it  did  not 
relieve  the  talookdar  from  any  equitable  rights  to  which  he  might  have  subjected 
himself  with  a  view  to  the  completion  of  the  settlement  by  his  own  valid  agreement. 
In  this  case  the  plaintiff  was  the  acknowledged  cestui  que  trust  of  the  registered 
talookdar,  who  bad  bound  himself  expressly  m  writing  that  he  would  respect  her 
rights  if  she  permitted  him  te  be  alone  so  registered. 

It  would  be  a  scandal  to  any  legislation  if  it  arbitrarily  and  without  any 
assignable  reason  swept  away  sudi  rights ;  and  in  this  very  painful  case  it  is  at  all 
evente  agreeable  te  their  Lordships  to  find  that  no  such  scandal  attaches  te  the  laws 
or  regulations  or  Govemm^it  Acts  in  force  in  Oudh ;  and  that  the  cruel  wrong  of 
whioh  this  lady  has  been  the  victim  is  due  to  the  misapprehension  of  the  law  by  the 
Commissioner. 

It  is  almost  superfluous  to  observe  that  the  lady  being  clearly,  as  she  was,  the 
equitable  owner,  the  decree  of  confiscation  against  her  trustee  could  on  no  principle 
^f  law,  equity,  or  good  conscience,  be  made  to  affect  her,  and  certainly  not  to  justify 
A  sentence  which  in  effect  made  her  the  sufferer  for  his  offence. 

Their  Lordships  are  Uierefore  of  opinion  and  will  recommend  that  the  judg- 
ment of  the  Financial  Commissioner  be  reversed,  and  that  the  judgment  of  the 
Deputy  Commissioner  affirming  the  decision  of  the  Assistant  Commissioner  be 
affirmecL 

The  appellant  will  have  her  costs  of  this  appeal,  and  also  the  costs  of  llie 
proceedings  in  both  the  Courts  below. 

Thoir  Lordships  cannot  but  express  a  hope  that  by  an  act  of  prompt  justice  and 
a  liberal  estimate  of  what  is  due  to  this  lady,  the  Government  will  relieve  her  from 
further  litigation.  She  had  two  decisions  in  her  favour  carefully  and  correctly 
adjudged,  which,  as  they  were  consistent  with  the  plainest  principles  of  justice,  it 
shonld  have  been  the  effort  of  an  Appellate  trfl^xnal,  unless  the  law  contrdled  it;  to 
maintain. 
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The  29th  July  1873. 

Present : 

Sir  James  W.  Oolvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

Sir  Robert  Pi  Collier,  and  Sir  Lawrence  Peel. 

Oudh  Estates  Act  (I  of  1869)— Order  of  Government  of  India  of  lOth  October  1859— 
Oudh  Svb'Settlement  Act  {XXVI  of  \8&&)— Jurisdiction  of  Governor- General 
in  Council — Re-formation  of  Sunnud — Stibordinate  Zemindar — Hindoo  Laao  of 
Inheritance — Hindoo  Widow. 

On  Appeal  froth  the  Court  of  the  Finaricidl  Commissioner  of  Oudh. 

Widow  of  Shunker  Sahai 
versus 
Kajah  Kashi  Pershad; 

^ift^r^.— Whether,  since  the  passing  off  the  Oudh  Estates  Act  I  of  1869,  the  re-formatioii  of  t 
Sannud  granted  to  any  person  named  in  the  second  schedule  of  that  Act  could  be  effected  even  by  tin 
Governor^eneral  in  Council,  without  a  special  Act  of  the  Legislature. 

To  bring  any  person  within  the  openation  of  the  Order  of  the  Government  of  India  (set  out  in  the 
first  schedule  of  the  above  Act)  which  declared  that  every  talookdar  with  whom  a  Summary  Settle- 
ment had  been  made  since  the  re-occupation  of  the  province,  had  thereby  acquired  certain  rights,  he  nraat 
be  Ehown  to  be  one  with  whom  a  Summary  Settlement  was  made  between  the  1st  April  1858  and  tbe 
10th  October  1869  iM  talookdar. 

The  appellant,  because  she  originally  claimed  the  superior,  was  held  not  barred  nowfrotn  asserfciqg 
any  suboiainate  right  to  which  she  may  be  entitled.  Treating  her  interest,  therefore,  in  the  villagea 
in  question  as  that  of  a  subordinate  zemindar,  or  one  entitled  to  and  liable  to  make  a  sub-settlement 
for  them,  her  liability  to  pay  IQ  per  cent,  to  the  talookdar,  over  and  above  the  Qovernment  demtfidt 
was  held  to  depend  upon  the  effect  of  the  provisions  of  the  Oudh  Settlements  Act  XXVI  of  1866. 

As  the  proprietor  of  certain  villages  and  rights  within  a  talook  which  she  acquired  by  inheritance 
from  her  husband,  her  estate  was  held  to  be,  not  a  life  interest,  but  the  estate  of  inheritance  of  a  Hindoo 
widow  with  all  its  rights  and  liabilities. 

Mr.  Leithy  Q.O.y  and  Mr,  J.  H,  W.  Arathoon  for  Appellant. 
Mr.  Coyne,  Q.C,  and  Mr,  J,  Di  Bell  for  Respondent* 

The  respondent,  the  talookdar  of  Sessendee,  is  ode  of  the  six  loyal  talookdars 
who  were  excepted  by  name  in  Lord  Canning's  Prockmation  of  the  15th  March 
1868,  from  the  general  sentence  of  confiscation  thereby  pronounced  against  the 
landholders  of  Oudh  ;  and,  as  snch,  has  had  his  name  entered  in  the  second  schedale 
annexed  to  the  "Oudh  Estates  Act"  (No.  1  of  1869),  pursuant  to  the  provisions 
of  the  fourth  section  of  that  statute.  The  questions  raised  by  this  appeal  are,  how 
far  the  rights  of  the  respondent  are  affected  by  the  conflicting  rights  which  the 
appellant  possesses  in  certain  of  the  villages  comprised  in  his  talook,  and  what 
e£^ct  can  or  ought  now  to  be  given  to  the  Tatter  as  against  him. 

The  family  connection  between  the  parties  is  of  this  kind :  olie  Imrit  Loll 
had  three  sons,  Koondun  Loll,  Mohun  Loll,  and  Seetaram.  The  pedigree  at  p.  8 
of  the  respondent's  case  states  that  Seetaram  left  descendants,  btit  that  they  hate 
no  interest  in  the  property ;  and,  however  this  may  be  in  point  of  feet,  Seetaram 
mav,  for  the  purposes  of  this  appeal,  be  treated  as  having  died  childless.  Koondun 
Loll  died  in  1838,  leaving  one  son,  Shunker  Sahai  (also  deceased),  of  whom  4e 
appellant  is  the  widow,  heiress,  and  representative.  The  other  sbn,  Mohun  Loll, 
died  in  1837,  leaving  a  daughter,  who  is  the  wife  of  the  respondent 

The  talook  came  into  this  family  by  gift  from  otie  Bussunt  Koonwnr.  The 
gift  was  made  nominally  to  Shunker  Sahai,  but,  as  the  respondent  alleges,  realty  in 
favour  of  Imrit  Loll.  It  is  immaterial  to  consider  how  this  was,  because  it  is 
admitted  on  all  hands  that  either  by  virtue  of  pre-existing  family  arrangements,  or 
of  the  proceedings  had  since  the  annexation  of  Oudh,  the  appellant  can  now  only 
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claim  the  whole  proprietary  right  in  four,  and  a  one-third  share  in  seven  others  of 
the  twenty-six  villages  which  compose  the  talook  ;  the  full  proprietary  right  in  the 
remaining  fifteen  villages  belonging  to  the  respondent 

The  fiscal  history  of  the  talook  is  thus  given  at  p.  11  of  the  Record  : — "  It  is 
admitted  that  Mohun  Loll  (fied  in  1243  f.,  Koondun  Loll  in  1244  f.,  Shunker 
Pershad  in  1248  f.;  that  from  1243  f.  to  1250  r.  the  engagements  for  the  Govern- 
ment revenue  of  the  Talook  were  taken  from  the  widow  of  Mohun  Loll,  those  from 
1251  f.  to  1256  F.  from  the  widow  of  Shunker  Sahai,  those  from  1257  F.  to  1259  F. 
from  the  widow  of  Mohun  Loll,  and  those  from  1260  f.  to  1263  F.  from  Kashi 
Pershad,  who  had  married  Mohun  Loll's  only  daughter,  the  widows  being  both 
alive."  Hence  it  appears  that  in  1856,  when  the  annexation  of  Oudh  took  place, 
the  respondent  was  the  ostensible  talookdar,  and  he  appears  to  have  continued  to 
be  such  at  the  date  of  Lord  Canning's  Proclamation. 

The  present  litigation  began  in  March  1864,  when  the  appellant  commenced 
proceedings  against  the  respondent  in  the  Court  of  the  revenue  officer  engaged  in 
making  the  regular  settlement.  The  record,  which  is  in  other  respects  but  loosely 
made  up,  contains  only  the  pleadings  as  to  one  of  the  seven  villages  ;  and  therefore 
it  does  not  clearly  appear  what  was  the  precise  case  which  she  made  in  respect  of 
the  four  villages  of  which  she  claimed  to  be  the  sole  proprietor.  The  nature  of  her 
claims  touching  all  but  the  one  village  in  question,  is  only  to  be  gathered  from  the 
judgments  afterwards  to  be  considered,  of  which  some  appear  to  have  dealt  with 
her  whole  claim. 

The  plaint  set  forth  in  the  Record  prays,  ^^  that  the  settlement  of  the  proprietary 
and  sub-proprietary  rights  to  one-third  share  in  tlie  village  may  be  made  with 
plaintiff^,  according  to  the  provisions  of  s.  167  of  the  directions  to  Settlement 
Officers,  and  of  s.  31  of  Circular  No.  2,  and  that  the  wajiboorlurz  (written 
representation)  may  be  recorded  by  the  petitioner."  This  prayer,  whether  it  does 
or  does  not  amount  to  a  prayer  for  talookdary  rights  as  such,  when  distinguished 
from  ordinary  zemindary  rights,  as  understood  in  Oudh,  unquestionably  imports  a 
daim  for  a  direct  settlement  of  the  appellant's  share  of  the  village  with  her^  inde- 
pendently of  any  superior. 

On  the  16th  April  1864,  the  respondent  put  in  a  petition  insisting  on  the 
absolute  right  conferred  upon  him  by  the  proclamation  of  March  1858;  and 
objecting  to  the  appellant's  being  treated  even  as  under  proprietor,  as,  according 
to  the  settlement  papers,  she  does  not  possess  these  rights.     (Appendix,  p.  2.) 

Li  answer  to  this  the  appellant's  agent,  on  the  11th  May  1864,  put  in  a 
petition  in  which  he  entered  into  the  history  of  the  talook  before  the  annexation 
of  Oodh ;  insisted  in  paragraph  4  on  the  provisions  made  by  the  British  Govern- 
ment for  the  protection  and  maintenance  of  the  rights  of  persons  in  possession,  and 
the  rights  and  possession  of  under-proprietors;  and  after  stating,  in  paragraph  7, 
"  That  if  in  consideration  of  the  estate  having  been  formally  gained  by  the  nusband 
of  petitioner's  client  who  is  in  the  possession  of  the  same,  she  is  entitled  according 
to  law  to  superior  right,  the  objection  of  the  Bajah's  mookhtear  to  the  settlement 
of  under-proprietary  right  with  her  cannot  be  held  valid  ; "  he  concluded  with  the 
eiqiression  of  a  hope  that  after  due  enquiry  a  decree  for  the  possession  of  the  entire 
estate  of  Sessendee  might  be  passed  in  the  plaintiff's  favour.     (Appendix,  p.  4.) 

Mr.  Capper,  the  Settlement  Officer,  who  tried  the  case  in  the  £rst  instance, 
came  to  the  following  conclusions : — 

First. — That  the  appellant's  claim  to  the  entire  talook  as  given  to  her  late 
husband,  was  barred  by  the  grant  of  the  talook  by  Q-ovemment  to  the  respondent. 

Secondly. — ^That  this  did  not  affect  her  claim  to  hold  pookhta  as  under-pro- 

Erietor,  villages  which  were  the  proprietary  of  her  husband,  and  which  she  was 
olding  in  1855-1856  a.t).  ;  as  to  which  appropriate  orders  would  be  issued. 

Thirdly. — That  the  claim  to  share  in  the  proceeds  of  the  joint  collections  of 
other  villages  in  which  she  had  no  distinct  proprietary  possession  in  1855-^1856  was  • 
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barred  by  the  rales  Mrhich  admit  no  share  in  a  talook.  And  he  added  the  foUowing 
obsenrations  : — "  The  common  collection  mast  be  held  to  be  tint  of  the  ialookdar^ 
and  any  distribution  of  the  proceeds  mast  be  held  to  be  his  voluntarj  act  granting 
maintenance  to  his  relations.  By  the  local  rales  these  can  only  be  enforced  when 
the  talookdar  has  bonnd  himself  in  writing  to  continae  it.  If  sach  document  exist, 
it  can  b^  separately  adjudicated"     (Appendix^  p.  11.) 

His  final  decree  in  the  case  of  the  particular  village  sued  for  by  tbe  plaintiff, 
set  out  in  the  Record,  was  in  these  words,  '^  I  dismiss  the  claim  of  the  widow 
of  Shunker  Sahai  to  under-proprietary  title  in  one-third  of  Mouzah  Sessendee 
Khas,  and  decree  full  under-proprietary  title  to  Rajah  Eitshi  Pershad."  (Appen- 
dixj  p.  12.) 

On  appeal  this  decree  was  confirmed  by  Mr.  Currie,  the  Settkiaent  Commis- 
sioner, on  the  22nd  September  1864.  In  his  jadginent  (p.  14)  he  states  that, 
although  in  the  Lower  Court  the  appellant  had  claimed  only  one^third  of  Monzah 
Sessendee  in  under-proprietary  right,  she  had  before  the  Appellate  Court  laid  claiia 
to  tbe  whole  ;  that  he  refused  to  acunit  an  appeal  for  a  larger  portion  than  wad  claixbed 
in  the  Lower  Court ;  that  her  claim^  such  as  it  was,  was  barred  by  the  respondent's 
sunnud  ;  that  any  possession  which  she  may  have  had  in  the  village  was  of  a  pro- 
prietary, not  of  an  under-proprietary  character,  and  that  possession  of  a  proprietary 
character  Could  not  entitle  a  person  to  be  recognized  as  an  under-proprietor.  He 
added  that,  inasmuch  as  tbe  respondent  had  voluntarily  agreed  to  allow  the  appel- 
lant to  retain  possession  of  her  one-third  of  the  profits  for  the  term  of  her  life,  the 
Settlement  Officer,  if  i^e  applied  for  the  benefit  of  this  concession,  and  gave  secnrity 
not  to  disturb  the  respondent  further,  should  take  the  necessary  steps  to  secure  hsr 
the  rights  conceded. 

Their  Lorddiips  have  to  observe  on  this  decision  that  the  Reasoning  on  which  ft 
is  based  applies  only  to  the  particular  village  of  Sessendee  Khas,  and  tiie  other  ax 
in  respect  of  which  the  appellant  claimed  one-third  of  the  profits.  It  has  no  applica^ 
tion  to  the  four  villages  of  which  she  claimed  the  full  proprietary  right,  and  tbe 
Record  fails  to  show  aistinctly  what  proceedings  were  had  in  respect  of  tiie  latter 
after  Mr.  Capper's  judgment  of  the  23rd  May  1864. 

From  Mr.  Currie's  order  the  appellant  brought  a  special  appeal  before  Mr.  Divies, 
the  Finalncial  Commissioner,  which  that  officer  dismissed  on  the  6th  December  1864, 
regretting  that  he  was  legally  debarred  from  interfering  with  orders  of  the  Lower 
Courts.  And  on  the  10th  July  1865  he  rejected  a. subsequent  petition  for  review  of 
judgment^  stating  that  ^^  ho  fully  admitted  the  hardship  of  the  case,  but  was  unable 
to  point  out  any  legal  remedy  at  present"  The  first  of  these  orders  may  have  been 
passed  under  some  doubt  as  to  the  powers  of  tbe  Financial  Comnlisdoner.  Bittno 
such  doubt  can  have  existed  in  July  1865,  when  the  petition  for  review;  wiks  rejected, 
since  Act  XVI  of  1865,  which  received  tbe  assent  of  the  Governor-General  on  tiw 
7th  April  1865,  had  been  passed  intermediately  to  remove  such  doubtsw  On  the 
18th  July  1865  the  appellant  presented  a  long  petitition  to  the  Financial  ComraiV 
sioner,  which  was  the  commencement  of  the  proceedings  out  of  winch  ikis  appefti 
has  directly  arisen  (Appendix,  p.  18).  This  document  is  in  terms  confined  to  tbe 
previous  aJjudication  concerning  the  single  village  of  Sessendee  Khas.  It  complains^ 
first,  that  uo  distinct  issue  whether  the  appellant  was  or  was  not  in  proprietaij 
possession  of  a  third  share  in  Mouzah  Sessendee  had  been  regularly  settled  and 
tried  in  the  suit.  It  contends  that  such  possession  was  estabnshed  by,  amongst 
other  evidence,  a  Kheut  and  settlement  statement  forming  part  of  the  proceedings 
on  the  summary  settlement  of  1858.  It  then  contests  the  conclusions  of  the 
Settlement  Commissioner,  in  his  order  of  the  22nd  September  1864,  to  the  effect 
that  the  appellant's  claim  was  barred  by  the  respondent's  sunnud ;  and  that  anj 
possession  which  she  may  have  had  in  the  village  having  been  of  a  proprietary,  and 
not  of  an  under-proprietary  character,  it  could  not  entitle  her  to  be  recognised  as 
«nder-proprietor.     It  then  cites  Certain  paragraphs  of  a  Circular  letter,  if  a  6  (rf 
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1862,  and  submits  that  the  petitioner's  case  falls  within  the  6th  of  those  paragraphs, 
and  entitles  her  to  haye  it  referred  for  the  orders  of  the  Governor-Greneral  in 
Coancil,  in  order  to  have  the  respondent's  sunnud  re-formed.  The  prayer  of  this 
petition  was  that  the  Court  would  be  pleased  to  decree  to  her  the  continuance  and 
enjoyment  of  the  rights  she  was  entitled  to  under  and  by  virtue  of  the  Kheut  and 
Settlement  Statement  A ;  or  to  refer  the  case  for  the  order  of  the  Governor-General 
in  Council,  in  conformity  with  the  ruling  laid  down  in  paragraph  6  of  Circular 
No.  6  of  1862. 

This  application  would  seem,  from  a  petition  filed  by  the  respondent,  on  the  21st 
March  1866  (Appendix,  p.  20),  to  have  been  heard  by  the  Financial  Commissioner 
on  the  1st  Mardi,  ex  parte.  The  petitioner  complained  of  this,  and  finally  begged 
that  if  his  ohgections  were  not  still  to  be  heard,  his  petition  might  be  forwarded  to 
his  Excellency  the  Governor-General  in  Council,  with  the  report  which  the  Financial 
Commissioner  proposed  to  make  in  the  case.  The  first  step  taken  by  the  Financial 
Commissioner  was  to  write,  on  the  28th  March  1866,  the  letter  to  the  Secretary  of 
the  Chief  Commissioner  of  Oudh,  which  is  at  p.  21  of  the  Record. 

The  important  paragraphs  in  that  letter  are  the  following  : — 

"  2.  The  widow  brought  her  claims  in  the  regular  way  before  the  Courts,  both 
for  the  proprietary  rights  and  then  for  under-proprietary  rights ;  but  it  was  held 
that  her  suit  for  the  first  was  barred  by  the  sunnud  being  in  the  name  of  Rajah  Kashi 
Persfaad  only,  and  for  the  second  because  any  title  she  may  have  had  independently 
of  our  arrangements  must  have  been  to  full  proprietary  rights,  and  that  she  had 
none  to  rights  held  in  subordination  to  the  talooqua. 

^^  3.  But  having  allowed  her  case  to  be  again  argued  by  Counsel,  I  find  that 
although  the  sunnud  was  made  out  in  the  name  of  Rajah  Kashi  Pershad  alone,  it  is 
not  in  agreement  with  the  orders  for  the  settlement  of  1858  a.d. 

"  4.  That  settlement  was  made  by  a  proceeding  of  Captain  L.  Barrow,  Special 
Commissioner  of  Revenue,  a  translation  of  which  is  annexed  for  reference.  It  will 
be  seen  that  after  stating  that  in  1264  f.  (1856  A.D.),  fifteen  villaffes  were  settled 
with  the  talooqdar  (Rajah  Kashi  Pershad),  four*  with  the  widow  of  Shunker  Sahai, 
and  seven  with  both  as  co-partners,  and  that  in  the  co-parcenary  villages  two-thirds 
belonged  to  the  talooqdar,  and  one-third  to  the  widow,  the  Record  goes  on  as 
follows :  ^  It  is  therefore  ordered  that  the  triennial  settlement  of  the  talooqua  be 
made  with  Rajah  Kashi  Pershad,  Talooqdar,  on  a  Jumma  of  Rs.  23,251,  according 
to  the  assessment  of  1264  F.,  and  that  the  widow  of  Shunker  Sahai  be  recorded  as 
co-partner/ 

"  5.  The  widow's  name  was  duly  entered  in  the  Kheut  as  one- third  owner  of 
the  seven  villages  referred  to,  but  this  document  would  be  of  no  effect  per  ae, 
and  apart  from  the  specific  recognition  of  the  widow's  right  in  the  settlement 
proceeding. 

"6.  According  to  the  Govemor-Generars  Order  of  the  10th  October  1859  it 
is  ruled  that  talooqdars  with  whom  the  summary  settlement  was  made,  thereby 
acquired  the  proprietary  title  in  their  talooquas.  This  order  is  generally  held  to  be 
law.  It  would  follow,  merefore,  that  the  widow  is  entitled  to  have  her  name  entered 
in  the  talooqdaree  sunnud  as  owner  of  the  four  villages,  and  in  one-third  of  the  seven 
villages,  her  proprietary  right  to  which  was  affirmed  by  the  settlement  proceeding." 

"  13.  If  the  case  were  within  the  ordinary  jurisdiction  of  the  Courts,  nice 
questions  would  arise  as  to  the  right  of  the  widow  of  Shunker  Sahai  to  more  tiian  a 
life-interest  in  her  husband's  estate,  and  as  to  the  title  of  the  husband  of  her  brother- 
in-law's  vridow  to  succeed  to  it.  But  there  is  no  occasion  to  discuss  these.  The 
talooqdar's  title  is  good  under  his  sunnud,  but  it  appears  to  me  that  the  widow's  is 
equally  good  to  her  share  as  defined  under  the  proceeding  of  summaiy  settlement, 

"  14.  It  should  be  mentioned  that  Rajah  Kashi  Pershad  is  one  of  those  talooqdars 
whose  proprietary  rights  were  specially  reserved  in  the  Proclamation  of  the  Governor- 

*  For  these  four  villageg  the  widow  has  obtained  a  sab-settlement  after  a  good  deal  of  litigation. 
Their  names  are  1,  Uttergaon  ;  2,  Debarreha  ;  3,  Barsowan  ;  4,  Eurrowlee. 
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General,  under  which  the  soil  of  Oadh  was  confiscated.  The  Bajah  maintains  that 
he  thns  became  proprietor  of  the  whole  talooqua,  how  many  soever  shareholders 
there  may  have  oeen  previously.  Without  discussing  this  point  on  its  merits,  I 
may  observe  that  it  is  not  available  to  the  Rajah  in  the  particular  case,  as  the  terms 
of  the  Government  Order  of  the  10th  October  1859  are  distinct,  that  those  with 
whom  the  summary  settlement  was  made  became  ipso  facto  proprietors  without 
reference  to  any  antecedent  rights. 

^^  15.  As  much  stress  is  laid  on  the  rigid  maintenance  of  the  literal  terms  of  the 
settlement -of  1858,  and  as  the  widow  has  gone  to  much  expense  to  have  the  case 
argued  on  that  ground,  I  hold  that  it  is  not  open  to  mo  to  do  otherwise  than  state 
the  case  as  above  for  the  consideration  of  the  Chief  Commissioner." 

There  is  considerable  confusion  in  the  Record  as  to  what  was  done,  or  intended 
to  be  done,  on  this  report.  This  is  a  question  which  will  be  hereafter  considered. 
One  thing  is  certain,  that  nothing  final  was  done  until  the  7th  November  1868, 
when  Colonel  Barrow,  who  had  then  become  Financial  Commissioner,  made  an 
order,  of  which  the  substance  is  contained  in  the  following  paragraph  : — '^  On  these 
grounds,  therefore,  a  life  interest  in  the  four  villages  named  in  the  margin  is  decreed 
to  the  widow  of  Sunker  Sahai,  who  will  pay  the  Government  demand,  plu^  10  per 
cent,  only,  to  the  talookdar:  and  she  will  oe  also  entitled  to  a  one-third  share  of  the 
profits  in  the  seven  villages  named  in  margin  when  the  annual  accounts  are  made 
up.''  Against  this  order  the  appellant,  under  leave  of  the  Court  in  Oudh,  has 
appealed  to  Her  Majesty  in  Council,  and  the  respondent,  with  the  like  leave,  has 
preferred  a  cross  appeal. 

The  appellant  in  her  case  describes  the  order  as  a  proceeding  puTpordng  to  be  a 
judgment  of  the  then  Financial  Commissioner ;  and  her  learned  Counsel  on  the 
opening  of  the  appeal  treated  the  order  as  one  made  ultra  vires.  Their  argument  on 
this  point  seemed  to  assume  that  the  memorandum  of  Major  MacAndrew,  at  p.  22 
of  the  Record,  was  in  the  nature  of  an  order  made  by  competent  authority,  whidi 
sent  the  case  back  to  the  Judicial  Commissioner  for  adjudication  upon  one  point 
only,  viz.,  whether,  by  the  summary  settlement,  the  widow  was  declared  entitled  to 
the  third  of  the  whole  estate,  or  only  to  the  four  villages  and  one-third  of  the  seven. 
It  seemed  also  to  assume  that,  by  the  report  of  Mr.  Davies  of  the  28th  March  1866, 
whatever  power  the  Financial  Commissioner  might  have  had  to  determine  generally 
the  rights  of  the  parties  on  the  merits  was  spent;  and,  further,  that  the  Chi^ 
Commissioner  either  had  determined  to  refer  the  case  to  the  Governor-General  in 
Council,  in  order  to  have  the  respondent's  sunnud  altered  according  to  the  result 
of  Major  Barrow's  answer  to  the  specific  question  referred  to  him,  or  at  least  had 
reserved  to  himself  the  power  of  so  determining  when  he  should  receive  the  answer. 
If  this  were  the  true  view  of  the  case,  it  would,  in  their  Lordships'  opinion,  be  a 
very  grave  question  whether  any  appeal  against  the  order  would  lie  to  Her  Majesty 
in  Council.  It  was  indeed  suggested  that  the  order,  though  made  without  jurisdic- 
tion, purported  to  be  a  judicial  order,  and  consequently  that  the  appeal  would  lie. 
But  even  if  that  were  so«  the  utmost  their  Lordsmps  could  do  would  be  to 
discharge  Colonel  Barrow's  order  as  made  without  jurisdiction.  They  would 
certainly  decline  to  adjudicate  upon  the  propriety  of  the  re-formation  oi  the  re- 
spondent's sunnud  by  the  Governor-General  in  Council,  an  act  to  be  done,  not  by 
any  Court  of  Justice,  but  by  the  Supreme  Executive  Authority  in  India. 

Their  Lordships,  however,  having  come  to  the  conclusion  that  this  view  of  the 
case  is  erroneous,  do  not  think  it  necessary  to  consider  more  particularly  what 
could  or  ought  to  have  been  done,  had  it  been  correct.  They  conceive  that  the 
argument  ascribed  a  force  and  an  efiect  to  the  Memorandum  of  Major  MacAndrew 
which  do  not  belong  to  it;  That  gentleman  had  no  power  or  authority  to  direct  a 
judicial  enquiry  into  any  matter.  He  was  but  the  Secretary  of  the  Chief  Com- 
missioner, also  an  executive  officer.  The  Memorandum  in  question  does  nbt  even 
purport  to  be  an  extract  from   a  despatch  written  by  the   authority  of  the  Chie^ 
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T)ommis8ioner.  It  is  mor^  like  the  mere  memorandum  of  a  secretary  or  precis 
writer  submitting,  for  the  information  of  his  superior,  bus  own  view  oi  the  docu- 
ments  on  which  the  latter  was  to  pass  an  order.  Again  this  paper  is  dated  the 
10th  April  1866  ;  and  it  appears  from  the  Record  that^  on  that  date,  the  respon- 
dent was  petitioning  the  Chief  Commissioner  (Appendix,  p.  22)  ;  that  the 
appellant's  Counsel  was  addressing  the  same  officer  on  the  6th  October  1866 
(Appendix,  p.  24)  ;  that  in  October  1867  the  appellant  was  memorialising  the 
Governor-General  in  Council  and  treating  the  question  as  still  open ;  that  the 
Chief  Commissioner  had  returned  the  files  to  the  officiating  Financial  Commissioner, 
suggesting  that  this  case  should  be  disposed  of  by  mutual  agreement  or  by  the 
talookdar  s  association  ;  that  some  such  arbitration  was  ^  attempted,  but  that  in 
December  1867  the  appellant,  dissatisfied  with  that  course  of  proceeding,  prayed 
that  the  trial  of  her  case  should  be  sent  back  to  the  Financial  Commissioner  ;  and 
that,  finally,  both  parties  appeared  by  Counsel  before  Colonel  Barrow,  as  Financial 
Commissioner,  on  the  7th  mvember  1868,  and  argued  their  respective  cases  before 
him.  The  conclusion^  therefore,  to  which  their  Lordships  have  come  upon  these 
eonfused,  and  perhaps  somewhat  irregular  proceedings,  is  that  the  Coief  Com- 
missioner never  took  action  upon  Mr,  Davies  report,  in  order  to  have  the  respon- 
dent's sunnud  re-formed,  or  determined  to  take  such  action  ;  bat  that  in  November 
1868  the  case  raised  by  the  appellant's  petition  of  the  18th  July  1865,  was  still 
open  for  adjudication  oy  the  Financial  Commissioner ;  and  that  the  order  under 
appeal  must  be  taken  to  be  the  final  judicial  order  on  that  petition.  The  learned 
Counsel  for  the  appellant,  at  the  close  of  the  argument,  seemed  to  intimate  their 
desire  to  have  the  case  thus  dealt  with.  The  learned  Counsel  for  the  respondent, 
however,  did  not  abandon  their  contention  that  the  suit  had  been  finally  disposed  of 
when  Mr.  Davies  rejected  the  first  petition  for  review  ;  and  that  the  petition  of  the 
18th  July  1865,  and  all  &e  subsequent  proceedings,  were  irregular.  Looking,  how- 
ever, to  the  proceedings  of  the  Courts  below,  to  the  conduct  of  the  respondent 
therein,  and,  indeed,  to  his  printed  case  filed  on  this  appeal,  their  Lordships  are 
not  disposed  to  adopt  this  view,  but  consider  that  it  is  open  to  them  to  review,  as 
they  will  now  proceed  to  do.  Colonel  Barrow's  order  on  its  merits. 

The  first  question  is,  whether  the  appellant  has  made  out  ft  title  to  any 
talookdary  rights.  It  is  admitted  on  all  nands  that  the  respondent's  sunnud, 
whilst  it  stands,  is  an  effectual  bar  to  her  claim  of  such  rights.  And,  since  she  has 
no  interest  in  many  of  the  villages  comprised  in  the  talooK,  it  would  apparently  be 
necessary,  in  order  to  make  her  a  talooKdar,  not  only  to  re-form  the  respondent's 
sunnud,  but  also  to  break  up  the  existing  settlement,  and  to  resettle  the  estate  in 
three  diflFerent  portions.  Whether,  since  the  passing  of  *'  the  Oudh  Estates  Act,'* 
the  first  of  these  objects  could  be  eflFected  even  by  the  Governor-General  in  Council 
without  a  special  act  of  le^lature,  seems  to  their  Lordships  to  be  very  questionable* 
The  second  will  be  found  to  be  inconsistent  vnth  the  title  to  talookdary  rights 
which  she  sets  up.  For  it  is  admitted  by  Mr.  Davies,  the  officer  most  fiivourable 
to  her,  that  the  sole  foundation  on  which  her  title  rests  is  to  be  found  in  the  sumt- 
mary  settlement  of  1858,  and  the  effect  given  thereto  by  the  Governor-General's 
order  of  the  10th  October  1859.  In  paragraph  8  of  his  letter  he  says  distinctly  : 
**  It  is  nothing  to  the  purpose  to  enquire  whether  the  widow  had  any  rights  inde«- 
pendent  of  the  summary  settlement,  or  whether  under  it  she  got  more  or  less  than 
she  was  entitled  to,  as  its  effect  has  been  made  absolute  and  irrevocable."  It  is, 
however,  clear  that,  if  the  summary  settlement  did  anything,  it  treq^ted  all  the 
twenty-six  villages  as  forming  one  talook^  to  be  settled  for  with  somebody  as 
talookdar,  at  one  aggregate  jumma. 

Again,  their  Lordships  are  not  disposed  to  assent  to  the  proposition  contained 
in  the  14th  paragraph  of  Mr.  Davies'  letter,  to  the  effect  that  a  title  derived  from 
the  summarv  settlenxent  and  the  Governor- General's  order,  must  be  taken  to  over- 
ride the  rights  acquired  by  the  respondent  under  the  procla^latio^•     Before  the 
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dtimmaty  settlement  the  respondent  had  been  declared  sole  hereditary  proprietor  of 
the  hinds  which  he  held  when  Oudh  came  nnder  British  rule  (he  seems  to  h&ve 
been  then  talookdar)^  subject  only  to  such  moderate  assessment  as  might  be  imposed 
on  them ;  and  the  proprietary  right  of  all  other  persons  in  the  soil  stood  confiscated 
to  the  British  Government,  wfaicn  reserved  to  itself  the  right  of  disposing  of  it 
He  had,  therefore,  at  the  date  of  the  settlement,  the  declared  right  to  engage  for 
the  revenue.  His  doing  so  could  not  supersede  or  detract  from  the  rights  whicb 
he  had  already  acquired,  or  become  the  foundation  of  his  title.  On  the  other  band. 
the  general  body  of  tdookdars  re-acquired  no  interest  in  their  forfeited  lands  until 
they  had  been  admitted  to  make  the  settlement.  Accordingly,  ^^  the  Oudh  Estates 
Act,''  thou^  it  enacts  that  the  estates  of  both  classes  of  talookdars  sfaaQ  be  of  Ae 
same  nature,  and  be  held  subject  to  the  same  conditions,  recognises  the  distinction 
between  them  in  the  matter  of  title ;  and  directs  that  the  respondent  and  die  four 
other  loyal  talookdars  in  the  same  category  with  him,  maJl  have  their  namun 
entered  in  a  separate  schedule. 

Lastly,  their  Lordships  are  of  opinion  that  there  is  no  ground  for  holding  that 
the  summai^y  settlement,  and  the  subsequent  order  of  1859,  have  conferred  talook- 
daty  rights  on  the  appellant  The  order  declared  *  that  erery  talookdar  with  whom 
a  summary  settlement  had  been  made  since  the  re-occupation  of  the  province,  had 
ther^y  acquired  certain  rights.  To  bring  any  person  within  the  operation  of  this 
dauifte,  he  must  be  shown  to  be  one  with  whom  a  summary  settlement  was  made 
betvi'^een  ^e  l,st  April  185B,  and  tbd^  lOih  October  1859,  as  talookdar.  It  docs 
not  appear  to  their  Lordships  that  this  can  be  predicated  of  the  appellant.  She 
nevef  entered  into  any  engagement  for  the  revenue.  From  the  settlement  pro- 
ceedings, the  Statement  A,  and  the  Boobacarry  (Appendisr,  pp.  45  and  46),  it 
appears  that  the  Bajah  was  the  only  person  who  applied  for  the  settlement;  that  hs 
sought  to  settle  for  all  the  twentynKr;:  villages  as  one  estate  or  talook  ;  that  he  was 
de^FCribed  on  the  face  of  the  proceedings  as  ^^  the  talookdar/'  the  appellant  being 
spoken  of  only  as  the  widow  of  Shunker  Sahai ;  and  that  tne  triennial  settlement 
was  then  directed  to  be  made,  and  waa  made  with  him,  the  Kaboolvut  being  taken 
from  him  alone.  Undoubtedly  the  application  of  the  Bajah  stated  the  interest  of 
the  applicant  both  in  the  four  and  in  the  seven  villages,  and  admitted  that,  in 
1896,  and  immediately  after  the  annexation  of  Oudh,  there  had  been  three  distinct 
settlements  of  the  villages,  for  which  be  was  then  seeking  to  settle  as  one  entire 
estate  or  talook.  But  this  latter  fact,  though  consistent  \dth  the  fiscal  policy  whidi 
prevailed  between  the  annexation  and  the  mutiny,  is  alike  inconsistent  with  the 
policy  inaugurated  by  Lord  Canning^s  Proclamation,  with  the  status  of  talookdar 
ther^y  assured  to  the  respondent,  and  with  the  final  order  of  the  Settlement  Officer. 
The  construction  which  iheir  Lordships  would  put  on  the  words  "  and  that  the 
name  of  Shunker  Sahai's  widow  be  recorded  as  shareholder ''  is  not  that  the  Settle- 
ment Officer  gare  or  intended  to  ghe  to  the  appellant  the  right  of  makin^r  a 
snmmarr  settlement  as  talookdar,  but  simply  desired  to  place  on  record,,  forner 
benefit,  ner  admitted  proprietary  and  beneficial  interest  in  some,  and  some  only^  of 
the  villages  which  made  up  the  settled  talook. 

If  this  be  So,  the  next  question  is  to  what^  if  any,  relief  is  the  appellant  entitled, 
though  she  has  failed  to  establish  a  title  to  talookdary^  or  even  to  maJgoozaree 
rights.  It  will  be  convenient  to  consider  this  first  with  respect  to  her  interest  in 
the  seven  villages,  and  afterwards  with  respect  to  the  rour  vUlages^  since  her 
intereste  in  the  two  classes  of  villages  may  admit  of  different  considerations. 

As  to  both,  however,  it  is  to  be  observed  that  the  necessary  consequence  of 
holding  that  the  twenty-six  villages  have  been  conclusively  thrown  into  one  talook^ 
of  which  the  respondent  is  sole  talookdar,  is  that  the  interest  of  the  appellant  in 
the  villages  in  which  she  is  interested,  whatever  it  may  have  been  originally,  has 
become  in  some  sense  subordinate,  or  sub-proprietary.     The  Oudh  Blue  Book,  and 

*  See  the  second  paragrapb  of  the  order  which  is  quoted  in  the  next  case,  p.  lipoit. 
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in  particular  the  memorandam  of  Mr.  Charles  Carrie  at  p.  216^  dhow  how^  under 
the  native  Goyernment,  the  great  talooks  grew  up,  and  how,  soikietinles  by  a 
process  of  disintegration,  sometimes  by  one  of  acquisition,  thejr  came  to  include 
isemindaries  in  wmch  all  proprietary  right,  short  of  a  nominal  superiority,  wad 
tresied  in  persons  other  than  the  talookdar^  In  such  cases  the  tstiookdar  alon^ 
held,  as  it  were,  de  eapks  from  the  State,  and  alone  engaged  for  the^  payment  of 
the  public  reyenue  i  but  he  held  his  lands  subject  to  the  rights  of  the  proprietors 
intermediate  between  him  and  the  cultivators  of  the  soil.  It  deemiS  to  have  been 
the  general  policy  of  the  Ondh  settlement^  begun  by  Lord  Canning,  and  continued 
brhis  successors,  to  perpetuate  this  system,  however  mWh  the  authorities  may  from 
time  to  time  have  somewhat  oscillated  between  the  policy  of  creating  a  landed 
aristocracy,  and  that  of  protecting  against  such  an  aristocracy  the  rights,  real  or 
supposed,  of  others  in  the  soil,  llieir  Lordships  can  see  no  reason  why  the 
appellant,  because  she  may  have  originally  claimed  the  superior,  should  not  be 
allowed  to  assert  in  this  suit  any  Subordinate  right  to  which  she  may  be  entitled. 
And  this,  which  was  originally  the  riew  of  Mr.  Capper,  seems  to  have  been  finally 
raled  by  Colonel  Barrow.  And  it  may  be  observed  that  in  some  of  the  earlier 
proceedings  she  has  put  her  case  in  the  alternative. 

Again,  Mr.  Capper  seems  to  have  admitted,  as  to  the  seven  villages,  that  though 
ibe  appellant  had  not  been  in  independent  possession  of  one^tbh*d  or  the  collections 
of  these  villages ;  though  the  collections  were  made  in  common,  and,  therefoire, 
presumably  by  the  respondent,  the  talookdar ;  yet  that  th^  latter  might  have  So 
bound  himself  by  writing  as  to  have  incurred  th6  obligation  of  accounting  to  lier 
for  one-tfaird  of  the  profits.  He  ultimately  dismissed  ner  suit,  because  her  agent 
had  failed  to  produce  a  deed  in  writing  so  binding  the  talookdar.  Colonel  Barrow, 
however^  appears  to  have  held  that  me  admission  of  the  Bajah  at  the  time  of  the 
amnnuiry  settlement,  and  on  other  occasions  (the  farmer  being  m  the  nature  of  an 
admission  on  record),  were  equivalent  to  such  a  deed;  and  that  accordingly  the 
relation  of  trustee  and  cestui  que  trust  hating,  so  to  speak,  been  established  l^tweeii 
them,  she  was  entitled  to  a  one-third  share  of  the  profits  of  these  villages  when  the 
annual  accounts  were  made  up.  In  this  part  of  the  Financial  Commissioner's  Order 
their  Lordships  entirely  concur. 

Cokmel  Barrow's  order  also  recognises  the  proprietary  interest,  treating'  it  as  a 
subordinate  interest^  of  the  appellant  in  the  four  villages.     But  the  dppellant  insists 
that  he  has  improperly  subjected  her  to  pay  a  percentage  of  10  per  cent  to  the 
talookdar  over  and  above  the  Government  demand.     It  is  somewhat  difiicult  for 
their  Lordships,  in  the  absence  from  the  record  of  the  proceedings  relating  specifically 
to  these  villages,  to  deal  with  this  portion  of  the  appellant's  case.    In  a  marginal  note 
to  his  letter  of  the  28th  March  1866  Mr.  Davies  states  that  the  widow  had  obtained 
a  sub-settlement  for  these  four  villages.     If  that  were  a  final  settlement  their 
Lordships,  on  the  materials  before  them,  would  not  see  their  way  to  disturbing  it. 
Colonel  Barrow,  however,  appears  to  have  thought  that  the  amount  payable  by  the 
appellant  to  the  respondeat  in  respect  of  these  Villages  was  a  noint  open  to  him  for 
decision;  and  his  finding  thereod  is  now  to  be  reviewed.     If  uiere  were  no  positive 
law  on  the  subject  their  Lordships  would  see  no  ground  for  subjecting  the  appellant^ 
who,  as  zemindar,  must  be  in  the  collection  of  the  rents,  to  the  payment  of  more 
than  her  proportion  of  the  Government  revenue.     But  the  propriety  of  the  imposi- 
tion of  this  10  per  cent,  seems  to  depend  upon  the  effect  of  the  provisions  of  the 
Oadh  Settlement  Act,  No.  XXYI  of  1866.     That  Act  was  passed  to  give  the  force 
of  law  to  certain  rules  regarding  sub-settlements  and  other  subordinate  rights  of 
property  in  Gudh,     They  seem  to  apply  to  all  persons  possessed  of  subordinate 
rights  of  property  in  talooks  in  Oudh  ;   and  the  3rd  clause  of  the  7th  of  these 
rines  says,  ^^  In  no  case  can  the  amount  payable  during  the  currency  of  the  settle- 
ment by  the  under  proprietor  to  the  talookdar  be  less  than  the  amount  of  the 
revised  Government  demand,  with  the  addition  of  10  per  cent.'^    Colonel  Barrow 
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appears,  therefore;  to  Lave  made  the  amount  payable  by  the  appellant,  the  leari 
wnich,  in  his  view  of  it,  the  law  permitted. 

Their  Lordships  conceive  that  they  too  are  bound  by  this  enactment  If  the 
view  which  they  have  taken  of  the  respondent's  rights  as  talookdar  is  correct,  it  is 
impossible  to  treat  the  interest  of  the  appellant  in  these  villages  as  other  thsin  that 
of  a  subordinate  zemindar.  If  she  has  lost  the  right  of  settling  directly  widi 
Gt>vemment  for  the  revenue,  she  must,  if  she  retains  any  interest  m  the  villa^ 
be  treated  as  one  entitled  to,  and  liable  to  make  a  sub-settlement  for  them.  And. 
if  this  be  so,  she  seems  to  fall  within  the  provisions  of  the  statute. 

The  only  remaining  question  relates  to  the  extent  and  nature  of  the  appellanli's 
interest  in  the  property  which  has  been  found  to  belong  to  her.  Colonel  Barrew 
has  decreed  to  her  only  a  life  interest.  He  seems  to  have  had  a  notion  that  if  ber 
interest  were  more  than  this  she  would  have  an  absolute  power  of  disposing  of  the 
villages  and  of  breaking  up  the  talook.  This  could  only  hav^  happened  had  she 
been  found  entitled  to  full  talookdary  rights ;  and  even  in  that  ease  it  may  be 
doubted  whether  the  effect  of  the  Governor-^jrenerars  letter  of  1859  and  the  sabse- 

auent  legislation  is  to  relieve  a  Hindoo  widow,  though  a  talookdar,  from  ttie 
isabilities  imposed  upon  her  by  the  general  law.  Such  a  constmdion  seems 
opposed  to  the  23rd  section  of  the  ^^  Ou(m  Estates  Act,"  at  least  as  regards  a  widow 
who  takes  a  talook  by  inheritance.  The  appelUnt,  however,  is  now  to  be  treated 
not  as  a  talookdar,  but  as  the  proprietor  of  certain  vilUges  and  rights  within  a 
talook.  These  she  acquired  by  inneritance  from  her  husoand,  and  her  estate  ia 
not  a  life  interest,  but  ifxe  estate  of  inheritance  of  a  Hindoo  widow  with  all  its  ri^ta 
and  all  its  disabilities.  Their  Lordships,  therefore,  will  humbly  recommend  Her 
Majesty  to  vary  the  order  under  appeal  by  declaring  that  the  appellant,  as  the 
widow  and  heiress  of  ^bunker  Sahai,  is  entitled  to  a  Hindoo  widow's  estate  of 
inheritance  in  the  four  Mouzahs,  Daberia,  Bursooa,  Kurouleve,  and  Ooturgaon,  imd 
in  a  one-third  share  of  the  profits  in  the  seven  Mouzahs,  Sessei^dikhas,  ^tlsamow, 
Laloomur,  Shahpur,  Kharehra,  ]lii[^i*r&n^pur,  and  Jubrelah,  such  shar^  to  be 
ascertained  and  paid  when  the  annual  accoupts  are  made  up;  and  that  she  is  further 
entitled  to  haye  a  subrsettlement  of  the  said  four  villages  on  the  terms  of  paying  the 
Government  demand  plus  10  per  cent. 

In  this  case  in  which  there  are  appeal  and  cross  appeal,  neither  of  which  has 
been  wholly  sjopcessfi^l^  their  Lordships  thijqJc  that  each  party  should  bear  his  or  her 
owA  qosts. 


The  29th  July  1873. 

Present: 

Sk  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  B.  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence  Peel. 

Oud^  Estates  Act  (I  of  1S69)— Order  of  Government  of  India  of  lOth  October  1859 
— TalpoqiM  Chillaree — Tenjn^porary  Revenue  Settlement — Mindoo  Law  of  Inr 
'  herUanee — Female  Heiress  {Grandmother). 

On  Appeal  Jrom  tlie  Court  of  the  Financial  Commissioner  of  Oudh, 

Ranee  of  .Chillaree 

versus 

The  Govenmient  of  India. 

The  lelter  of  the  Govemment  of  India  of  the  10th  October  1859,  which  is  set  out  in  thelret 
schedule  to  tha  Oudh  Estates  Act  I  of  1869,  was  held  not  to  apply  to  a  Revenue  Settlement  of  Talooqoi 
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CfaOlaree  for  which  the  infant  Rajah  Digbehoy  Sing  was  permitted  to  engage,  and  which  was  Tesamed 
by  GoTemment  after  his  death  and  before  that  letter  was  written  ;  nor  was  it  intended  to  create  in  the 
i|i£aiit  Rajah's  grandmother  a  proprietary  right  in  the  talook  by  virtue  of  a  temporary  Revenue  Settie- 
ment  for  three  years  to  which  she  had  not  been  allowed  to  succeed. 

The  above  Act  cannot  apply  to  a  case  in  which  the  suit  was  commenced  in  1867  and  finally 
decided  by  the  Ck)nrts  in  Oudh  in  1868 ;  nor  where  the  plaintiffs  name  is  not  mentioned  in  the  first  ik 
the  lists  mentioned  in  a.  8. 

Mr.  Leith^  Q.  C,  and  Mr.  J.  IT,  W.  Arathocn  for  Appellant 
Mr,  Foray  thy  Q.C*,  and  Mr.  F.  Jfforman  for  Bespondent. 

This  is  an  appeal  from  a  decision  of  Colonel  Barrow,  the  Financial  Com- 
missioner of  Ondh,  dated  the  21st  October  1868^  reversing  on  special  appeal  a 
judgment  of  the  Commissioner  of  Seetapore. 

The  suit  was  bronght  by  the  present  appellant  against  the  Government  of 
India,  the  present  respondents  and  others  in  tne  Court  of  the  Assistant  Settlement 
Officer  of  Zillah  Seetapore  in  the  coarse  of  a  regular  revenue  settlement  for  the 
province  of  Oudh.  The  object  of  the  suit  was  to  establish  the  alleged  right  of  the 
plaintiff  to  the  proprietorship  of  Talooqua  Ohillareo.  The  ;t]ilaitit  was  filed  on  the 
26th  January  1867. 

The  plaintiff  was  the  mother  of  Rajah  Bulbbtidur  Sing,  who  was  killed  at 
Nawabgunj  in  the  year  1858,  whilst  fightif)^  in  open  rebellioti  against  the  British 
Government.  He  left  a  widow  enceinte^  who  shortly  afterwards  gave  birth  to  a  son, 
Rajah  Digbehoy  Sing. '  It  was  found  bv  the  Assistant  Settlement  Officer,  the  Court 
of  First  Instance,  that  a  summary  settlement  for  the  talooqua,  comprising  ninety- 
two  villages,  was  made  with  the  infant  Bajah  Digbehov  Sing  by  Mr.  Forbes ;  that 
it  was  confirmed  by  the  Financial  Commissioner,  and  that  it  remained  in  force  untQ 
the  child's  death  on  the  25th  March  1859  (Eecord,  p.  36).  The  mother  died  a  few 
thtys  later,  leaving  the  plaintiff,  the  grandmothef",  ihe  heiress  of  the  child,  according 
to  the  Hindoo  law.  It  was  also  found  by  the  Assistant  Settlement  Officer,  that, 
**in  July  1859,  Captain  Thomson,  the  Deputy  Commissioner,  wrote  to  the  Com- 
inissioner  giving  a  statement  of  the  case,  and  recommending,  apparently  on  grounds 
of  policv,  Siat  the  talooqua  should  be  resumed  ;  that  the  case  was  forwarded  to  ihfi 
Chief  Cfommissioiler  for  orders,  who,  after  consultifig  the  Judicial  Commissioner  as 
to  the  nature  of  the  present  claimant's  rights,  finally  rejected  her  claim  and  reported 
the  resumption  of  the  estate  to  the  Government  of  India.'* 

The  estate  was,  in  fact,  resumed,  and  in  September  1859  an  allowance  of 
Rs.  5,000  a-year  out  of  the  estate,  commencing  from  the  death  of  the  child,  was, 
with  the  sanction  of  Government,  reserved  to  the  plaintiff  for  life. — (Letters  Nos.  27 
and  28  Record,  p.  16). 

The  Assistant  Settlement  Officer  gave  judgment  in  favour  of  the  plaintiff  and 
decreed  to  her  the  absolute  hereditary  and  transferable  right  in  all  the  villages 
included  iii  the  Settlement  with  Rajah  Digbehoy  Sing.  On  regular  appeal  to  the 
Commissioner,  the  decree  was  modified  by  ordering  that  the  plaintiff  was  to  have 
only  a  life  interest  in  the  property,  and  that  execution  should  issue  in  a  month.  The 
effect  of  those  decrees,  if  upheld,  would  be  to  subject  the  present  holders,  to  whom 
the  greater  portion  of  the  estate  has  been  granted  for  loyal  services,  to  be  turned 
out  of  possession  at  any  rate  during  the  life  of  the  plaintiff.  The  Financial  Com- 
missioner, upon  special  appeal,  reversed  the  decision  of  the  lower  Courts  and 
dismissed  the  plaintiff's  suit. 

It  was  contended  at  the  bar  by  the  learned  Counsel  for  the  respondents,  that 
the  revenue  settlement  with  Rajah  Digbehov  Sing  was  never  completed,  and,  indeed, 
it  was  so  held  by  the  Financial  Commissioner  in  the  third  reason  given  in  the 
conclusion  of  his  judgments  But  their  Lordships  are  of  opinion  that  the  first  two 
lower  Courts  having  substantially  found  that  a  revenue  settlemeilt  was  made  with 
the  infant,  it  was  not  open  to  the  Financial  Commissioner  on  special  appeal  to 
overrule  those  findings*    Indeed,  the  grounds  of  special  appeal  to  the  Financial 


Co^mismver  did  not  ibibq  tbe  qqjestion  whether  a^  smnmary  n)f€i»ie  settlwacol; 
ia  fiu3t  omde  with  iho  infant  Digbefaoy  8ing,  bat  merely  toe  qaefltions  whetiber  the 
sftmmarj  settlement  was  ratified  by  the  letter  of  Government  of  the  10th  October 
1059^  and  whether  the  estate  sued  for  was  legally  vested  in  the  infant.  (See  4th 
mad  5ih  grouncU  of  special  appeal,  Beoord,  page  70.) 

It  appears  to  their  Lordships  that  it  mnst  be  assumed^  in  aeeordanee  witin  the 
findings  of  the  first  two  Courts,  that  a  Bevenne  Settlement  was  in  fact  entered  into 
with  the  infant  R^ah,  but  that  the  talooqna  was  resumed  by  Government  after  faia 
death,  and  long  i)efbre  the  letter  of  the  Khh  October  1859. 

It  is  dear  that,  b^  the  proclamation  of  the  Govemor'-GeDeral  of  the  15th 
M^^rch  lS58y  the  authority  of  which  cannot  now  be  dispntedy  the  proprietary  ri^il 
in  the  talook  in  question  was,  together  with  nearly  the  whole  of  the  pnc^rietuy 
rights  in  the  ^1  of  the  Provmoe  of  Oudh,  confiscated  to  the  British  Gkivemgaent ; 
and  that  that  right  was  liable  to  be  disposed  of  in  such  manner  as  the  GoveroflaeBl 
might  thiuk  fit.  It  is  equally  clear  that  the  temporary  Revenue  Settlement  enienred 
into  with  the  infant  Bajah  did  not  of  itself  vest  in  him  the  absolute  raoprietury  mod 
inheritable  right  in  the  talooqua.  The  duration  of  the  Bevenne  Settlement  waa 
limited  to  three  years,  which  period  had  expired  long  before  the  plaintiff's  enit  wiB 
commenced.  The  sole  question  i4,  whether  the  letter  of  £ke  Gov^nor-Geooral  of 
India  in  Council  of  the  lOtb  October  1859,  coupled  with  that  Bevenuo  SettleeifiD^ 
vested  an  absolute  proprietary  and  inheritable  ri^ht  to  the  talooqna  in  the  yowig 
Bigaby  who  died  pn  the  25th  March  1859,  more  ^an  ^i^  mootbs  before  tbit  letter 
was  written  ;  or  if  not,  whether  it  yested  in  his  heirs  at  law  as  gy^nteofl^  m  inherit 
able  proprietary  right  which  the  deceased  Bajah  himself  never  poasesaed' 

The  letter;  which  was  from  the  Secretaiy  to  the  Government  of  India^  Fordgn 
Department,  to  the  Chief  Commissions  pf  Oudh,  is  set  ont  in  the  first  Sdiednle  to 
the  Oudh  £(3tate3  Act,  JN^o.  1  of  1869.  The  eeoond  paragraph  of  the  letter  ie  «a 
follows ; — 

^'2»  Hi^  Kxcellenoy  in  Council,  agreeing  with  you  t^  to  the  expediency  <^ 
removiug  all  doubts  as  to  the  intention  of  the  Government  to  maintain  the  tftlny<trs 
in  poAsesaion  of  the  talnqas  for  which  theff  have  been  permitted  to  engage,  is  plessed 
to  declare  that  every  taluqdar  with  whom  a  summary  settlement  hoe  been  made 
since  the  re-occupation  of  the  .province,  has  thereby  acquired  a  permanent,  hereditary, 
and  transferable  proprietary  right,  viz.,  in  the  taluqa  for  which  he  hoe  engagedi, 
including  the  perpetual  privilege  of  engaging  with  the  Government  for  the  revenue 
of  the  teduqa*" 

The  letter  and  the  recital  contained  in  it  show  that  the  object  of  the  Govern- 
ment was  to  maintain  in  possession  those  talookdars  who  then  were  in  poasessioii 
under  summary  settlement^  entered  into  with  them  after  the  re-occupation  of  the 
province.  The  taiookdars  who  were  declared  to  have  acquired  the  right  conferred 
oy  tibe  letteri  were  those  who  had  been  permitted  to  engage.  Nothing  was  said  «i 
to  the  heirs  of  talookdars  who  had  been  permitted  to  engage,  and  who  had  died 
between  the  time  of  the  engagenient  and  the  date  of  the  letter.  It  is  not  neceswy 
to  decide  whether  such  heirs,  if  in  pos9es$ion  at  the  date  of  the  letter,  would  have 
been  within  the  spirit  or  meaning  of  it.  It  is  dear  that  the  letter,  which  was  a 
.mere  act  of  grace,  was  not  intended  to  operate  as  an  original  grant  to  such  heir% 
for,  if  such  were  the  case,  the  heir,  if  a  widow,  mother,  or  grandmother,  would  have 
taken  an  estate  descendible  to  her  own  heirs  instead  of  the  estate  of  a  Hindoo  femaie 
heiress  descendible  to  the  heirs  of  the  person  to  whom  she  succeeded  ;  and  thus  the 
estate  would  have  been  taken  ont  of  the  family  of  the  talookdar  who  bad  been 
permitted  to  engage.  The  letter  could  not  operate  as  a  grant  of  an  hereditaiy 
estate  to  a  deceased  talookdar  and  his  heirs,  llie  only  way  in  wbidbi  it  could  operate 
for  the  benefit  of  the  heirs  of  a  deceased  talpokdar,  who  had  been  pcraiiitted  tp 
engage  in  la  summary  settlement^  would  be^  by  its  bein^  treated  as  a  retroepective 
declaration  of  the  effect  of  the  revenue  settlem^pt  for  which  he  had  been  pennitted 
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to  enga^.  Sadi  a  constractiou  cannot  be  put  npon  the  letter  with  reference  to  a 
talookdar  who  had  died  long  before  the  date  of  the  letter  ;  upon  whose  death  the 
estate  had  been  resumed  by  Goyernment,  and  whose  heirs  had  not  been  permitted 
bj  Government  to  succeed  to  the  talook  even  during  the  continuance  of  the 
temporary  Bevenue  Settlement. 

TSxeiT  Lordships  are  of  opinion  that  the  letter  oiight  to  receive  a  liberal  inter- 
pretation in  order  to  effectuate  ijie  intentions  of  the  Government ;  but  they  consider 
that  it  would  be  acting  in  direct  opposition, to  those  intentions  if  the  letter  were  to  be 
read  in  the  sense  contended  for,  as  one  which  pledged  the  Government  to  restore  a 
possession  to  which  they  had^  in  &ct^  put  an  end^  and  to  vest  in  a  dispossessed 
claimant  an  interest  which  the  settlement  itself  did  not  give^  3uch  an  interpre- 
tation would  be  contrary  both  to  the  letter  and  spirit  of  the  document,  and  at 
variance  with  every  legitimate  rule  of  construction.  Their  Lprdships,  therefore, 
concur  in  the  view  of  me  Financial  Commissioner  that  the  letter  of  tne  Governor* 
General  in  Gouneil  of  the  10th  October  1859,  did  not  apply  to  the  B^dvenue  Settle 
ment  for  which  Hie  infant  Bajah  Was  permitted  to  engage  and  which  was  reeumed 
by  Government  after  his  deaw,  and  before  the  letter  was  written ;  and  that  it  wa3 
not  intended  by  that  letter  to  create  in  the  plaintijOT  a  proprietary  right  by  inherit* 
ance  in  the  talook  by  virtue  of  a  temporary  fie  venue  Setuement  fpr  three  years  to 
whi(^  she  had  not  been  allowed  to  ^ucceed^  The  temporary  Beyenue  JSettlement 
was  resumed  in  1S59,  and  the  suit  was  not  brought  untu  18d7. 

Their  Lordships  are  of  opinion  that  Act  No^  X  of  1869  cannot  apply  to  this  ca^ 
in  which  the  suit  was  commenced  in  1867,  and  finally  decided  oy  tibe  Courts  in 
Oudh  in  1868 ;  but  even  if  the  Act  could  &ppfy  by  retrospective  operation  it  would 
not  vest  a  right  in  the  plaintiff;  for  the  word  "talookdar'^  in  the  3rd  Section  of  tiie 
Act  was  defined  to  mean  ^^  a  person  whose  name  is  entered  in  the  first  of  the 
lists  mentioned  in  s.  8/'  and  the  plaintiff's  name  has  never  been  entered  in  such 
list.  The  case  of  the  appellant  does  not  ajmear  to  their  Lordships  to  fall  within 
either  the  words  or  ilie  spirit  of  the  letter  of  die  10th  October  1859,  or  of  the  Oudh 
Estates  Act  of  1869.  They  will,  therefore^  humbly  recommend  Her  Majesty  io 
Coancil  to  affirm  the  decision  of  the  Finajocial  Comnussioner  with  the  costs  of  thin 
appeal. 


n      »    <     1  ■    l»     ■    II 


The  19th  February  1874 

Praent : 

Sir  James  W.  Col  vile.  Sir  Barnes  Peacock  Sir  Montague  E.  Smith, 

Sir  Robert  P.  Collier,  and  Sir  Lawrence  PeeL 

Mortgage —  XJ&ufruct — Interest 

On  Appeal  from  tJie  Court  of  the  Judicial  Commmioner  of  Ovdk. 

fieth  Seetaram  and  another 

versiia 
Aijoon  Singh  and  another. 

Withont  aome  spaeial  agreement  or  aome  apeclaL  cuatom,  •  mortgagee  in  poaaeaaion  aho|i]4  not 
retain  botli  the  asofract  iaud  the  interest,  but  tl^  usnfrao^  ftboald  be  treated  as  in  aatiafiiotipn  pf  tb^ 
interest  on  the  mortgage. 

Thift  was  a  suit  brought  for  the  redemption  of  a  mortgage  4ated  in  1851. 
The  defendants  denied  the  execution  of  the  martgage,  and  disputed  tbo  term^  in 
which  the  mortgage  was  said  by  the  plaintiffs  to  be  couched ;  they  alao  niaintaina4 
that  the  mortfifaire  was  eubiect  to  a  condition  that  it  should  be  redeenuible  only 
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within    one   year,  and  therefore    that    s.   3  of  Act  XVIII   of  1866  relating  to 
the  limitation  of  suits  in  Oadh  prevented  its  being  redeemed.     There  was  also  a 
dispute  as  to  the  amount  of  interest  in  the  mortgage  deed.     Th&  appeal  was  aguml 
the  decision  of  the  Chief  Commissioner,  Mr.  Gore  Ousel ey,  who  aecided  that  ujwn 
payment  of  a  certain  sum  of  Rs.  15,500,  partly  in  reference  to  this  bond,  llie 
plaintiffs  had  a  right  to  redeem,  and  that  decision  was  in  affirmance  pf  two  previoiu 
decisions,  one  by  a  Mr.  Ferar,  and  another  by  Mr.  Thompson,  the  officiating  Deputy 
Commissioner,  precisely  to  the  same  effect   Leave  Was  given  to  appeal  against  mm 
previous  decisions  and  against  many  other  orders,  but  it  is  not  necessary  to  go  farther 
back  than  the  two  to  which  I  have  referred,  although  in  substance  the  former  ordeil 
are,  to  a  great  extent  at  all  events,  to  the  same  effect.*  A  good  deal  has  been  said  ts 
to  the  unsatisfactory  natilre  of  the  proof  by  the  plaintiffi;  of  the  mortgage  deed,  and 
undoubtedly  there  is  much  force  in  the  observations  which  have  been  urged  upm 
that  subject.    At  the  same  time  there  has  been  a  finding  of  three  authorities,  to  bbt 
the  least,  that  the  moHgage  deed  did  exist ;  that  is  a  question  of  fact  on  whi(i 
their  Lordships  are  not  prepared  to  say  that  those  authorities  were  altogether  tm- 
warranted  in  the  conclusion  to  which  they  came.     There  is  also  a  finding  npoo 
the  questioh  of  fact  upon  which  the  parties  were  at  issue,  namely,  whether  fl» 
rate  of  interest  in  the  mortgage  was  the  ordinary  rate  of  1  per  cent  per  mensem, 
or  3  and  a  little  more  per  cent,  per  mensem.     The  three  authorities  have  fbnim. 
that  the  interest  was  1  per  cent,  per  mensem,  alid  their  Lordships  are  not  prepared 
to  reverse  that  finding.     With  respect  to  the  mortgage  being  redeemable,  tl» 
Courts  have  also  found  that  the  term  stated  on  the  part  of  the  defendants  was  not 
a  tenn  of  the  mortgage.     It  should  be  observed  that  the  mortgage  deed  was  not 
produced,  and  the  view  of  the  Court  upon  it  was  derived  from  secondary  evidence. 
Upon  this  subject,  namely,  as  to  the  time  when  the  mortgage  was  redeemable,  their 
Lordships  are  not  prepared  to  say  that  the  authorities  were  wrong.     In  fact,  a 
document  has  been  put  in  dated  the  18th  May  1869,  which  is  a  bond  given  by 
the  plaintiffs  to  the  defendants,  in  which  at  that  date  the  mortgage  is  spoken  of  as 
then  existing  and  as  redeemable.     That  at  all  events  would  be  sufficient  in  their 
Lordships'  judgment  to   support  the  finding  upon  this  question  of  fiict    The 
authorities  have  in  effect  decreed  that  the  mortgage  is  redeemable  on  the  payment 
of  interest  at  the  rate  of  1  per  cent  per  mensem  up  to  the  13th  August  1860; 
and  that  limit  appears  to  have  been  adopted  upon  those  grounds.     In  1867  Hr. 
Davies,  who  was  then  the  Financial  Commissioner  of  Oudh,  in  the  decision  of  the 
case  which  then  came  before  him,  Mohomed  Husain  Khan  v.  Tikart  Roy,  made 
this  observation,  "  The  Financial  Commissioner  therefore  rules  that  wherever  the 
land  mortgaged  is  in  possession  of  the  mortgagee,  no  interest  shall  be  payable 
under  the  terms  of  the  mortgage  deed,  in  addition  to  the  usufruct,  after  the  13th 
August  I860,'*  and  he  decreed  accordingly  in  that  case.    This  decree  appears  to 
have  been  put  into  the  form  of  a  circular  and  circulated  in  the  province  of  Oudh, 
and  to  have  been  acted  upon  for  some  cdnsiderable  time,  althougn  it  appears  that 
Colonel  Barrow,  the  succeeding  Commissioner,  in  1871,  and  possibly  some  tame  before 
that,  declined  to  act  upon  it.     It  would  appear  from  this  decision  of  Mr.  Davies 
that  at  the  time  when  he  made  this  decree  the  law  of  Oudh  was  in  this  state,  that  a 
mortgagee  could  retain  the  usufruct  of  the  property  mortgaged,  together  with  imf 
amount  of  interest  secured  to  him  by  the  mortgage  deed, — a  state  of  the  law  whiai 
is  not  in  conformity  with  the  law  which  prevails  m  the  rest  of  India,  or,  as  far  as 
their  Lordships  are  aware,  in  any  civilised  country,  and  it  appears  to  them  not  con- 
sistent with  tne  first  principles  of  justice.     Mr.  Davies  appears  to  have  thought  that 
that  state  of  the  law  should  not  oe  recognised  beyond  a  certain  date,  and  their 
Lordships  infer  that  after  that  date  the  law  must  be  taken  to  have  been  altered^ 
at  all  events  so  far  as  this,  that  without  some  special  agreement  or  some  speoial 
custom  the  mortgagee  should  not  retain  both  the  usufruct  and  ihe  interest,  but  that 
the  usufruct  should  be  treated  as  in  satisfaction  of  the  interest  on  the  mortgage. 
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The  Ooart  below  have  adopted  this  rule  in  estimating  the  interest  in  the  pre- 
sent case,  and  their  Lordships  are  not  prepared  to  say  that  they  are  wrong.  Allusion 
has  indeed  been  made  in  the  course  of  the  ar^ment  to  a  certain  decree  between 
these  parties,  pronounced  by  Mr.  Thomhill  m  1857.  That  decree  is  not  in  the 
Becord,  but  tiie  statement  of  it  appears  to  be  to  the  effect  that  Mr.  Thomhill  decreed 
that  the  plaintiff  had  the  power  to  redeem  or  might  be  allowed  to  redeem  on  pay- 
ment wimin  ten  days  of  the  principal  sum,  together  with  interest  at  1  per  cent,  per 
mensem,  with  rests  at  six  months  from  the  date  of  the  mortgage,  and  it  appears  tnat 
the  sum  which  he  arrived  at  by  that  mode  of  calculation  was  some  Bs.  5,700.     The 

Slaintiff  did  not  pay  that  within  the  time  specified,  namely,  ten  days ;  and  the 
ecree,  it  has  been  argued,  fell  to  the  ground.  That  may  be  so ;  it  is  enough  for 
their  Lordships  to  say  that  neither  pai^y  appears  in  this  present  suit  to  have  adopted 
that  decree  as  part  of  hia  case.  The  plaintiff  says  that  the  rate  of  interest  was  1 
per  cent  in  the  mortgage  deed  without  any  breaks.  The  defendant  does  not  say  that 
the  interest  was  1  per  cent.,  with  breaks  of  six  months,  but  that  the  interest  was 
3  per  cent.,  or  a  little  more,  and  the  defendant  also  says  that  the  mortgage  was 
Bot  redeemable  after  one  year.  If  that  be  so,  Mr.  Thornhill's  decision  was  wrong. 
Heither  party,  therefore,  in  this  suit  adopts  that  decision,  and  their  Lordships  are 
disposed  to  concur  in  what  was  said  by  the  officiating  Judicial  Commissioner, 
Mr.  Gore  Ouseley,  that  Mr.  Thornhill's  order  could  not  be  treated  as  at  that  time 
a  binding  decision.'  Throwing  Mr.  Thornhill's  order  out  of  the  case,  therefore,  their 
Liordships  have  come  to  the  conclusion  that  no  sufficient  grounds  have  been  shown 
them  for  reversing  the  decision  of  the  Judicial  Commissioner,  which,  as  has  been 
before  observed,  was  in  conformity  with  two  other  decisions  at  the  least,  and  to  a 
great  extent  witii  two  or  three  more  which  had  preceded  them. 

Under  these  circumstances  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  decision  of  the  officiating  Judicial  Commissioner  be  affirmed,  and  this 
appeal  dismissed. 


The  18th  March  1874. 

Present : 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Hindoo  Temples  (Constitution  of) — Special  Laws  and  Usages — Rameswarem 

Pagoda — JRemcval  of  Pandaram, 

On  Appeal  from  the  High   Court  at  Madras. 

Rajah  Muttn  Ramalinga  Setupati  and  others 

versus 
Perianayagnm  Pillaij  Guardian,  etc. 

The  constdtutlon  and  roles  of  religious  brotherhoods  attached  to  Hindoo  temples  are  by  no  mean^ 
nnifbrm  in  their  character,  and  the  important  principle  to  be  observed  by  the  Courts  is  to  ascertain,  i^ 
possible,  the  special  laws  and  usages  goyeming  the  particular  community  whose  affairs  become  the 
■abject  of  litigation,  and  to  be  guided  by  them. 

In  this  case  the  Privy  Council  decided  against  the  right  of  the  Zemindar  of  Bamnad  either  to 
appoint  or  to  confirm  the  election  of  the  Pandaram  or  head  of  the  pagoda  of  Rameswarem,  and  con- 
fleqnently  against  his  pretension  to  oust  the  Pandaram  from  his  office  because  he  was  not  appointed  to 
3r  confinned  in  it  by  him  or  his  predecessors. 

Mr.  Mackeson,  Q.C.^  and  Mr,  Bowring  for  Appellant. 
Mr.  Leith,  Q.Cy  Mr.  J.  B.  Norton^  and  Mr.  it  G.  J.  Millar  for  Respondent* 

Sir  Montague  Smith  gave  judgment  as  follows : — 

The  question  raised  in  this  app^&l  relates  to  the  right  of  the  zemindars  of  the 
large  and  important  zemindary  of  JEtamnad  in  the  Madura  district  either  to  appoint^ 
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or  to  confirm  the  election  of,  the  Pandaram  or  head  of  the  celebrated  atid  fidly 
endowed  pagoda  of  Rameswarem. 

The  possessions  of  this  temple  are  estimated  by  th^  appellant  to  be  of  liie' 
value  of  200,000Z. 

The  plaint  of  the  Banee  zemindar  (now  represented  by  the  appeHant,  fhej 

S resent  zemindar),  filed  so  long  ago  as  the  year  1857,  sought  to  oast  me  origfattl 
efendant^  Ambalavana  Filial,  from  the  office  of  Pandaram  which  he  de  faOO] 
held.  '  \ 

It  alleged  that  the  zemindar  was  the  Dhamarkharta  or  trustee*  of  the  pM^oda, 
and  had  the  right  to  coi^d^t  the  management  of  ii  It  indirectly  also  asserted  herl 
right  to  appoint  the  Pandarama^  and  concluded  with  a  prayer  for  a  dect-ee  to  die 
effect  that  the  zemindar  should  conduct  the  management  of  the  pagoda,  and  dial 
the  defendant  Pandaram  should  be  removed  from  the  management,  and  pay  over 
the  money  in  his  hands  to  the  zemindar. 

The  plaintiff  also  charged  the  Pandaram  with  misappropriatiota  of  the  propertf, 
and  the  prayer  for  his  removal  was  based  on  this  charge,  and  also,  though  vagnely, 
on  the  ground  of  his  not  having  been  appointed  to,  ot  confirmed  in,  the  offioe  bj 
the  zemindar. 

The  charges  of  misappropriation  were  not  sustained  by  the  Evidence  aild  hard 
been  abandoned  ^  so  also  has  the  claim  of  the  zemindar  to  be  placed  in  the  direck 
management  of  the  pagoda,  and  to  have  its  funds  placed  in  nid  hands.  Andtiie 
single  question  argued  at  their  Lordships^  bar,  and  to  which  issue  the  cause  vn$ 
brought  by  consent  in  the  High  Court,  is,  whether  the  zemindar  has  established  flie 
right  to  appoint  or  to  confirm  the  election  of  the  Pandarams  of  thiij  great  pagodL  I 
and  was  entitled  to  a  decree  for  the  removal  of  the  defendant  from  the  offioe  oil 
Pandaram  because  he  was  not  so  appointed  or  confirmed. 

The  early  history  of  the  pagoda  is  obscured  by  time,  and  its  foundalioD 
cannot  be  shown.  But  it  is  evidently  an  ancient  temple  of  great  renown,  whM 
has  long  attracted  pilgrims  from  all  parts  of  India.  It  is  situate  on  an  isdand  la 
the  extreme  south  of  India,  connected  with  the  lands  of  the  zemindary  by  a  cause- 
way. The  Rajahs  of  Bamnad  were  the  guardians  of  this  causeway,  and  had  thenoo 
acquired  the  title  of  Setupati,  or  Lord  of  the  Causeway* 

It  is  asserted  on  the  part  of  the  Pandaram  that  the  pagoda  of  Rameswareoi 
was  an  independent  endowment,  in  which  the  Rajahs  Setupati  had  no  righii  of 
patronage,  or  control,  other  than  the  general  authority  they  assumed  as  tiie  ri^tfid 
or  de  facto  rulers  of  the  district,  to  prevent  abuses  in  the  management  of  its  iSbiifl^ 
and  to  see  that  its  laws  and  usages  were  properly  observed. 

The  first  records  in  the  evidence  are  some  inscriptions  on  stones  found  in  & 
walls  of  the  pagoda*  The  earliest  inscription  is  on  a  mandapam,  and  states  that 
the  mandapam  was  erected  by  Munerama  Nathan  ^^  as  a  place  to  halt  for  the  god 
Ramesar,  who  was  attached  to  this  pagoda,  founded  by  Mall  or  Vishnu.''  Its  w8 
is  in  the  Salivahana  era  1520,  which  corresponds  with  the  Christian  year  1588.  It 
is  evident  from  this  and  other  inscriptions  that  the  pagoda  leas  an  ancient  tempb 
at  this  time. 

Subsequently,  in  the  year  of  the  Salivahana  era  1607,  the  Rajah  of  'R^^t^p^ 
made  a  gift  of  five  villages,  and  in  1609  another  gift  of  eight  villages  to  the  pagoda. 
These  grants,  as  the  dates  show,  formed  no  part  of  the  original  endowmemt  ef  tti 
pagoda,  and  no  condition  is  found  in  them  creating  or  reserving  any  rights  <l 
patronage  or  interference  in  the  affairs  of  the  temple.  There  is  evidence  of  simihr 
gifts  of  villages  from  other  Rajahs,  among  them  the  Rajah  of  Sivagunga,  showinc 
uiat  the  pagoda  had  been  endowed  by  other  donors  than  the  Lord  of  BamBs£ 
Indeed,  of  the  seventy  villages  belonging  to  the  pagoda,  thirteen  only  are  pxyvai 
to  have  been  given  to  it  by  that  Rajah.  The  right,  therefore,  now  claimed  by  flv 
zemindar  of  Kamnad  is  not  shown  to  have  an  ongin  in  the  foundation  or  sabeeqoeot 
endowment  of  the  pagoda. 


(19) 

It  may  be  observed^  before  further  considering  the  evidence^  that  the  case  on 
both  sides  is  singuUrly  deficient  in  materials  to  elucidate  the  constitution  of  the 
commnnitj  or  brotherhood  attached  to  this  pagoda,  the  duties  of  the  Pandarams, 
and  whether  they  are  selected  from  a  particular  family  or  class.  The  claims  of  the 
zemindars  also  have  been  put  forward  in  the  most  uncertain  way.  They  at  one 
time  asserted  a  right  to  be  chief  managers^  and  directly  to  appoint  the  Pandarams 
as  sub-managers,  Dijit  that  claim  was  not  strongly  urged  by  Mr.  Mackeson  at  their 
Lordships'  bar.  He  mainly  contended,  in  his  elaborate  argument,  for  the  right  to 
have  the  Pandarams  presented  to  the  zemindars  for  confirmation  when  nommated 
or  elected  by  others.  It  is  obvious,  however,  that  there  is  a  great  distinction 
between  a  right  to  appoint  and  one  to  confirm  ;  and  if  the  latter  only  is  insisted 
on,  it  still  might  be  expected  that  some  definite  information  would  be  given  as  to 
the  manner  of  electing  the  candidate  to  be  presented  for  confirmation.  The  absence 
of  such  evidence  may  perhaps  be  accounted  for  by  the  fact  that  the  claim  it  was  at 
first  attempted  to  sustain  was  the  right  of  direct  appointment 

It  is  not,  however;  unimportant  to  observe  that  it  appears  to  be  the  common 

Sractice  in  the  Madras  Presidency  for  Pandarams  to  appoint  their  successors.  (iSee 
Ir.  Norton's  Leading  Cases,  p.  592-3.) 

But  the  constitution  and  rules  of  relimous  brotherhoods  attached  to  Hindoo 
temples  are  by  no  means  uniform  in  their  character,  and  the  important  principle  iq 
be  observed  by  the  Courts  is  to  ascertain,  jif  that  be  possible,  the  special  laws  and 
usages  governing  the  particular  community  whose  affairs  become  the  subject  of 
litigation,  and  to  be  guided  by  them. 

That  principle  was  laid  down  by  this  Committee  in  an  appeal  involving  the 
sucQession  to  the  office  of  Mohunt  of  a  richly  endowed  Mutt  in  Kaigunge  in  these 
terms  :^"  It  is  to  be  observed  that  the  only  law  a^  to  these  mohunts  and  their 
office,  functions,  and  duties,  is  to  be  found  in  custom  and  practice,  which  are  to 
be  proved  by  testimony."     (See  11  Moore,  L  A.,  428.)* 

In  this  case  the  burden  of  proving  that  the  ri^ht  he  claims  is  supported  by 
usage  lies  upon  the  zemindar,  and  the  question  to  be  decided  is.  whether  he  has 
sustained  it. 

It  was  contended  on  his  behalf  that  the  zemindar  of  Bamnad  is  Dhamarkhata 
of  the  pagoda,  and  that  it  must  be  inferred  from  this  title  he  had  the  power  he 
claims.  But  the  right  to  bear  this  title,  and  the  functions  belonging  to  its  holder, 
are  among  the  disputed  questions  involved  in  the  general  controversy  between  the 

Eirties.  The  title  ^'  Dhamarkhata "  mav  have  a  definite  signification,  but  their 
ordships  observe,  in  the  proceedings  of  this  record,  it  is  used  in  different  senses, 
sometimes  to  denote  a  trustee  who  appoints  the  Pandaram,  or  head  manager,  and 
ao^letunes  the  manager  himself.  In  the  long  contention  which  took  place  between 
the  zemindar  and  the  Pandaram  in  the  collectorate,  as  to  the  titles  by  which  each 
was  to  address  the  other,  the  Collectors  refused  to  allow  either  to  assume  this  title. 
T^ir  Lordships,  upon  the  imperfect  information  disclosed  by  the  Record,  will  there- 
fore abstain  from  using  this  appellation,  and  will  not  attempt  to  define  what  the 
title  as  regards  this  pagoda  indicates,  or  to  whom  it  belongs  ;  but  will  proceed  to 
oonsider  we  substantia  issue  they  have  to  determine,  viz.,  whether  the  zemindar 
has  established  the  right^  under  whatever  name,  to  make  or  confirm  the  appoint* 
ment  of  Pandarams. 

It  has  been  already  stated  that  he  has  failed  to  show  that  such  a  right  is  derived 
either  from  the  original  foundation  or  any  subsequent  endowments  oi  the  pagoda 
by  his  predecessors. 

The  Counsel  for  the  zemii^dar  strongly  relied  on  statements  found  in  certain 
depositions  as  affording  proof  of  the  direct  appointment  and  removal  of  Pandarams 
fay  tl^  Buahs  of  Banm£^  prior  to  the  Christian  year  1793;  and  if  these  statements 
were  admuaible  aod  trustworthy,  they  would  afford  strong  support  to  the  zemindar's 

•  8  W,  K.  P.  0.  25;  2  Suth.  P.  0.  B.  86. 
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Case.  The  depositions  were  tuken  in  1815;  on  the  death  of  Fandaram  BamanadaJ 
who  had  held  the  office  from  1793.  On  his  death  Yenkatachellam  claimed  to  be  Ins 
successor,  alleging  that  he  had  been  appointed  by  his  predecessor  according  to 
custom.  Objection^  were  made  to  Mr.  Peter,  the  Collector  of  Madura,  against  bis 
appointment,  upon  the  ground  that  he  had  not  been  nominated  by  the  dying  Rindanun, 
but  had  been  put  forward  after  his  death  by  certain  persons  attached  to  the  pagoda. 
The  Collector  required  the  head  tahsildar  to  make  enquiries  as  to  the  fact  and  time  of 
Venkafachellum's  appointment;  and  several  depositions,  the  anthentiQity  of  whidia 
not  questioiied,  were  taken  by  him,  bearing  on  this  matter.  The  statements  in 
question  appear  to  have  been  made  at  this  time,  but  there  is  nq'satis&ctory  evidenes 
to  show  uiey  were  obtained  by  any  competent  or  independent  authori^.  It  is 
s^ggGsted  that  they  were  taken  by  the  tahsildar,  but  there  is  no  proof  of  this,  and 
the  tahsildar's  report  is  not  forthcoming.  On  the  other  hand,  the  form  of  ii» 
documents  leads  to  the  inference  that  they  were  not  so  taken.  They  are  addressed 
"  to  the  Company's  Circar,"  signed  by  the  deponents,  and  attestect  by  two  natiw 
witnesses,  from  which  it  may  be  inferred  that  they  were  written  statements  obtained 
on  behalf  of  the  zemindal*,  and  sent  to  the  tahsildar  to  be  forwarded  to  the  Collector. 
Their  Lordships  think  that  such  statements  ought  not  to  be  received  as  proof  of  an 
important  right,  and  that  they  were  pi'operly  rejected  as  inadmissible  by  the  Hi^ 
Court. 

The  .first  appointment  of  which  there  is  trustworthy  evidence  occurred  in  1793. 
In  that  year  Muttu  Bamalanga,  then  Setnpati  of  Bamnad,  appointed  Ramanada  to 
be  Pandaram. 

Mr.  Nelson's  "Manual  of  the  Madura  Country,"  compiled  by  order  of  the  Madras 
Government,  describes  the  disturbed  state  of  Bamnad  and  the  rest  of  Madura  at  this 
time  and  for  some  years  previously.  A  British  force  had  been  employed  against tli« 
Setupati  to  enforce  the  rights  of  the  Nabob  of  the  Camatic,  and  the  district  had 
afterwards  passed  under  me  direct  authority  of  the  British  Grovernment  The 
appointment  of  Ramanada  was  near  the  period  of  the  transition  of  the  sovereign 
power  from  the  Nabob  to  the  British  Government.  It  appears  from  the  authotitj 
above  cited  that,  in  1792,  Muttu  Bamalunga  showed  symptoms  of  rebellion  against 
that  Grovernment,  and  in  1795  he  was  deposed,  and  his  sister,  the  Ranee,  installed 
in  the  possession  of  the  Raj.  It  was  with  this  Ranee  the  permanent  settlement  was 
made  in  1803.     (See  Fart  IV.,  p.  154.) 

The  Fandaram  appointed  oy  Muttu  Ramalunga  in  1793  was  only  five  years 
old,  and  he  took  from  this  child  a  kararnamah,  \^ich^  is  much  relied  on  by  the 
appellant. 

It  commences  thus :— *"  As  you  have  been  pleased  to  appoint  me  for  the  manage- 
ment of  the  affairs  of  the  pagoda  at  Rameswarem,  I  will  cause  puja  to  be  dolj 
performed  in  the  pagoda,'*  etc* 

The  instrument  also  contains  the  following  passages  :-^ 

'^  In  case  of  my  dealing  friendly  with  the  enemies  of  the  zemindary  you  may 
remove  me,  and  appoint  another  person  in  my  room.  ...  If  I  act  improperly  ia 
these  affairs,  I  shall  submit  myself  to  the  orders  of  the  zemindar." 

This  appointment,  and  the  kararnamah  which  followed  it,  would,  under  ordioaiy 
conditions,  be  entitled  to  great  weight,  but  when  the  disturbed  state  of  the  district 
and  the  age  of  the  Pandaram  are  regarded,  the  transaction  loses  much,  if  not  all^  of 
its  force  as  evidence  of  the  right  claimed. 

Ramanada  filled  the  office  of  Pandaram  until  his  death  in  18l5.  After  this 
date  much  valuable  evidence  is  afforded  by  the  proceedings  of  the  Collectors. 

The  permanent  settlement,  as  already  stated,  was  made  with  the  Ranee  in  1803: 
but  this  settlement  did  not  include  the  villages  belonging  to  the  pagoda,  whidb  bad 
long  been  held  free  from  tribute.  Some  years  before  1815,  both  the  zemindaiy  ai» 
the  pagoda  had  been  under  attachment.  It  was  contended  that  the  pagoda  W 
been  attached  as  part  of  the  zemindary  ;  but,  although  the  orders  of  attachment  ^ 
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not  set  out,  enough  appears  on  the  Record  to  negative  this  suggestion.  It  was  not 
until  after  the  zeminaary  had  been  attached  in  consequence  of  a  disputed  succession, 
that  the  pagoda  was  placed  under  attachment  on  account  of  the  alleged  mismanage- 
ment of  the  Pandahtm.  (See  Plaint,  paragraph  3 ;  Petition  of  Appeal,  p.  66,  and 
the  Collector's  Letter,  20th  September,  1832,  p.  348.) 

Such  was  the  state  of  things  in  1815,  when  Venkatachellum  claimed  to  be 
Pandaram  on  the  nomination  of  his  predecessor.  Two  documents  appear  on  the 
Becord,  both  dated  19th  July  1815,  and  addressed  to  the  Collector ;  one  from  the 
dying  Pandaram  Bamanada,  stating  that  he  had  appointed  Setu  Samanada  (Ven- 
kata^ellum),  whom  he  describes  as  ^^  a  relation  of  mine  by  blood,  and  a  descendant 
of  our  family,"  to  be  his  successor  (p.  392) ;  and  another  from  Venkatachellum 
announcing  his  appointmenl^  praying  for  instructions  for  his  guidance,  and  that  the 
attachment  of  the  pagoda  mignt  be  removed. 

The  Bajiee  Setupati  disputed  this  appointment.  In  a  letter  of  the  3rd  August 
1815  she  prays  the  CfoUector  to  prevent  his  being  invested  with  the  parivattom  cloth, 
and  the  other  emblems  of  office.  An  enquiry  was  thereupon  directed  to  ascertain 
i^hether  Venkatachellum  had  been  appointed  by. the  dying  Pandaram;  and  before 
receiving  any  report  from  the  tahsilaar,  the  Collector,  on  the  9th  August,  directed 
that  officer  to  inhibit  the  installation  of  Venkatadiellum  as  Pandaram  '^  until  further 
orders ''  (p.  90).    . 

This  temporaiy  injunction  was,  however,  removed  by  the  same  Collector  by  an 
order  of  the  27th  July  1816  (p.  347)  directing  the  tahsildar  that  Venkatachellum 
should  be  installed  as  Pandaram  with  all  usual  ceremonies  according  to  custom,  and 
he  was  installed  accordingly. 

It  was  contended  for  the  appellant  that  the  order  suspending  the  installation 
-was  made  by  the  Collector  as  the  representative  of  the  zemindar,  whilst  the  zemindary 
^was  under  attachment,  and  that  the  order  authorizing  it  was  a  new  appointment  of 
Venkatachellum  in  the  same  right. 

Their  Lordships  are  unable  to  concur  in  this  view  of  the  acts  of  the  Collector. 
They  think  the  proper  construction  to  be  placed  on  his  action  in  the  matter  is,  that 
the  orders  first  suspending  and  then  directing  the  installation,  were  made  by  him 
as  a  public  officer  on  the  part  of  the  Government,  and  not  in  virtue  of  any  right 
derived  from  the  zemindar.  It  also  appears  to  them  that  the  last  order  did  not 
profess  to  be,  and  was  not,  an  original  appointment,  but  was  an  act  of  the  Collector 
to  give  effect  to  the  title  derived  from  the  nomination  of  the  former  Pandaram. 
They  are  consequently  of  opinion  that  Venkatachellum's  title  to  the  office  must  be 
considered  to  rest  upon  the  nomination  of  his  predecessor,  and  not  upon  any  appoint- 
ment or  confirmatory  act  proceeding  from  the  zemindar. 

It  will  be  convenient  to  consider  what  powers  the  Board  of  Bevenue  and  the 
Collectors  possessed,  or  de  facto  exercised  in  relation  to  religious  houses. 

The  proceedings  upon  the  accession  of  Venkatachellum,  above  described,  took 
place  before  Beg.  Vll  of  1817  was  passed.  But  it  is  evident  that  before  that 
flegnlation  the  British  Government,  by  virtue  of  its  sovereign  power,  asserted,  as 
the  former  rulers  of  the  country  had  done,  the  right  to  visit  endowments  of  this 
kind,  and  to  prevent  and  redress  abuses  in  their  management. 

There  can  be  little  doubt  that  this  superintending  authority  was  exercised  by 
the  old  rulers.  Mr.  Nelson  in  the  Madura  Manual  says  :  "  The  principal  pagodas, 
with  their  enormous  establishments,  their  officiating  priests,  etc.,  were  managed  by 
a  Dhamarkarta,  or  trustee  and  manager  for  life,  who,  as  stated  above,  was  usually 
a  monk  and  guru.''  He  had  said  just  before,  "  The  manager  of  the  great  Pagoda 
at  Madura  seems  to  have  been  always  a  Pandaram  or  saiva  moAk."  Mr.  Nelson 
evidently  designates  the  manager,  and  not  the  person  appoii^ting  him,  as  Dhamar- 
karta, who  might  be  a  monk  or  Pandaram,  in  which  case  he  would  probably  be 
known  by  the  latter  title.  He  then  describes  the  duties  of  the  manager  : — *^  He 
collected  and  disbursed  the  revenues  derived  from  the  lands  granted  to  the  pagoda 
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by  the  king  and  others,  and  from  fees  and  offerings ;  appointed  the  oflSciatiBg 
Btahmans  and  servants,*'  etc. 

He  then  says : — ^^  The  dhamatkartas  held  bat  little  commnnioation  one  wift 
another,  and  reco^ised  no  earthly  superiors  except  the  King  himself.  Each  ins 
independent  of  all  control,  and  acted,  altogether  lis  he  pleiised.  This  freedom  kd 
naturally  to  gross  abuses,  and  the  King  was  compelled  occasionally  to  interfere  in 
the  management  of  some  of  the  churches."     (Part  III.  chap.  7,  p.  162.) 

The  King  here  spoken  of  was  the  ruler  of  Madura  ;  but  there  is  little  dosbt 
that  the  Setupatis  of  Ramnad,  although  the  vassals  of  the  Pandya  of  Kadon) 
exercised  sovereign  power  within  their  own  territories.  Mr.  Kelson  says : — "  Then 
is,  therefore,  a  considerable  amount  of  evidence  which  goes  to  support  the  chdm  to 
high  antiquity  put  forward  by  the  Bamnad  Royal  family.  And,  seeing  thai  Bames- 
warem  has  been  resorted  to  annually  by  large  bodies  of  pilgrims,  and  that  Hm 
would  have  be0n  simply  impossible  unless  some  strong-handed  prince  or  prinoes 
wete  ruling  oVer  the  country  in  the  neighbourhood,  I  think  it  may  be  pretty  Bktdj 
concluded  that  the  principality  of  Bamnad  had  been  in  existence  for  many  cedtaneB 
before  Sadeika  Sevan  (who  seem»td  have  lived  in  the  sixteenth  ceiitary)  was  made 
Setupati."    (Manual,  p.  111.) 

It  appears,  therefore,  to  bd  highly  probable  that  the  Setupatifi  in  the  days  of 
their  power  exercised  control  over  the  pagoda,  not,  however,  in  virtue  ot  any  pro- 
prietary right  of  patronage,  but  as  the  rij^tful  or  de  facto  rulers  of  tiie  dbincL 
The  powers  they  enjoyea  as  sovereigns,  T^atever  they  may  have  been,  have  hffw  . 
passed  to  the  British  Goverhment,  and  the  prelietit  ssemindars  can  have  no  righli 
with  respect  to  the  pagoda  other  than  those  of  a  private  and. proprietary  nafori, 
which  they  can  establish  by  evidence  to  belong  to  them* 

That  the  new  rulers,  at  an  early  date,  exercised  a  controlling  tapenrision  and 
authority  over  the  temples  very  clearly  appears  from  a  letter  written  in  1803,  by 
the  Board  of  Revenue  to  Mr.  Hurdis,  tne  Collector  of  Madura^  o[  whidi  & 
following  extracts  are  printed  in  the  Manual  (Part  IV.,  chap.  6,  p.  130) : — 

"  l%e  subject  of  devastanum  lands  is  of  great  importance  to  the  happiness  of 
the  people,  and  the  attention  paid  to  the  intet-ests  of  the  pagodas  by  the  immediaiB 
ofiicef^  of  the  Government  has  been  attended  with  thd  most  beneficud  consequenoes 
to  the  people  in  different  parts  of  the  peninsula." 

After  saying  that  tiie  Governor-General  had  directed  tliat  the  Colleotor 
should  proclaim  tiie  restoration  of  the  lands  resumed  from  the  pagodas  by  the  kie 
Government,  the  letter  proceeds  thus  :-— 

"  The  administration  of  these  lands  fotins  a  distinct  question.  The  extena?e 
abuses  found  to  prevail  with  respect  to  these  landd,  with  which  tike  pa^odaaof 
Dindigal  were  endowed,  render  it  expedient  that  &e  lands  and  affairs  of  tine  pagodas 
of  Madura  be  conducted  in  the  same  mannel*  Isis  those  of  Dindigal,  und&  ik 
immediate  care  of  the  Collector, '^ 

It  is  abundantly  clear  from  this  letter  that  long  befolre  Reg.  VIl.  of  1817, 
the  British  Government  not  only  assumed  the  power  to  superintend  the  maoflg^ 
ment  of  the  property  and  affairs  of  the  pagodas  throughout  the  pem'nsiik,  bai 
exercised  its  authority  through  the  agency  of  the  Collectors. 

The  preamble  of  the  Regulation  of  1817,  after  stating  that  large  endo^^ttnenb 
had  been  granted  by  former  Governments  as  well  as  by  the  British  Gt)vertimeBt 
and  individuals  for  the  support  of  temples,  and  that  the  produce  of  such  endow- 
ments were,  in  many  instances,  misappropriated,  declares  it  to  be  "  the  duty  of  tta 
Government  to  provide  that  all  such  endowments  be  applied  according  to  the  reJ 
intent  and  will  of  the  grantor."  It  then  enacts  that  the  general  superintendenoe 
of  all  endowments  should  be  vested  in  the  Board  of  Revenue,  and  prescribes  the 
duties  to  be  performed  by  tJicm  to  prevent  misappropriation  of  the  funds.  It  also 
authorizes  the  Board  to  appoint  local  agents,  and  declares  that  the  Collector  of  ^ 
district  shall  be  ea:  officio  one  of  such  agents.    (Ss.  7  and  8.) 
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The  Counsel  for  the  appellant,  whilst  admitting  that  the  proceedings  of  the 
CollactorB  subsequent  to  this  Regulation  might  be  equivocal  with  regard  to  thei 
character  in  wbicn  they  acted,  strongly  insisted  that  the  acts  of  those  officers  prior 
to  it  could  only  have  proceeded  from,  and  must  therefore  be  referred  to,  the  rights 
of  the  zemindar  vested  in  them  under  the  attachment.  This  contention  is,  however, 
entirely  disposed  of,  when  it  is  established  that  at  an  early  date  the  power  of 
superintendence  was  entrusted  by  the  Government  to  the  Board  of  Bevenue,  and 
the  Collectors.  The  Regulation,  in  fact,  merely  defined  the  manner  in  which  that 
power  was  thenceforth  to  be  exercised. 

The  general  authority  of  the  Collectors  as  agents  of  the  Government  being 
thus  shown,  the  ground  is  cleared  for  considering  the  question  which  was  so  much 
discussed  on  the  argument,  whether  the  Collectors  in  the  various  proceedings  found 
in  the  Xlecord  were  acting  under  such  general  authority,  or,  as  the  appellant  asserts, 
in  virtue  of  the  rights  of  the  zemindar. 

T'rom  1815  until  1828,  during  the  whole  of  which  time  both  the  zemindaryand 
the  pagoda  were  under  attachment,  there  is  no  doubt  that  the  pagoda  was  managed 
by  jhe  Pandaram  under  the  control  of  the  Collectors,  even  in  minute  details,  but 
the  Counsel  for  the  appellant  did  not  establish  to  their  Lordships'  satisfaction  the 
inference  he  sought  to  draw  from  this  evidence,  that  the  Collector's  interference 
arose  from  his  representing  the  zemindar's  interest.  On  the  contrarr,  considering 
that  the  pagoda  had  been  attached  for  the  alleged  misconduct  of  the  PandaraiQ,  and 
having  regard  to  the  powers  of  superintendence  entrusted  to  the  Collectors  as  agents 
of  the  Government,  both  before  and  under  the  Begulation  of  1817,  they  think  that 
iheir  interference  ought  to  be  referred  to  the  exercise  of  these  powers.  This  view 
is  supported  by  the  reports  of  the  Collectors  made  during  a  subsequent  attachment 
to  be  presently  adverted  to. 

The  long  litigation  rejecting  the  succession  to  the  zemindary  ended  in  1828, 
when  a  judgment  of  His  Majesty  in  Council  established  the  title  of  Ramaswami 
Setupati  to  uie  zemindary  of  Bamnad. 

The  attachment  which  had  so  long  existed  was  thereupon  removed.  It  appears 
from  an  order  of  the  Collector,  dated  ^Ist  April  1829,  addressed  to  Kamaswami 
Setupati,  that  on  this  removal  the  pagoda  was  ordered  to  be  delivered  over  with  the 
eemindarj  to  the  Setupati,  and  for  some  time  he  appears  to  have  assumed  to  control 
the  management  of  it,  as  the  Collectors  had  done.  The  appellant's  Counsel  urged 
that  this  delivery  of  possession  to  the  zemindar,  besides  being  in  itself  strong 
evidence  in  his  favour,  threw  light  on  the  proceedings  of  the  Collectors  throughout 
the  time  of  the  attachment. .  If  the  orders  relied  on  had  not  been  corrected,  they 
might  have  been  rightly  so  regarded,  but  they  were,  after  fuD  enquiry,  superseded 
by  subsequent  orders  hereafter  referred  to. 

On  21st  April  1830,  Bamaswami  Setupati  died,  having  devised  the  zemindary 
to  his  two  daughters.  Both  being  minors,  the  management  of  the  estate  became 
vested  in  the^oard  of  Bevenue,  acting  as  the  Court  of  Wards,  and  so  remained 
until  1846,  when,  on  the  deaths  of  the  minors,  the  zemindary  was  restored  to  their 
mother  Rani  Setupati,  who  was  the  original  plaintiff  in  the  present  suit. 

Whilst  the  estate  was  under  the  care  of  the  Court  oi  Wards,  a  manager  was 
appointed  on  behalf  of  the  minor  zemindars.  Disputes  appear  to  have  arisen 
between  this  manager  and  the  Pandaram,  in  consequence  of  the  latter  being  kept 
out  of  possession  of  the  pagoda,  and  the  manager  assuming  the  control  of  it. 

The  then  Collector,  Mr.  Vivash,  being  appealed  to  by  both,  investigated  their 
complaints,  and  on  the  20th  September  1832  made  a  report  to  the  Board  of 
Revenue,  which  is  well  worthy  of  attention. 

In  that  report,  paragraph  2,  Mn  Vivash  says  : — 

*^  2.  The  devastanum  and  Chuttrums,  of  Rameswarem,  were  assumed  by 
Mr.  Peter  with  the  sanction  of  your  Board,  in  consequence  of  mismanagement  by  the 
Pandaram,  and  entrusted  to  the  superintendence  of  the  head  tahsildar  of  Bamnad, 
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and  sabsequenilj  to  the  control  of  the  sub-collector,  who  continued  to  manage  tk 
devastanum  afiairs  until  the  Bamnad  zemindary  was  made  over  to  Ramasami 
Baithupathi  the  zemindar,  in  the  year  1829  ;  uie  Bameswarem  derastanam  was 
entrusted  to  the  zemindar's  management;  at  the  same  time  as  a  temporary  measure 
in  consequence  of  the  sub-collector  having  been  appointed  to  another  part  of  the 
district,  and  the  zemindar  was  the  only  responsible  person  to  whom  I  oonld  wiA 
propriety  and  safety  entrust  the  management  pending  the  determination  of  yoor 
poard  as  to  provisions  for  the  future  devastanum  management." 

This  statement  confirms  the  view  their  Lordships  derived  from  the  evidenoe, 
that,  under  the  attachment,  the  Collectors  acted  as  the  agents  of  the  Government  in 
superintending  the  pagoda.  It  also  shows  that  when,  on  the  discharge  of  ibe 
attachment  in  1839,  me  pagoda  was  entrusted  by  Mr.  Yivash  to  the  zemindar*8 
care,  it  was  not  so  done  because  of  any  right  belonging  to  him  as  zemindar,  as  Ik 
^  appellant  alleges,  but  as  '^a  temporary  measure'  in  the  absence  of  the  sab- 
coUector  :  the  zemindar  being  a  responsible  person  selected  by  the  Collector  to 
have  the  care  of  it,  until  the  Board  had  decided  upon  the  future  management. 

This  view  is  confirmed  by  the  statements  of  fact  contained  in  other  parts  of  iibe 
report.  Paragraphs  states  ui&t  the  Pandaram  appointed  in  1815  was  not  allowed, 
as  his  predecessor,  exclusive  control,  but  ^^  was  ordered  jointly  with  the  Cirkar 
servants  to  conduct  the  devastanum  affairs." 

Again,  paragraph  4  says  :  ^^  The  Bamnad  zemindar,  or  rather  the  manager  <m 
the  (minor)  zemindar^s  behalf,  urges  his  right  to  the  management.  ...  It  appears 
to  me  unnecessary  to  dwell  upon  this  claim  as  the  Bameswarem  devastanum  has 
never  been  managed  by  the  zemindar  since  the  date  of  the  permanent  sunnud  ;  and 
before  that  period  it  is  universally  admitted  that  the  Pandarams  in  succession 
conducted  exclusively  the  devastanum  affairs." 

It  may  be  allowed  that  this  latter  statement  ought  not  to  be  relied  on  as  proof 
of  the  fact  said  to  be  admitted,  but  what  the  Collector  says  of  the  practice  since  the 
permanent  sunnud  would  be  derived  from  official  records  and  experience. 

Mr.  Yivash  further  reports  that,  in  his  opinion,  the  supervision  of  the  zemindars 
would  be  useful  to  check  abuses,  and  his  recommendations  are  contained  in 
paragraphs  Nos.  5  and  6. 

"  5.  I  think,  therefore,  that  the  Pandaram  might,  without  objection,  be  placed 
in  immediate  management  of  the  devastanum  of  Bameswarem  and  its  revenues,  iliat 
the  expehditnre  and  the  sibbundy  be  arranged  agreeably  to  a  list  fixed  with  reference 
to  the  usual  disbursements,  and  that  the  zemindar  be  appointed  supervisor  with  wa&r 
ority  to  interfere  in  controlling  expenditure  and  checking  abuses,  and  that  periodical 
accounts  of  receipts  and  disbursements  may  be  rendered  to  the  huzur,  for  the  purpose 
of  preparing  which  a  Huzur  G-oomastah  may  be  employed  at  Bameswarem. 

"  6.  Concurring  with  my  predecessor  that  control  over  the  devastannm 
expenditure  and  the  devastanum  affairs  is  necessary  to  preserve  its  revenues  from 
spoliation,  and  to  enforce  a  due  performance  of  the  necessary  and  usual  ceremonies, 
as  the  country  of  Bamnad  is  under  the  management  of  the  zemindar's  iamSj^ 
I  would  recommend  that  the  zemindar  be  nominated  to  this  duty,  because  they  are 
people  of  integrity  and  responsibility,  and  would,  I  have  no  doubt,  discharge  tie 
duty  of  supervision  with  advantage,  to  the  interest  of  the  devastanum  and  their  own 
credit." 

It  appears  that  this  report  was  laid  before  the  Governor  in  Council,  and  a 
letter  was  thereupon  written,  and  transmitted  through  the  Board  of  Bevenue  to  tbe 
Collector,  approving  of  his  proposed  measures  and  directing  them  to  be  carried  in*© 
effect 

The  Collector  afterwards  sent  an  order  .to  the  manager  of  the  zemindaiy, 
under  the  Court  of  Ward8,^directing  him  to  put  the  Pandaram  in  possession  oftbe 
pagoda.  The  manager  having  hesitated  to  obey  it,  the  Collector  issued  the  follow- 
ing peremptory  order  : — 
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"  To  the  Guardian  of  Ramnad. 

'^  I  have  received  and  pemsed  the  urzi  !No.  14^  addressed  bj  you  on  the  23rd 
instant,  to  the  effect  that  the  pagoda  of  Rameswarem  and  the  villages  attached  to  it 
shonld  not  be  put  in  the  possession  of  the  Fandaram^  and  that  your  man  and  the 
Pandaram's  man  should  jointly  hold  the  management.  Having  examined  the 
documents,  etc.,  connected  with  the  above  matter  for  several  days,  I  fnrote  to  the 
Board  the  circumstances  under  which  the  said  Pandaram  held  the  said  pagoda  and 
the  villages  attached  thereto  for  a  long  time  prior  to  the  attachment  by  the  sarkar. 
In  accordance  with  the  orders  issued  in  this  matter  by  the  Government  and  the 
Board,  you  were  ordered  to  allow  the  Pandaram  to  hold  the  said  pagoda,  etc.  You 
should  do  so  immediately.  The  delay  is  un&ir.  You  wrote  that  your  servants  also 
should  be  employed  together.  This  will  create  a  great  disturbance.  Therefore  the 
custom  must  be  followed  up.  Nothing  can  be  done  contrary  to  the  custom.  How-^ 
ever,  if  the  said  Pandaram  misbehave  for  the  future,  it  will  be  then  taken  into  con- 
sideration. If  you  do  not  give  him  possession  immediately  the  sarkar  officers  shall 
be  sent  to  put  him  in  possession." 

Nothing  can  be  more  decisive  than  this  action  of  the  Collector  on  the  question 
of  the  character  in  which  he  was  acting.  So  far  from  relying  on  the  right  of  the 
zemindar,  he  acted  in  direct  opposition  to  the  claims  of  his  guardian. 

The  Pandaram  (Yenkatachellum)  having  been  thus  restored  to  full  possession 
of  the  pagoda,  the  manager  for  the  zemindar  again  put  forward  his  daim  to  the 
management,  and  on  this  occasion  he  impeached  £e  validity  of  the  title  under  which 
the  Pandaram  had  held  the  office  since  1815,  asserting  the  zemindar's  right  to 
appoint  the  Pandarams  as  well  as  to  manage  the  pagoda. 

This  new  dispute  was  referred  to  the  then  Collector,  Mr.  Wroughton.  His 
report  upon  it  is  dated  the  7th  January  1834.  It  appears  that  he  examined  the 
depositions  sent  to  the  CoUectorate  in  1815,  and  other  documents,  and  he  records 
the  facts  which,  in  his  opinion,  are  adverse  to  the  claims  made  on  the  part  of  the 
zemindar.  He  also  reported  in  favour  of  the  title  of  the  Pandaram  YenkataoheUum 
to  the  office. 

The  Board  of  Revenue  upon  this  report  made  a  minute  on  thd  30th  July  1835, 
that  there  existed  no  ground  for  questioning  the  validity  of  the  appointment  of  the 
Pandaram. 

One  of  the  objections  urged  by  Mr.  Mackeson  to  the  judgment  of  the  High 
Oourt  was  that  the  Judges  nad  given  too  much  weight  to  the  reports  of  &e 
Collectors,  which  they  described  as  ^^  quasi  judicial  proceedings."  It  is  to  be 
observed,  however,  that  it  is  the  duty  of  the  Collectors,  under  s.  10  of  the 
Kegulation  of  1817,  to  ascertain  and  report  to  the  Board  the  names  of  the  present 
trustees,  managers,  and  superintendents  of  the  temples,  and  by  whom  and  under 
wlmt  authority  they  have  been  appointed  or  elected,  and  whether  in  conformity  to 
the  special  provisions  of  the  original  endowment  by  the  founder,  or  under  anv 
general  rules.  They  are  also  under  s.  11  to  report  all  vacancies^  with  foil 
information  to  enable  the  Board  to  judge  of  the  pretensions  of  claimants,  and 
whether  the  succession  has  been  by  descent,  or  bv  election,  and  if  so,  by  whom.  The 
report,  therefore,  of  Mr.  Wroughton  was  entirely  within  his  province,  and  the  line 
of  his  dnty. 

Their  Lordships  think  it  must  be  conceded  that  when  these  reports  express 
opinions  on  the  private  rights  of  parties,  such  opinions  are  not  to  be  regarded  as 
Imving  judicial  authority  or  force.  But  being  the  reports  of  public  officers  made  in 
the  course  of  duty,  and  under  statutable  authority,  they  are  entitled  to  great  con- 
sideration so  far  as  they  supply  information  of  official  proceedings  and  historical 
facts,  and  also  in  so  far  as  they  are  relevant  to  explain  tne  conduct  and  acts  of  the 
parties  in  relation  to  them,  and  the  proceedings  of  the  Government  founded  upon 
them. 

Whilst    protesting    against    the    weight    given    by    the    High    Court    to 
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llr.Wroughton's  Report,  Mr.  Mnekescm  iavoked  the  authority  of  the  Collector's  opinion 
contained  in  the  last  paragraph  of  iiy  in  aid  of  his  contention  that  tb^  appointment 
was  intalid  witJiont  the  semindar's  oonfirmation. 

The  paragraph  is  as  follows : — 

'^  Para*  13.  It  appears  generally  from  the  dooaments  and  witnesses  produced 
on  both  sides,  that  it  dba  been  the  established  custom  that  the  dying  Pandaram 
nominates  one  of  his  disciples,  and  that  the  election  is  reported  for  the  zemindar's 
Mmctton  and  approbation,  who  therefore  issues  orders  to  the  stalathars  of  the  pagoda 
to  sboiw  him  the  usual  respect  and  to  obey  his  orders.  At  the  time  the  pr^ent 
Pftndaxam  was  nominated  toe  aemindary  was  in  dispute,  and  held  under  attachment 
by  the  Oollecior,  so  that  the  orders  which  would  have,  under  other  Gircumstaace& 
emanated  from  iJie  zemindar,  were  passed  by  the  OoUector.  The  orders  were  dated 
S8rd  July  1^16,  to  the  late  head  tabsildar." 

Hie  opinion  of  Mr.  Wrongbton  is  clearly  against  the  claim  of  the  zemindars  to 
nominate  to  the  office,  and  it  may  be  doubtful  whether  he  intends  to  support  their 
pretension  to  a  right  of  confirmation  in  the  sense  of  a  power  entitling  the  zemindar 
to  reject  the  person  elected,  and  to  treat  the  Pandaram  who  enters  upon  the  office 
without  his  confinnation  as  an  usurper. 

But  however  that  may  ]be,  ^ir  Lordships  have  ahready  said  i^at  the  opinions 
of  the  Collectors  are  not  to  be  treated  as  having  judicial  authority.  They  also  think 
that  if  the  opmion  of  Mr.  Wroughton  really  is  to  the  effect  contended  for,  it  is  not 
well  founded.  They  have  already  comm^ited  on  the  effect  of  the  orders  passed  by 
the  Colleetor  in  1816. 

It  is  very  probable  that  the  Pandarams,  on  their  election,  were  presented  to  the 
fietupati,  not  for  the  conficmatioB  of  their  title,  but  to  obtain  from  faim,  as  the  great 
chienain  of  the  district^  a  recognition  of  it,  and  to  secure  his  protection  and  support 

In  consequence  ai  the  recommendations  contained  in  the  reports  of  the  Col- 
lectors (1832  and  1884)  rales  were  drawn  up  for  the  superintendence  of  the  pagoda. 
They  were  to  the  effact  that  the  Pandaram  was  to  be  the  manager,  but  an  officer  of 
the  zemindar  was  to  superintend  the  management,  reporting  to  the  zemindar,  who 
was  to  semd  in  the  reports  to  the  Collector.  It  was  expressly  declared  that  this 
officer  should  treat  the  randaram  vntix  great  respect 

This  state  of  things  again  led  to  frequent  disputes.  Mr.  Blackbume,  the 
CbBector,  writes  to  the  Soara  ibat  he  had  reeeived  no  less  than  forty-two  roorimi- 
natory  complaints  in  eleven  months  from  the  manager  of  the  zemindary  and  the 
Pandaram.  In  consequence  the  pagoda  was  ;i^ain  placed  under  attachment ;  and 
iiie  Collector,  on  the  17th  Septemoer  1836,  addrefised  orders  to  the  Pandaram  and 
the  manager  stating  that^  as  they  gave  vain  trouble,  and  did  not  act  up  to  the 
Board's  orders,  the  management  would  be  kept  under  attachment  on  behalf  of  the 
drear  until  they  came  to  an  amicable  settlement. 

In  April  1837  the  disputants  came  to  a  formal  compromise,  and  the  Pan* 
daram  promised  to  submit  to  the  superintendenoe  of  tihe  manager^  and  do 
certain  things  in  conjunction  with  him.  The  Bazeenamah  drawn  up  on  this 
oocasien  was  strongly  relied  upon  by  the  appellant's  Counsel.  Taken  by  itself 
this  agreement  would  certainly  appear  to  recognise  the  manager  as  superinten- 
dent in  right  of  the  zemindar ;  but,  having  regard  to  the  recommendations  in 
Mr.  Yivash's  report,  paragraph  5,  that  the  zenundar  should  be  appointed  super* 
tisoT,  with  authority  to  interfere  in  controlling  expenditure  and  cheeking  abuse% 
tiieir  Lordships  tfaixik  that  the  acknowledgment  must  be  referred  to  the  power 
entrusted  to  the  zemindar  as  the  nominee  of  the  Government  Even  if  it  had 
been  shown  that  some  power  of  superintendence  resided  in  the  owners  of  the 
sendndary,  it  would  not  at  all  follow  that  the  right  to  interfere  in  the  appointment 
of  Pandarams  belonged  to  them* 

Pandaram  Yeimatachellum  continued  in  office  until  his  death  in  Kovember 
1854,  having  filled  it  since  1815. 


(27) 

Bdfore  Ms  death  he  appointed  as  hiij  ducce^or  OhockalillglkMi  PiOai,  who 
(s6]!i[tiiiued  in  offioe  nntil  his  death  in  Febmary  1857.  He  appointed  CMdambara 
Pillai  to  saceeed  him,  who  died  shortly  afterwards,  having  first  ttoniitiated  Auba- 
laVana  Pillai,  the  original  defendant  in  this  snit^  to  be  his  sncc^asor. 

It  results  from  a  review  of  the  whole  mass  of  evidence  in  thi^  casd  tbat  there 
lA  n6  instance  of  the  appointment  of  a  Pandaram  by  the  ^emiiltdaii^  satis&otoifily 

Si'oved,  except  that  of  tiie  child  by  Mnttu  Eamalinga  ih  179*,  not  of  any  Pan- 
at-am  havihg  been  kept  otit  6f  his  office  or  ejected  m>ta  it^  because  tibe  fcemindar 
had  hot  cobfirtiied  his  appoitftment. 

In  the  absence  of  proof  of  the  actual  elercisd  of  cither  <of  the  Agjtubd  claimed, 
ttrd  rest  of  the  evidetice,  fot  the  t^ai^ns  already  giveii,  i4  in  their  Ixnrdshipe^ 
bpinion  whollv  insufficient  to  maintain  them.  They  are  tiieteforC  of  opiiiion  that 
tne  appeUant  nas  failed  to  establish  his  pretension  to  oust  tiie  Pandaram  from  his 
office,  oecause  he  was  hot  appointed,  or  confirmed  in  it  by  him  or  bis  predecessors. 
In  the  i*esnlt  they  will  humbly  advise  Her  MajeMy  fio  affirm  Ibe  aeciM  of  the 
High  Ootirt,  and  to  dismiss  this  appeal  With  costs. 


The  2l8t  May  18tr4. 

PreserUi 

Bit  3^wm  W.  Oolvile,  Sir  Barnes  Peacock,  Sir  Monta/;pM  B.  Smiihy 
Sir  Robert  P.  Collier,  and  Sir  Lawrence  Peel. 

Limkatian — FratuhUent  or  FordhU  Aegumtion — Reff.  It  qf  1805  b*  8. 

On  Appeal  from  the  Bigh  Gourl  tU  CcikmUa*^ 

Maharajah  Bigender  fiashore  Singh 

versus 
Rajah  Sabeb  Perhlad  Sein. 

¥b^.  Il  ot  1806  d.  8,  \9\n.ch  provided  timt  the  limftation  at  Ift  yeafa  febbll  hoi  hb  consider^  appli- 
(sabU  to  an^  privk&te  dainfi  of  right  to  inmibTeable  property,  if  tlue  party  ia  poaoeesion  shall  have 
hoqmred  posseeSion  hj  violence,  fniud,  or  other  tmjast  dishonest  means,  must  be  considered  with  some 
strictness  (otherwise  the  door  wonld  be  opened  widely  to  a  large  class  of  claims  which  Ought  properly 
to  be  baired),  and  the  alleged  frandtilent  or  forcible  dispottes^om  hinst  be  dearly  ^lAablidheA. 

Mr,  Cowisj  Q»C.y  and  Mr.  Doyne^  for  Appellant. 
Mr*  Leithy  Q.Cl,  and  Mr.  J.  D.  JBell  for  Respondent. 

Sir  if.  Colliih^  delivered  jndgment  as  follotw  ^— 

Tn  this  case  the  plaintfff  and  the  defendant  are  two  neiffhbotirkig  Rajahs,  eaoh 
possessing  a  large  tract  of  land,  and  the  question  is  to  whi(£  of  their  conterminous 
estates  the  villages  in  dispute  belong.  It  would  appear  that  dispntes  B,to6e  between 
the  predecessors  of  these  Rajahs  in  the  early  part  of  this  oentnry,  lUid  two  cross- 
isttfts  were  instituted  between  them  in  the  beginning  of  the  centnry.  The  Aen 
Ba^h  of  Ramnngger  daimed  12^  tuppehs,  and  on  ihe  other  hand  the  then  Rajah 
of  loettiah  claimed  some  85  villages,  which  are  said  to  have  formed  a  mehal  called 
Bamrah.  The  result  was  that  each  failed.  The  Rajah  of  Ramnug^  fiuled  in 
tdsrtablishing  his  title  to  those  tuppehs,  the  tuppehs  being  accorded  to  the  Rajah  of 
Bettiah,  and  on  the  other  hand  the  Rajah  of  Bettiah  failed  to  obtain  the  85  villages, 
the  villages  being  declared  to  belong  to  the  Rajah  of  Ramnngger*  In  1861  the 
present  Rajah  of  Ramnugger  instituted  a  suit  against  ike  present  Rajah  of  Bettiah 

*  From  the  judgment  of  Bayley  and  Pundit,  JJ,f  in  Regular  Appeal  No.  136  of  1863,  decided  ott 
the  29th  September  1866. 
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for  the  recovery  of  nine  villages,  alleging  ihein  to  be  part  of  the  85  viUages  deoreed 
to  his  predecessor^  and  that  the  Rajah  or  Bettiah  had  dispossessed  him  of  them,  and 
he  put  his  case  in  this  way.  In  1840,  on  the  death  of  the  then  Banee  of  Bam- 
nugger,  the  Government  laid  daim  to  the  estate  as  having  escheated  to  them  for 
want  of  heirs  and  took  possession  of  it ;  and  the  plaintiff  now  alleges  that  shorflf 
before  or  upon  the  G-ovemment  taking  such  possession,  the  Bajah  of  Bettiah  cm* 
trived  to  possess  himself  of  the  nine  villages  in  question.  The  Principal  Sudder 
Ameen,  before  whom  the  case  came  in  the  first  instance,  decided  against  the  plaintiff 
in  toto.  The  High  Court,  being  dissatisfied  with  that  decision,  remanded  the  cAse^ 
and  ordered  a  local  investigation.  The  Ameen  who  conducted  the  local  investigir 
tion  reported  in  favor  of  the  plaintiff  as  to  one  of  the  nine  villages  only  ;  but  tlie 
Principal  Sudder  Ameen  adhered  to  his  opinion  that  the  plaintiff  was  entitled  to 
none. 

On  the  case  coming  again  before  the  High  C<^t,  thjBy  came  to  the  conclosioii 
that  the  evidence  of  the  plaintiff  on  the  whole  preponde]:^ted  as  to  three  of  the 
%'illages,  and  accordingly  they  decreed  to  him  those  three,  dismissing  his  suit  as  to 
the  other  six.  There  was,  however,  on  the  Becord  an  issue  whether  the  suit  yrss 
not  barred  by  the  Statute  of  Limitations,  which  was  disposed  of  by  the  High  Court 
in  this  way  : — ^^  As  to  limitation,  it  is  clear  that,  if  we  believe  the  evidence  of  the 
plaintiff  regarding  the  villages  we  have  decreed  to  him,  plaintiff  is  in  time  as 
regards  the  villages  decreed  to  him,  because  the  cause  of  action  arose  to  the  plaintiff 
at  a  time  when  it  was  impossible  for  him  to  bring  the  present  suit,  until  he  had 
first  obtained  a  decree  in  proof  of  his  ovm  rights  of  inheritance,  and  so  shown  his 
having  a  locus  standi  in  Courf  Their  Lordships  propose  now  to  deal  with  this 
question  of  limitation,  to  which  the  argument  before  them  was  chiefly,  if  not  whollj, 
confined. 

The  facts  bearing  upon  this  question  may  be  shortly  stated  thus  :  The  Govern- 
ment took  possession  of  the  estate  in  1840  or  1841.  That  is  the  time  at  which  the 
plaintiff  alleges  dispossession  on  the  part  of  the  defendant,  and  therefore  the  tune 
when  his  cause  of  action  arose.  It  appears  that  the  plaintiff  brought  a  suit  against 
the  Government  and  another  defendant  for  the  purpose  of  establishing  his  title  as 
heir  to  this  estate.  A  decision  was  pronounced  in  his  favor  in  the  year  1845  hy 
the  Principal  Sudder  Ameen,  which  decision  was  confirmed  by  the  Court  of  Sudder 
Dewanny  Adawlut  in  1846.  In  1848  he  was  actually  put  into  possession,  and  he 
remained  in  possession  until  1854.  He  was  afterwards  called  upon  to  give  further 
security  to  abide  )he  event  of  the  appeal,  and  on  his  failure  to  do  so,  the  Court  of 
Sudder  Dewannv  Adawlut  caused  the  estate  to  be  put  under  attachment  The 
appeal  was  decided  finally  in  his  favor  in  1858  by  the  Judicial  Committee  of  the 
Privy  Council,  and  thereupon  he  was  again  put  into  possession. 

The  very  question  now  to  be  decided  arose  between  these  same  parties  in  a 
suit  wherein  the  present  plaintiff  sought  to  recover  from  the  present  defendants 
certain  other  lands  which  he  ^eged  were  within  the  limits  of  the  zemindary  of 
Bamnugger,  and  not  within  those  of  Bettiah.  This  suit,  though  commenced  on 
the  same  day  as  the  present,  came  on  appeal  before  this  Board  in  February  1869. 
In  that  case,  as  in  the  present,  it  was  contended  on  the  part  of  the  plaintiff  that  the 
operation  of  the  statute  had  been  suspended  by  the  litigation  in  which  he  had  been 
engaged  in  order  to  establish  his  title  to  his  estate  and  by  his  dispossession  in 
1848. 

In  order  to  show  that  the  case  is  precisely  in  point,  it  is  enough  to  read  a  few 
sentences  of  the  judgment.  It  is  reported  in  the  12th  Moore's  Indian  Appeals,  sod 
at  page  341  *  this  is  stated  : — "  If,  however,  it  were  granted  that  a  right  of  action 
accrued  to  the  appellant  at  the  date  of  the  tbakbust  proceeding  (that  would  be  the 
year  1845,  three  or  four  years  later  than  the  cause  of  action  would  arise  in  the 
present  case),  and  their  Lordships  think  it  impossible  on  the  evidence  to  fix  the 

»  12  W.  B.  p  0,  6.—  Sue  p.  20  ;  2  Suth.  P.  C.  B.  225.-^See  p.  242. 
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dispossession  at  a  later  date,  the  suit  would  nevertheless  fall  within  the  twelve  years' 
limitation,  unless  the  appellant  could  show  that  he  is  entitled  to  deduct  the.  whole 
or  some  part  of  the  period  between  February  1848  and  the  beginning  of  1858,  and 
to  support  this  claim  to  deduction  he  must  show  that  during  the  period  to  be  de- 
ducted, he  was,  in  the  words  of  the  Regulation,  ^  from  good  and  sufficient  cause 
precluded  from  obtaining  redress.'  Their  Lordships  would  l»ve  great  difficulty  in 
affirming  the  proposition  that  such  good  and  sufficient  cause  had  here  been  shown 
to  exist.  The  appellant's  title  to  the  Raj  of  Ramnugger  was  established  in  the 
Courts  of  India  in  September  1846.  He  was  put  in  possession  of  the  property  in 
June  1848,  though  between  May  1654  and  some  day  in  the  beginning  of  1858  it 
was  again  under  attachment.  How  can  it  be  said  in  these  ciicumstanoes  he  wa8 
between  1848  md  1858  precluded  from  maintaining  a  suit  for  protecting  his 
zemindary  and  recovering  lands  taken  from  it  by  encroachment?  It  would  be 
very  dangerous  in  their  Lordships'  opinion  to  lay  aown  as  a  rule  that  the  pendency 
of  an  appeal  to  England  puts  the  party  who,  subject  to  that  appeal,  is  the  owner  of 
an  estate,  under  a  kgal  disability  to  bring  a  suit  in  that  character  against  third 
parties.''  Their  Lordships  therefore  affirmed  the  decision  of  the  Indian  Court, 
which  in  that  case  had  held  that  the  Statute  of  Limitations  was  a  bar  to  the  plaintiff's 
claun. 

Their  Lordships  consider  themselves  precluded  from  considering  whether  the 
present  case  is  taken  out  of  the  statute  by  the  exception  in  s.  14  of  Reg,  III 
of  1793, — ^viz.,  ^'or  shall  prove  that  from  minority  or  other  good  and  sufficient 
cause  he  is  precluded  from  obtaining  redress,"  because  this  question,  is  actually  res 
judicata  by  this  very  tribunal  between  the  same  parties.  It  has,  however,  been 
argued  on  the  part  of  the  plaintiff  that  in  this  case  he  brin^  hunself  within  an 
exception  to  be  found  in  the  subsequent  Reg.  II  of  1805  s.  3  : — ^^  The  limitation 
x>(  twelve  years  fixed  by  s.  14  Reg.  Ill  1793,  s.  8  Reg.  VII  1795,  and  s.  18 
Be^.  II  1803,  shall  also  not  be  considered  applicable  to  any  private  claims  of 
right  to  lands,  houses,  or  other  permanent  immoveable  property,  if  the  person  or 
persons  in  possession  of  such  property  when  the  claim  of  right  thereto  may  be 

E referred  in  a  competent  Court  of  judicature  shall  have  acquired  possession  thereof 
y  violence,  fraud,  or  by  any  other  unjust  dishonest  means  whatever;"  and  the 
Regulation  goes  on  to  say  tliat  if  the  plaintiff  seeks  to  exempt  himself  from  the 
ordinary  rule,  he  must  state  the  fraud  or  violence  in  his  declaration  or  replication. 
It  has  been  argued  that  the  plaintiff  does  sufficiently  state  a  case  of  dispossession  by 
fraud  and  violence  in  his  plaint  and  subsequent  statement  by  his  pleader,  and  that 
the  evidence  is  sufficient  to  satisfy  their  Lordships  that  he  was  dispossessed  by  fraud 
or  violence  within  the  meaning  of  the  words  of  this  statute.  Although  it  may  be 
perhaps  fairly  contended  that  there  is  a  sufficient  statement  in  the  declaration  to 
bring  the  plaintiff  within  this  exception,  no  issue  appears  to  have  been  directed  to 
this  question,  and  the  attention  of  the  High  Court  does  not  appear  to  have  been 
directed  to  it  at  all,  inasmuch  as  they  confined  their  attention  entirely  to  the  question 
whether  the  plaintMF  could  bring  himself  within  the  exception  of  s.  14  of  Keg.  Ill 
of  1793.  But  their  Lordships  nevertheless  are  asked  to  consider  the  evidence  and 
to  say  that  the  plaintiff  has  brought  himself  within  this  exception.  They  think  it 
right  to  observe  that  this  is  an  exception  which  they  think  must  be  construed  with 
some  strictness^  for  the  door  would  be  opened  widely  to  a  large  class  of  claims 
which  ought  properly  to  be  barred  by  limitation,  if  at  any  period  less  than  sixty 
years  a  phdntiff  were  enabled  to  evade  the  operation  of  the  Statute  of  Limitations 
merely  by  alleging  and  giving  some  evidence  of  fraudulent  or  forcible  dispossession. 
Their  Lordships  think  that  such  fraudulent  or  forcible  dispossession  must  be  clearly 
established. 

Applying  their  minds  to  the  evidence  which  has  been  relied  up9n  on  the  part 
of  the  plamtiff,  they  have  to  observe  in  the  first  place  that  in  the  suit  as  originally 
brought  and  heard  before  the  Principal  Sudder  Ameen  there  was  no  allegation  of 
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vioiefQt  or  fiiiiidnl«iit  dispossessiDii,  l^io  wm  pimply  a  stutem^t  of  di^f099^fm«L 
UpoA  the  caae  bdii^  reioandod,  evidouoe  of  diB{>9ft9e80i<>ii  was  bf^agbt  forvni^id  fl^r 
fhe  first  tiiM,  and  it  wa&  to  tim  efifoet  :-r^With  r^^sp^t  to  eacb  of  tb^  tl^>^  villAg^fi 
'^and  tiieir  Lprdghips  bolievo  with  resp^ot  to  eatph  of  tbe  aine  4lso)y--rOiie  or  twp 
wknesses  depose  to  toe  a^uts  of  tbe  R»jah  of  B^^tiab  b^viiig  come  imou  tlie  land 
wbUe  the  pntnraree  was  in  the  act  of  odilecting  i^  reata ;  tW  tbey  bappened  i^ 
ha^e  fbimd  upon  bim  the  rent^roUi  and  offidbi  doinmieats  conneoted  witl^  ijio  land ; 
that  thej  took  tfaam  forciUy.  from  him,~aQd  expelled  bim  aod  tpolji:  possessionu  Tba 
same  stoiy  is  told  in  eaoh  of  tbe  OMes,  and  what  appears  more  fivrngqlar,  jut  is  alaq 
said  <that  although  the  Attention  of  the  Qovem^ieiit  autboritiw  was  qaljad  to  Ae 
matter  ther  rmsed  to  take  any  notioe  of  it  I^  should  be  recollefst^d  tbat  the 
potwaree  toen  disposaeesed  was  Uie  patwaree  acting  on  beibalf  ^  the  0>Qyejrmaeot, 
and  it  is  farther  to  be  ohserred  that  the  pbinti^  himself  sfa»te9  TOOJ^  iban  once  tbs^ 
he  reeevfed  all  these  «ighiy*fiFe  villages  from  the  Qq^enm^otf  wlu^  yrere  ii^ 
possession  of  them,  Fsthtfat  makipff  any  statement  at  all  ^  to  this  ^ego^  iS^r^ibk 
oispossession.  It  is  farther  to  be  obserFed  that  the  Principal  S^ddo^  Aff^eu  would 
appear  to  hwre  wholly  disbelieved  this  eyidence,  md  ib&^  m  aM^wtipi).  of  the  ]Si^ 
Cotivi  was  never  oalled  to  it« 

Under  these  circumstances  their  Lordships  have  no  difficulty  in  comiog  ^ 
the  eoQclasion  ibat  no  snob  fraudnlent  or  forcibly  dispossesaion  ba^  be^n  proved 
as  twoold  bring  ihe  plaintiff  within  ihe  exoeption  of  p.  3  of  l^e  S^gqiUtiou  of  18Q$, 
and  Hmj  feel  boand  to  decide  ib«t  tiixe  plaintiff's  <daim  is  bari^M  by  tho  .^Wn(s9 
of  liamatioBs.  ISie  plaioiiff'B  anit  most  be  d»}in^aed  ni^n  iba^i  grsKwd »  w)4  i( 
is  tiierefore  imn^oessary  for  &eir  Lordsbqps  to  e^prep^  Any  Qpiniop  np^i^  il|b>^  mmi? 
of  the  ease. 

Their  LordAipe  will  therefote  hombly  advise  Her  tfigesty  tbptt  the  i^gm 
of  the  High  Conit  be  reversed^  that  the  suit  of  tbe  respondent  be  disnuaeedf  a^d 
tiiat  (OieaippeUant  haire  his  eoets  in  boib  tbe  QpiirtA  b^ow  md  of  tbis  ispp^t 


■w*^»^ni-»     ifi'ii'^f       11  ■  ■  "I  11  r  ri  I      ii'n'i* 


The  5th  June  1874. 

Present: 

Bir  Jame9  W.  OcAvlle,  Sir  Barnes  Peacock,  Sir  Montague  %  Smkh^ 

Sir  Robert  P.  Collier^  and  Sir  Lawrence  Peel. 

Limitcition'^Cattse  qf  Action^ 

On  Appeal  ^om  the  ERgh  Court  t^  Madras, 

Bigah  Sri  Cbaitanya  Obnndra  Hariscbandana  Jagadev9  pahadopr 

t>er8U8 
The  CollectQr  of  Qanjam  and  another. 

In  a  Bidt  tp  recover  possession  of  certain  villages  belonging  to  a  talook  wliich  had  bean  sold  Iff 
Got^rnmeat  for  anaan  of  xerenaa^  where  piaintifi  alleged  th^t  they  ought  i^ot  to  have  been  loldtf 
thej  were  not  subject  to  revenue^  the  second  defaodant,  who  was  the  purchaser  and  in  actual  possessioQf 
pleaded  limitation  as  a  bar.  PlaintiJS  urged  that  a  fr^h  cause  of  action  arose  in  consequence  of  some 
proceedings  of  the  Qovemment  by  which  they  made  a  new  grant  of  the  villages  to  the  second  defeodsoA) 
at  aa  inciieased  reyeaae. 

Hbld  tibat  euch  grant  would  not  give  a  new  pause  of  APt^o<^»  and  caAnc^  ^fteot  t^  tin^e  wbeu  1^ 
d^y  oauae  of  action  arose  to  plaintiff. 

Mr.  Carney  Q.  C,  and  Mr.  S.  O.  Grady ,  for  .A4>pellaiit. 

Mr.  Forsuthy  Q.C.y  for  the  Collector,  and 

Mr.  Leithy  Q.  C.,  and  Mr.  J.  B.  Noriany  for  the  other  Bespondent 

Two  Couiits  in  India  had  held  the  claim  of  tbe  appellant  to  considerable  villages 
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to  be  barred  by  limitation  under  Act  XIY  of  1859,  the  sait  not  having  been 
broaght  within  twelve  years  after  the  second  respondent  claimed  possession  of  the 
propertv  purchased  by  Us  fintber.  The  present  suit  was  commenced  in  1858  to  recover 
fifty  villages  paving  a  quit-renL  and  fourteen  other  villages,  besides  Bs.  455^000 
as  the  past  produce.  In  1869  the  Civil  Court  gave  judgment^  holding  the  claim  to 
be  barred  by  the  Indian  Law  of  Limitation^  which  decision  was  cmfirmed  by  the 
High  Court  of  Madras^  from  whose  decision  the  present  appeal  was  lodged. 

Sir  MoiUague  Smith  gave  judgment  as  follows : — 

This  is  a  very  dear  case.  Both  the  Courts  in  India  have  decided  that  the 
claim  of  the  plaintLOT  is  barred  by  the  limitation  of  twelve  years.  He  brought  his 
suit,  as  the  adopted  son  of  the  late  zemindar  of  Hautghur,  to  recover  fifty  villages 
which  had  belonged  to  the  talook  of  Hautghur.  That  talook  was  sold  by  me 
Govenunent  for .  arrears  of  revenue.  It  is  aUeged  by  the  second  defendant^  whp 
was  the  purchaser^  that  the  fifty  villages  were  sold  with  the  rest  of  the  talook.  It 
is  alleged  on  the  part  of  the  appellant  that  those  villages,  although  in  some  sense 
belonging  to  the  talook,  ought  not  te  have  been  sold  by  the  Chovernment,  inaamudi 
as  ihey  were  not  subject  to  revenue,  but  were  Mocassa  villages,  which  had  been  ' 
alienated  from  the  zemindaree^  and  paid  a  quit-rent  only  to  the  zemindar.  ^Hiat  is 
ihe  question  upon  ttie  merits^  if  the  merits  could  be  tried.  The  stde  was  in  1854. 
The  second  defendant  was  put  into  actual  possession  of  the  villages  in  1855,  and 
has  remained  in  possession  ever  since.  This  suit  was  not  brought  until  the  28th 
September  1868.  which  is  more  than  twelve  years  after  he  was  so  put  in  possessiou. 
JPrimd  faciey  tnerefore,  the  Statute  of  Limitation  is  a  bar.  Mr.  Cowie  ha3 
endeavoured  te  show  that  a  fresh  cause  of  action  arose  in  consequence  of  some 
proceedings  of  the  Government,  by  which  it  is  said  they  made  a  new  grant  of  these 
villages  te  the  second  defendant,  the  present  zemindar,  at  an  increased  revenue  of 
Rs.  5,000.  But  such  a  grant,  supposing  it  to  have  been  made^  would  not  give  a 
new  cause  of  action,  and  cannot  affect  the  time  when  the  only  cause  of  action  arose 
to  the  present  appellant  The  appellant  is  suing  under  the  title  he  had  in  18S4  and 
1855^  and  he  has  no  other  title,  ana  he  does  not  allege  that  he  has  had  any  possession 
or  that  the  Government  has  given  him  possession  since  his  first  dispossession.  It  is 
quite  unnecessary,  therefore,  te  go  inte  those  proceedings,  inte  which  Mr.  Cowie 
went  in  some  detail,  for  the  purpose  of  raising  the  point.  It  is  sufficient  to  say  that 
all  ihat  passed  between  the  Government  and  the  second  defendant,  the  present 
zemindar,  does  not  at  all  affect  the  question  of  limitation*  The  bar  applies  if  the 
cause  of  action  has  not  arisen  within  twelve  years.  It  is  quite  dear  here  that  it  did 
not  arise  within  that  period,  and  therefore  the  judgments  of  the  Courts  in  India  are 
right. 

Their  Lordships  will  humbly  recommend  Her  Majestv  to  affirm  the  judgment  of 
the  High  Court  of  Madras^  and  to  dismiss  this  appeal^  with  costs. 


The  9tb  June  1874. 

Present : 

Sir  James  W.  ColvilC)  Sir  Barnes  Peacock,  Sir  Montague  D.  Smith, 
Sir  Robert  P«  Collier,  and  Sir  Lawrence  Peel. 

Ae^  /o/*  1845  s.  21 — Joint  Hindoo  Famih/ — Pu/rcihMehy  Manoffing  Msmber, 

On  Appeal  from  the  High  Ooitrt  at  CalcuttaJ^ 

*  From  the  jndgttieiit  of  Bt^y  and  Karmao,  •/«/;  in^Qgnte  AiuMca  No.^  of  I869r  bedded  m  the 
20th  April  1870.— 18  W.  R.  847. 


t 
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Toondun  Singh 

versus 

Baboo  Pokhnarain  Singh  and  others. 

Kotwitlistanding  anything  contained  in  Act  I  of  1846  s.  21,  the  members  ci  a  joint  Hindoo  family 
may  sue  to  enforce  rights  acqnired  by  them  under  a  ptoxihase,  at  a  sale  for  arreais  of  reyenne,  made  fay 
the  managing  memlwr  in  hu  own  name,  bat  on  behalf  of  the  ^unily,  though  he  ia  tiie  sole  certified 
porchaaer. 

Mr.  L^Jiy  Q.C.,  and  Mr,  C.  W.  Arathoon  for  Appellant 
Mr,  Doyne  for  Bespondents, 

Sir  Barnes  Peacock  gave  the  judgment  of  their  Lordships  as  follows : — 
The  point  in  this  case^  has  been  reduced  now  to  the  question  as  to  what  is  the 
proper  construction  to  be  put  upon  the  21st  Section  of  Act  I  of  1845.  The  Higb 
Court  expressed  their  opinion  '^  that  a  purchase  at  a  sale  for  arrears  of  revenne 
under  Act  I  of  1845  made  by  the  managing  member  of  a  joint  Hindoo  family  in  \as 
ovna  name,  but  on  behalf  of  the  joint  famity,  is  not  affected  by  the  21st  Section  of 
that  Act,  and  that,  notwithstanding  anything  contained  therein^  the  members  of 
such  joint  family  ma^r  sue  to  enforce  rignts  acquired  by  them  under  such  a  purchase 
as  against  the  managing  member,  though  he  is  the  sole  certified  purchaser.  Their 
Lordships  entirely  concur  in  that  view  of  the  construction  of  Act  I  of  1845.  It 
appears  upon  the  Ilecord  that  this  judgment  was  pronounced  on  the  20th  April  1870, 
and  that  the  impeal  was  preferred  and  allowed  to  Her  Majesty  in  Council  on  tiie 
14ih  May  1870.  The  iudgment  in  review  which  has  been  sent  up  and  notified  to 
Her  Majesty  in  Council,  and  put  upon  the  Record  in  this  case,  was  passed  on  the 
29th'~ August  1871,  after  the  appeal  was  Preferred.  It  does  not  appear  that  any 
appeal  has  been  preferred  against  the  judgment  which  was  pronounced  in  review, 
and  under  those  circumstances  their  Lordships,  being  aware  that  such  a  judgment 
has  been  passed,  will  humbly  recommend  Her  Majesty  to  affirm,  with  the  costs  of 
this  appeal,  the  original  decree  passed  by  the  High  Court  so  far  as  it  finds  the 
properties  in  question  to  be  part  of  the  joint  family  estate,  but  without  prejudice  to 
the  subsequent  judgment  which  was  passed  by  the  High  Court  in  review,  or  to  any 
proceeding  which  may  be  taken  thereunder.  That  win  leave  all  the  questions  open 
as  to  carrying  it  out. 


The  24th  June  1874. 

Present ; 

Sir  James  W.  ColvUe,  Sir  Barnes   Peacock,  Sir  Montague  E.   Smith, 

and  Sir  Robert  P.  Collier. 

Enhancement  of  Rent — Azeemahadee  Rupees  and  Sicca  Rupees — Conoersion  into 

Company* s  Rupees — Jurisdiction  of  High  Court. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Meer  Mahomed  Hossein 

versus 
Alexander  John  Forbes. 

Defendant)  representing  the  granteee  of  a  talook  under  a  sonnnd  made  in  1775,  when  the  rent  le- 
served  was  Sanwat  Azeemahadee  Rs.  2,699,  was  sued,  bj  the  auction-purchaser,  for  enhancement  of 
rent  to  Go/s  Rs.  8,466-2.    The  High  Court  held  that,  under  Act  X  of  1869,  he  was  not  entitled  to  en- 


*  From  the  judgment  of  Kemp  and  £«  Jackson,  •/J'.,  in  Special  Appeal  No.  811  of  1£68,  decided  on 
the  8rd  August  1868. 
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hancCf  as  from  the  time  of  the  permanent  settlement  (1802),  down  to  1836,  when  sicca  rupees  were 
jBonverted  into  Company's  rupees,  defendant  and  his  predecessor  had  paid  sicca  Rs.  2,107  in  lieu  of 
Azoemabadee  Rs.  2,699 ;  but  they  allowed  the  Azeemabadee  rupees  to  be  converted  into  Company's 
rupees  according^  to  a  fiesh  calculation,  ij^^  at  a  higher  rate  than  Ks.  %248  at  which  the  conversion  had 
been  made  when  sicca  rupees  ceased  to  be  a  legal  tender : 

HsLDy  that  as  the  case  was  before  the  High  Court  in  special  appeal,  they  had  nothing  to  do  with 
the  evidence.  There  was  no  evidence  upon  which  it  could  be  found  that  Azeemabadee  Rs.  2,599  was 
of  ahigher  value  than  Co.'s  Rs.  2,248  ;  but  even  if  the  High  Court  had  the  power  of  finding^  and  had 
found  such  fact,  yet  as  the  parties  had  agreed  from  a  period  antecedent  to  the  permanent  settlement 
that  the  Azeemabadee  Rs.  2^99  should  be  converted  into  siccas  at  the  rate  which  had  been  paid  down 
to  1836,  and  which  had  then  been  converted  into  Company's  rupees^  the  High  Court  was  wrong  in  over- 
ruling the  decision  of  the  Judge  who  had  tried  the  issues  and  had  dismissed  the  plaintifTs  suit. 

Mr,  Doyne  and  Mr,  Cowell  were  for  Appellant. 

Mr,  Field,  Q.  C,  and  Mr,  J,  D,  Bell  for  Respondent. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment  of  their  Lordships,  which 
was  delivered  as  follows  by  Sir  Barnes  Peacock  : — 

The  appellant,  the  defendant  in  the  suit,  represents  the  grantees .  of  a  talook 
noder  a  sunnud,  which  was  made  in  1775,  of  certain  lands,  the  rent  reserved  at  that 
time  being  Sanwat  Azeemabadee  Rs.  2,599.     The  plaintiff  represents  a  person  who 

Eurcbased  the  zemindaree  in  which  the  talook  was  situate  at  an  auction-sale  ;  and 
6,  as  representative  of  the  zemindar,  claimed  in  the  first  instance  to  enhance  the 
rent  to  the  present  value  of  the  lauds.  He  sought  to  raise  the  rent  of  Azeemabadee 
Rs.  2,599  to  Co.'s  Rs.  8,465-2.  The  Hidi  Court  held  that,  under  Act  X  of  1859, 
he  was  not  entitled  to  enhance.  Act  A  of  185ft  s.  15  says  : — "^No  dependent 
talookdar,  or  other  person  possessing  a  permanent  tratksferable  interest  in  land  inter- 
mediate between  the  proprietor  of  an  estate  and  the  ryots^  who  in  the  provinces  of 
Bengal,  Behar,  Orissa,  and  Benares  holds  his  talook  or  tenure  (otherwise  than  under 
a  terminable  lease)  at  a  fixed  rent  which  has  not  been  changed  from  the*  time  of  the 
permanent  settlement,  shall  be  liable  to  any  enhancement  of  such  rent,  anything  in 
s.  51  Reg.  VIII  of  1793,  or  in  any  other  law  to  the  contrary  notwithstanding.'' 
Hey  found  that  from  the  time  of  the  permanent  settlement  di»wn  to  the  time 
when  sicca  rupees  were  converted  into  Company's  rupees  in  1835,  the  defendant 
and  his  predecessor  had  paid  sicca  Rs.  2,107  in  lieu  of  Azeemabadee  Rs.  2,599. 
That  rent  could  not  be  changed  now,  even  if  it  could  be  shown  that  the  calculation 
under  which  the  Azeemabadee  Rs.  2,59&  were  converted  into  sicca  Rs.  2,107  was 
erroneous.  It  would  be  impossible  now  ip  go  back  to  the  grant  of  1775  and  to  say 
that  the  sicca  Rs.  2,107,  which  has  been  the  rent  paid  from  the  time  of  the  perma- 
nent settlement,  is  now  to  be  changed,  because  it  originated  out  of  a  grant  by 
which  Sanwat  Azeemabadee  Rs.  2,599  were  reserved.  The  High  Court  held  that 
this  was  not  an  enhancement  of  the  rent,  but  merelv  a  valuation  of  the  old  rent  of 
Azeemabadee  Rs.  2,599,  and  therefore  they  allowea  the  Azeemabadee  rupees  to  be 
converted  into  Company's  rupees  according  to  a  fresh  calculation. 

The  Judge  found  there  had  been  no  change  except  the  conversion.  He  says  :— 
"  Both  parties  having  been  called  upon  to  adouce  evidence  on  these  points,'  those 
were  the  two  issues  which  the  High  Court  had  sent  down  to  be  tried,  "  the  appel- 
lants have  filed  dakhillahs  or  receipts  from  1241  M.S.  to  1264  M.S.,  with  the  except 
tion  of  1262  M.S.>  and  which  have  been  attested  by  Moonshee  Jowahir  Ali  on  their 
behalf.  Those  documents  show  how  much  they  paid  in  each  year^  and  to  a  certain 
extent  prove  that  the  jumma  has  not  been  changed  during  those  years.^'  The 
receipts  show  that  the  jumma  was  paid  in  Company's  loipees,  and  therefore  to 
alter  the  amount  of  Company's  rupees  now  you  must  go  back  beyond  the  perma- 
nent settlement  to  show  that  these  Company's  rupees,  whidi  have  been  paid  for 
more  than  the  last  twenty  years,  were  too  small  an  amount  as  compared  with  the 
Azeemabadee  Rs.  2,599  reserved  in  1775.  He  says  : — *' Attested  copy  of  an  urzee 
of  Baijnath  Sing  has  also  been  filed  in  reply  to  a  perwannah  issued  by  the  Collector- 
He  was  surburakar  of  the  property  from  1*^43    to  1252   M.S.     This  paper   shows 
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that  in  May  1828,  or  1236  M.S.,  the  rent  of  the  istcmrar  was  sicca  Bs.  2,107." 
Be  says  that  this  document  shows  that  at  that  time,  viz..  May  1828,  the  rent  iru 
sicca  fes.  2,107.  From  the  copy  of  the  sunnnd  filed  in  former  suits  the  rent  iras 
fixed  at  Panwat  Bs.  2,599;  8=2^  Sanwat  Azeemabadee  rupees.  The  docODwnt 
above  mentioned  shows  that  the  rent  has  been  changed  into  sicca  Bs.  2,107,  9=10^ 
sicca  rupees ;  and  again,  according  to  the  batta  allowed  in  sicca  rupees  at  the  mied 
6-10-8  per  cent.,  changed  to  the  equivalent  in  Company's  Bs.  2,248-1-8.  Beyond 
this  equivalent  in  the  rupees  current  at  different  eras,  no  change  can  be  discovered 
of  the  rent  of  the  istemrar  having  ever  been  really  changed  since  the  grant  of  tie 
suiinud  in  1795  a.d.  The  respondent,  Mr.  A.  J.  Forbes,  has  submitted  no  evidence 
of  any  kind  to  show  the  contrary,  or  to  rebut  the  presumption  that  the  land  hss 
been  held  at  that  rent  from  the  time  of  the  permanent  settlement."  He  then  goes 
on,  and  in  a  note  at  the  foot  of  his  judgment  he  says  :-t-"  With  reference  to  the 
second  issue,  namely,  the  difference,  if  any,  between  the  Sanwat  Azeemabadee 
rupees  and  the  Company's  rupees,  the  claim  for  the  excess  having  been  dismissed, 
there  is  no  necessity  to  go  into  the  matter.  Beg.  XXXV  of  1793  s.  14,  which 
gives  the  different  rupees  current  at  the  time,  clearly  lays  down  that  96  old  Patm 
Sanwats  are  equivalent  to  sicca  Es.  100  of  the  19th  Sun,  and  to  reduce  sicca 
rupees  into  Company's,  the  sum  of  6-10-8  per  cent,  is  allowed,  ie,,  Company's 
Bs.  106-10-8  equal  to  sicca  Es.  100."  Then  he  says  :— ;'  See  Muller's  Tables."  Now 
the  Eegulation  to  which  the  learned  Judge  refers  is  Beg.  XXXV  of  1793.  It 
recites  that  it  was  necessary  that  there  should  be  no  other  coin  in  circulation  or  in 
use  except  the  sicca  rupee  of  the  19th  Sun,  and  they  state  the  mode  in  which  that 
was  to  be  brought  about.  Having  stated  that  sicca  rupees  only  should  be  received 
at  the  Treasury  in  payment  of  revenue,  that  they  should  be  received  in  payment  for 
salt,  they  prohibited  parties  from  making  contracts  after  a  certain  date  in  any  otiier 
coin  than  the  sicca  rupee,  stating  that  if  they  entered  into  any  such  contract  for 
any  sum  of  money  excepting  sicca  rupees,  the  contract  should  not  be  enforceable  in  i 
Court  of  Law.  *  Then  they  say  : — "  By  the  operation  of  these  rules  the  varions 
sorts  of  old  and  light  rupees  must  in  a  course  of  time  fall  to  their  intrinsic  worth 
compared  with  the  sicca  of  the  19th  Sun,  as  they  will  produce  no  more  in  the  mint, 
and  to  which  they  will  necessarily  be  brought  to  be  converted  into  siccas,  as  they 
will  be  nowhere  passable  or  in  demand  as  coin  from  being  nowhere  a  measure-of 
value."  Then  after  this  Eegulation  it  appears  that  the  Bs.  2,599  were,  by  arrange- 
ment between  the  parties,  the  one  who  was  bound  to  pay  the  rent,  and  the  other 
who  was  entitled  to  receive  it,  converted  into  sicca  Es.  2,107.  That  was  before  the 
permanent  settlement  The  permanent  settlement  in  this  district  was  made  in  1802. 
That  is  stated  in  the  respondent's  case.  The  rent  having  been  converted  into  sicca 
rupees  before  the  permanent  settlement  in  1802,  the  permanent  settlement  was 
made  with  the  plaintiff's  predecessor,  and  the  Government,  in  fixing  the  amonnt 
of  revenue  which  was  to  be  paid  under  the  permanent  settlement,  looked  to  the 
assets  of  the  estates,  and  they  must  have  taken  the  assets  of  this  estate  as  sicca 
Es.  2,107,  and  estimated  the  revenue  which  the  zemindar  would  have  to  pay  accord- 
ingly. The  permanent  settlement  was  fixed  upon  the  basis  that  the  rent  which  was 
payable  under  the  pottah  was  sicca  Es.  2,107,  and  from  the  time  of  the  permanent 
settlement  that  is  proved  to  have  been  the  only  amount  paid  in  discharge  of  rent  op 
to  the  time  when  the  sicca  rupee  was  abolished.  That  rupee  was  abolished  by 
Act  XIII  of  1836.  By  s.  1  it  was  enacted  that  "from  the  1st  January  183* 
the  Calcutta  sicca  rupee  shall  cease  to  l>e  a  legal  tender  in  discharge  of  any  debt, 
but  shall  be  received  by  the  Collector  of  Land  Eevenue  and  at  all  other  public 
treasuries  by  weight  and  subject  to  a  charge  of  1  per  cent,  for  recoinage."  Then  it 
states  that  the  new  coin,  which  is  called  the  Company's  rupee,  shoula  be  taken  at 
the  rate  of  16  now  or  Company's  rupees  for  every  15  Calcutta  sicca  rupees  of  dne 
weight,  that  is  to  .say,  the  Company  s  rupee  was  equal  to  iJths  of  a  sicca  rupee. 
From  that  time,  then,  the  defendant  could  not  continue  to  pay  his  rent  id 
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sicca  rupees,  because  the  sicca  rupees  had  been  abolished,  and  it  had  been  enacted 
that  no  tender  should  be  made  in  sicca  rupees.  It  was  therefore  necessary  to  con- 
vert the  sicca  Rs.  2,107  into  Company's  rupees,  and  that  was  done  by  adding  the 
difference  between  the  Company's  ruj^ees  and  the  sicca  rupees,  and  from  that  time 
the  sicca  Bs.  2,107,  which  had  been  paid  from  the  time  of  the  permanent  settlement, 
were  converted  into  Co.'s  Rs.  2,248,  which  were  paid  from  that  time  down  to  the 
time  of  the  commencement  of  this  suit. 

It  appears  to  their  Lordships  that  if  any  question  as  to  the  value  of  the  Azeem- 
abadee  rupees  could  have  been  entered  into  at  all  in  the  present  suit,  the'  conduct  of 
the  parties  in  dealing  with  the  Azeemabadee  Rs.  2,599  for  upwards  of  50  years  as 
being  the  equivalent  of  sicca  Rs.  2,107  would  have  been  much  stronger  evidence 
than  any  evidence  which  is  given  in  this  case  by  Mr.  Palmer  from  the  old  almanac, 
or  by  Mr.  Judah  from  Prinsep's  Tables,  in  which  he  stated  that  there  was  no  actual 
valuation  of  the  Sanwat  Azeemabadee  rupee.  He  states  : — "  The  information  will 
be  found  in  Prinsep's  Tables,  in  which  he  also  admits  some  errors  are  to  be  found ; 
at  the  same  time  he  states  that  those  tables  do  not  give  the  equivalent  of  Sanwat 
Azeemabadee  in  Company's  rupees,*'  they  only  give  it  in  siccas. 

Now  the  Judge  upon  that  evidence,  finding  that  from  the  time  of  the  permanent 
settlement  down  to  1836  sicca  Rs.  2,107  were  the  only  rent  which  had  been  paid; 
and  that  from  1836  these  sicca  rupees  had  been  converted  into  Co.'s  Rs.  2,248,  held 
that  the  plaintiff  was  not  entitled  to  recover  from  the  defendant  at  a  higher  rate 
than  that  which  had  been  paid  from  1835  to  the  time  of  the  commencement  of  the 
Fuit  as  the  equivalent  of  sicca  Rs.  2,107,  and  dismissed  the  plaintiff's  suit  The 
High  Court,  however,  thought  that  the  plaintiff  was  entitled,  at  this  distance  of 
time, —  notwithstanding  the  mode  in  which  the  parties  had  dealt  with  it,  notwith- 
standing the  fact  that  no  Azeemabadee  rupees  had  ever  been  paid  as  rent  from  the 
time  of  the  permanent  settlement  down  to  the  time  of  the  commencement  of  the 
suit, — to  recover  at  the  rate  of  Sanwat  Azeemabadee  Rs.  2,599  to  be  converted 
into  Company's  rupees  ;  and  according  to  the  evidence  which  has  been  given  in 
the  cause,  they  converted  the  SanWat  Azeemabadee  Rs.  2,599  into  Company's 
rupees  at  a  higher  rate  than  Rs.  2,248.  The  case  was  before  the  High  Court 
upon  special  appeal,  and  therefore  in  strictness,  they  had  nothing  to  do  with 
the  evidence  in  the  cause.  There  was  no  evidence  upon  which  (even  if  they 
could  have  been  allowed  to  do  so  by  law)  they  could  find  that  Sanwat  Azeema- 
badee Rs.  2,599  was  of  a  higher  value  than  the  Co/s  Rs.  2,248  into  which  they 
have  been  converted  ;  but  even  if  they  had  the  power  of  doing  that,  and  had 
done  so,  the  parties  had  agreed,  from  a  period  antecedent  to  the  permanent  settle- 
ment, that  the  Sanwat  Azeemabadee  Rs.  2,599  should  be  converted  into  a  different 
coinage,  namely,  the  sicca  rupee  at  the  rate  which  had  been  paid  down  to  1836,  and 
which  in  1836  had  been  converted  into  the  statutable  equivalent  in  Company's 
rupees. 

Under  these  circumstances  their  Lordships  think  that  the  High  Court  was 
wrong  in  overruling  the  decision  of  the  Judge  who  tried  the*  issues,  and  they  will 
therefore  humbly  recommend  Her  Majesty  that  the  decision  of  the  High  Court 
should  be  reversed,  that  the  decision  of  the  Judge  of  the  Lower  Court  should  be 
affirmed,  with  the  costs  of  this  appeal  and  the  costs  in  the  High  Court. 
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The  3rd  July  1874. 

Present : 

Sir  James  W.   Col  vile,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier,  and 

Sir  Lawrence  Peel, 

Statutable  RiglUa — Liability  without  Negligence, 

On  Appeal  from  the  High  Court  at  Madras. 

The  Madras  Railway  Company 

versus 
The  Zemindar  of  Carvetina^rum. 

In  a  suit  in  which  damnges  were  claimed  for  injuries  occasioned  to  plaintiffs*  railway  and  works  bf 
the  bursting  of  two  tanks  upon  defendant's  land,  defendant  pleaded  that  the  injuries  were  the  reBnlti^ 
influences  beyond  his  control.  The  first  Court  held  that  defendant  was  not  liable  in  the  absence  d 
negligence,  and  that,  he  had  not  been  negligent.  This  judgment  was  upheld  by  the  High  Cooit  on 
appe^.  Before  the  Priyy  Council  it  was  contended  that^  by  storing  up  water  on  his  land,  defendant 
Tendered  himself  liable  in  damages  in  the  event  of  its  escaping  to  the  injury  of  others,. even  thoaghk 
might  not  have  been  guilty  of  negligence. 

As  the  principle  that  a  man,  in  exercising  a  right,  may  be  liable,  without  negligence,  for  injioy 
done  to  another,  is  inapplicable  to  rights  conferred  by  statute,  the  Privy  Council  held  that  it  itm 
inapph'cable  to  the  case  of  defendant,  which  was  analogous  to  that  of  persons  on  whom  statutory  liglrti 
had  been  conferred  and  statutory  duties  imposed,  for  the  tanks  were  ancient  and  a  part  of  a  nataoial 
system  of  irrigation  recognised  by  law,  ana  their  maintenance  was  a  duty  in  many  instances  doTolTiog 
on  Bemindars  (of  whom  defendant  is  one),  who  have  no  power  to  do  away  with  the  tanks  in  which  Itfge 
numbers  of  p^ple  are  interested. 

Sir  John  Karslakey  Q.C.,  Mr.  Watldns  Williams^  Q.C,  and  Mr,  Mansel  Jc^ 
for  Appellant 

Mr,  Leithy  Q,G,y  and  Mr,  S,  G,  Grady  for  Respondent. 

This  was  a  case  in  which  damages  were  claimed  by  the  appellant  for  injaries 
occasioned  to  their  railway  and  works  by  the  bursting  of  two  tanks  upon  tk 
*  respondent's  land.  The  tanks^  whidi  had  burst  by  a  tremendous  fall  of  rain  in 
1865,  and  flooded  the  bridges  and  works,  were  ancient  reservoirs  for  the  sustenance 
of  the  inhabitants  of  the  district,  and  were  necessary  for  the  cnltivation  of  the  land 
and  the  religiona  services  of  the  Hindoos.  The  damage  done  to  the  railway  ^vas 
estimated  at  Rs.  45,000.  The  Civil  Court  held  that  there  was  no  cause  of  action, 
and  the  High  Court  affirmed  that  decision,  on  which  the  present  appeal  was  raised. 
The  point  was  whether  the  injuries  complained  of  were  the  result  of  inflnences 
under  the  defendant's  control,  or  the  consequence  of  m*  major^  or  the  act  of  Goi 
The  High  Court,  in  their  decision,  declared  that  a  rule  of  English  kw  was  not  a 
rule  for  them  untess  it  was  a  correct  rule ;  and  that  it  was  quite  possible  that  a  role, 
excellent  in  England,  would  be  wholly  inapplicable  in  India.  W  hen  the  Honse  of 
Lords  and  the  Exchequer  Chamber,  in  the  case  of  Fletcher  v,  Rylands,  L.  R  3  H-L 
330,  decided  that  there  was  a  liability  to  compensate,  they,  in  fact,  decided  ^\  * 
man  had  a  right  .to  store  water  only  when  he  had  taken  complete  precantien 
against  its  escape  ;  that  the  escape  was  unrebuttable  evidence  of  the  guilty  hurting 
of  the  right  of  another — of  the  commission  of  an  injury  ;  and  that  he  was  bound  to 
compensate  for  the  injury  caused.  The  storing  of  water  in  the  present  case  vas 
absolutely  essential  to  the  simple  agriculture  of  the  people,  and  the  High  G^ 
agreed  with  the  Civil  Judge  when  he  said  that  laws  older  than  the  Manomedan 
domination,  as  old  as  authentic  history,  had  organised  a  primary  necessity  of  sncfl 
tanks,  and  declared  the  destruction  of  them  me  greatest  of  crimes,  and  for  w^ 
obvious  reason  that  they  were  the  well-spring  of  a  people's  life.  Acting  Cfe| 
Justice  Holloway  said  : — "  My  conclusions  are  that,  on  the  true  understanding  ^^ 
the  case  of  Fletcher  v,  Rylands,  the  Civil  Judge's  decree  is  right ;  that,  if  otherwise, 
the  imposing  of  such  a  duty  upon  a  landowner  is  forbidden  by  precisely  the  samfl 


(37)    ^ 

principles  as  have  forbidden  the  imposition  upon  wharfingers,  railway  companies, 
and  shipowners  ;  that  this  attempt  would  never  have  been  made  if  the  final  decision 
had  rested  with  Judges  conversant  with  the  necessities  of  the  country  ;  and  that  it 
has  only  been  made  in  the  hope  that  such  a  rule  may  be  imposed  elsewhere  by 
Judges  not  so  conversant.  It  is  my  hope  and  belief  that  such  an  attempt  will  not 
be  suocessfxiL  If  it  is,  I  can  imagine  nothing  more  calamitous  to  the  Hindoo  than 
what  is  called  the  opening  up  the  resources  of  the  country,  Either  he  must  throw 
his  land  out  of  cultivation,  or,  without  proof  of  any  negligence  on  his  part,  be 
compelled  to  compensate  for  damages  resulting  from  natural  cultivation  to  works 
centuries  in  advance  of  his  immediate  social  necessities,  and  e:(pensive  beyond 
anything  which  these  actual  neceasitieB  would  have  generated.  I  entertain  neither 
doubt  nor  hesitation  in  dismissing  this  appeal  with  costs." 

Sir  John  Karslake^  for  appellant,  contended  that  there  was  such  a  degree  of 
legal  negligence  that  the  defendant  was  liable,  and  that  the  principles  in  England, 
as  laid  down  in  Fletcher  v.  Bylands  {tM.  supra)^  and  as  to  keeping  vicious  animals, 
would  apply ;  and  that  had  the  tanks  been  properly  constructed,  they  would  not 
have  burst. 

Mr.  Mansel  Jones  followed  on  the  same  side. 

Mr.  Lfeitk,  in  opening  the  case  on  the  part  of  the  zemindar,  dwelt  on  the  great 
importance  of  storing  water  in  India  to  prevent  fistmine,  and  referred  to  the  speech 
of  Lord  Salisbury,  on  the  Indian  Council  Bill  on  the  necessity  of  appointing  a 
Member  for  Pubhc  Works,  and  on  the  proposal  to  spend  thirty  millions  of  money 
for  improvements,  including  the  irrigation  of  tanks  for  the  public  benefit.  He 
showed,  by  the  Bengal  regulations  and  the  speech  of  Mr.  Burke,  the  necessity  of 
\J  storing  water  ;  indeed,  for  the  Hindoo  population  it  was  essential  for  their  religious 
^  observances.  There  was  no  analogy  between  the  cases  cited  on  the  other  side  as  to 
the  keeping  of  vicious  animals  ana  the  absolute  necessity  of  having  large  stores  of 
water  for  districts  in  India.  He  urged  that  all  necessary  precautions  had  been 
taken  by  the  zemindar  ;  that  as  the  Company  had  run  their  railway  through  part  of 
the  district,  they  should  have  provided  against  any  such  occurrence ;  that  the 
principles  on  which  the  ctfse  of  Fletcher  v.  Rylands  {ubi  aiipra)  waiS  decided  could 
not  apply  to  a  peculiar  country  like  India,  where  the  construction  of  tanks  and  the 
storing  of  water  were  absolutely  necessary  to  the  existence  of  the  population ;  and 
that  the  case  ought  not  to  be  decided  according  to  English  law,  but  according  to 
the  law  of  the  defendant,  a  Hindoo  inhabitant,  and  according  to  the  JElegulation law 
of  equity  and  good  conscience. 

Mr.  S.  G.  Grady  followed  on  the  same  side. 

The  following  are  the  authorities  that  were  referred  to  by  the  Counsel  on  both 
sides : — 

FletcJier  v.  Si/lands  * 

FillUer  V.  Phippard  t 

Tvhervil  v.  Stamp  i 

Jones  Vp  Festinioff  Railway  Company  § 

Vaughan  v.  Taff  Vale  Railway  Company 

Ruck  V.  Williams^ 

Tipping  v.  St,  Helens  Smelting  Company 

Mayor  of  Lyons  v.  E.  I,  Company  ^\ 

Their  Lordships  reserved  their  judgment,  which  was  subsequently  given  by 
Sir  R.  Collier  on  the  above  date  as  follows  : — 

The   Madras   Railway   Company  claimed  in  this  suit  damages   against  the 

♦  L.  R.  3  H.  L.  330.  1|  29  L.  J.  Ex.  247  ;  6  H.  and  N.  679. 

t  11  Q.  B.  347.     "  t  27  L.  J.  Ex.  367  ;  3  H.  and  N.  308. 

i  1  Salk.  13.  ♦♦  L.  R.  1  ch.  66 ;  11  H.  L.  C.  642. 

§  L.  R.  3  Q.  B.  733.  ft  1  Moo.  P.  C.  176 
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defendant,  the  zemindar  of  Carvetinagarum,  for  injuries  occasioned  to  their  railway 
and  works  by  the  bursting  of  two  tanks  upon  his  land. 

The  defendant  denied  that  the  injuries  complained  of  resulted  from  the  barstiog 
of  the  tanks  ;  he  asserted  that  if  they  did  so  arise,  the  bursting  was  caused  by  no 
act  or  negligence  of  his,  but  by  vis  major ^  or  the  act  of  God.  He  further  pl^ed 
in  these  terms  : — 

"  4.  The  tanks  referred  to  in  the  plaint  have  existed  from  time  immemorial, 
and  are  requisite  and  absolutely  necessary  for  the  cultivation  and  enjoyment  of  the 
land,  which  cannot  be  otherwise  irrigated  ;  and  the  practice  of  storing  water  in 
such  tanks  in  India,  and  particularly  in  this  district  and  in  the  zemindaree  of 
Garvetinagarum  and  the  adjacent  districts,  is  lawful,  and  is  sanctioned  by  U9ag« 
and  custom.  The  said  zemindaree  is  a  hilly  district,  and  the  ryots  wiil  be 
unable  to  carry  on  their  cultivation  without  such  tanks,  they  being  the  chief 
source  of  irrigation,  and  the  omission  to  store  quantities  of  water  in  sndi 
tanks  will  be  attended  with  consequences  dreadful  to  the  inhabitants  of  the 
country. 

"  7.  The  defendant  could  not  have  avoided  collecting  a  quantity  of  water  in 
tanks  during  the  monsoon^  and  he  has  not  failed  to  use  any  reasonable  care  that 
may  be  expected  from  him.  There  were  also  several  tanks  and  channels  above  his 
tank  belonging  to  Government  and  other  })eople/ which  also  burst  at  the  same 
time." 

He  also  contended  that  the  damage  arose  through  want  of  proper  care  on  the 
part  of  the  plaintiffs  in  the  construction  of  their  works,  but  this  contention  was 
abandoned.  It  was  found  by  both  Courts,  and  is  not  now  disputed,  that  the  works 
of  the  plaintiffs  did  suffer  serious  damage  from  the  bursting  of  the  tanks  ;  these 
last  two  questions,  therefore,  need  not  be  further  referred  to. 

The  issues,  as  far  as  they  are  material  to  this  appeal,  agreed  to  by  tiie 
parties,  were — 

1.  Whether  the  injuries  complained  of  were  the  result  of  vis  majoTy  or  the  act 
of  God,  or  other  influences  beyond  the  defendant's  control, 

2.  Whether  defendant  is  liable  for  any,  and  if  so  what,  damages  sustained  bj 
the  plaintiflPs. 

The  evidence  given  in  the  cause  may  be  summarized  as  follows  : — It  was 
shown  that  the  tanks  of  the  defendant,  which  were  ancient  tanks,  the  date  of  their 
origin  not  appearing,  were  constructed  in  the  usual  manner  ;  that  the  banks  were 
properly  attended  to  and  kept  in  repair  ;  that  sluices  and  outlets  for  the  water  were 
provided  of  the  kind  usually  employed  both  in  private  and  Government  tanks,  and 
usually  found  sufHcient,  and  which  had  proved  sufficient  to  prevent  any  overflow  or 
bursting  of  the  tanks  in  question  for  twenty  years ;  but  that  an  improved  descriptioii 
of  sluice,  of  recent  introduction,  would  be  still  more  efficacious ;  that  at  or  some 
days  before  the  accident  there  had  been  an  unusual  and  almost  unprecedented  m 
of  rain,  described  by  the  Deputy-Inspector  of  the  Railway  as  the  heaviest  he  W 
ever  seen  during  his  residence  of  thirteen  years  in  the  locality,  and  by  witnesses  for 
the  defendant  as  exceeding  any  fall  of  rain  for  twenty  years ;  that  this  extraordinary 
flood,  which  caused  the  neighbouring  river  to  overflow,  and  possibly  brought  do^^i 
to  the  tanks,  whose  overflowing  is  complained  of,  the  contents  of  other  tanks  at 
higher  levels,  proved  more  than  the  sluices  could  carry  off*,  that  the  banks  of  thfi 
tanks  were  overflowed  and  finally  carried  away. 

Upon  these  facts  the  Acting  Civil  Judge  of  the  Civil  Court  of  Chittoor  found 
for  the  defendant,  holding  that  he  was  not  liable  in  the  absence  of  negligence,  ^d 
that  he  had  not  been  negli/rent. 

This  judgment  was  affirmed  by  the  High  Court  on  appeal. 

The  appellant  now  contends  that  the  judgment  of  the  High  Court  should  b^ 
reversed  on  two  grounds. 

\st. — That  the  defendant,  bv  storing  up  water  on  his  land,  rendered  hinis«" 
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liable  in  damages,  should  it  escape  and  do  injury  to  other  persons,  even  though  he 
might  not  have  been  guilty  of  negligence. 

2nd. — That  both  the  Indian  Courts  have  applied  an  erroneous  rule  of  law  to 
the  consideration  of  the  question  of  negligence. 

The  case  mainly  relied  upon  in  support  of  the  first  contention  is  Fletcher  v. 
Bylands^  Law  Reports,  3  House  of  Lords,  330,  which  it  becomes  necessary  to 
examine.  In  that  case  the  plaintiffs,  the  owners  of  a  mine,  sued  for  damages,  the 
defendants,  owners  of  some  adjacent  land,  who  had  constructed  a  reservoir  on  their 
land  for  the  purpose  of  working  a  mill,  from  which  reservoir  water  flowed  through 
some  disused  mining  works  into  the  plaintiffs'  mine,  and  flooded  it.  It  was  held  by 
the  Exchequer  Chamber  and  by  the  House  of  Lords  that  the  plaintiffs  were  entitled 
to  damages  against  the  defendants. 

The  grounds  of  this  judgment  are  stated  very  clearly  and  shortly  by  tlio  then 
Lord  Chancellor  (Lord  Cairns)  and  Lord  C  ran  worth. 

The  Lord  Chancellor  says  : — 

"  The  principles  on  which  this  case  must  be  determined  appear  to  me  to  be 
extremely  simple.  The  defendants,  treating  them  as  the  owners  and  occupiers  of 
the  close  on  which  the  reservoir  was  constructed,  might  lawfully  have  used  that 
close  for  any  purpose  for  which  it  might,  in  the  ordinary  course  of  the  enjoyment 
of  the  land,  be  used ;  and  if,  in  what  I  may  term  the  natural  use  of  that  land,  there 
had  been  any  accumulation  of  water,  either  on  the  surface  or  underground,  and  if, 
by  the  operation  of  the  laws  of  nature,  that  accumulation  of  water  bad  passed  off* 
into  the  close  occupied  by  the  plaintiff,  the  plaintiff  could  not  have  complained  that 
tliat  result  had  taken  place.  If  he  had  desired  to  guard  himself  against  it,  it  would 
have  lain  upon  him  to  have  done  so,  by  leaving,  or  by  interposing,  some  barrier, 
between  his  close  and  the*  close  of  the  defendants,  in  order  to  have  prevented  that 
operation  of  the  laws  of  nature.  .  .  .  On  the  other  hand,  if  the  defendants,  not 
stopping  at  the  natural  use  of  their  close,  had  desired  to  use  it  for  any  purpose 
which  I  may  term  a  non-natural  use,  for  the  purpose  af  introducing  into  the  close 
that  which,  in  its  natural  condition,  was  not  in  or  upon  it,  for  the  purpose  of  intro- 
ducing water  either  above  or  below  ground  in  quantities,  and  in  a  manner  not  the 
result  of  any  work  or  operation  on  or  under  the  land ;  and  if,  in  consequence  of  their 
doing  so,  or  in  consequence  of  any  imperfection  in  the  mode  of  their  doing  so,  the 
water  came  to  escape  and  pass  off  into  the  close  of  the  plaintiff',  then  it  appears  to 
me  that  that  which  the  defendants  were  doing,  they  were  doing  at  their  own  peril ; 
and  if,  iq  the  course  of  their  doing  it,  the  evil  arose  .  .  •  of  the  escape  of  the  water 
and  its  passing  away  to  the  close  of  the  plaintiff,  and  injuring  the  plaintiff,  then,  for 
the  consequence  of  that,  in  my  opinion,  we  defendants  would  be  liable." 

Lord  Cran worth  thus  states  the  principle  of  the  decision  : — 

''  If  a  person  brings  and  accumulates  on  his  land  anything  which,  if  it  should 
escape,  may  cause  damage  to  his  neighbour,  he  does  so  at  his  peril.  If  it  does 
escape  and  cause  damage,  he  is  responsible,  however  careful  he  may  have  been,  and 
whatever  precautions  he  may  have  taken  to  prevent  the  damage  .  .  .  and  the 
doctrine  is  founded  in  good  sense.  For  when  one  person  in  managing  his  own 
affairs,  causes,  however  innocently,  damage  to  another,  it  is  obviously  only  just 
that  he  should  be  the  party  to  suffer.  He  is  bound  sic  uti  sua  ut  non  kedat 
(dienumy 

But  the  principle  that  a  man,  in  exercising  a  right  which  belongs  to  him,  may 
be  liable,  without  negligence,  for  injury  done  to  another  person,  has  been  held 
ioappUcable  to  rights  conferred  by  Statute. 

This  distinction  was  acted  upon  in  Vaughan  r.  The  Taff'  Vale  Railway  Com- 
pany, 5  Hurlston  and  Norman,  679,  where  it  was  held  by  the  Exchequer  Chamber 
that  a  Railway  Company  were  not  responsible  for  damage  from  fire  kindled  by 
sparks  from  their  locomotive  engine,  in  the  absence  of  negligence,  because  they 
were  authorised  to. use  locomotive  engines  by  Statute.     Cockburn,  CX,  observes  : — 
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'^  Where  the  Legislature  has  sanctioned  and  authorised  the  use  of  a  particular  thing, 
and  it  is  used  for  the  purpose  for  which  it  was  authorised,  and  every  precaution  hi^ 
been  observed  to  prevent  injury,  the  sanction  of  the  Legislature  carries  with  it  this 
consequence,  that  if  damages  result  from  the  use  of  sum  a  thing  independently  of 
negligence,  the  person  using  it  is  not  responsible."  This  view  is  fortified'  by  the 
consideration  that  the  Legislature  may  be  presumed  not  to  have  conferred  special 
powers  on  persons  or  companies,  without  being  satisfied  that  the  exercise  of  than 
would  be  for  the  benefit  of  the  public,  as  well  as  of  the  grantees.  On  the  same 
principle  it  was  decided  that  a  waterworks  company  laying  down  pipes  by  a 
statutory  power,  were  not  liable  for  damages  occasioned  by  water  escaping  in 
consequence  of  a  fire-plug  being  forced  out  of  its  place  by  a  frost  of  unosaal 
severity.     (Blyth  v.  The  Birmingham  Waterworks  Company,  25  L.  J.,  Ex.  212.) 

On  the  ouier  hand,  in  Jones  v.  The  Festiniog  Bailway  Company  (3  Law  Bep., 
Q.  B.,  733),  it  was  held  that  a  railway  company  which  had  not  express  statutable 
power  to  use  locomotive  engines,  was  liable  for  damage  done  by  fire  proceeding 
from  them,  though  negligenee  on  the  part  of  the  company  was  negatived. 

It  has  been  argued  ,on  the  part  of  the  respondent  that  the  case  of  Bvlands 
V,  Fletcher,  decided  on  the  relations  subsisting  between  adjoining  landowners  m  this 
country,  has  no  application  whatever  to  India.  Tliougb  that  case  would  not  be 
binding  as  an  authority  upcm  a  Court  in  India  n<^  administering  Dnglbh  law,  their 
Lordships  are  far  from  holding  that,  decided  as  it  was,  on  the  application  of  the 
maxim,  sic  utere  tuo  ut  alienum  non  laedasy  expressing  a  prindple  recognized  by  ihe 
laws  of  all  civilized  countries,  it  doei  not  afford  a  rule  applicable  to  circumstances  of 
the  saip^  character  in  I^dia,-— they  are  of  opinion,  however^  that  the  circumstance 
Qf  t^  present  case  are  essentially  distinguisnable. 

The  tanks  are  ancient,  ana  formed  part  of  what  may  be  termed  a  national 
svstem  of  irrigation,  recognised  by  Hindoo  and  Mahomedan  law,  by  regulations  of 
the  East  India  Company,  az^d  by  experience  older  than  history,  as  essential  to 
the  welfare,  and,  indeed,  to  the  existence  of  a  large  portion  of  the  population  of 
India.  The  public  duty  of  maintaining  existing  tanks,  and  of  constructing 
new  ones  in  many  places,  was  originally  undertaken  by  the  Grovemment  of 
Jndia^  and  upon  the  settlement  of  the  country  has.  in  many  instances,  devolved 
on  zemindars,  of  whom  the  defendant  is  one.  The  zemindars  have  no  power 
to  do  away  with  these  tanks,  in  the  maintenance  of  which  large  numbers  of 
people  are  interested,  but  are  charged  under  Indian  law,  by  reason  of  their  tenare, 
with  the  duty  of  preserving  and  repairing  them.  From  this  statemwt  of  facte 
referred  to  i^  the  judgment  of  the  High  Court,  and  vouched  by  history  and  common 
knowledge,  it  becomes  apparent  that  the  defendant  in  this  case  is  in  a  very  different 
positioij  from  the  defendants  in  Rylands  v.  Fletcher. 

In  that  case  the  defendants,  for  their  own  purposes,  brought  upon  their  hrid 
and  there  accumulated  a  large  quantity  of  water  by  what  is  termed  by  Lord  Cairns 
*'  a  non-natural  use  "  of  their  land.  They  were  under  no  obligation,  public  or 
private,  \f>  make  or  to  maintain  the  reservoir  ;  no  rights  in  it  had  been  acquired  by 
other  persons,  and  they  could  have  removed  it  if  they  had  thought  fit.  The  rights 
and  liabilities  of  the  defendant  appear  to  their  Lordships  much  more  analogous  to 
those  of  persons  or  corporations  on  whom  statutory  powers  have  been  conferred  and 
statutory  duties  imposed.  The  duty  of  the  defendant  to  maintain  the  tanks  appears 
to  their  Lordships  a  duty  of  very  much  the  same  description  as  that  of  the  railway 
company  to  maintain  their  railway  ;  and  they  are  of  opinion  that,  if  the  banks  of 
his  tank  are  washed  away  by  an  extraordinary  flood  without  negligence  on  his  Y^ 
he  is  no  more  liable  for  aamage  occasioned  tnereby  than  they  would  be  for  damage 
to  a  passenger  on  their  line,  or  to  the  lands  of  an  adjoining  proprietor  occasioned  by 
the  banks  of  the  railway  being  washed  away  under  similar  circumstances.  (See » 
Withers  v.  The  North  Kent  Railway  Company,  27  L.  J.,  Ex.,  417.) 

The  second  ground  on  which  the  appellant  relied  was  not  so  clearly  stated; 
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their  Lordships  understood  it  to  be,  in  substance,  that  the  Court  below  and  the 
High  Conrt  estimated  by  a  wrong  standard  the  amount  of  care  which  the  law 
requires  of  the  defendant. 

It  should  be  observed  that  the  4nestion  of  negUgence  was  little,  if  at  all,  argued 
in  the  Hi^  Court. 

The  Judge  of  the  Court  below  quotes  and  applies  to  the  case  the  following 
definition  of  negligence  by  Baron  Alderson  : — ^^  Negligence  consists  in  the  omitting 
to  do  something  that  a  reasonable  man  would  do,  or  in  the  doing  something 
which  a  reasonable  man  would  not  do,  in  either  case  unintentionally  causing 
mischief  to  a  third  party ;"  and  the  High  Court  confirm  this  view  of  the 
law.  Without  adppting  every  expression  of  the  Judge  of  the  inferior  Court^^  their 
Lordships  are  unable  to  say  ijaat  me  case  has  been  decided  on  an  erroneous  view  of 
the  law.  On  the  question  of  ifact  whether  or  not  negligence  was  proved  by  the 
evidenoe,  they  see  no  sufficient  reason  for  departing  from  their  ordinary  rule  of  not 
disturbing  the  concurrent  finding  of  two  Courts. 

For  these  reasons  their  I^ordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  Court  below  should  be  affirmed,  and  the  appeal  dismissed  with 
costs. 


The  3rd  July  1874. 

Present: 
Sir  James  W.  Colvile,  Sir  Montague  E.  Smithy  and  Sir  Robert  P.  Collier. 

Suit  against  Guardian — Compromise  prejudicial  to  Minor — Insufficient 

Representation, 

On  Appeal  from  the  High  Court  gi  Calcutta* 

Unnoda  Dabee 

versus 

Maria'  Louisa  Stevenson. 

F  having  porchasod  ai^  estate  qn  behalf  of  his  minor  daughter  M^  paid  a  port  of  the  price,  and  gave 
a  mortgage-ix)nd  for  the  rest.  Upon  this  bond  the  vendor  sued  F  personally,  and  as  the  guardian  of  his 
daughter,  for  the  amount  due,  and  obtained  a  decree  declaring  him  alone  liable.  F  then  appealed  to  the 
Sudder  Court,  on  t^he  ground  that  his  daughter  ought  to  have  been  joined  in  the  decree,  and  then  pro- 
posed a  compromise,  which  was  acquiesced  in,  and  on  which  judgment  was  given  to  the  effect  that  the 
decree  should  be  allowed  to  declare  the  liability  of  the  half  share  of  the  putnee  which  had  been  specially 
pledged  as  security,  and  the  decree-holder  be  permitted  to  proceed  against  F  only  for  such  balance  as 
might  not  be  satisfied  by  the  sale  of  the  said  property.  Upon  the  daughter  attaining  her  majority,  she 
and  her  husband  applied  for  a  review  of  this  decision.  Tne  High  C!ourt  held,  that  the  appeal  to  the 
Sudder  Ck}urt  had  been  by  F  alpne,  who  had  obtained  an  alteration  of  the  decree  in  his  own  favor  to 
the  prejudice  of  his  daughter,  and  that  they  had  not  materials  to  determine  what  were  the  rights  between 
F  and  his  daughter.    The  High  Court  accordingly  reversed  the  decree  of  the  Sudder  Court, 

Held,  that  they  were  not  wrong,  and  that  the  vice  of  the  compromise  on  which  the  Sudder  Court's 
judgment  had  been  based  lyas  that  it  was  made  without  the  party  who  was  principally  affected  by  it 
(viz.,  the  daughter)  being  sufficiently  represented. 

I 

Their  Lordships  think  that  they  ought  not  to  disturb  the  decree  of  the  Qigh 
Court,  which  was  made  upon  a  review  of  the  judgment  of  the  Sudder  Adawlut. 
The  suit  was  brought  by  the  present  appellant,  who  was  the  representative  of  a 
vendor  of  a  putnee  talook,  which  had  been  purchased  by  Mr.  Heniy  Gloucester 
French,  as  he  represented,  on  behalf  of  his  minor  daughter.  Miss  Maria  Louisa 
French.  The  suit  was  brought  against  Mr.  French  personally  and  as  the  guardian  of 
his  daughter.     It  appears  that,  upon  the  purchase  of  the  estate,  which  was  sold  for 

•  From  the  judgment  of  Peacock,  CJ.^  and  Markby,  •/".,  in  Regular  Appeal  No.  308  of  1866,  decided 
on  the  8th  June  1866.— 8  W.E.,  29, 
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the  sum  of  Rs.  26,626,  a  sum  of  Rs.  8,000,  part  of  it,  remained  unpaid  ;  and  Mr. 
French  gave  a  mortgage-bond,  or  what  is  called  a  tummasook,  to  secure  this  money, 
and  the  suit  was  brought  upon  that  bond.  The  conclusion  of  the  suit  is  this — after 
stating  the  circumstances  of  the  purchase  of  the  bond : — "  It  therefore  becomes 
necessary  to  sue  him  in  the  above  sum  in  his  own  name  and  as  guardian  of  his 
daughter.  This  suit  is  instituted  against  Mr.  French  himself  and  as  guardian  of 
Miss  Maria  Louisa  French,  a  minor ;  and  I  pray  that  summons  be  directed  to  the 
defendants  aforesaid  as  usual ;  and  that  on  nearing  my  evidence  in  proof  of  my 
claim,  it  may  be  ordered  that  the  defendants  be  directed  to  pay  me  the  amount  of 
my  claim,  with  interest  and  Court  costs."  There  is  nothing  in  that  prayer  which 
seeks  to  affect  the  estate.  It  is  a  prayer  that  the  defendants  may  be  ordered  to  pay 
the  amount  of  the  claim.  The  case  was  heard  before  the  Principal  Sudder  Ameeo, 
who  found  these  to  be  the  facts  : — ^^  It  does  not  appear  from  the  tenor,  or  the  part 
signed,  of  the  ikrar,  on  which  the  present  suit  has  been  brought  by  the  plaintiff,  thai 
Mr.  French  has  given  and  signed  the  ikrar  as  guardian  or  executor  of  the  minor, 
Miss  Maria  Louisa  French.  He  has  not  signed  the  ikrar  as  guardian  and  executor 
of  the  said  Miss  Maria  Louisa  French ;  he  has  signed  for  himself.  It  has  been 
clearly  mentioned  in  the  ikrar  that  the  defendant  Mr.  French  had  obtained  the 
putnee  tenure  for  the  said  minor.  The  name  of  the  said  minor  was  used  in  this  affiur 
only  by  the  defendant  Mr.  French.  In  every  respect  the  defendant,  Mr.  French, 
appears  to  be  responsible."  He  goes  on : — "  Such  being  the  case,  the  said  minor  can 
by  no  means  be  responsible."  Then  the  order  is  '^  that  the  case  be  decreed ;  that  the 
defendant  Mr.  French  pay  to  the  plaintiff  the  amount  claimed,  viz.,  Rs.  12,276, 
together  with  interest  on  the  principal,"  and  so  on.  There  is  therefore  a  finding, 
the  question  apparently  having  been  raised,  that  Mr.  French  alone  is  liable  upon 
that  instrument,  and  an  order  upon  him  alone  for  the  payment  of  the  money.  The 
plaintiff,  whom  the  present  appellant  represents,  seems  to  have  been  perfectly 
contented  with  that  decree.  He  did  not  appeal,  but  Mr.  French  appealed  upon  the 
ground  that  he  ought  not  to  have  been  made  solely  responsible  for  this  amount,  and 
that  his  daughter  ought  to  have  been  joined  in  the  decree.  That  ground  of  appeal 
was  in  the  teeth  of  his  own  assertion  in  the  pleadings  in  the  Court  below  that  he 
was  alone  liable  for  this  debt ;  and  an  effort  was  made  by  him  to  get  rid  of  that 
pleading,  but  the  Court  apparently  did  not  grant  his  request,  and  at  all  events  that 
pleading  stood ;  and  so  the  case  came  before  the  Sudder  Court.  On  the  pleadings 
as  they  stood,  and  which  were  not  amended,  it  would  have  been  impossible  for  that 
Court  to  have  altered  the  decree  as  Mr.  French  desired  ;  and  they  did  not  do  it; 
but  it  seems  that  Mr.  French  proposed  to  the  plaintiff  a  compromise  of  the  appeal, 
which  the  appellant  acquiesced  in.  That  compromise  is  stated  in  the  judgment 
founded  on  the  compromise,  of  the  Sudder  Court  They  state  ; — ^*  Mr.  French  has 
appealed  ;  and  bis  pleader,  after  submitting  some  pleas  and  objections  which  were 
not  found  to  be  included  in  his  written  grounds  of  appeal,  confined  his  appeal  to  the 
point,  that  as  the  debt  was  obviously  contracted  by  Mr.  French  for  the  purchase  of 
a  pui^ee  exclusively  intended  ibr  the  use  and  benefit  of  his  minor  daughter,  and  for 
the  security  of  which  debt  the  half  share  of  the  putnee  was  specially  pledged,  that 
the  decree  be  allowed  to  declare  the  liability  of  the  property  so  pledged  in  the  first 
instance,  and  the  decree-holder  be  permitted  to  proceed  against  Mr.  French  onlj 
for  such  balance  of  the  decree  as  may  not  be  satisfied  by  the  sale  of  the  property 
pledged.  As  the  pleader  on  the  other  side  signifies  to  the  Court  that  he  snotdd  be 
satisfied  if  the  Lower  Court's  decree  be  to  this  extent  amended,  it  is  therefore 
ordered  that  the  amount  decreed  by  the  Principal  Sudder  Ameen  be  confirmed; 
but  with  reference  to  the  above  arrangement,  the  decree-holder  will  first  proceed  to 
satisfy  this  decree  by  sale  of  the  property  pledged,  so  far  as  that  property  may  be 
liable  under  the  terms  of  the  bond  executed  by  Mr.  French  as  wolee  or  woosee  of 
his  daughter,  and  any  balance  still  remaining  with  them  be  levied  from  Mr.  French 
unreservedly,  until  the  whole  amount  of  the  decree  be  realized."     The  compromise 
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may  have  been  proper,  and  if  all  the  facts  could  be  assumed  as  Mr.  Kay  supposes" 
them  to  exist,  there  may  have  been  no  objection  to  such  an  arrangement ;  but  the 
vice  of  the  arrangement  is  that  it  was  made  without  the  party  wuo  is  principally 
affected  by  it  being  sufficiently  represented.  The  appeal  to  the  Sudder  Court  was 
really  an  appeal  by  Mr.  French  against  his  co-defendant,  his  own  daughter ;  and 
she  not  being  in  any  way  represented  before  the  Court  but  by  himself,  he  comes  to 
this  compromise,  and  gets  the  assent  of  the  plaintiff  to  it.  It  is  plain  that  the 
Court  exercised  no  controlling  power  over  it ;  that^they  did  not  consider  that  they 
were  looking  after  the  interests  of  the  infant,  but  they  base  their  decree  simply  upon 
this  compromise.  It  does  not  appear  what  was  done  for  ten  years  after  this  decree; 
but  upon  the  daughter  attaining  her  majority  and  being  married,  she  and  her  husband 
applied  to  the  High  Court  for  a  review  of  this  decision,  which  the  High  Court  had 
power  to  rehear,  as  the  Sudder  Court,  if  it  had  existed,  might  itself  have  done. 
Upon  the  rehearing,  the  objections,  to  which  allusion  has  just  been  made,  were 
pointed  out  in  the  judgment  of  the  High  Court  The  learned  Chief  Justice  went 
very  fully  into  the  case,  and  came  to  the  conclusion  that  the  appeal  to  the  Sudder 
Court  was  not  made  by  the  plaintiff,  but  by  Mr.  French  himself,  and  that  he  had 
obtained  an  alteration  of  the  decree  in  his  own  favour  to  the  prejudice  of  his 
daughter.  The  High  Court  thought,  that  in  a  suit  commenced  as  this  had  been, 
and  with  the  pleadings  of  Mr.  French  standing  as  they  did  upon  this  record,  they 
had  not  jiiaterials  for  going  into  the  merits  of  the  cas3  to  see  what  were  really  the 
rights  between  Mr.  French  and  his  daughter.  Their  Lordships  cannot  say  they 
were  wrong.  By  reversing  the  former  order  of  the  Sudder  Court,  they  left  the 
appellant  exactly  where  he  was  after  the  judgment  of  &e  Principal  Sadder  Ameen, 
a  judgment  horn  which  he  did  not  appeal,  and  to  which  he  must  be  again  remitted. 
Whatever  rights  (if  any)  the  plaintiff  may  have  against  the  estiite  or  against  the 
daughter,  he  will  not  be  precluded  from  asserting  in  a  suit  properly  fratned,  because 
one  of  thei  grounds  of  this  judgment  is  that  this  suit  was  framed  merely  on  a  money 
claim  for  the  amount  of  the  mortgage-debt. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that  the  order  of  the 
High  Court  be  affirmed. 


The  15th  July  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  Sir  Robert  P.  Collier, 

and  Sir  Lawrence  Peel. 

Sale  by  Hindoo  Widow — Suit  by  Reversioner — Mortgage — Liability   of  Reversioner. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Moulvie  Mohamed  Shumsool  Hooda  and  others 

versus 
Shewukram,  alias  Roy  Doorga  Pershad. 

A  Hindoo  widow  (a  Ranee)  baring  conveyed  to  a  bond  fide  pnrchaaer  for  full  value  an  ancestral 
estate  beyond  ber  own  life,  a  reversioner  brought  a  suit  for  a  declaration  that  she  had  only  the  power  to 
grant  a  life  estate,  and  that,  after  her  death,  he  was  entitled  to  an  estate  in  remainder.  The  Courts  below 
in  India  were  of  opinion  that  he  should  only  be  entitled  to  recover  the  property  after  the  Ranee's  death 
on  payment  of  the  full  purchase-money.    The  High  Court  varied  the  decree  so  far  as  to  declare  that  he 

*  From  the  judgment  of  Couch,  CJ.y  and  Mitter  J,  (Baylcy,  J,,  having  dissented),  in  Regular 
Appeal  No.  53  of  1870,  decided  on  the  13th  September  1870;^fe<?  H  W.  R.  316. 
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should  be  entitled  to  it  upon  the  payment  of  a  mortgage  upon  the  property  which  was  ezistixig  at  Uk 
time  of  the  conveyance. 

Held,  that  a  Hindoo  widow  might  sell  such  an  estate  absolutely  if  it  could  be  shown  that  the 
conveyance  was  necessary  in  order  to  pay  the  debts  of  the  testator  and  was  for  the  benefit  of  his  estate 
generally.     There  was  no  proof  of  such  being  the  state  of  things  in  this  case. 

Held,  that  the  judgment  of  the  High  Court  was  right,  and  that  the  mortgage  having  been  paid  by 
the  purchaser,  it  was  equitable  that  when  the  plaintiff  reclaimed  the  estate  credit  should  be  given  to 
the  purchaser  for  such  paydient  which  otherwise  the  plaintiff  himself  would  have  to  meet. 

Mr.  Doyne  for  Appellants. 

Mr.  Field,  Q.C.,  and  Mr.  J.  D.  Bell  for  I^espondent, 

The  following  authorities  were  cited  : — 

Sreemutiy  Soorjeemony  Dos^ee  v.  DenqbundoQ  Mullick* 

Tagore  v.  Tagore.^ 

Chutter  LaU  Singh  v.  Shfivsykram^l^ 

Crockett  v.  CrocketL\ 

Sdbin  V.  Heape.\ 

Hurnbertson  v.  Humbertson,% 

Spalding  v.  Shalmer** 

Sreeniutty  Rabutty  Dossee  v.  Sibchundfir  Mulliok.^\ 

Sir  Barnes  Peacock  gave  judgment  as  follows  :- — 

In  this  case  a  Hindoo  widow  ladj,  of  the  name  of  Ranee  Dhun  Kowur,  in  the 
year  1854,  sold  an  estate  to  the  defendant  by  a  conveyance,  in  which  she  purported 
to  give  him  an  absolute  title,  what  we  should  call  in  this  country  an  estate  in  fee 
simple.  Her  grandson,  on  coming  of  age  a  great  mai^y  years  after,  brings  a  sait 
for  the  purpose  of  having  it  declared  in  his  favour  that  this  lady  had  only  the  power 
to  grant  a  life  estate,  and  th^t,  afber  her  death,  he  was  entitled  to  an  estate  in 
remainder. 

The  question  depends  upon  the  constraction  of  a  petition  presented  by  Boy 
Humarain  to  the  Collector  in  the  year  1830,  which  has  oeen  treated  by  both  sideu 
in  this  litigation,  and  by  both  Cof^rts,  as  in  the  nature  of  a  testamentary  instrun^ent 
The  state  of  the  family  of  Boy  Humarain  at  the  time  of  his  presenting  this  petition 
was  this.  There  were  living  only  the  before-mentioned  Banee  Dhun  Kowur,  the 
widow  of  his  son  Boy  Kalika  Pershad,  and  her  two  daughters  by  that  son,  Behee 
Shitaboo  and  Bel3ee  Dularee,  who  at  that  time  (1830)  appear  to  have  been  un- 
married. That  being  the  state  of  the  family,  Humarain  makes  this,  which  must  be 
now  considered  as  a  testamentary  instrument  He  first  recites  that  the  property  of 
which  he  is  about  to  dispose  was  ancestral  propertv  ;  he  recites  the  death  of  his  son 
Boy  Kalika  Pershad,  and  the  death  of  his  own  wim,  and  he  recites  that  the  widoir 
of  his  son,  Banee  Dhun  l^owur,  was  alive  ;  that  she  has  no  heirs  except  her  two 
daughters,  Mussumat  Bebee  Shitaboo  and  Bebee  Dularee,  her  daughters  by  bis 
son,  who  would  be  her  heirs.  He  then  uses  expressions  which,  if  they  stood  alone, 
would,  in  their  Lordships'  opinion^  show  that  he  intended  tq  make  an  absolute  ff^ 
to  Banee  Dhun  Kowur.  The  expressions  are  these :— -"  And  my  wife  too  died 
before,  only  Mussumat  Banee  Dhun  Kowur,  widow  of  Boy  Kalika  Pershad,  my 
deceased  son  above-mentipned,  who  too,  excepting  her  two  daughters  bom  of  her 
womb,  Mussumat  Bebee  Shitaboo  and  Bebee  Dularee,  has  no  other  heirs,  is  my 
heir.'*  And  then  he  further  goes  on  to  say,  "except  Mussumat  Banee  Dbnn 
Kowflr  aforesaid,  none  other  is,  nor  shall  be,  my  heir  and  malik."  He  proceed^ 
however,  to  again  refer  to  the  daughters  of  Banee  Dhun  Kowur,  whom  he  ' 


before  mentioned,  it  can  scarcely  be  assumed  without  some  purpose,  for  he  goes  on 
to  say  : — "  Furthermore,  to  the  said  Mussumat  Banee,  too,  these  very  two  daugbteff 

♦  6  Moo.  I.  A.  626  ;  4  W.  R.  P.  C.  114  ;  1  Suth.  P.  C,  R.  291.  ||  27  Beav.  663. 

t  4  B.  L.  R.  0.  C.  J.  10.3.  ir  1  P.  Wms.  3.32. 

1  13  W.  R.  285  ;  5  B.  L.  R.  126.  ♦»  1  Vern.  301. 

§  2  Ph.  563.  ft  6  Moo.  I.  A.  1. 
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named  above,  together  with  their  children,  who,  after  their  marriage,  may  be  given 
in  blessing  to  them  by  God  Almighty,  are  and  shall  be  heir  and  malik."  There  is, 
indeed,  another  translation  of  this  document  which  has  been  referred  to  in  another 
case,  but  inasmuch  as  this  translation  appears  to  have  been  agreed  to  by  the  parties, 
their  Lordships  think  they  must  adopt  it. 

It  has  been  contended  that  these  latter  expressions  qualify  the  'generality  of 
the  former  expressions,  and  that  the  will,  taken  as  a  whole,  must  be  construea  as 
intimating  the  intention  of  the  testator  that  Mussumat  Ranee  Dhun  Kowur  should 
not  take  an  absolute  estate,  but  that  she  should  bo  succeeded  in  her  estate  by  her 
two  daughters.     In  other  words,  that  she  should  take  an  estate  very  much  like  the 
ordinary  estate  of  a  Hindoo  widow:     In  construing  the  will  of  a  Hindoo  it  is  not 
improper  to  take  into  consideration  what  are  known  to  be  the  ordinary  notions  and 
wishes  of  Hindoos  with  respect  to  the  devolution  of  property.     It  may  be  assumed 
that  a  Hindoo  generally  desires  that  an  estate,  especially  an  ancestral  estate,  shall 
be  retained  in  his  family  ;  and  it  may  be  assumed  that  a  Hindoo  knows  that,  as  a 
general  rule,  at  all  events,  women  do  not  take  absolute  estates  of  inheritance  which 
fliey  are  enabled  to  alienate.     Having  reference  to  these  considerations,  together 
with  the  whole  of  the  will,  all  the  expfessiofls  of  which  must  be  taken  together 
without  any  one  being  insisted  upon  to  the  exclusion  of  others,  their  Lordships  are 
of  opinion  that  the  two  Courts  in  India,  who  both  substantially  agree  upon  this 
point,  are  right  in  construing  the  intention  of  the  testator  to  have  been  that  the 
widow  of  his  son  should  not  take  an  absolute  estate  which  she  should  have  power 
to  dispose  of  absolutely,  but  that  she  took  an  estate  subject  to  her  daughters  suc- 
ceeding her  in  that  estate ;  whether  succeeding  her  as  heirs  of  herself  or  succeeding 
her  as  heirs  of  the  original  testator  is  immaterial.     It  would  appear  that  the  testator 
uses  the  word  '^  heir  "  as  signifying  the  person  who  is  to  take  immediately  in  suc- 
cession to  another  ;  that  he  applies  it  to  the  Banee  as  the  person  who  is  to  take  in 
immediate  succession  to  him,  and  to  the  two  daughters  as  the  persons  who  are 
immediately  to  succeed  to*  the  Ban^e  ;  and  their  Lordships  think  that,  viewing^the 
will,  as  a  whole,  when  he  uses  the  expression  ^^  except   Mussumat  Ranee  Dhun 
Kowur  aforesaid,  none  other  is  nor  shall  be  my  heir  and  malik,"  it  may  be  fairly 
construed  as  meaning  that  ,she  shall  take  a  life-interest  immediately  succeeding  him, 
without  that  interest  being  shared  by  her  daughters  or  by  any  other  person. 

On  the  whole,  therefore,  although  undoubtedly  there  is  some  difficulty  in  con- 
struing this  testamentary  document,  their  Lordships  are  of  opinion  that  the  Indian 
Courts  have  been  right  in  construing  it  as  not  giving  an  estate  of  inheritance  to  the 
Ranee  which  she  was  able  absolutely  to  alienate.  If  that  be  so,  her  daughters 
under  this  will  take  after  her,  and  the  question  has  been  raised  whether  they  take 
as  joint  tenants  or  tenants  in  common.  The  High  Court  appear  to  suppose  that 
they  would  take  as  joint  tenants^  but  inasmuch  as  one  of  these  daugnters  died 
before  the  testator,  this  question  becomes  immaterial,  because  in  either  case  the 
plaintiff  would  be  the  heir  and  would  be  entitled  to  institute  this  action. 

It  follows  that  the  Ranee  could  not  convey  to  the  defendant,  who  must  be 
taken  to  have  been  a  bond  fide  purchaser,  having  paid  the  full  value  (although  he 
does  not  appear  to  have  made  any  inquiries  as  to  whether  or  not  the  Ranee  did 
possess  a  power,  unusual  in  Hindoo  ladies,  of  making  a  conveyance  of  an  estate 
in  fee  simple),  an  estate  beyond  her  own  life,  and  that  the  plaintiff  is  entitled  to  a 
decree  to  the  effect  that  after  her  death  the  property  belongs  to  him. 

But  then  comes  the  question  as  to  what  terms  this  decree  in  his  favour  shall  be 
subject  to.  The  Courts  below  in  India  were  of  opinion  that  he  should  only  be 
entitled  to  recover  the  property  after  the  Ranee^s  death  on  payment  of  the  full 
purchase-money.  The  High  Court  varied  the  decree  so  far  as  to  declare  that  he 
shbuld  be  entitled  to  it  upon  the  payment  of  a  mortgage  upon  the  property  of 
Rs.  14,000,  which  appears  to  have  been  an  existing  mortgage  at  the  time  of  the  con- 
veyance in  1854.     A  further  question,  however,  has  been  raised  on  the  pai-t  of  the 
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appellants.  The  appellants  say,  that  assuming  this  mortgage  to  have  existed,  and 
that  there  were  some  debts  due  at  the  time  of  the  conveyance  on  the  part  of  the 
testator,  that  then  the  widow  would  be  enabled  to  convey  an  absolute  estate. 
Their  Lordships  cannot  subscribe  to  the  proposition  as  so  stated.  They  apprehend 
the  law  to  be  this  :  that  Ranee  Dhup  Kowur,  who  may  be  considered  as  very  much 
in  the  position  of  a  Hindoo  widow,  might  have  sold  the  estate  absolutely  if  it  could 
have  been  shown  (and  the  burden  of  showing  this  is  upon  the  purchaser)  that  to 
convey  such  an  absolute  estate  was  necessary  in  order  to  pay  the  debts  of  the 
testator,  and  was  for  the  benefit  of  his  estate  generally.  In  their  Lordships'  opinion 
there  is  no  such  proof  whatever  in  this  case.  It  appears  that  the  testator  possessed 
an  income  of  somewhere  about  a  lac  of  rupees,  minus  the  Government  revenue  of 
Rs.  20,000,  leaving  him  an  income  in  round  numbers  of  about  8,000/.  per  annum. 
He  is  shown  at  the  time  of  his  death  to  have  owed  a  certain  debt  of  Rs.  9,000, 
which  was  subsequently  increased  to  22,000,  and  was  paid  off  in  another  way ; 
therefore  we  have  nothing  to  do  with  that.  He  is  also  shown  to  have  owed  a  debt 
of  Rs.  10,000  at  the  time  of  his  death,  that  is  1,000/.  A  man  with  an  income  of 
8,000/.  a  year  is  shown  on  his  death  to  have  owed  a  sum  of  1,000/.,  and  it  is  pre- 
tended that  sixteen  years  afterwards  a  necessity  arises  for  selling  a  considerable 
Eortion  of  his  real  estate,  to  pay  this  debt  of  1,000/.,  plus  some  400/.  which  had 
een  subsequently  contracted  by  the  Ranee.  The  mere  statement  of  these  £icts 
appears  altogether  to  dispose  of  the  contention  that  this  estate  could  have  been  sold 
for  the  necessary  purpose  of  paying  the  testator's  debts,  and  when  we  add  that  both 
Oourts  have  found  that  the  fact  was  not  so,  their  Lordship^  think  it  unnecessary 
further  to  dwell  upon  this  point. 

The  only  question  that  remains,  then,  is  whether  the  plaintiff  is  entitled  to  the 
decree  of  the  High  Court  as  it  stands,  or  whether  he  is  entitled  to  it  without  the 
burden  of  paying  off  the  Rs.  14,000.  On  the  whole  their  Lordships  are  of  opinion 
that  the  judgment  of  the  High  Court  was  right ;  that  this  mortgage  of  Rs.  14,000 
subsisting  upon  the  estate  at  the  time  of  the  sale,  and  having  been  paid  by 
the  purcnaser,  it  is  equitable  that,  when  the  plaintiff  reclaims  the  estate,  credit 
should  bo  given  to  the  purchaser  for  the  payment  of  the  mortgage,  which  otherwise 
the  plaintiff*  himself  would  have  to  meet. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  judgment  of  the  High 
Court  was  right,  and  they  will  humbly  advise  Her  Majesty  that  both  appeals  shoald 
be  dismissed,  and  that  there  should  be  no  costs.  But  in  order  to  renaer  the  inten- 
tion of  the  Court  more  clear,  their  Lordships  will  recommend  that  the  following 
words  be  added  to  the  declaration : — ^^  And  to  be  put  in  possession  of  the  said  pro- 
perty after  the  decease  of  Mussumat  Ranee  Dhun  Kowur  on  payment  to  the  said 
defendant  of  the  sum  of  Rs.  14,000." 

The  appellant  will  have  his  costs  of  the  application  for  leave  to  enter  his  crass- 
appeal  paid  out  of  the  deposit ;  the  remainder  will  be  repaid  to  the  appellant's 
agent. 


The  24th  July  1874. 

Present: 

Sir  James  W.  Col  vile.  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Construction  of  a  Will — Residence  in  a  Boitakanah. 

On  Appeal  from  the  High  Court  at  Calcutta* 

*  From  the  judgment  of  Macpherson  and  Pontifez,  /•/'.,  sitting  in  the  ordinary  original  civil  juris* 
diction  of  the  High  Court.  . 
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Ganendro  Mobun  Tagore 

versus 

Bajah  Juttcndro  Mobun  Tagore  and  others. 

A  testator  having  declared  that  his  son  should  take  nothing  under  his  wUl,  devised  his  property  to 
four  trustees,  who  were  directed,  as  soon  as  certain  legacies  and  annuities  were  paid  and  had  fallen  in,  to 
convey  the  real  estate  |to  the  persons  entitled  to  the  beneficial  interest  therein.  The  will  was  contested, 
and  the  final  decision  was  that,  upon  the  expiration  of  the  first  life-interest,  which  was  vested  in  J, 
the  testator^s  son  was  entitled  as  heir  to  the  estate.  The  son  subsequently  brought  this  suit  to  have  it 
declared  that  the  interest  of  J  had  ceased  by  reason  of  his  non-compliance  with  a  clause  relating  to 
residence  in  the  testator's  boitakanah,  and  that  the  son,  as  heir,  was  entitled  to  the  estate.  J  pleaded 
that  there  had  been  nh  breach  of  the  condition  : 

H^LD,  that  J's  delay  in  commencing  residence  was  justified  by  his  inability  to  get  possession  of 
the  entire  house  from  the  trustees,  whom  he  had  to  sue;  and  by  the  unfit  state  of  the  house  for  residence 
owing  to  want  of  repairs. 

Held  that,  having  regard  to  the  nature  of  a  boitakanah  house,  and  to  Hindoo  usages,  the  following 
acts  amounted  to  the  use  of  the  house  as  a  residence, — viz.,  J's  going  frequently,  if  not  daily,  to  the 
house,  and  usually  spending  several  hours  there  ;  transacting  all  affairs  of  business  there,  and,  on  some 
occasions,  receiving  visitors  in  rooms  properly  furnished  ;  besides  keeping  the  house  constantly  open, 
adding  new  furniture,  taking  care  of  the  library,  and  causing  durwans  and  menial  servants  to  live  there. 

This  case  arose  out  of  a  judgment  by  the  Privy  Council,  pronounced  by  the 
late  Mr.  Justice  Willis  in  July  1872,*  by  which  the  appellant,  a  barrister,  who, 
for  having  embraced  Christianity,  was  aisinherited  by  his  father,  the  Honorable 
Prosono  Coomar  Tagore,  a  Hindoo  and  member  of  the  Bengal  Legislative 
Council,  was  declared  heir-at-law  to  his  father's  estate,  subject  to  the  respondent's 
life  interest  under  the  father's  will.  In  November  1872  the  appellant  instituted  the 
present  suit  to  oust  the  respondent  from  his  life  interest,  on  the  ground  of  forfeiture 
by  reason  of  non-residence  in  the  boitakanah  house. 

Mr.  Joshua  Williams^  Q.C.^  Mr,  Leith^  Q'C.,  Mr.  J.  D.  Belly  Mr.  J.  Forbes^ 

and  Mr.  Lawrence  Biale  for  Appellant. 
Mr.  Forsyth,  Q.C.y  Mr.  Coioiey  Q.C.y  and  Mr.  l)oyne  for  Respondent. 

Th^  authorities  cited  for  the  appellant  were  : — 
Dunne  v.  Dunne.\ 
Walcot  V.  Botfield.X 
Rex  V.  Sargent.^ 
Wynne  v.  Fletcher.^ 
Shepherd's  Touchstone,  p.  157. 

The  following  authorities  were  cited  for  the  Respondent : — 
Ridway  v.  WoodJiouse.^ 
Clavering  v.  Ellison.** 
Fillingham  v.  Broniley.^f 

Sir  Montague  Smith  delivered  judgment  as  follows: — 

The  questions  in  this  appeal  arise  upon  a  clause  in  the  will  of  the  late  Honor- 
able Prosono  Coomar  Tagore,  making  provision  for  the  cesser  of  the  estate  of  the 
persons  entitled  under  the  limitations  of  the  will  in  the  event  of  non-residence  in 
ms  boitakanah  house. 

The  will,  by  which  the  testator  devised  his  estates,  after  the  determination  of 
the  life-estate  given  to  Juttendro  Mohun  Tagore  (the  first  respondent),  to 
Jutt^^ndro's  sons  successively  in  tail  male,  with  subsequent  limitations  oyer, 
according  to  English  forms  of  limitations,  underwent  much  consideration  in  the 
Courts  in  India,  and  in  this  tribunal. 

The  final  decision,  speaking  generally,  was  that  the  limitations  in  tail  and 

♦  18  W.  R.  359 ;  2  Suth.  P.  C.  R,  692.  |j  24  Beav.  430. 

t  7  De  G.  M.  and  G.  207.  t  7  Be.av.  437. 

i  Kay  534.  ♦*  7  H.  L.  C.  707. 

§  5  Dum.  and  East  466.  •  tt  1  T.  and  R.  530. 
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sabsoqiient  limitations  were  contrary  to  Hindoo  law,  and  void,  and  that,  upon  thfr 
expiration  of  the  first  life-interest,  the  appellant,  the  testator's  only  son,  was  entitled, 
as  heir,  to  the  estate. 

It  will  be  necessary,  before  considering  the  questions  arising  upon  the  clause 
of  residence,  to  refer  shortly  to  the  scheme  of  the  will  and  to  some  of  its  pro- 
visions. 

The  testator  expressly  declared  that  his  son,  the  appellant,  should  take  nothing 
under  his  will. 

He  devised  all  his  real  and  personal  property  to  four  trustees  (of  whom 
Juttendro  was  one)  in  trust  to  get  in  the  personalty^  with  an  exception  thus  ex- 
pressed : — *'  Save  and  except  the  jewels,  household  furniture,  and  other  articles  in 
the  personal  use  of  the  members  of  my  family,  and  save  and  except  such  jewels, 
household  furniture,  books  and  libraries,  carriages,  horses,  farm-yard,  and  other 
articles  as  the  person  or  persons  for  the  time  being  beneficially  interested  in  my 
real  estate,  or  the  income  or  surplus  income  arising  therefrom  under  the  limitations 
and  declarations  hereinafter  contained  and  made,  shall  wish  to  retain  for  his  and 
their  own  use."  Upon  trust,  after  paying  debts  and  legacies,  to  invest  the  residue 
and  pay  out  of  the  income  divers  annuities  and  the  unexpended  surplus  of  such 
income  to  the  person  who  for  the  time  being  should  be  entitled  to  uie  beneficial 
enjoyment  of  nis  real  property,  or  the  profits  of  it.  And  as  to  the  reahy  upon  trust 
Until  his  debts,  legacies,  and  annuities  had  been  paid  and  fallen  in,  to  collect  tiie 
rents  and  profits,  and  apply  them  to  pay  his  legacies  and  annuities,  if  the  personalty 
should  be  inadequate,  and,  subject  thereto,  to  pay  the  residue  to  the  person  for 
the  time  being  to  whom  he  had  devised  his  real  estate  under  the  limitations  there- 
inafter contained  "  for  the  absolute  use  of  such  person  ;  "  and  he  further  directed 
that  the  trustees  should  hold  the  estate  generally  for  the  use  and  benefit  of  such 
person,  so  far  as  was  consistent  with  the  trusts  and  provisions  of  the  will. 

The  testator  directed  that  out  of  the  income,  after  pajing  the  necessary  costs 
of  managing  his  estate,  ^Mncluding  the  expense  of  the  establishments  in  the  mofussii 
and  Calcutta/'  the  person  for  the  time  being  entitled  to  the  beneficial  enjoyment 
or  surplus  income  of  his  real  property  should  receive  Rs.  2,500  a  month,  or 
Rs.  30,000  a  year. 

As  soon  as  the  legacies  and  annuities  were  paid,  and  had  fallen  in,  the  trustees 
were  directed  to  convey  the  real  estate  unto  and  to  the  use  of  the  persons  who 
should  be  entitled  to  the  beneficial  interest  therein. 

,  The  will,  after  mentioning  numerous  legacies  and  annuities,  contains  the 
specific  limitations  of  the  realty  which  are  introduced  by  a  preamble,  stating, 
amongst  other  things,  that  the  testator  was  possessed  of  a  talook  in  Zillah  Ilung- 
pore,  subject  to  a  jumma  of  Bs.  40,555,  and  of  the  boitakanah  house,*  land,  and 
premises  where  he  usually  resided.  He  then  devises  (subject  to  the  devise  to  the 
trustees)  his  "  real  property,"  and  "  also  library,  horses,  carriages,  farm-yard, 
furniture  of  the  boitakanah,  jewels,  gold  and  silver  plate,"  etc.,  unto  and  to  the  use 
of  Juttendro  (the  respondent)  for  his  natural  life,  with  the  limitations  over  which 
have  been  already  referred  to. 

The  clause  in  question  as  to  residence  is  as  follows : — 

*^  Provided  always,  and  I  hereby  declare  that  if  any  devisee  or  tenant  for  life 
or  entail  or  otherwise,  or  any  person  entitled  to  take  as  neir  by  descent  or  adoption 
or  otherwise,  or  in  any  manner  under  the  limitations  hereinbefore  contained,  shall 
permit  or  suffer  the  said  property  so  devised  and  limited  as  aforesaid,  or  any  portion 
thereof,  to  be  sold  for  arrears  of  Governnient  revenue,  or  shall,  after  attaining  his 
majority,  cease  to  keep  up* in  a  due  state  of  repair,  and  to  use  as  his  residence  in 
Calcutta,  the  said  boitakanah  houses  and  premises  where  I  now  reside,  and  make 
use  of  and  enjoy  my  library,  horses,  carriages,  farm-yard,  furniture  in  the  said  house, 
and  jewels,  gold  and  silver  plates,  etc.,  in  my  use  and  possession,  then  and  imme- 
diately thereupon,  the  devise  and  limitations  in  this  my  will  contained  and  declared, 
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.shall  wholly  cease  and  determine  as  to  him^  and  the  person  next  in  succession  to 
him  under  the  limitations  aforesaid  shall  at  once  succeed  as  if  the  said  person  so 
permitting  or  suffering  the  said  property,  or  any  portion  thereof^  to  be  sold  for 
.arrears  of  GU>yemment  revenue^  or  so  ceasing  to  keep  up  in  a  state  of  repairs^  and 
to  use  as  his  residence,  my  said  boitakanah  house,  had  then  died." 

It  was  contended  in  the  former  suit  by  the  appellant  that  Juttendro's  life-estate 
was  void,  owing  to  the  nncertainty  of  the  period  at  which  it  was  to  commence.  But 
it  was  held  by  this  tribunal  that  there  was  no  uncertainiy,  for  his  interest  was  to 
begin  at  once.     It  is  said  in  the  judgment : — 

^' Their  Lordships  read  this  will,  alike  according  to  its  words  and  substance,  as  giv- 
ing a  life-interest,  subject  to  a  charge  for  payment  of  legacies  and  annuities,  whereby 
the  rents  over  and  above  Bs.  2,500  per  month,  and  the  expense  of  manitenance, 
are  to  be  applied  in  aid  of  another  fund  until  the  legacies  and  annuities  are  paid." 

The  testator  died  on  the  30th  August  1868.  This  suit  was  brought  by  the 
appellant  on  the  18th  November  1872  to  have  it  declared  that  the  interest  of 
Jnttendro  had  ceased  by  reason  of  his  non-compliance  with  the  clause  relating  to 
residence,  and  that  the  appellant,  as  heir,  was  entitled  to  the  estate,  subject  to  the 
legacies  and  annuities. 

Three  distinct  groimds  of  answer  were  argued  at  the  bar.  (1)  That  the 
limitations  to  take  effect  on  the  determination  of  Juttendro's  interest  having  been 
declared  to  be  void,  the  condition  was  not  binding,  and  the  heir  could  take  no 
advantage  of  a  breach  of  it.  (2)  That  the  condition  would  not  attach  until  Juttendro 
became  entitled  to  a  conveyance  from  the  trustees  on  the  death  of  the  last  annuitant ; 
and  (3)  That  if  this  were  not  so,  there  had  been,  in  fact,  no  breach  of  the  condition. 

On  the  first  point  their  Lordships,  as  they  intimated  during  the  argument,  find 
no  difficulty  in  holding  that,  as  the  clause  provides  for  the  cesser  and  determination 
of  the  life-interest  of  the  respondent  in  the  event  of  the  conditions  in  it  not  bein^ 
performed,  his  interest,  notwithstanding  the  conditions  over  have  been  declarea 
void,  would  cease  when  that  event  happened,  and  the  appellant  would  be  entitled  to 
succeed  as  heir. 

On  the  second  point,  it  was  contended  for  the  respondent  that,  having  regard  to 
the  other  causes  of  forfeiture,  and  especially  that  for  non-payment  of  the  Government 
jumma,  which  far  exceeded  in  amount  the  annual  payment  of  the  Bs.  30,000,  to 
which  alone  he  was  entitled  before  there  was  a  surplus  income,  the  testator  could 
not  have  intended  that  the  clause  should  come  into  operation  until  the  trusts  were 
at  an  end  and  the  donee's  estate  was  perfected  by  a  conveyance. 

It  was  urged,  on  the  other  hand,  by  the  appellant's  Counsel,  that  the  clause 
should  be  read  distributively.  They  contended  also  that  Juttendro,  according  to 
the  language  and  substance  of  the  decision  of  this  tribunal,  had  a  present  life-interest, 
subject  only  to  the  charge  for  payment  of  legacies  and  annuities.  It  was  pointed 
cut  that  the  testator,  in  requiring  the  library  and  furniture  to  be  used  with  the  house, 
contemplated  an  immediate  residence  in  it.  And  it  was  observed  that  Juttendro 
had  ackially  recovered  the  possession  of  the  boitakanah  house  in  a  suit  against  the 
trustees,  so  that  if  the  respondent's  contention  were  correct,  he  might,  it  was  said, 
hold  the  house,  and  be  in  the  enjoyment  of  all  the  rents  and  profits  of  the  estate, 
except  what  might  be  required  to  pay  the  last  annuitant,  without  being  subject  to 
the  condition  of  residence  until  tnat  annuitant  died.  Their  Lordships  would  be 
reluctant  to  put  a  construction  on  the  clause  which  would  have  the  effect  of  virtually 
defeating  it;  nor  is  it  necessary  for  them  to  do  so,  since  they  agree  with  the 
judgment  of  the  High  Court  in  favor  of  the  respondent  on  the  third  point,  viz.,  that 
there  has  been  no  breach,  in  fact,  of  the  condition. 

Boitakanah  appears  to  mean  a  house,  or  the  part  of  a  house,  used  for  sitting  or 
reception  rooms,  where  entertainments  are  usually  given  and  business  transacted. 
The  ladies  of  the  &mily  do  not  commonly  enter  these  rooms,  which,  when  in  the 
^same  house  with  the  zenana,  are  usually  the  outer  rooms. 
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The  manner  in  which  the  testator  himself  used  the  boitakanah  house,  is  thii» 
found  by  the  High  Court : — 

"It  appears  from  the  evidence  that  the  testator  possessed  a  family  dwelling- 
house  as  well  as  the  boitakanah,  the  two  houses  being  completely  distinct,  w, 
indeed,  situated  on  different  sides  of  the  same  street ;  that  some  time  before  bis 
wife's  death,  he  ceased  to  sleep  in  the  family  dwelling-house  after  having  compkineil 
of  defective  ventilation  in  his  sleeping  chamber  there ;  that,  thenceforth,  he  slept  at 
the  boitakanah  ;  that  subsequently,  during  his  wife's  life,  he  took  his  mid-daj  or 
principal  meal  in  the  family  dwelling-house  and  his  evening  meal  in  the  boitakanah; 
that,  after  his  wife's  death,  he  took  both  meals  in  the  boitakanah,  but  the  mid-daj 
meal  was  taken  in  native  fashion  and  was  cooked  at  the  family  dwelling-hoase,  and 
the  evening  meal  was  taken  in  European  fashion  and  was  cooked  at  the  ooitakanah; 
that  he  gave  his  native,  or  strictly  Hindoo,  entertainments  in  his  family  dwelllM- 
house,  and  his  European  entertainments  at  the  boitakanah ;  that  the  testator's  familj 
idols  were  always  lodged  and  worshipped  at  his  family  dwelling-house  and  never  at 
the  boitakanah);  and  that,  at  the  boitakanah,  all  the  affairs  of  nis  estate  were  con- 
ducted and  the  necessary  establishment  kept  up  and  lodged." 

The  opinion  of  the  High  Court  on  the  nature  of  the  residence  imposed  by  tb 
condition,  is  thus  expressed  : — 

"  We  think  it  is  to  be  gathered  from  the  will  that  the  testator  never  intended 
the  boitakanah  to  be  occupied  as  a  dwelling-house  in  the  ordinary  sense  of  a  Hindoo 
dwelling-house."  And  again :  "  We  are  of  opinion  that  the  residence  intended  by 
him  was  an  occupation  for  the  purposes  of  transacting  business  and  of  receivinjr 
male  friends  and  visitors,  and  if*  the  occupant  of  the  house  for  the  time  being  so 
desired  (but  not  otherwise)  for  entertaining  male  friends  with  hospitality;  and  we 
are  further  of  opinion  that  such  an  occupation  does  not  require  that  either  the 
occupant  or  the  ladies  of  his  family  should  sleep  in  the  house." 

Their  Lordships  think  that,  in  the  main,  the  High  Court  have  properly  con- 
strued the  clause;  and  they  understood  the  appellant's  Counsel  not  to  dispute  this 
construction,  but  to  contend  that  the  evidence  snowed  that  the  clause,  so  constrned, 
had  not  been  complied  with. 

Several  English  decisions  were  cited  during  the  argument  as  to  the  meaning  of 
the  word  "  residence."  The  principle,  if  any  can  be  said  to  result  from  them,  seems 
to  be  that  where  in  a  condition  or  residence  no  manner  of  period  of  residence  is 
prescribed,  but  residence  simply  and  without  definition,  exclusive  residence  is  not 
supposed  to  be  meant ;  and  that  in  such  cases  the  occasional  use  of  the  house,  and 
keeping  an  establishment  in  it,  with  the  intention  of  again  using  it  as  a  residence,  is 
a  sufficient  compliance  with  the  condition. 

In  one  case  Lord  Eldon  seemed  to  think  a  condition  imposing  residence 
enerally,  was  so  vague,  that  it  was  doubtful  whether  it  could  be  enforced;  and  he 
eld  that,  at  all  events,  slight  and  rare  instances  of  actual  residence  by  the  donee 
were,  when  the  house  was  kept  open  by  servants  Kving  in  it,  sufficient  to  satisfy  so 
general  a  direction  (Fellingham  v,  Bromley,  1  T.  &  R,  530). 

Li  a  case  (Rex  v.  Sargent,  5  T.  R.,  466)  where  a  residence  was  a  necessary 
qualification  for  the  office  of  bailiff^  of  a  borough.  Lord  Kenyon  said  : — 

''  It  never  can  be  contended  that  in  order  to  constitute  a  residence  in  any  place, 
it  is  necessary  to  reside  any  given  number  of  days,  or  even  any  great  part  of  the  yaff' 
It  happens  perpetually  that  persons  have  different  places  of  abode,  in  some  of  whidi 
they  reside  more  or  less,  as  suits  their  convenience. 

The  words  of  the  present  clause  are  '^  cease  to  use  as  his  residence  in  Calcntisi." 
It  was  not  disputed  that  a  reasonable  time  must  be  allowed  to  the  donee  afler  ihe 
testator's  death  for  the  commencement  of  the  residence,  before  it  could  be  impnted 
to  him  that  he  had  ceased  to  reside.  The  testator  died  on  the  28th  Auguiit  ISSi, 
and  the  respondent  did  not,  it  would  appear,  use  the  boitakanah  in  any  ^nse  as  a 
residence,  until  some  large  repairs  were  completed  in  October  1872.    During  ^ 
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interval  of  time,  he  visited  the  house,  and  transacted  the  business  of  the  estate  there 
as  one  of  the  trustees,  and  durwans  paid  by  the  trustees  were  kept  in  ifc. 

The  first  question  is  whether,  in  the  interval  referred  to,  the  respondent  could 
reasonably  be  required  to  commence  using  the  house  as  a  residence.  The  circum- 
stances relied  on  by  his  Counsel  to  justify  the  delay  are  :  (1)  The  pendency  of  the 
^reat  suit  brought  by  the  appellant  to  defeat  his  title  altogether,  which  was  begun 
in  August  1868,  and  finally  disposed  of  on  appeal  to  Her  Majesty  in  July  1872. 
(2)  His  inability  to  get  possession  of  the  entire  house  from  the  trustees,  which  he 
only  succeeded  in  obSiining  by  a  suit  commenced  in  May  1870,  and  ended  in  March 
1872;  and  (3)  The  unfit  state  of  the  house  for  residence,  owing  to  the  want  of 
repairs. 

With  regard  to  the  first  ground,  it  is  certainly  little  in  accordance  with  reason 
that  the  appellant,  who  disputed  in  the  suit  referred  to  the  respondent's  right  to 
possession,  and  would,  if  his  suit  had  been  successful,  have  ejected  the  respondent 
irom  the  house  with  the  loss  of  any  money  he  might  have  expended  on  it,  and  with  the 
liability  to  account  for  mesne  profits,  should  now  be  heard  to  claim  the  estate  on 
the  ground  that  the  respondent  did  not  take  possession  during  the  time  covered  by 
this  litigation.  But,  without  saying  that  the  appellant  is  estopped  by  his  own  conduct 
from  taking  advantage  of  the  condition,  their  Lordships  think  that  the  delay  is 
justified  by  the  other  two  grounds  referred  to. 

It  seems  that  in  the  testator's  lifetime  the  lower  pArt  of  the  house  was  used  for 
the  transaction  of  the  business  of  the  estate,  and  a  small  room  on  the  upper  and 
principal  floor  of  the  house  was  also  used  as  an  office.  The  respondent,  whilst 
willing  to  allow  the  lower  part  of  the  house  to  be  used  as  before,  objected  to  the 
retention  of  the  upper  room  by  the  trustees.  The  result  of  the  suit  he  brought 
arainst  the  trustees  was  that  he  was  declared  to  be  entitled  to  the  possession  of  the 
^pmole  house.  Their  Lordships  cannot  but  think  he  might  reasonably  object  to  use 
it  as  a  residence  until  this  question  was  settled.  The  testator  might  have  found  no 
inconvenience  in  having  the  room  occupied  as  an  office  when  the  manager  was  his 
own  servant,  but  the  inconvenience  ta  tne  respondent  might  be  great  when  a  clerk 
appointed  by  the  trustees  was  installed  within  the  precincts  of  the  residential  part  of 
t£e  house. 

But  a  stronger  ground  to  justify  the  delay  existed  in  the  state  of  the. house  and 
its  want  of  repair. 

Mr.  Allan,  the  surveyor,  who  saw  the  house  two  or  three  months  before  the 
testator  died,  says  it  was  much  in  want  of  repiirs  at  that  time.  Soon  after  his 
death,  it  was  necessary  to  take  down  and  rebuild  a  portion  of  the  east  wall  at  a  cost 
of  Rs.  6,200.  But  further  extensive  repairs  were  required.  The  trustees  having 
hesitated  to  do  them,  the  respondent  requested  Mackintosh  and  Co.  to  survey  the 
house,  who  made  a  report  to  him  that  ^^  the  building  throughout  is  urgently  in  need 
of  repair."  This  report  he  sent  to  the  trustees,  with  a  request  that  the  repairs  should 
he  executed.  The  trustees  declined  to  do  them  on  the  ground  that  the  obligation 
lay  upon  the  respondent,  who,  upon  this  refusal,  commenced  in  December  1871  a 
smt  against  them,  and  in  March  1872  obtained  a  decree  ordering  the  trustees  to 
repair.  The  repairs  so  ordered  were  commenced  in  July,  and  completed  in  November 
1872,  at  a  cost  of  Rs.  14,000.  Mr.  Allan,  the  surveyor,  says :— "  The  Rs.  14,000 
,  was  necessary  to  make  the  house  safe,  llie  house  was  entirely  out  of  repair,  and 
some  portion  of  it  very  dangerous." 

The  respondent  entered  into  possession  in  October  1872,  before  the  repairs 
were  entirely  completed,  and  their  Lordships  agree  with  the  High  Court  in  finding 
that  up  to  this  time  there  had  been  no  unreasonable  delay  on  the  part  of  the 
respondent  in  commencing  to  reside,  and  that  no  breach  of  the  condition  had  then 
occurred. 

The  conclusion  at  which,  on  this  point,  their  Lordships  have  arrived,  is  sufficient 
to  dispose  of  this  suit,  which  was  brought  on  the  18th  November  1872,  immediately 
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after  the  completion  of  the  repairs,  in  favor  of  the  respondent ;  but  as  evidenoe 
was  given  of  the  subsequent  use  of  the  house,  and  the  High,  Court  expressed  a 

rion  upon  it,  their  Lordships,  to  prevent  future  litigation,  desire  to  siate  that  on 
point  also  they  think  the  view  of  the  High  Court  is  correct 

The  respondent,  who  appears  to  adhere  more  strictly  than  the  testator  to  Hindoo 
usages,  has  no  doubt  continued  to  take  his  meals  and  sleep  in  the  family  house,  when 
the  other  members  of  his  family  live ;  but  this  mode  of  living  is  not  of  itself  m- 
consistent  with  such  a  residence  in  the  boitakanah  house  as  the  testator,  in  impose 
the  condition  on  his  Hindoo  descendants,  must  be  supposed  to  have  contemplated 
It  appears  upon  the  evidence  that,  since  the  respondent  entered  upon  possession,  & 
house  has  been  constantly  kept  open,  new  furniture  had  been  added  to  the  old,  &b 
lilbrary  taken  care  of,  and  not  only  durwans,  but  menial  servants,  have  lived  in  tbe 
house.  The  respondent  himself  frequently,  if  not  daily,  went  to  the  house  and  usoaDr 
spent  several  hours  there.  It  appears  also  that  he  transacted  all  affairs  of  basifleBS 
there,  and  on  some  occasions  received  visitors  in  rooms  properly  furnished  for  their 
reception. 

These  acts  appear  to  their  Lordships,  having  regard  to  the  nature  of  a  boitakanah 
house  and  to  Hiaaoo  usages,  to  amount  to  a  use  of  it  as  a  residence. 

It  was  strongly  urged  by  the  appellant's  Counsel  that  any  entertainments  4e 
respondent  might  give  ought  to  take  place  in  the  boitakanah,  and  it  was  said  he  hid 
always  given  3iem  at  his  family  di?^eIling-house. 

The  omission,  however,  to  use  the  boitakanah  for  this  purpose  may  be  account^ 
for  and  excused  by  the  condition  of  the  house  up  to  the  bringing  of  tnis  suit.  Will 
regard  to  future  entertainments,  their  Lordships  cannot  hold  that  the  respondentia 
in  any  wav  obliged  to  give  them,  although,  in  case  he  thinks  fit  to  do  so,  he  wonH 
best  comply  wim  the  testator's  will  by  usmg  the  boitakanah  house  on  some,  at  lessi^ 
of  these  occasions. 

Some  stress  was  laid  on  the  &ct  that  a  part  of  the  furniture  and  jewels  had  beeo 
removed  from  the  boitakanah  to  the  family  dwelling-house.  But  it  seems  this  ^ 
done  during  the  repair  of  the  house,  and  the  furniture  was  brought  back  or  rephwed, 
and  afterwards  used  in  it.  The  jewels  were  always  kept  at  the  family  house,  awl 
were  so  kept  there  for  greater  safety ;  but  the  language  of  the  condition  in  no  i»J 
confined  the  use  of  the  jewels  to  the  residence  in  the  boitakanah. 

Their  Lordships  observe  with  satisfaction  that  this  suit  has  been  brought  to  a 
conclusion  with  commendable  expedition.  It  was  commenced  in  November  1872, 
and  within  twenty  months  from  that  date  their  Lordships  are  able  to  report  npof 
this  appeal  to  Her  Majesty.  This  instance  shows  that  appeals  from  India,  i 
prosecuted  with  vigor,  may  now  be  speedily  determined. 

In  the  result,  their  Lordships  will  advise  Her  Majesty  to  affirm  the  decree  of 
the  High  Court,  and  to  dismiss  this  appeal,  with  costs. 


The  5th  November  1874. 

Present :  / 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Bobtf* 

P.  Collier,  and  Sir  Lawrence  Peel. 

Trust  Property^^Fiduciary  Eelatwnship — Ptircliase  by  Trustee^ 

On  Appeal  from  the  High  Court  at  Calcutta* 

*  From  the  judgment  of  Norman  and  Levinge,  t/iT,,— when  sitting  in  appeal  from  faSiaSS^ 
jurisdiction, — dated  7th  September  1864. 


(63) 


Dhonendro  Gbander  Mookerjee 

versus  , 

Mjxtby  Lall  Mookerje; 


>3. 


J,  as  the  executor  of  his  deceased  father  S,  obtained  a  decree  which  he  held  in  trust  for  S's  heirs, 
namely,  himself  bxA  brothers.  One  of  the  brothers  (H)  died,  leaving  J  and  M  his  executors.  M  then 
aold  to  J  the  interest  of  H's  sons  for  an  inadequate  consideration. 

Held  that,  according  to'the  rules  of  equity,  the  saleconld  not  stand ;  but  that  J  was  bound  to refcom 
to  H*s  sons  their  share  in  that  estate,  upon  receiring  back  the  purchase-money. 

Held  that  the  sale  was  equally  invalid  against  any  other  person  for  whose  benefit  the  trustee  (J) 
may  have  purchased  secretly  in  his  own  name,  as  it  would  be  against  the  trustee  himself. 

Mr.  Cowiey  Q.C,  Mr.  Cochrane,  and  Mr.  J,  E.  Woodrqfe  for  Appellant 
No  one  appeared  for  Respondent 

The  following  anthorities  were  cited  by  Mr.  Cochrane  : — 
Harvey  ▼.  Bradley^ 
Green  v.  Badley  t 
Hodson  V.  BallX 
Partington  v.  Reynolds  § 
Sheffield  v.  Ducliess  of  Buckinghainshire  || 
Blake  V,  Foster^ 
Bingham  v.  Dawson  ** 
Co.Xittlib.  3,  c.  8. 
Bank  of  Australia  v.  Nias  "f^ 
2  Taylor  on  Er^d.  §  1503 
King  v.  Hoare  %% 
Henderson  v.  Henderson  §  § 
Tommey  v.  White  |j|| 
Garland  v.  Littlewood^K 

■ 

Sir  Barnes  Peacock  gave  indgment  as  follows  : 

This  was  a  suit  institutea  by  the  sons  of  Hurrish  Chunder  against  Jaggut 
Chnnder  and  Sreeman  Chunder  Mookerjee,  praying,  amongst  other  things,  that  a 
certain  deed  of  assignment,  dated  the  23rd  Jnne  1854,  of  the  plainti^s  shares 
and  interest  in  a  certain  decree,  which  had  been  sold  by  Mohes  Chunder 
Mookerjee  to  Juggut  Chunder  Mookerjee  might  be  declared  as  against  them  invalid 
and  void  as  an  absolute  conveyance,  ^^and  that  the  said  assignment  might  be 
decreed  to  stand  as  a  security  only  for  the  sum  of  Bs.  5,000,  and  for  anything 
farther  which  might  be  found  justly  due  from  the  plaintiffs  to  the  defendants/' 
Mohes  Chunder  Mookerjee  was  made  a  party  to  the  suit,  but  no  relief  was  prayed 
against  him.  The  ground  upon  which  the  bill  was  framed  was  that  Juggut  Chunder, 
who  purchased  the  decree,  stood  in  a  fiduciary  relation  to  the  plaintifra,  and  that  he 
had  purchased  the  decree  for  an  inadequate  consideration.  It  appears  that  Doorga 
Chunder  Mookerjee  was  the  father  of  Sib  Chunder,  Sumboo  Chunder,  and  Sam- 
narain ;  that  Doorga  Chum  Mookenee  was  possessed  of  considerable  property,  and 
having  died,  his  three  sons  divided  the  estate.  Sumboo  Chunder  took  a  portion  of 
the  estate,  and  Sib  Chunder  covenanted  with  Sumboo  Chunder  to  discharge  all 
claims  against  the  estate  of  Doorga  Chum.  A  claim  was  made  against  Sumboo 
Chunder  and  others,  as  representatives  of  Doorga  Churn,  and  a  decree  was  obtained 
against  them  for  about  two  lacs  of  rupees.  Sumboo  having  died,  Juggut  as  one  of 
his  executors  compromised  the  suit  for  Rs.  80,000,  and,  as  such  executor,  brought  a 
suit  against  the  representatives  of  Sib  Chunder  to  recover  that  amount  and  other 


L  E.  4  Eq.  13. 
7  Beav.  274. 
1  Ph.  177, 182. 
4  Drew,  253* 
1  Atk.,  628. 
f  BiOl  and  Beatty,  49J. 


•♦  Jae.  243. 
tt  1«  Q.B.,  717. 
+t  M.  and  W..  4:4. 
§§  8  Hare,  100. 
nil  6  CL  and  Fia,  F,  L.,  78'*; 
tt  1  B^kV.,  (27. 
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moneys  from  his  estate  ;  and  in  that  suit  he  obtained  a  decree  for  one  lac  and 
Rs.  70,000.  That  suit  was  brought  by  Juggut  Chnnder  as  the  executor  of  Sumboo 
Chunder.  The  question  is  whether^  in  that  position,  and  in  that  character,  he  did 
not  hold  a  fiduciary  relation  to  the  plaintiffs  in  the  suit.  Sumboo  Chunder  died, 
leaving  six  sons,  Juggut  Chunder,  who  is  the  defendant  in  this  suit,  Mohes  Chunder, 
who  is  also  made  a  party  to  this  suit,  Hurrish  Chunder,  Prawn  Chunder,  Callv 
Chunder,  and  Sreeman  Chunder  ;  but  Sumboo  Chunder  before  he  died  made  a  will, 
by  which  he  left  his  property  to  his  five  sons.  Sreeman  Chunder  was  not  then 
bom. 

Hurrish  Chunder  died,  leaving  the  plaintiffs  in  the  suit  his  heirs,  and  con- 
sequently Juggut  Chunder  held  the  decree  which  he  recovered  against  the  repre- 
sentatives of  Sib  Chunder  in  trust  for  the  benefit  of  himself  and  his  brothers,  and  as 
to  the  share  of  his  brother  Hurrish  Chunder  for  the  benefit  of  the  plaintiffs. 
Hurrish  Chunder  appointed  Juggut  Chunder  and  Mohes  Chunder  his  executors ; 
and  Mohes  Chunder,  as  one  of  the  executors  of  Hurrish  Chunder,  sold  the  interest 
of  Hurrish  Chunder's  sons  to  Juggut  Chunder  for  the  sum  of  Rs.  5,000  ;  in  other 
words,  he  sold  a  fifth  share  of  a  (focree  for  Rs.  170,000  for  Rs.  5,000.  The  Courts 
found  that  that  was  imder  value,  and  that  an  inadequate  consideration  was  given  by 
Juggut  Chunder  to  Mohes  Chunder  for  the  purchase.  It  is  said  that  Juggut 
Chunder,  as  one  of  the  representatives  of  Hurrish  Chunder,  renounced.  Whether 
he  did  so  renounce,  or  could  renounce,  appears  to  be  immaterial,  provided  he  held 
in  a  fiduciary  character,  as  executor  of  Sumboo  Chunder,  the  share  which  belonged 
to  the  plaintiffs  as  the  sons  of  Hurrish  Chunder.  It  is  clear  that  he  held  the  decree 
which  he  recovered  as  executor  of  Sumboo  in  trust  as  to  a  share  for  the  benefit  of 
the  plaintiffs,  who  were  the  sons  of  his  brother  Hurrish. 

Now  both  Courts  have  found  that  no  adequate  consideration  was  given  for  the 
purchase.  It  therefore  appears  that  there  was  a  sale  of  the  interest  of  the  plaintiffs 
for  an  insufficient  consideration  to  Juggut  Chunder,  who  held  in  a  fiduciary 
character  for  them.  According  to  the  rules  of  equity,  that  sale  cannot  stand  as  an 
absolute  sale,  but  Juggut  Chunder  is  bound  to  return  the  share  of  the  plaintiffs  in 
that  estate  upon  receiving  back  the  purchase-money  which  he  gave  for  it. 

The  youngest  son  of  Sumboo,  Sreeman  Chunder,  was  also  made  a  defendant 
in  the  suit.  Sreeman  Chunder  is  said  to  have  been  a  party  to  the  purchase  by 
Juggut  Chunder.  He  says  that  Juggut  Chunder  purchased  the  decree  for  the 
benefit  of  himself  and  Sreeman  Chunder  jointly.  But  if  Juggut  Chunder,  holding 
the  decree  in  a  fiduciary  position,  could  not  purchase  it  for  himself,  could  Sreeman 
Chunder  employ  Juggut  Chunder,  who  held  the  decree  in  a  fiduciary  position,  to 
purchase  that  decree  for  the  benefit  of  himself  and  Sreeman  Chunder  jointly?  It  - 
appears  to  their  Lordships  that  the  same  objection  would  apply  to  Juggut  Chunder^s 
purchasing  for  himself  and  Sreeman  jointly  as  there  would  be  to  his  purchasing  for 
Iiimself  alone.  One  of  the  reasons  for  setting  aside  transactions  such  as  this, 
is,  that  the  purchaser  is  presumed  from  his  position  to  have  better  means  than  the 
vendor  has  of  ascertaining  the  value  of  the  property  purchased.  Well,  then,  if  a 
person  knowing  that  another  holds  a  fiduciary  position,  and  has  a  better  knowledge 
of  the  value  Sian  the  vendor,  employs  that  person  to  purchase  for  him,  and  me 
trustee  purchases  secretly  in  his  own  name  for  the  benefit  of  that  other,  it  appears 
to  their  Lordships  that  the  sale  is  equally  invalid  against  the  person  for  whose  benefit 
it  is  purchased  by  the  trustee  as  it  would  be  against  the  trustee  himself;  therefore 
it  was  not  necessary  in  this  suit  to  file  a  bill  to  set  aside  the  sale  merely  as  to  half 
the  estate  as  against  Juggut  Chunder,  and  to  allow  it  to  stand  as  to  the  other  half 
for  the  benefit  of  Sreeman  Chunder.  K  it  became  necessary  to  investigate  the 
evidence,  there  does  not  seem  to  be  sufficient  to  show  that  Sreeman  Chunder 
actually  advanced  any  part  of  the  purchase-money,  or  was  really  interested  in  the 
purchase. 

The*  decree  having  been  obtained  by  Juggut  X)hunder,  the  property  of  Sib 
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Olmnder's  representatiyes  was  pnt  up  for  sale  by  the  sheriff  in  execution,  and  a 
portdon  of  the  property  so  put  up  was  purchased  under  the  decree,  but  Juggut 
Ohunder  did  not  actually  pay  money  for  the  property  which  he  so  purchased. 
The  price  of  that  portion  of  the  property  which  was  sold  in  execution  of  the  decree 
was  credited  to  ihe  decree^  and  only  the  balance  remained  due.  Then  Juggut 
Chunder  held  the  balance  of  the  decree,  and  also  the  property  which  he  had 
purchased  and  paid  for  with  the  other  portion  of  the  decree,  in  trust  as  to  one- 
nfth  share  for  the  benefit  of  the  plaintiffs.  It  was  shown  that  Juggut  Chunder 
Te-sold  portions  of  the  property  wnich  he  purchased  at  the  sale  under  the  decree 
for  yery  much  larger  sums  of  money  thaii  those  for  which  he  purchased  them. 
Both  the  Lower  Courts  found,  as  a  fact,  that  the  Bs.  5,000  whidi  Juggut  Chunder 
paid  as  the  purchase-money  of  the  share  of  the  plaintiffs  was  an  inadequate  con- 
sideration. Their  Lordships  would  not  disturb  the  finding  on  the  question  of 
yalue  unless  there  was  the  cleairest  eyidence  to  satisfy  them  that  an  adequate 
consideration  was  giyen  for  the  property ;  but,  so  far  from  that  appearing  to  be 
the  oase^  their  Lordships  are  satisfied  that  the  Lower  Courts  came  to  a  right  con- 
clusion in  finding  that  there  was  an  inadequate  consideration. 

Then  it  is  contended  that  this  suit  cannot  be  maintained,  inasmuch  as  a  suit 
had  been  brought  against  Mohes  Chunder,  as  one  of  the  executors  of  Hurrish 
Ohunder,  for  administration  of  the  assets  of  his  estate ;   and  it  is  said  that  this 
suit  is  in  the  nature  of  a  bill  of  reyiew  of  the  decree  which  was  giyen  in  that 
suit,  or  that  it  is  in  the  nature  of  a  supplemental  bill,  or  of  a  bill  in  aid  of  that 
decree.     But  it  appears  to  their  Lordships  most  clearly  that  that  is  not  so,  when 
they  come  to  look  at  the  nature  of  the  two  suits.    The  administration  sununons, 
which  may  be  treated  as  a  suit,  was  to  compel  Mohes  Chunder  to  account  for 
ihe  moneys  which  he  had  receiyed  as  executor  of  Hurrish  Chunder.    It  is  true 
that  in  the  affidayit,  and  also  in  the  petition  which  was  filed  in  order  to  obtain 
that  summons,  it  was  alleged  that  Mohes   Chunder,  as  executor  of  the  will  of 
Hurrish  Chunder,  "  had  relinquished  all  claims  to  the  decree  for  Rs..  170,000, 
by  executing  the  said  deed  of  assignment  for  the  sum  of  Company's  Bs.  5,000 
*only,  and  thereby  had  occasioned  a  loss  to  the  plaintiffs  of  the  balance  of  Com- 
pany's Bs.  23,333.''    That  was  alleged  in  the  petition ;  but  it  is  clear  that  under 
a  summons  for  an  administration  of  the  assets  of  an  estate  the  executor  could  not 
be  charged  with  negligence  and  wilfid  default.    Accordingly  the  order  which  was 
made  under  that  petition,  referring  the  matter  to  the  Master,  did  not  direct  the 
Master  to  enquire  as  to  whether  more  could  haye  been  made  by  Mohes  Chunder 
if  he  had  not  been  guilty  of  wilful  default,  but  merely  to  take  an  account  of  the 
•assets  which  he  had  receiyed  ;  and  that  is  all  that  the  Master  did.     He  found  what 
Mohes  Chunder  had  receiyed,  and  stated  that  there  was  a  small  balance  due  from 
him  to  the  estate;  but  he  did  not  enter  at  all  mto  the  question  of  whether  Mohes 
Chunder  had  committed  waste ;   nor  could  he,  under  the  order  which  was  made 
by  the  Court,  haye  entered  into  that  question.     When  the  matter  was  brought 
before  the  first  Court,  Mr.  Justice  Morgan  says : — "  One   point   made   by  the 
defendants  is  that  the  same  points  haye  been  raised  by  an  administration  summons 
by  the  present  plaintiffs  against  the  executor.     The  Master,  howeyer,  properly 
•declined  to  enter  on  an  inyestigation  of  this  matter  ;  "  and  the  Master  neyer  didf, 
<nor  did  Mr.  Justice  Leyinge,  who  made  the  order,  direct  the  Master  to  enter  into 
such  an  inyestigation.     He  could  not,  and  did  not,  make  such  an  order,  and  the 
matter  neyer  came  before  the  Master  at  all. 

Well,  then,  assuming  that  Mohes  Chunder  has  been  decreed  to  account  for 
the  Bs.  5,000  which  he  had  receiyed  from  Juggut  as  the  purchase-inoney  of  the 
estate,  that  circumstance  would  be  no  reason  why  the  heirs  of  Hurrish  Uhunder 
should  not  haye  the  purchase  made  by  Juggut  Chunder  set  aside  upon  returning 
the  amount  to  him.  The  two  causes  of  action  are  quite  different.  The  present 
suit  is  not  in  the  nature  of  a  reyiew  of  the  decree  which  has  been  made  against 
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Mohes  Chnnder.  It  is  a  suit  against  Juggnt  Ohtmder  as  a  purchaser  in  bis  own* 
right;  and  not  as  executor  of  Hurrish  Chunder.  The  other  suit  was  against  Mohes^ 
Chunder,  to  account  for  -what  he  had  received  as  executor  of  Hurrish  Chunder. 

It  appears,  therefore^  to  their  Lordships  that  the  Lower  Court  was  right  in* 
declaring  that  the  points  raised  by  the  administration  sununons,  and  the  order  and 
the  reference  to  the  Master,  did  not  preclude  the  plaintifis  from  bringing  this  suit 
against  Juggut  Chunder.  It  is  true  that  Mohes  Chunder  was  made  a  party  to 
the  present  suit,  but  whether  it  was  necessary  or  not  is  immaterial.  Possibly  this 
decree  might  have  been  obtained  against  Juggut  Chunder  without  making  Mohes 
a  party ;  but  Mohes  did  not  object  to  bein^  made  a  party,  and  he  does  not  appeal 
in  this  case.     He  is  made  a  respondent  in  tois  suit ;  he  is  not  an  appellant. 

Their  Lordships  do  not  repudiate  the  authority  of  any  of  the  cases  which 
were  cited  by  Mr.  Cochrane.  Admitting  them  to  their  fmlest  extent  they  are- 
not  applicable  to  the  present  case. 

]$&.  Justice  Norman  says : — ^^  I  see  no  reason  why  an  account  should  not  h& 
taken  against  one  executor  on  one  principle  and  agamst  another  in  respect  of  ai 
separate  wroug  committed  by  him  or  separate  relief  sought  against  him."  It 
appears  to  their  Lordships  that  that  remark  is  not  applicable  to  the  case.  They 
have  already  pointed  out  that  this  is  not  a  suit  against  Juggut  Chunder  as'  executor 
of  Hurrish  Cnunder,  nor  for  a  wrong  committed  by  him  in  that  capacity.  The* 
relief  to  which  the  plaintiffi)  are  entitled  is  upon  me  ground  that  the  purchase^ 
which  Juggut  Chunder  made  was  invalid,  not  because  he  was  executor  of  Hurrish 
Chunder,  but  because  he  was  executor  of  Sumboo  Chunder,  and  as  such  executor 
held,  for  the  benefit  of  Hurrish  Chunder's  heirs,  the  share  which  he  purchased 
from  Mohes  Chunder  as  executor  of  Hurrish  Chunder. 

Under  these  circumstances  their  Lordships  think  that  the  Lower  Courts  came 
to  a  right  decision,  and  they  will  therefore  humbly  recommend  Her  Majesiy  that 
the  decree  of  the  High  Court  be  affirmed.  As  there  is  no  party  appearing  on  the 
other  side,  it  will  be  without  costs. 


The  6th  November  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

Sir  Robert  P.  Collier,  and  Sir  Lawrence  Peel. 

DUuvion — Re-formation. 

On  Appeal  from  the  High  Court  at  Calcutta,* 

Hursuhai  Singh  and  others 

versus 

Syud  Lootf  Ali  Khan  and  others. 

Where  land  which  has  submerged  re-forms,  and  can  be  identified  as  having  formed  part  of  » 
particular  estate,  the  owner  of  that  estate  is  entitled  to  it. 

Mr.  Doyne  and  Mr,  C.  W.  Arathoon  for  Appellants. 
Mr.  Leithj  Q.C.,  and  Mr.  J.  D.  Bell  for  Respondents. 

The  following  authorities  were  cited : — 
Lopez  V.  Muddun  Mohun  Thakoor.^ 

*  From  the  judgment  of  Bayley  and  Pundit,  JJ,^  in  Begnlar  Appeal  No.  401  of  M65,  date* 
4tn  June  1866. 

t  13  Moo.  I.  A.  467,  478 ;  6B.L.  B.621;  14W.R.P.C.  11;  2  Soth.  P.  C.  B.  8W. 
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Katteemonee  Dossee  v.  Ranee  Dabee  Monomohinee.* 
JRomanath  Thakoor  v.  Chundemarain  Chowdry,f 
MussL  Imam  Bandi  v.  Hurgovind  Ghoae.t 
Ifogender  Chunder  Ghose  v.  Mahomed  Esof.^ 

Sir  Montague  Smith  gave  judmient  as  follows : — 

Their  Lordships,  considering  £e  turn  that  the  argument  has  taken,  do  not 
think  it  necessary  to  go  at  any  length  into  this  case.  The  suit  was  brought  by 
the  appellants,  the  proprietors  of  Mouzah  Muteor,  in  Tirhoot,  against  the  respon- 
dents, the  proprietors  of  Mouzah  Eamnug^nr,  to  recover  the  possession  of  a  large 
qti&ntity  of  land  which  had  been  submerged  by  the  river  Qances.  It  appears  that 
the  river  flowed  between  the  estates  of  me  plaintiffs  and  the  defendants,  and  in  its 
conrse  between  the  two  estates  there  were  from  time  to  time  various  changes* 
There  were  two  or  three  defined  channels,  which  at  times  the  river  overflowed, 
and  formed  a  pool  or  lake.  The  land  whidi  is  the  subject  of  the  present  suit  was 
submerged,  and  when  it  first  became  free  from  water  and  reappeared,  it  adhered 
to  and  adjoined  the  estate  of  Bamnuggur,  and,j>rim(!2/aot^,  the  accretion  was  t<» 
that  estate ;  but  upon  an  enquiry  made  by  the  Judge  of  Patna,  who  went  to  the 
spot,  heard  evidence,  and  took  creat  pains  to  survey  the  district,  he  came  to  the 
coneliision  that  the  submerged  kind,  although  it  had  re-formed  close  to  Mouzah^ 
Bamnnggur,  was,  in  point  of  fact,  land  wmch  belonged  to  Mouzah  Muteor,  and' 
that  there  were  means  bv  which  he  could  identify,  and  did  identify,  the  land  as- 
having  'been,  before  its  diluviation,  part  of  that  mouzah.  He  found  those  facts, 
and  applying  the  law  as  he  understood  it  to  the  facts,  namely,  that  when  submerged 
land  can  be  identified  upon  its  reappearance  as  belon^g  to  a  particular  estate, 
the  proprietor  of  that  estate  is  entitled  to  it  because  m  truth  he  had  never  lost 
the  land,  the  land  was  always  his,  and  the  difficulty  of  identification  being  removed 
by  evidence — the  land  being  in  feet  identified — ^there  was  no  reason  why  the  pro- 
perty should  not  be  regained  by  him.  He  acted  upon  this  principle  of  law,  which 
had  been  at  that  time  affirmed  by  the  High  Court  of  Calcutta  in  a  case  in  which 
Sir  Barnes  Peacock,  with  two  other  Judges,  had  given  the  judgment.  That,  how- 
ever, was  the  judgment  of  a  Division  Bench ;  and  the  High  Court,  upon  appeal 
in  the  present  smt,  decided  that  they  were  bound  by  a  subsequent  decision  of  a 
Full  Bench  of  the  High  Court,  which  had  come  to  a  contrary  conclusion,  and 
had  held  that  land  whidi  reappeared  under  circumstances  like  the  present,  must 
be  held  to  belong  to  ihe  proprietor  of  the  estate  to  which  it  had  apparentiy 
accreted;  and  they  remanded  the  cause  to  the  Judge  of  Patna,  who,  without 
altering  his  finding  of  the  facts,  decided  according  to  this  view  of  the  law,  and 
his  judgment  was,  as  might  be  expected,  upheld  by  the  High  Court  in  the  judg- 
ment now  under  appea^  on  the  case  again  coming  before  it  upon  the  appeal  of 
the  present  appellants. 

The  question  of  law  involved  in  these  decisions,  which  is  a  very  important  one, 
was  brought  before  this  Committee,  in  a  case  of  Lopez  v:  Muddun  Mohun  Thakoor, 
13  Moore  LA.  467, ||  in  which  the  principles  which  should  govern  cases  of  this- 
description  were  very  fully  discussed  and  elucidated,  with  the  result  that  it  was  laid 
down  by  the  authority  of  this  Committee  that  where  land  which  has  been  submerged 
reforms,  and  can  be  identified  as  having  folmed  part  of  a  particular  estate,  the^ 
owner  of  that  estate  is  entitled  to  it  It  is  admitted  by  Mr.  Leith,  the  Counsel  for 
the  respondents,  that  the  authority  of  this  case  and  otners  which  have  followed  it 
before  this  Committee,  cannot  be  disputed.  Their  Lordships  think  the  principles^ 
laid  down  in  those  cases  are  perfectly  correct,  and  are  distmctiy  applicable  to  the 
present ;  and  that,  if  the  facts  are  to  be  taken  as  they  were  found  oy  Mr.  Justice 

*  8  W.  B.  61.  t  MarsbaU  186 ;  Sath.  F.  B.  B.  45. 

'  .4  Moo.  L  A.  408 ;  7  W.  B.  P.  C.  67 ;  1  Sath.  P.  0.  B.  808. 

10  B.  L.  B.  406  ;  18  W.  B.  113 ;  2  Suth.  P.  0.  B.  113. 

14  W.  B.  P.  0. 11 ;  and  2  Suth.  P.  0.  B.  336. 
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Ainslie,  the  judgment  below  must  be  reversed.  Their  Lordships^  for  the  reasons 
they  gave  during  the  argument,  think  it  is  impossible  those  facts  could  be  disputed 
with  any  effect  at  their  bar,  and  therefore  both  law  and  fact  are  in  favor  of  the 
appellants. 

Mr.  Leith  endeavoured  to  distinguish  between  the  lands  which  were  the  perma- 
nently settled  lands  of  Muteor  and  some  lands  which  had  been  in  themselves  an 
accretion,  and  which  were  temporarily  settled  only  with  the  proprietor  of  Muteor. 
Their  Lordships  think,  however,  that  this  distinction  cannot  prevaiL  There  is 
evidence  from  which  it  may  be  presumed  that  those  lands  accreted  to  the  estate  of 
Muteor,  and  it  may  be  inferred  from  the  mode  of  accretion  that  the  Government 
settled  with  the  proprietor  upon  the  ground  that  they  had  so  accreted,  and  there- 
fore that  he  was  entitled  to  the  settlement. 

On  these  grounds  their  Lordships  think  that  the  judgment  of  the  High  Court 
must  be  reversed,  and  they  also  think  that  the  decree  originally  made  by  me  Judge 
of  Patna  before  the  remand  is  the  correct  decree.  They  find  there  is  no  formal 
petition  of  appeal  against  the  decree  of  the  High  Court  which  remanded  the. suit, 
but  this  judgment  ought  not  to  be  allowed  to  stand  in  the  way  of  the  proper  decree 
to  be  made  in  the  cause,  and  will  be  nullified  by  the  course  their  Lordships  propose 
to  take^  viz.,  humbly  to  advise  Her  Majesty  to  reverse  the  judgment  of  the  High 
Court  now  under  appeal,  and  the  second  judgment  of  the  ZiUah  Judge,  and  to 
direct  a  decree  to  be  made  in  the  suit  to  the  effect  of  the  original  decree  of  the 
Zillah  Judge.  The. respondents  must  pay  the  costs  of  the  litigation  in  India,  and  of 
this  appeal. 


The  19th  November  1874. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence  Peel. 

Bond — Interest — Damages — Penalty. 

On  Appeal  from  the  High  Court  at  Madras. 

Vencatavarada  Iyengar 

versus 

Yenkata  Luchmamal  and  another. 

Defendant  entered  into  a  bond  agreeing  to  pay  a  specified  rate  of  interest  in  instalments  on  a  sam 
borrowed,  and  to  repay  the  principal  in  twelve  years  j  the  obligee  not  being  bound  to  accept  payment 
earlier.  A  zemindaree  was  mortgaged  as  security,  and  it  was  provided  that  if  any  obstacles  were 
caused  by  the  defendant  in  respect  of  any  of  the  conditions  of  the  bond,  the  mortgagee  would  be  com- 
petent, after  two  months'  notice,  to  sell  the  property,  or  portions  thereof,  and  pay  himself  the  principal 
and  the  interest  thereon  for  the  unexpired  portion  of  the  twelve  years. 

A  portion  of  the  interest  having  come  into  arrear,  plaintiff  gave  notice  of  sale;  but  defendant 
disputea  his  right  to  sell  on  the  alleged  ground  as  not  being  an  **  obstruction  "  within  the  bond.  The 
parties  not  being  able  to  come  to  a  final  agreement  as  to  the  conditions  of  sale,  plaintiff  brought  this 
suit  claiming  the  full  amount  of  the  mortgage-money  with  interest  for  twelve  years.  He  obtained  a 
decree,  whi<^  was  modified  by  the  High  Court,  who  gave  him  principal  and  interest  at  the  stipulated 
rate  : 

Held,  that  the  clause  relating  to  sale  was  in  the  nature  of  a  penalty,  and  plaintiff  was  not  entitlfid 
to  enforce  it  only  upon  default  in  the  payment  of  interest. 

Hbld,  that  the  suit  was  not  maintainable,  either  as  an  action  for  damages  for  the  amount  whi(^ 
plaintiff  could  have  obtained  by  the  sale,  or  on  the  bond  itsell 

Mr,  Benjaminy  Q.G.j  and  Mr.  Jforton^  for  Appellant. 
Mr,  J.  D.  Mayne  for  one  of  the  Ilesponaents, 
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The  facts  of  this  case  material  to  its  decision  may  be  shortly  stated.    The 
defendant  entered  into  a  boi^d  with  the  plaintiff  on  the  28th  December   1867, 
which  is  to  this  effect : — The  defendant  acknowledges  that  he  had  borrowed  a  sum  of 
Rs.  60,000,  which  he  agreed  to  pay.     He  says  : — "  As  you  have  this  day  paid,  and 
I  have  received  in  cash,  this  sum  of  Rs.  60,000,  I  agree  to   pay  interest  thereon  at 
three-fourths  per  cent,  per  mensem,  and  to  repay  the  said  principal  sum  in  twelve 
years  from  this  date,"  but  you,  the  plaintiff,  are  not  bound  to  a^ccept  payment  even 
though  I  tender  it,  nor  can   you  demand  it  before  that  time.     Then  there  is  a 
provision  for  the  payment  of  the  interest  which  amounts  to  9  per  cent,  in  three 
instalments  annually,  and  then  there  is  a  mortgage  of  a  certain  zemindaree  of 
Tiraviir  for  the  purpose  of  securing  the  payment  of  the  principal  and  interest  of 
the   bond.    There   are  some  further  provisions  to  the  effect  that  the  mortgagor 
is   to   remain  in  possession,  but  that  the  mortgagee  is  entitled  to  retain  some 
man    on  the  premises  to  look  after  his  interest,  to  be  paid  by  the   mortgagor. 
Then  at  the  end  there  comes  this  clause  : — ^'  If  any  obstruction  be  caused  eimer 
by  nxe  or  my  men  in  respect  of  any  of  the  conditions  aforesaid,  you  are  com- 
petent to  give  me  two  months'  notice,  and  if  I  do  not  within  that  term   fiilfil 
the   conditions  entered  into  with  you,  to  sell  by-  auction  by  yourself  the  said 
Muttah  zemindaree  and  all  other  mortgaged  property  or  portions  iJiereof,  according 
to  your  pleasure,  to  pay  yourself  at  once  the  principal  due  to  you,  and  the  interest 
payable  on  the  full  amoant  of  principal  for  the  unexpired  portion  of  the  twelve 
years,  and  to  deliver  to  me  the  remainder,  if  any.''     it  appears  that  a  portion  of 
the  interest  became  in  arrear,  and  that  the  plaintiff  gave  notice  in  October  1869  of 
his  intention  to  sell  under  this  power,  the  plaintiff  supposing  that  he  had  the  power 
to  sell  for  the  purpose  of  realizing  the  principal  and  the  interest  up  to  the  end  of 
the  twelve  years.     The  defendant  disputed  this  right  of  the  plaintiff  to  sell  for  that 
amount  on  the  mere  ground  of  non-payment  of  interest,  which  he  alleged  not  to  be 
an  obstruction  within  the  meaning  of  the  bond,  and  it  appears  that  he  took  measures 
which  stopped  the  sale,  whereupon  a  further  agreement  was  come  to  between  tiie 
parties  on  the  26th  October  1869,  the  material  parts  of  which  are  to  this  effect : — 
At  that  time  there  was  due  the  Bs.  60,000  and  Rs.  5,426  for  interest,  and  it  was 
agreed  that  further  interest  was  to  be  payable  on  the  principal  up  to  the  date  of 
payment.     Then  there  is  a  further  stipulation  that  the  plaintiff  is  to  deliver  to  the 
defendant  all  the  mortgage  documents  and  a  certain  note  of  hand  given  for  Rs.  2,500 
on  account  of  interest,  '^  that,  together  with  interest  thereon,  having  been  included 
in  the  aforesaid  amount  of  interest."  *  Then  it  goes  on  to  say  : — *'  When  as  you,'* 
that  is  the  mortgagee,  "  proceed  to  -sell  lot  by  lot,  the  said  amounts  become  fully 
covered  up,  you  shall  not  proceed  with  the  sale  of  the  subsequent  lots."    It  appears 
that  conditions  of  sale  were  nearly  agreed  on  between  the  parties  when  the  plamtiff 
insisted  upon  a  condition  to  the  effect  that  if  the  sale  of  ail  the  lots  did  not  realize 
the  full  amount,  tiien  the  sale  of  all  those  that  had  been  sold  before  should  be  void, 
and  there  was  also  a  dispute  between  them  on  the  question  of  the  defendant  giving 
security  to  the  plaintiff  in  the  event  of  the  sale  not  realizing  the  full  amount  of  the 
jprindpal  and  interest  due.     The  sale  did  not  take  place  ;  whereupon  the  plaintiff 
brings  this  action.    This  plaint  is  drawn  in  a  very  obscure  and  ambiguous  manner, 
and  it  is  not  very  easy  to  arrive  at  the  effect  of  it.     One  construction  of  it  is  that 
the  plaintiff  complains  of  an  obstruction  of  his  power  of  sale  by  the  defendant,  and 
claims  as  damages  that  which  it  would  have  realized  by  the  sale  if  it  had  taken 
place,  which  he  contends  to  be  the  whole  amount  of  the  mortgage-money,  together 
with  interest,  up  to  the  expiration  of  the  twdve  years.     But  it  may  also  be  taken 
as  a  suit  brought  under  the  bond,  irrespective  of  the  power  of  sale,  for  the  purpose 
of  recovering  the  full  amount  of  the  principal  and  interest  for  the  whole  time.    The 
plaintiff  obtained  a  decree  in  the  Court  below  for  all  that  he  sued  for.    That  decision 
was  modified  by  the  High  Court,  who  thus  expressed  themselves  : — "  The  present 
suit  can  hardly  be  regarded  as  a  suit  for  damages  occasioned  by  the  obstruction 
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offered  by  the  defendant  to  a  sale  nnder  the  power.  It  appears  rather  to  her 
founded  on  the  assumption  that  the  plaintiff  may  recover  by  suit  and  by  process  of 
execution  whatever  he  might  have  deducted  from  the  proceeds  of  a  sale  made  under 
the  power.  But  the  deed  itself  does  not  contain  any  such  stipulation^  and  we  do- 
not  think  it  should  be  in  such  a  case  implied."  Then  they  proceed  to  say  that 
they  modify  the  decree,  and  give  to  the  plaintiff  the  principal  sum  and  interest  at 
the  stipulated  rate.    From  that  decision  toe  plaintiff  appeals. 

In  their  Lordships^  opinion  the  decision  of  the  first  Court  was  clearly  wrong. 
They  are  of  opinion  mat  tiiis  clause  relating  to  sale  was  in  the  nature  of  a  penalty, 
and  that  the  defendant  was  not  entitled  to  put  up  the  property  for  sal^,  and  to 
realize  the  full  amount  which  he  claims,  namely,  interest  due  up  to  the  expiration 
of  the  12  years,  upon  such  default  only  as  has  been  made,  namely,  default  in  the 
payment  of  interest  on  the  mortgage-money.  What  might  or  might  not  be  an 
obstruction  that  would  authorise  such  a  proceeding  it  is  not  necessary  to  determine. 

Assuming,  then,  the  suit  to  be  in  the  form  of  an  action  for  damai^s,  whereby  the 
plaintiff  seeks  to  recover  the  amount  which  he  could  have  obtained  by  the  sale,  their 
Lordships  are  of  opinion  that  it  is  not  maintainable,  and  they  also  agree  witii  the 
High  Court  that  it  is  not  maintainable  on  the  bond  itself,  inasmuch  as  no  such  right 
of  action,  if  not  expressly  given  by  the  words  of  the  bond,  is  to  be  implied  from  it. 
Their  Lordships  are  therefore  clearly  of  opinion  that  the  decision  of  the  first  Court 
was  wrong.    Whetber  or  not  the  plaintiffs  suit  ought  to  have  been  dismissed  is  a 

Juestion  not  before  them  now,  because  the  High  Court  have  undertaken,  and  their 
jordships  are  far  from  saying  wrongly,  on  the  matter  coming  before  diem,  to  do 
what  they  deemed  just  between  the  parties  ;  and  there  is  no  appeal  on  the  other  side 
against  tne  decision  of  the  High  Court.  Their  Lordships  are  therefore  in  the  posi- 
tion of  the  High  Court,  and  hkve  to  determine  what  is  just  between  the  parties ; 
and  they  are  of  opinion  that  the  decree  of  the  High  Court  does  determine  this.  In 
fact,  towards  the  end  of  the  case  the  contention  very  much  narrowed  itself.  It  was 
contended  finaUy  on  the  part  of  the  appellant  that  he  was  entitled  to  somewhat 
more  than  the  High  Court  had  given  him,  on  the  ground  that  by  the  agreement  of 
the  36th  October  there  was  a  settlement  of  account  under  which  he  would  have 
obtained  some  Rs.  426  more  than  the  High  Court  gave  him  ;  and  it  would  appear 
that  the  High  Court  have  not  given  to  the  plaintiff  two  sums  of  Bs.  172  and  254 
which  he  claims  respectively  as  the  wa^es  of  the  man  who  was  to  be  kept  on  the 
property  to  look  anier  his  interest  and  the  interest  due  on  the  promissory  note 
oefore  mentioned  for  interest  which  was  not  paid.  It  would  appear  that  the  Hiffh 
Court  have  not  given  the  plaintiff  those  sums,  and  he  contends  that  he  would  be 
entitled  to  them  if  he  could  insist  as  he  does  upon  this  agreement  of  the  26th 
October  1869  being  an  account  stated  between  the  parties  and  an  admission  of  the 
balance  due  at  that  time.  But  their  Lordships  have  to  observe,  in  the  first  place,, 
that  the  plaint  is  not  in  any  respect  framed  upon  that  agreement  of  the  26th  October 
1869,  but  is  a  plaint  praying  for  principal  and  interest  upo^  the  bond ;  and  it  is 
only  upon  the  hypothesis  that  it  be  treated  as  such  a  plaint  that  it  is  maintainable 
at  all.  And,  ftirther,  it  occurs  to  them  to  observe  that  if  the  High  Court  have 
inadvertently  omitted  to  take  notice  of  those  items  (and  their  Lordships  are  far  from 
saying  that  is  so),  the  proper  course  on  the  part  of  the  plaintiff  would  have  been  to 
have  called  their  attention  to  it  by  petition  of  review,  or  at  all  events  in  some  other 
maimer  which  has  not  been  done.  Their  Lordships  do  not  think  the  appeal  main- 
tainable on  this  latter  ground. 

Under  these  circumstances,  their  Lordships  will  humbly  advise  Her  Majesty 
that  tiie  judgment  of  the  High  Court  should  be  afiirmed,  and  this  appeal  dismissed 
with  costs. 
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The  20th  November  1874. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

Sir  Bobert  P.  Collier,  and  Sir  Lawrence  Peel. 

Redemption  Suit — Limitation — Act  XIV  of  1859  s.  5 — Mesne  Profits — Ladies, 

On  Appeal  from  the  High  Court  at  Calcutta* 

Juggemath  Sahoo  and  others 

versus 
Syud  Shah  Mahomed  Hossein  and  others. 

The  period  of  sixty  years  within  whicli  the  law  allows  mortgagors  to  bring  their  suit  cannot  be 
dimimBhed  by  any  Court  of  Justice,  on  the  ground  of  tho  laches  of  a  party  in  the  prosecution  of  his 
rights. 

Following  a  previous  ruling  of  the  Privy  Council  (i  i  the  case  of  Radbanath  Doss  v»  Gisborne  k. 
Co.),  it  was  held  that  in  a  suit  founded  upon  a  right  to  redeem,  the  defendant,  in  order  to  claim  the 
benefit  of  Act  XIV  of  1869  s.  6,  must  show  three  things  :  first,  that  he  is  the  purchaser  according  to  the 
proper  meaning  of  that  term  ;  second,  that  he  is  a  bonci  fide  purchaser  ;  and  third,  that  he  is  a  pur- 
chaser for  valuable  consideration. 

FlaintilEs,  having  been  guilty  of  laches,  were  held  not  entitled  to  recover,  as  against  purchasers  for 
valuable  consideration,  without  notice  of  their  title,  mesne  profits  from  any  date  earlier  than  that  of  the 
institntLon  of  the  suitb 

Mr.  Doyne  and  Mr.  C.   W.  Arathoon  for  Appellants. 

The  Respondents  did  not  appear. 

• 

Sir  James  Colvile  gave  judgment  as  follows : — 

This  is  a  snit  by  the  heirs  and  representatives  of  a  Mahomedan  lady  named 
Bibee  Mujo,  to  recover  possession  of  property  comprised  in  a  zur-i-peshgee  lease 
from  the  defendants,  who  claim  to  be  purchasers  for  value  of  the  property  in 
•dispute.  The  title  of  the  plaintiffs  is,  in  fact,  founded  upon  a  right  to  redeem^ 
although  the  suit  is  not  exactly  in  the  form  of  an  ordinary  redemption  suit. 

The  title  of  the  plaintiffs  is  thus  derived.     Some  time  in  the  year  1814  one 

Ehadim  Hossein  mortgaged  the  whole  of  the  mouzahs,  of  which  a  snare  is  claimed 

in  this  suit,  by  a  zur-i-peshgee  lease  to  one  Sheik  Emam  Buksh.     The  zur-i-peshgee 

was  for  seven  years,  and  stipulated  that  out  of  the  gross  proceeds  of  the  village  five 

annas  should  be  paid  as  huk-ajiree  to  the  mortgagors,  and  the  remaixvder  be  retained 

by  the  mortgagees  ;  the  amount  thus  coming  to  the  mortgagees  to  be  received  by 

them  in  lieu  of  interest.     Khadim  Hossein  died,  and  a  dispute  afterwards  arose 

among  his  heirs,  or  persons  claiming  to  be  his  heirs,  which  was  finally  settled  by  a 

compromise,  in  the  year  1817.     Under  that  arrangement,  his  wife,  Bibee  Emamun, 

became  entitled  to  seven  and  a  half  annas  of  his  interest  in  the  mortgaged  property, 

Bibee  Mujo  became  entitled  to  four  and  a  half  annas,  and  Amjed  Hossein,  the 

nearest  male  relation,  to  four  annas.    After  that,  though  it  does  not  appea'r  very 

distinctly  at  what  time,  an  arrangement  is  admitted  to  have  been  made,  oy  which, 

as  between  the  mortgagors  and  the  mortgagees,  the  original  mortgage  was  treated 

as  three  distinct  mortgages,  in  the  proportions  in  which  the  estate  of  Khadim 

Hossein  had  been  diyided  under  the  compromise  above-mentioned.    The  result  was 

that  Bibee  Mujo  became  solely  entitled  to  the  equity  of  redemption  in  four  and  a 

half  annas  of  the  mortgaged  property,  upon  the  payment  of  a  similar  proportion  of 

the  original  mortgage  debt. 

It  is  admitted  tnat  Amjed  Hossein  unquestionably  sold  the  equity  of  redemp- 
tion in  his  four  annas  to  the  persons  through  whom  the  appellants  derive  their  title. 
The  share  of  Bibee  Emamun  seems  to  have  been  redeemed  by  her,  or  by  her 

*  From  the  judgment  of  J.  P.  Normau,  Offg*  C.J,,  and  L.  S.  Jackson  and  W.  Aindie,  JJ.,  in 
Kegulai  Appeal  No.  32  o£  1870,  decided  on  the  13th  March  1871. 
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Representatives,  as  early  as  the  year  1844^  upon  a  sagofestion  that  the  whole  of  the 
mortgage  debt  for  which  she  was  liable  had  been  satisfied  by  the  retention  of  the 
huk-ajiree  coming  to  her,  or  in  some  other  manner.  But  the  contention  on  the 
part  of  the  plaintiffs  in  this  suit,  the  respondents  on  the  present  appeal,  is,  that  the 
equity  of  redemption  as  to  her  share  remained  in  Bibee  Mujo,  and  that,  by  reason 
of  the  retention  of  the  huk-ajiree  due  and  owing  to  her,  the  whole  of  her  share  of 
the  mortgage  debt  has  been  satisfied,  and  that,  therefore,  her  representatives  are 
entitled  to  recover  possession  of  her  share  of  the  mouzahs  in  question  with  six  years' 
mesne  profits. 

The  title  set  up  by  the  defendants  is  as  follows  : — The  original  mortgagees  sold 
their  interest  to  Sheikh  Taleb  Ali  and  his  two  sons,  Sheikh  Fuzul  Ali  and  Sheikh 
Ashghur  Ali.  They  thus  became  the  mortgagees.  Sheikh  Taleb  Ali  died,  and  his 
interest  descended  to  his  two  sons.  It  is  alleged  on  the  part  of  the  defendants  that 
Bibee  Mujo,  in  the  year  1841,  sold  her  interest  in  the  four  and  a  half  annas  upon 
terms  similar  to  those  upon  which  Amjed  Hossein  had  sold  his  interest  in  his  four 
annas  to  Sheikh  Fuzul  Ali  and  Sheikh  Ashghur  Ali ;  and  that  by  subsequent  pur- 
chases and  conveyances,  the  absolute  interest  which  had  thus  been  acquired  bj*- 
Sheikh  Fuzul  Ali  and  Sheikh  Ashghur  Ali  in  the  four  and  a  half  annas  share  of 
tlie  mouzahs^  which  is  the  subject  of  this  suit,  had  become  vested  in  some  one  or 
more  of  the  appellants  as  purchasers  for  value,  and  without  notice. 

A  point  wnich  has  been  taken  as  to  a  moiety  of  the  property  in  dispute  makes 
it  necessary  to  state  with  some  precision  what  was  the  devolution  of  title  as  to  that 
moiety.  The  whole  interest,  whether  absolute  or  merely  by  way  of  xnortgage, 
which  was  vested  in  Fuzul  Ali  and  Ashghur  Ali,  was  divided  between  them  in 
equal  moieties.  And  it  is  alleged  that  on  the  29th  July  1844  Fuzul  Ali  transferred 
his  interest  to  his  wife  by  a  baimokasa,  or  conveyance  of  property,  in  satisfaction 
of  her  rights  of  dower ;  that  this  wife,  whose  name  was  Bibee  Zenut,  exercised 
rights  of  ownership  over  the  property,  having  mortgaged  it  on  the  8th  December 
1849,  and  that  on  the  10th  January  1859,  i.«.,  within  twelve  years  before  the  in- 
stitution of  the  suit,  she  transferred  her  absolute  interest  in  the  property  to  the 
two  first  appellants  on  the  Record.  Of  the  other  moiety  of  the  property,  being 
that  which  was  vested  in  Sheikh  Ashghur  Ali,  it  is  only  necessary  to  say  that  by 
various  conveyances  the  whole  of  it,  with  the  exception  of  the  small  portion  after- 
wards mentioned,  had,  before  the  year  1860,  become  vested  in  the  principal 
appellants,  being  the  first  and  second  on  the  Becord.  That  small  portion,  having 
been  purchased  at  an  execution  sale  by  a  Mahomedan  lady,  afterwards  became 
vestea  in  the  appellant  Burra  Toonissa. 

From  this  statement  of  the  title  set  up  by  the  defendants,  it  is  obvious  that  the 
material  question  to  be  determined  in  the  cause  was  the  validity  of  the  alleged 
conveyance  of  the  equity  of  redemption  by  Bibee  Mujo  to  Ashghur  Ali  and  Fuzul 
Ali.  Against  the  validity  of  that  instru|nent^  we  have  the  decision  of  the  two- 
Indian  Courts,  both  concurring  in  finding  that,  if  not  a  fabrication,  as  it  was  found 
by  the  Judge  of  first  instance  to  be,  it  cannot  be  treated  as  established  against 
Bibee  Mujo  or  her  representatives. 

The  first  consideration' upon  that  point  is  whether  sufficient  grounds  have  been 
presented  before  their  Lordships  to  induce  them  to  deviate  from  their  general  rule^ 
not  to  disturb  such  a  finding  of  fact  by  two  Courts  in  India.     If  they  are  to  look 
merely  at  the  evidence  of  the  execution  of  that  conveyance,  they  are  bound  to  say 
that,  so  far  from  thinking  that  there  is  any  ground  for  an  exception  being  made  to- 
the  general  rule,  they  are  of  opinion  that  upon  that  evidence  the  conclusion  of  the 
High  Court  would  be  correct.     To  fix  Bibee  Mujo  with  the  deed^  it  is  necessary  to 
establish  the  mookhtamamah,  and  the  evidence  of  the  execution  of  that  instrument 
by  her  is  of  the  slightest  and  most  unsatisfactory  character.    The  evidence,  again^ 
of  the  execution  of  the  deed,  as  it  is  stated  to  have  been  executed  by  the  mookhtar 
appointed  by  the  mookhtarnamah,  and  of  the  subsequent  admission  of  the  deed  by^ 
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ihe  lady,  is  also  of  a  very  suspicious  character.  It  appears,  moreover,  that  the  deed 
was  not  registered  even  before  the  Oazee  for  several  months ;  and  that  it  was  not 
registered  at  all,  as  the  conveyance  by  Amjed  Hossein  had  been,  in  the  office  of  the 
Ttegistrar  of  deeds.  It  appears  further  that  in  1843,  upon  an  application  made  to 
the  Collector  by  Fuzul  Ali  and  Ashghur  Ali  for  mutation  of  names,  on  the  sugges- 
tion of  such  a  conveyance  having  been  executed  by  Bibee  Mujo,  a  petition  of 
objections  disputing  such  execution,  was  filed  by  that  lady's  agent,  and  that  the 
applicants  Fuzul  Ali  and  Ashghur  Ali  thereupon  allowed  tneir  proceeding  to  drop. 
The  only  doubt  which  their  Lordships  have  felt  on  this  part  of  the  case  has 
been  founded  on  the  laches  of  Bibee  Mujo  and  her  representatives  in  taking  steps 
to  enforce  their  rights  as  mortgagors  for  so  many  years ;  and  if  there  had  been  a 
substantial  conflict  of  evidence  touching  the  execution  of  the  deed,  their  Lordships 
might  have  thought  that  the  Courts  in  India,  in  weighing  that  conflicting  evidence, 
had  hardly  given  sufficient  weight  to  the  inferences  which  arise  from  such  laches. 
But  their  laches  cannot  estop  the  parties  from  asserting  their  right,  if  it  exists. 
The  question  is  one  of  title,  and  the  right  to  assert  that  title  is  to  be  determined  by 
the  law  of  limitation  as  it  stands.  The  law,  wisely  or  unwisely,  has  given  to 
mortgagors  the  long  period  of  60  years  within  which  to  bring  their  suit ;  and  no 
Court  of  justice  would  be  justified  in  diminishing  that  period  on  the  ground  of  the 
laches  of  a  pariy  in  the  prosecution  of  his  rights.  Their  Lordships,  after  weighing 
the  whole  of  the  evidence,  and  giving  full  effect  to  the  laches  of  the  parties,  cannot 
say  that  the  execution  of  this  deed  by  Bibee  Mujo  has  been  proved.  They  must, 
therefore,  deal  with  the  case  on  the  assumption  that  the  two  Courts  below  were 
right  in  finding  that  material  link  in  the  title  of  the  defendants  to  be  wanting. 

If  that  be  so,  it  remains  to  be  considered  whether  Mr.  Doyne's  argument  as  to 
the  Statute  of  Limitations  can  prevail.     He  has  not  attempted  to  show  that  the 
Courts  below  were  wrong,  in  fact  it  could  not  be  shown  that  the  Courts  below  were 
wrong,  in  finding  that  the  suit  as  a  whole  was  not  barred  by  the  Statute  of  Limi- 
tations.    It  follows  that  the  plaintiffs  (the  respondents)  can  assert  a  title  to  redeem 
the  portion  of  the  property  which  fell  to  Ashghur  AJi,  since,  if  the  conveyance  of 
the  equity  of  redemption  to  him  is  not  established,  he  had  nothing  but  a  mortgage 
title  to  convey  ;  and  there  was  no  conveyance  even  of  that  to  the  appellants,  except 
within  the  period  of  twelve  years.     The  questions  raised  by  Mr.  Doyne  are,  whether 
a  different  rule  ought  not  to  be  applied  to  that  portion  of  the  property  which  was 
vested  in  Fuzul  Ali,  and  which  passed  by  the  baimokasa  to  his  wife,  and  from  her 
to  the  appellants,  the  transfer  to  the  wife  having  occurred  more  than  twelve  years 
before  the  suit ;  and  whether  the  suit  as  to  this  portion  is  not  barred  by  the  5th 
Section  of  Act  XIV  of  1859.      Upon  that  point  their  Lordships,  during  the 
argument,  entertained  some  doubt ;  but  they  are  of  opinion  that  they  can  make  no 
distinction  between  the  two  classes  of  property,  for  the  following  reasons : — In  the 
first  place,  the  case  which  has  been  made  here  does  not  really  appear  to  have  been 
made  in  either  of  the  Courts  below.     It  certainly  was  not  made  in  the  Court  of 
first  instance  ;  and  though  it  was  said  that  it  was  raised  by  the  grounds  of  appeal, 
it  appears  to  their  Lordships  that  the  first  ground  of  appeal  points  to  a  general  bar 
of  tne  whole  suit ;  and  the  observations  of  the  learned  Judges  of  the  High  Court 
in  giving  their  judgment  show  that  the  argument  before  them  must  have  proceeded 
upon  that  ground.     Moreover,  upon  the  merits  of  the  question,  their  Lordships  are 
of  opinion  that  the  supposed  bar  to  the  suit  is  not  established.     In  the  case  of 
Badhanath  Doss  v.  GKlsbome  &  Co.,*  in  which  the  judgment  was  given  by  the 
present  Lord  Chancellor,  the  principles  upon  which  tiie  $th  Section  of  Act  XIV 
of  1859  is  to  be  applied  to  such  cases  as  the  present  are  very  clearly  stated.     His 
Lordship  said: — '^  JBut  their  Lordships  cannot  fail  to  observe  that  the  provisions  of 
this  Section  are  of  an  extremely  stringent  kind.    They  take  away  and  cut  down 
ihe  title  which  ea  hypothesi  is  a  good  title,  of  the  cestui  que  trust  or  of  a  person  who 

♦  16  W.  B,  P.  C.  24  ;  and  2  Suth.  P.  C.  B.  397. 
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lias  deposited;  pawned^  or  mortgaged^  property.  They  cut  down  tbat  title  in  regard 
to  the  number  of  years  that  the  person  would  have  had  a  right  to  assert  it ;  &om 
*  very  great  lengai  of  time,  sixty  years,  they  cat  it  down  to  twelTe  years.  It  is, 
therefore,  only  proper  that  any  person  claiiomg  the  benefit  of  this  Section  should 
clearly  and  distinctly  show  that  ne  fills  the  position  of  the  person  contemplated  by 
this  Section  as  the  person  who  ought  to  be  protected.  Their  Lordships  think  tbat^ 
in  order  to  claim  the  benefit  of  this  Section,  the  defendant  must  show  three  things: 
£rst,  that  he  is  the  purchaser  according  to  the  proper  meaning  of  that  term;  second, 
that  he  is  a  bond  fide  purchaser ;  and  third,  that  he  is  a  purchaser  for  valuable 
consideration.''  Now  if  the  twelye  years  to  be  computed  under  s.  5  are  to 
run  from  the  transfer  by  the  baimokasa  to  Bibee  Zenut,  it  is  necessary  to  show 
ihat  Bibee  Zenut  was  a  bond  fide  purchaser,  and  of  that  there  is  no  proof;  on  the 
contrary,  the  transaction  is  open  to  all  the  suspicions  which  attach  to  transactioDS 
between  a  Mahomedan  and  his  wife,  and  the  necessity  of  proving  that  the  purchaser 
is  a  bond  fide  purchaser  makes  the  absence  of  a  particular  plea  raising  the  particular 
•defence  now  set  up  extremely  material,  because  if  that  point  had  been  distinctly 
raised  in  the  Courts  below,  it  would  have  been  open  for  the  plaintiffs  to  dispute  wa 
bona  fides  of  that  transaction,  and  to  have  it  investigated. 

It  seems,  therefore,  to  their  Lordships,  that  they  cannot  give  any  greater 
effect  to  the  transfer  of  the  share  of  Fuzil  Ali  than  they  do  to  that  of  the  share  of 
Ashghur  Ali. 

There  is,  however,  one  point  upon  which  their  Lordships  are  not  satisfied  with 
the  present  decree.  Tk<&j  cannot  but  remark  that  the  laches  of  the  plaintiffs  in  9ie 
case  have  been  very  great,  and  that  the  case  is  far  from  being  a  clear  one.  They 
have  also  to  remark  that  there  are  no  grounds  for  imputing  to  the  appellants,  the 
actaal  holders  of  the  property,  a  knowledge  of  any  fraud  that  there  may  have  been 
in  the  supposed  transfer  to  their  vendors.  They  have  also  to  remark,  that,  in 
strictness,  some  exception  might  have  been  taken  to  the  form  of  the  suit  considered 
^s  a  redemption  suit,  although  it  is  admitted  at  the  bar  that  there  are  no  grounds 
for  a  further  investigation  of  the  question  whether  the  mortgage  money  had  been 
paid  off  at  the  date  of  the  suit;  and  that  it  may  be  considered  to  have  been  paid  off. 
Their  Lordships,  however,  cannot  see  that  there  were  sufficient  grounds  for  allowing 
the  plaintiffs,  who  have  been  guilty  of  such  laches,  to  recover,  as  against  purchasers 
for  valuable  consideration,  without  notice  of  their  title,  mesne  profits  from  any  date 
•earlier  than  that  of  the  institution  of  the  suit  They  think  that,  on  the  institution 
of  the  suit,  the  laches  of  the  plaintiffs  in  enforcing  their  rights  ceased,  and  that  the 
mesne  profits  from  that  date  should  follow  the  result. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  confirm  the 
•decree  under  appeal,  with  the  exception  that  the  amount  of  mesne  profits  should 
be  reduced  to  the  mesne  profits  which  have  been  received  since  the  institution  of 
the  suit.  The  appellants  having,  to  the  extent  of  a  reduction  i^  the  mesne  profits, 
succeeded  on  the  appeal,  and  the  respondents  not  having  put  in  a  case  or  appeared 
itt  the  bar,  their  Lordships  will  make  no  order  as  to  the  costs  of  this  appeal. 


The  10th  December  1874. 


Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Suit  by  Mortgagee — Mokurruree  Lease — Onus  Probandu 
On  Appeal  from  the  High  Court  at  Calcutta.  ♦ 

♦  From  the  judmient  of  L,  S.  Jackson  and  Macpherson,  J  J,,  in  Begnlar  Appeal  No.  276  of  ISOSf 
decided  on  the  2l8t  June  1871. 
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Shannacain  and  others 
vernu 
The  Administrator-Genersd  of  Bengal. 

In  a  snit  by  mortgagees  under  a  zur-l-peebgee  mortgage,  not  only  for  possession,  bnt  also  for 
8MtQg«8ide  a  tnokarmree  lease,  which  was  alleged  to  have  been  granted  by  the  mortgagor  prior  to  tiie 
m»!tlSiV^  md  under  whioh  defendants  bad  bSatL  in  possession  for  some  time  in  accordance  with  a 
Magi8trate*8  order : 

HWiD,  that  thd'onms  was  on  Abe  plaintiffs  to  give  s<Mne  evidence  to  impeach  the  validity  of  the 
moknrmree ;  bnt  this  having  been  done,  and  a  strong  primd  faoie  case  made  oat,  the  amu  was  shifted, 
andit-boeame  ineambent  on  the  defendant  io  cAiow  that  the  mdkamiree  was  executed  before  the  znr-i- 
peat^gee,  and  that  it  was  granted  bamd  JUk  lor  a  real  consideration,  and  intended  to  be  operative  as 
between  the  mort^psgor  and  the  leasee. 

This  «iiit  msB  bron^bl  hy  the  plaintiffs^  whom  the  present  respondents 
mpretent^  olaimrog  nader  a  sur^i^peshgee  granted  by  the  Bajah  of  Bamnnggar, 
to  seonre  the  sum  of  Bs.  49^000.  The  zar4-pesh^ee  included  14  raouzahs,  and 
amg  \kem  a  moazah  caUed  Koorkooreha. 

fifseems  that  flie  Rajah  insfcitfiteda  snit  againdt  the  mortgagees  to  set  aside 
the  anr-i^-peshgee^  <on  iJbB  gromid  ttmt  it  had  been  ooUnsKTCfly  obtained  from  him, 
chflprgmg  Bincnt  LaU,  whom  %he  appellants  in  this  snit  represent,  with  coRnding  with 
the  mortgagees  in  obiaining  the  mortgage.  l%en  a  cross-sait  was  brought  by  the 
mortgagees  vnder  the  sni'-i-peshgee^  being  ihe  suit  in  which  the  present  appeal 
ariies,  against  Binda  Lali,  for  possession  of  the  monzah  of  Koorkooreha,  and  to  set 
aside  a  mokurraree  lease  alleged  to  be  granted  by  the  Bajah  to  him  prior  to  the 
mortgage,  under  which  he  cTaimed  tilie  possession  of  the  mouzah  upon  payment  of 
the  rent  reserved  by  the  mokurraree  of  Bs.  41. 

The  value  of 'uie  mouzah  >waB  Bs.  850  per  annum. 

Both  suits  were  heard  by  the  Princnpal  Budder  Ameen,  who  found  that  the 
ziir«>i-peBliffee  was  a  gemrine  imfttrament,  and  that  it  had  not  been  obtained  by 
frttud ;  and  be  afBinmed  Idle  validity  of  it.  He  also  found  in  the  present  suit  that  the 
■soknnmnse  set  up  by  Binda  Lall  was  a  fraudulent  docfumdnt,  intended  to  prevent 
Ae  mortgagees  uinder  the  zur-i-peshgee  from  getting  tibe  full  benefit  of  their 
mortf^age  as  regards  the  mouzah  Koorkooreha. 

There  were  appesie  to  the  High  Oourt  from  his  decision.  The  High  Court 
Niwrsed  ihe  decree  of  the  Principu  judder  Ameetl,  which  affirmed  the  validity  of 
flie.zar4«peehfiee,  holding  that  akhougfa  it  was  executed,  the  consideration  had  not 
been  wd^  and  thev  set  the  zup-i^pesh^ee  aside.  The  <x>nsequence  of  their  deciding 
that  me  piatntiiffe  had  no  titie  nnler  the  sur-i-peshgee  was  that,  in  the  present  suit, 
it  was  held  that  ih^  had  no  Jmni^  Mandi  to  set  aside  the  mokurrnree. 

From  these  Ktecisions  of  the  High  Oourt  there  were  appeals  to  Her  Majesty, 
and  the  vesult  was  ihtft  Her  Majesty  was  recommended  to  reverse  the  decree  of  the 
H^k  Courts  which  had  eetaride  the  judgment  of  the  Principal  Sudder  Ameen,  and 
disaffirmed  the  mortgage,  and  to  set  up  his  judgment  which  had  hel4  that  the 
mortage  was  irelid. 

That  slate  of  things  ileft  tiie  question  as  to  this  mokurraree  undecided,  for  the 
Bogh  Oourt  had  uniy  decided  against  lihe  mortgagees  in  this  suit  upon  the  ground 
ifaii  havipg  no  title  m  flie  moQuih  they  could  not  be  heard  to  say  that  the  mokur- 
impee  was  immlid.  It  was  therefore  neoessary,  after  the  decision  of  this  tribunal  in 
tiie  Baijah's  ^soit,  that  the  BKgh  <]!oait  should  l^r  the  original  appeal  in  the  present 

as  regards  the  mokarruvee  upon  the  merits ;  and  accordingly  this  direction 

given  in  the  order  >of  fier  Majesty  in  this  suit:-^''^  It  is  hereby  ordered  that  the 
deoc6e4>f  the  EiA  Oourt  of  Jwliostupe  at  Fort  William  in  Bengal  of  the  21st  May 
1863  be  reversed)  and  the  eaiose  f^mitted  to  Hxe  High  Oourt,  wim  a  declaration  that 
the  zar<-irpesbgee  deed  alleged  to  have  been  granted  by  the  Bajah  of  Bamnuggur 
iNi  ttie  rapdlant  and  his  broAer  is  a  valid  instrument,  and  the  High  Oourt  is  hereby 
dkectecLitt  case  the  vespoadent  does  not  appear  mliiiB  a  reasonable  time  to  be fixecl 
by  the  Hig^  Oonrt^  to  dismiss  his  appeal  from  the  Zillah  Judge  of  Sarun  to  the 
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High  Court,  with  costs ;  and  if  the  respondent  does  so  appear,  then  the  High  Court 
is  to  hear  and  determine  the  appeal  on  its  merits,  and  in  case  the  respondent  shall 
fail  to  a^ear  in  the  Hiffh  Court, ' — then  here  are  further  directions.  The  ^^respon- 
dent,*' being  the  appellant  in  the  High  Court,  did  appear,  and  the  High  Court 
heard  the  appeal,  and  gave  judgment,  affirming  the  original  decision  of  the  principal 
Sudder  Ameen,  to  the  effect  uiat  the  mokurruree  was  a  fabricated  and  fraudulent 
instrument:  and  from  that  judgment  comes  the  present  appeal. 

Mr.  Dojne  could  not  do  otherwise  than  admit  that  the  judgments  of  both 
Courts  on  the  question  of  fact  were  against  him,  but  the  main  point  which  he  urged 
before  their  Lordships  was  that  both  Courts  had  improperly  shifted  the  ontM,  and 
that,  in  consequence  of  the  form  of  the  present  suit,  it  lay  upon  the  respondents, 
the  plaintiffs  below,  to  show  affirmatiyelj  that  the  mokurruree  was  invalid. 

Their  Lordships,  having  regard  to  the  form  of  the  suit,  which  was  not  only  for 
possession,  but  for  setting  aside  the  mokurruree,  and  having  regard  also  to  the  fiust 
that  for  some  time  under  a  Mapstrate's  order,  the  appellant,  or  those  whom  he 
represents,  were  in  possession  under  the  mol^urruree,  thmk  that,  in  the  first  instance, 
it  did  lie  upon  the  plaintiffs  to. give  some  evidence  to  impeach  the  validiir^  of  the 
mokurruree,  and  that  some  anus  was  therefore  upon  them ;  but  they  are  dearly  of 
cipinion  that  this  anus  was  satisfied,  and  a  strong  primd  fade  case  to  impeach  the 
validity  of  the  deed  made  out,  and  them  the  anus  was  shifted,  and  it  was  incumbent 
upon  the  appellant  to  show  by  satisfactory  evidence  that  the  iQokurruree  was  really 
executed  before  the  date  of  the  zur-i-peshgee,  and  that  it  was  granted  band  Jids 
for  a  real  consideration  and  intended  to  be  operative  as  between  the  Bajah  and 
Binda  LaH 

There  lure  strong  circumstances  of  suspicion  in  the  case.  Binda  Lall  was  Ihe 
mookhtar.of  the  Bajah,  and  notwithstanding  that  the  Bajah  had  charged  him  with 
having  actecl  coQusively  with  the  holders  of  the  zur-i-peshgee  in  obtaming  it  from 
him,  he  kept  him  in  his  service.  These  facts  are  pointed  out  in  the  judgment  of  the 
Principal  Sudder  Ameen.  It  appears  that  the  deed  was  not  registered  nor  stamped 
at  the  time,  the  value  of  the  mouzah  was  considerable,  the  rent  very  small,  and  there 
was  no  evidence  that  any  consideration  was  paid.  Considering  the  relation  of  the 
parties,  and  the  facts  wmch  have  been  referred  to,  the  Principal  Sudder  Ameen  and 
the  High  Court  seem  to  their  Lordships  to  be  perfectly  justified  in  saying  that 
uidess  flie  holder  of  the  mokurruree  gave  satisfactory  evidence  of  its  execution  and 
oJT  its  bona  Jidesyihely  could  not  hold  that  it  was  a  valid  insia*ument  as  against  the 
zur-i-pesl^ee.  The  High  Court  do  not  affirm  the  judgment  of  the  Prindpal  Sudder 
Ameen  mthout  looking  at  the  case  for  themselves,  and  it  appears  that  they  did  look 
at  the  evidence  to  which  Mr.  Doyne  referred,  to  satisfy  tnemselves  of  its  weight 
and  effecL  and  they  thbught  it  was  not  the  kind  of  proof  that  should  be  given  in  a 
case  whiicn,  upon  the  face  of  H,  was  so  suspicious.  They  say  in  tiieir  juc&ment  :— 
'^  The  point  for  decision  really  and  substantially  is,  whewer  the  case  ma^  out  by 
the  plaintiffs^  resting  as  it  does  upon  the  zur-i-peshgee  deed,  which,  on  the  findinff 
of  the  Privy  Council  in  the  several  suits  between  wese  parties,  is  a  good  and  valid 
instrument^  has  been  sufficiently  answered  by  the  alleged  mokurruree  which  the 
defendants  set  up.  Now,  besides  that  we  have  before  us  what  seems  a  satisfactory 
judgment  of  therrincipal  Sudder  Ameen, Moulvie Mahomed  Wuheedooddeen, upon 
this  point,  which  was  in  issue  in  his  Court,  that  decision  not  being  impugnea  upon 
what  appeared  to  be  any  valid  grounds ;  in  point  of  fikot  it  seems  that  tne  defenosDt 
gave  neither  in  this  case,  nor  in  any  of  the  other  cases  in  which  these  parties  were 
concerned,  anything  approaching  to  direct  evidence  of  the  execution  of  his  mokar^ 
ruree.  It  is  shown  that  in  ano^er  case  between  Bajah  Saheb  Prolad  Sen  and  the 
Tewarees.  some  of  the  witnesses  referred  incidentally  to  this  mokurruree,  and  we 
are  asked  to  infer  firom  that  that  those  witnesses  might,  if  farther  examined,  have 
given  positive  testimony  on  the  point>;  and  it  -is  suggested  that  the  defendant  had 
not  iuUy  present  to  his  mind  the  necessity  of  setting  up  the  mokurruoee  by  direct 
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eviddooe^  and  npon  (hat  saggestion  we  have  been  asked^  at  this  time  of  daj^  to 
this  case  back  to  iho  Court  of  the  Subordinate  Judge^of  Sarun  in  order  that  a 


send 
fresh 
issue  may  be  framed,  and  the  parties  allowed  an  opportunity  of  adducing  evidence 
upon  it. 

The  High  Court,  ha;vin^  referred  to  the  only  evidenoe  given  by  the  appellant 
in  support  of  the  mokurruroe,  held  it  to  be  entirely  insuflScient  for  that  purpose; 
iheir  lK)rdship8  think  that  their  judgment  is  correct,  and  that  the  High  Court  were 
also  right  in  not  putting  a  case  of  uus  description  into  a  train  for  further  enquiry. 
They  will,  therefore,  humbly  recommend  Her  Majesty  to  affirm  the  judgments 
appealed  from. 


The  11th  December  1874. 

PT€B€tit : 

Sir  James  W-.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  F.  Collier. 

Joint  Hindoo  FamHf — Evidence — PoeeeseUmy  and  PcarticipeAion  in  Profits^  of  Speeifie 

Share — Review  of  Judgment  {after  90  days). 

Chi  Appeal  from  the  Court  of  the  Financial  Commissioner  of  Oudh. 

Luchmmi  Singh,  Ajeet  Singh,  and  Bamdeen  Singh 

versus 
Shumshere  Singh. 

It  is  not  neoessaxy  M  a  member  of  an  nndivided  family  to  prove  poaseflsion  of  a  specific  share  of 
the  joint  ttixid,  nor  participation  in  the  profits  to  the  fnU  extent  oi  his  share.  It  is  very  common  among 
johit  families  that  me  expeDses  of  the  family  are  paid  oat  of  the  common  fund,  and  that  each  member 
cbnwB  a  certain  som  as  he  requires  it ;  but  there  is  no  acconnt  taken  between  the  members  of  the  family 
to  see  whether  each  member  receives  his  foU  share. 

The  Privy  Ckyoncil  approved  of  and  adopted  the  decision  in  8  W.  B.  184,  that  the  order  of  a  Lower 
Appellate  Cturt  admitting  a  review  of  jndgment  after  the  expiration  of  ninety  days  from  the  date  of 
the  decree,  without  showing  whether  there  was  sufficient  cause  proved  to  its  si^isfaction  for  the  delay, 
was  illegal  together  with  aU  subsequent  prooeedings  under  it. 

Mr,  Leithy  Q.C.y  and  Mr.  R  Campbell  for  Appellants* 
Mr,  Cowie,  Q.C,  and  Mr.  Herman  C,  merivale  for  Respondent. 

In  this  case  Luchmun  Singh  brought  a  suit  against  Shumshere  Singh  in  the 
Odurt  of  the  Settlement  Officer  of  Seetapora  His  suit  was  to  recover  one-fourth 
of  an  estate  situate  in  that  district.  Lucnmun  Singh  was  the  representative  of  one 
of  fiye  brothers,  who  were  the  sons  of  Qjeeb  Sin^.  He  was  tne  son,  actually,  of 
Bhu^;wunt  Singn,  but  he  had  been  adopted  and  taken  out  of  Bhugwunt  Singh's 
famify  bj  Bae  Singh,  who  was  one  of  tne  other  five  brothers.  Bhugwunt  Singh 
subsequentlj  died  wiuiout  leaving  any  other  issue,  his  other  son,  the  brother  of  me 
plaintiff,  having  been  killed  in  £e  mutiny,  and  in  consequence  the  shares,  which 
were  orimnally  held  by  five  brothers,  belonged  to  four.  Luchmun  Singh^  there- 
fore, as  &e  adopted  son  of  Bae  Singh,  daim^  one-fourth  of  the  estate.  It  appears 
that  Shumshere  Singh  was  the  person  who  had  signed  the  kubooleut  and  had  con- 
tracted for  the  Government  revenue,  but  the  brothers  were  a  joint  undivided 
Hindoo  fiimily  up  to  a  certain  period ;  and  the  question  was  whether  the  plaintiff 
had  proved  that  they  were  joint,  both  in  food  and  the  period  of  limitation.  The 
period  of  limitation  in  Oudh,  with  regard  to  cases  of  this  nature,  depends  upon 
Act  XIII  of  1866  of  the  Government  of  India,  which  enacts  that  no  suit  relating  to 
any  tenure  which,  under  the  provisions  of  Act  XVI  of  1865,  shall  be  solely  cognizably 
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in  the  Courts  of  Hevehue  in  the  said  province  (and  this  is  one  of  fhom  cas^s)  shall 
be  barred  nnder  the  rules  of  limitation  in  force  in  such  Courts  if  the  cause  of  stait 
ishall  have  arisen  on  or  after  the  13fli  day  of  February  1844. 

The  questipn  wa^  whether  Luchmnn  Singh's  cause  of  action  to  have  a  share 
'of  this  estate  did  accrue  subsequently  to  thfe  cOmmenceitrient  of  the  year  1844.    The 
case  was  tried  before  the  Settlement  Officer,  who  fouhd  certain  mcts.     He  sayli, 
'*  The  defendants  deny  possession  as  proprietor  or  sharer,  and  claim  to  ha^e  lield 
the  full  proprietary  right  for  some  years  prior  to  the  term  of  Kmitaticn.    The  ques- 
tion before  the  Court  then  is, — 1.  Has  the  plaintiff  been  in  possession  of  any  rights 
within  the  term  of  limitation?  and  if  so,  2.  Are  they  the  rights  of  a  proprietor? 
The  onus  of  proof  rests  on  the  plaintiff.     A  review  of  the  proceedings  in  the  District 
Court  and  of  the  evidence  produced  by  the  plaintiff  now,  seems  to  me  to  establish 
that — First,  For  many  years  immediately  preceding  annexation  the  plaintiff  was  on 
perfectly  amicable  terms  with  the  defendant,  and  received  his  support  in  common 
with  the  defendant  himself  and  some  other  relations  from  the  estate.     Disputes 
arose  at  the  close  of  1263  Fuslee,  ending  in  an  affray,  in  which  the  defendaut's 
brother  was  killed.     Those  disputes  arose  either  because — (1)   Plaintiff  then,  for 
the  first  time,  set  up  a  claim  to  a  share^  or  (ji)  Defendant^  for  the  first  tifne,  sought 
to  deprive  the  plaintiff  of  a  share.     The  plaintiff  was  completely  ejected  till  1266 
Fuslee,  when,  by  order  of  Court,  he  was  put  into  possession  of  what  was  thought 
to  be  his  seer  land,  nominally  100  beegate,  but  really  150,  the  order  being  to  put 
him  in  possession  of  what  he  had  before.    The  plaintiff  is  still  in  possession  of  this 
seer,     up  to  this  point  there  seems  no  doubt  about  the  facts,     ^eyond  this  there 
m^y  be  aoubt.     In  my  opinion  the  plaintiff  has  wholly  failed  to  prove,  and  there  is 
no  reasonable  hope  thai  he  can  establish  his  allegation,  that  he  pariodpated  annually 
in  the  profits  to  the  extent  of  one-fourth^  and  was  therefore  a  sharer  or  part  pro- 
prietor."    But  it  would  not  be  neoessary  for  fa  member  of  an  undivided  family  to 
prove  that  he  participated  in  the  profits  to  the  full  extent  of  his  share.     It  is  very 
common  among  joint  &milies  that  the  expenses  of  the  family  are  paid  oat  of  ths 
common  fund,  and  that  each  member  draws  a  certain  sum  as  he  requiriBS  it^  bat 
there  is  no  account  taken  between  the  members  of  the  faniily  to  see  wheftier  eadi 
member  receives  his  full  share. 

Then  the  Settlement  Officer  goes  into  the  question  of  seer  land,  and  discusses 
the  question  whether  the  occupation  of  the  seer  land  would  take  the  case  out  of 
limitation,  provided  he  had  nouiing  else.  He  says,  "  But  the  question  will  sooner 
or  later  arise,  and  not  alone  in  this,  but  in  qther  similar  cases, -^pes  seer  land,  held 
as  it  is  hdd  by  this  plaintiff,  represent  an  ancestral  share  in  the  estate,  or  is  it 
merely  maintenance  given  to  younger  branches,  at  the  pleasure  of  the  head  of  the 
house?'  It  is  quite  certain  that  if  circumstances  compelled  ihe  division  of  the 
estate,  the  plaintiff  would  share  by  ancestral  right.*'  He  then  dedded  against  ihe 
plaintiff's  claim,  upon  which  the  case  was.  brought  before  the  Settlement  Commis- 
sioner of  Oudh,  Mr.  Currie,  and  he  says, — "  R  is  shown  that  the  descendants  of 
Ojeeb  Singh  lived  together  till  about  1264  Fuslee,  and  that  the^  appellant  held 
possession  of  a  village  named  Akberpore,  which  forms  a  portion  of  this  estate,  paying 
the  proceeds  into  the  common  fund.  It  is  al6o  shown  that  appellant  held  some  seer, 
but  there  is  no  actual  proof  of  appellants  having  enjoyed  a  share  oF  the  general 

J)rofits."  Then  he  goes  on  to  discuss  the  question  wheftier  the  holding  of  seer  land 
s  a  participation  in  profits,  and  he  comes  to  this  conclusion  :— ^^  In  the  present  tase 
then,  the  Court  being  of  opinion  that  the  appellant  was,  up  to  1264  Fuslee,  ti  mem- 
ber of  an  undivided  Hindoo  family,  living  in  common  and  sharing  in  common,  holds 
that  the  cause  of  action  in  the  case  arose  in  1264  Fuslee,  or  sudb  other  date  about 
that  year  when  appellant  and  respondent  quarrelled,  and  appellant  was  deprived  of  the 
rights  which  he  had  up  to  that  time  enjoyed.  Being  of  this  Opinion,  the  Court  does 
not  consider  it  necessarv  that  appellant  should  prove  possession  of  a  specific  share, 
the  possession  of  respondent  being  presumed  to  be  the  possession  of  the  entire  family/^ 
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It  appears  to  their  Lotdships  that  the  Settlement  OommissiQner  was  right  in 
this  opinion.  If  these  brothers  aid  live  in  coxamensality,  and  the  funds  of  the  estate 
which  they  respectively  held^  independently  of  the  seer  land,  were  brought  into  the 
cojnn&oa  mnd,  and  they  participated  in  this  fund  by  reason  of  their  livuig  in  com-^ 
roenfiBlity^  it  was  not  necessary  that  the  plaintiff  should  prove  the  possession  of  a 
specific  share  of  the  joint  fund.  ^^  For  these  reasons^"  the  Commissioner  says,  ^^  the 
Court  reverseMS  the  order  of  the  Settlement  Officer,  and  decrees  the  appellant  a  on^« 
fourth  share  in  Mouzah  Nawagaoui  being  the  share  to  which  he  is  entitled  by 
ancestral  rights  and  to  which  be  lays  claim."  ' 

An  appeal  was  brought  fi:om  that  decision  to  the  Financial  GomTpissioner, 
the  defendant  upon  that  appeal  being  the  appellant.  Colonel  Barrow^  as  the 
Financial  Commissioner,  states  the  grounds  of  appeal,  and  he  says: — ^^If  the 
parties  were  an  undivided  family  in  the  Kawabee  within  limitation^  no  doubt 
the  Commissipner^s  order,  reversing  that  of  the  Settlement  Officer,  is  correct  It 
appears  that  ix^  the  Nawabee  (1263  Fuslee),  within  limitation,  a  separation  took 
place,  and  respondent  got  only  150  beegahs  seer,  but  this  does  not  invalidate  his 
claim,  for  he  was  in  possession,  as  a  member  of  an  undivided  Hii]^oo  family  up  to 
1263  Foslea  He  is,  therefore,  now  entitled  to  his  share.  The  pi^oof  of  specific 
poasesaion  is  not  requisite^  I  uphold,  therefore,  the  Commissioner's  findings 
decreeing  four  annas  share  to  special  respondent,  subordinate  to  the  zemindar, 
Shumshcre  Singh." 

Colonel  Barrow's  judgment  was  given  on  th^  24th  September  1867.  It 
appeara  thai  at  that  time  Colonel  Barrow  was  only  officiating  as  Financial  Com- 
missioner when  he  gave  judgment  affirming  the  decision  of  Mr.  Currie ;  after 
that  Mr.  Pavies  appeii^rs  to  have  come  back  and  resumed  his.  duties  as  Financial 
Commissioner.  An  application  was  made  to  Mr.  Diavies,  who.  was  then  the  Official 
Cixnmissioiner,  to  review  the  judgmtOnt  which  Colonel  Barrow  had  given  when  he 
was  acting  as  Financial  Commissioner.  Mr.  Davies  refused  to  grant  a  review, 
and  on  the  97th  November  1867  rejected  the  application.  Nothing  was  done  after 
this  until  the  94th  April  1868,  which  was  more  than  ninety  days  from  the  time 
of  the  original  decision  of  Colonel  j^arrow,  and  more  than  n.ine^  daiys  even  from 
the  time  n^hen  Mr.  Davies  rejected  tl^e  appUcation  for  review.  Colonel  Barrow 
at  that  time  was  again  acting  as  or  had  been  appointed  substantially  to  the  office 
of  Financial  Comn^i^sioner.  At  all  events  he  was  performing  the  duties  of  that 
office,  and  on  that  day  an  application  was  made  to  him  for  a  reyieiy  of  his  own 
judgn^ent;  Mr.  Davies  having  n^ected  a  review,  an  application  was  made  to 
Colonel  Barrow  himself  to  grant  a  review.  Upon  that  ne  says: — "B|eview  i^ 
asked  for  in  this  case  on  the  grounds  of  a  certain  statement  said  to  have  been 
made  by  the  special  respondent  in  1859  to  the  effect  that  they  (the  sharers)  had 
been  Ixiined  out  of  possession,  sixteen  or  seventeen  years  before,  b/  Shumshere 
Kngh,  nieaniq^  that  the  family  had  then  separated.  The  statement  is  produced 
and  ready  showmg  that  Shumshere  Singh  had  turned  them  out  before  February 
1844,  and  that  they  (tl^  special  respondents)  merely  held  their  seer,  eta  The 
tra<i£^tion  of  the  deposition  referred  to  is  dated  January  1859,  and  the  plaintiffs 
(specifil  reppondents)  loo^ly  stated  they  had  been  sixteen  years  separated,  which 
places  them  a  year  only  out  of  limitation.  I  do  not  think  that  this  statement 
WQuld  suffice  to  eject  Luchmun,  etc.^  from  a  share  if  they  could  otherrHse  prove 
ihat  they  had  held  the  stiitus  of  shareholders."  The  statement  referred  to  was, 
hpKvever,  before  the  Settlement  Officer  when  he  came  to  the  first  decision,  and  it 
was  also  before  Mr.  Currie  bs  well  as  the  evidence  which  had  been  given  in  the 
plaintiff's  favor ;  the  statement  which  the  plaintiff  had  made,  and  mnch  tended 
to  show  that  the  evidence  was  not  correct,  was  before  both  those  officers,  the 
Settlement  Officer  who  decided  the  case  in,  the  first  instance,  and  the  Settlement 
Commissioner,  Mr.  Currie,  and  it  was  also  before  Colonel  Barrow  himself  when 
^^S^y^  his  judgment  affirming  the  decision  of  Mr.  Currie.     But  the  plaintiffs 
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bad  given  eviclsBce  to  diow  tbat  they  were  shareholclerSy  and  Mr.  Gm^  bad 
acted  npon  that  evidence  and  found  ihat  they  were  shareholders^  and  had  given 
them  a  decree  in  consequence.  Mr.  Carrie  says  that  ^'  np  to  1264  Fuslee  appel- 
hmt  (Luchmnn)  was  a  member  of  an  undivided  fiunily,  living  in  common  and 
sharing  in  common,  and  that  they  only  separated  in  1264  when  they  quarrelled.'^ 
The  Financial  Commissioner  goes  on,  ^' There  is  no  evidence  on  record  to  this 
effect ;  the  trying  officer  indeed  says  that  Luchnran  has  pr«»duced  none  to  show 
that  he  had  any  status  as  a  proprietor.  There  are  eleven  or  twelye  vfflages  con- 
cerned in  this  decision.  The  Government  demand  on  the  same  is  Be.  4,150"  (that 
is  to  show  that  the  value  of  the  estate  was  considerable).  ''Such  important 
interest  deserves  full  enquiry  before  shares  can  be  decreed,  and  the  quotatioii 
from  Mr.  Curriers  judgment  will  form  the  subject  of  an  issue  for  further  trial. 
After  the  lapse  of  so  long  a  time  I  regret  ta  give  the  Courts  the  trouble  of 
further  enqmry,  but  in  this  mstance  it  appears  onh^  just  to  special  appellant  to  do 
so,  for  Ludnnnn,  as  far  as  the  evidence  yet  goes,  has  not  preyed  a  good  title  to  a 
share.  * 

The  case,  then,  was  sent  down  for  the  purpose  of  trying  whether  the  quotatioii 
from  Mr.  Currie's  judgment  that  the  plaintiff  was  a  member  of  an  undivided  family 
up  to  1264  was  correct  or  not.  In  r^iy  the  case  was  sent  back  to  the  Setdemeat 
Officer  to  try  whether  the  decision  of  Mr.  Currie  upon  appeal  from  die  Settlement 
Officer  upon  a  question  of  fact  was  correct  or  not  The  case  came  before  Colonel 
Barrow  merely  upoci  special  appeal.  He  sent  it  back  upon  the  ground  tibat  there 
was  no  evidence  whatever  given  in  support  of  that  issue.  There  was,  however,  the 
evidence  of  the  plaintiff  himself  upon  oath.  It  appears  to  their  Lordships  that  the 
Financial  Commissioner  was  wrong  in  granting  the  review  and  remanding  Ae 
case ;  and  Airther,  that  he  had  no  power  to  do  so. 

The  right  to  apply  for  a  review  of  judgment  depends  vpon  Act  YIII  of  1859 
s.  376,  which  is  as  follows : — '^  Any  person  considering  himself  i^grieved  by  s 
decree  of  a  Court  of  original  jurisdiction,  from  which  no  appeal  wall  have  beea 
referred  to  a  superior  Court,  or  by  the  decree  of  a  district  Court,"  and  so  on,  '^and 
who,  from  the  discovery  of  new  matter  or  evidence  which  was  not  within  lus 
knowledge,  or  could  not  be  adduced  by  him  at  the  time  sudi  decree  was  passed, 
or  from  any  other  good  and  sufficient  reason,  may  be  desirous  of  obtaining  a  review 
of  the  judgment  passed  against  him,  may  apply  for  a  review  of  judgment  by  the 
Court  whidi  passed  the  decree.^^ 

Now  what  was  the  ground  of  aj^lication  to  Colonel  Barrow  for  a  review 
of  his  own  judgment?  He  says  that  there  was  no  evidence  whatever  before 
Mr.  Currie  in  support  of  the  fact  that  the  plaintiff  was  a  member  of  a  joint  hsialj, 
but  there  was  no  allegation  when  the  application  (or  the  review  of  judgment  was 
made,  that  the  applicant  hftd  discovered  any  new  matter  or  evidence  which  was 
not  within  his  knowledge,  or  could  not  be  adduced  by  him  at  the  time  the  decree 
was  passed. 

Then  was  there  any  other  good  and  sufficient  reason?  The  only  otlier 
good  and  sufficient  reason  appearing  in  Colonel  Barrow's  judgment  was  that 
Mr.  Currie  bad  found  that  fact  without  any  evidence  to  warrant  it;  but  that  is 
not  correct. 

But  the  application  was  made  more  than  ninety  days  from  the  date  of  the 
decree,  and  it  was  made  more  than  ninety  days  even  from  the  time  when  Mr. 
Davies  had  refused  to  review  Colonel  Barrow  s  decision.  8.  377  of  Act  VIU 
of  1859  enacts  that  the  application  for  a  review  shall  be  made  within  ninety  days 
from  the  date  of  the  decree,  unless  the  party  preferring  the  same  shall  be  inile  to 
show  just  and  sufficient  cause,  to  the  satisfaction  of  the  Court,  for  not  having 
preferred  such  application  within  the  limited  period. 

Now  if  the  ground  for  the  application  for  review  was,  as  stated  by  Colonel 

ow  in  his  judgment,  that  Mr.  Currie  had  found  a  fact  without  any  evidence 
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whatever  in  support  of  it.  the  defendant  ought  to  have  applied  for  the  review  of 
judgment  within  ninefy  oays  from  the  date  of  the  decree.  But  in  this  case  the 
eacond  application  for  review  was  not  made  within  that  period.  In  the  case  of 
McJukrajah  Moheakur  Singh  v.  The  Bengal  Grcvemmenty  cited  from  7th  Moore's 
Indian  Appeals,  page  309/  it  was  held  that  a  review  granted  after  ninety  days 
without  sufficient  ground  was  invalid.  That,  however,  was  in  a  resumption  suit, 
and  was  not  a  case  under  Act  VIII  of  1859.  It  was  under  an  old  Regulation,  and 
was  not  an  express  decision,  although  probably  the  same  principle  would  apply  to 
a  case  under  Act  VIII  of  1859.  There  is,  however,  a^  express  decision  in  ihe  High 
Court  of  Bengal  with  regard  to  the  application  for  a  review  under  Act  VIII  of  1 859. 
That  is  reported  in  8th  Weekly  Reporter,  page  184,  Gunganarain  Roy  y.  Gcvvo- 
tnoonee.  The  marginal  note  is,  ^^  The  order  of  me  Lower  Appellate  Court,  admitting 
a  review  of  judgment  after  the  expiration  of  ninety  days  from  the  date  of  the  decree, 
without  showing  whether  there  was  sufficient  cause  proved  to  its  satisfeustion  for  the 
delaj,  wBS  held  to  be  illegal,  and  was  set  aside  vr^th  il\e  subsequent  proceedings 
thereon," 

.Their  Lordships  approve  of  that  decision,  and  consider  it  applicable  to  the 
present  case.  Colonel  Jparrow  does  nat  state  that  there  was,  or  that  it  had  been 
shown  to  his  satisfaction  that  there  was,  sufficient  cause  for  not  having  made  the 
application  for  the  review  within  the  ninety  days.  According  to  the  decision,  to 
which  reference  has  been  made,  it  appears  that  toe  review  itself  and  all  the  subse- 
quentproceedings  under  it  were  invalid. 

The  case,  however,  went  down,  and  wtvB  retried  by  the  Settlement  Ofl^r^  It  is 
unnecessary  to  go  into  the  further  proceedings.  Their  Lordships  are  of  opinion 
that  even  if  the  review  had  been  properly  granted,  the  subsequent  proceedings  and 
judgment  were  entirely  wrong,  j^e  case  is  decided  upon  the  groui^d  that  Coloi^el 
Barrow  has  not  shown  that  it  was  proved  to  his  satisfiEu^tioii  that  there  was  a 
sufficient  excuse  for  not  having  made  this  application  for  a  review  within  ninety- 
days  from  the  date  of  the  decree,  and  that  the  granting  of  the  review,  and  all 
subseonent  proceedings  under  it^  were  erronepqs  and  invalid.  The  original  decision 
of  Colonel  Barrow,  upholding  Mr.  Currie's  decision  in  favor  of  the  plaintiff,  and 
awarding  him  a  one-fourth  share  of  thi?  estate,  must  s^nd. 

Theur  Lordships,  therefore,  will  humbly  advise  Her  Majesty  that  the  last 
decision  of  the  Financial  Commissioner,  dated  the  29th  and  30th  June  1868,  be 
reversed,  and  that  the  first  decision  of  the  Financial  Commissioner,  dated  the  ^ 
September  1867,  be  affirmed. 

There  were  two  other  cases,  Ajeet  Singh's  case  and  Ramdeen  Singh's  casa 
They  appear  to  have  been  decided  ^  Mr.  Keid  in  favor  of  those  plaintiffs,  upon 
the  antnority  of  the  first  decision  of  (jolonel  Barrow  in  Luchmun  Singh's  case.  It 
does  not  appear  when  the  application  was  made,  but  Colonel  Barrow  (page  13)  says : 
— ^'  I  must  admit  this  case  te  review,  as  Captain  Thompson,  in  consequence  of  the 
orders  in  special  appeal,  Shumshere  Singh  v.  Luchmun  Singhj  altered  his  decision  in 
the  cases  of  SbunuAere  Singh  v.  Ajeet  Singh  and  Shumshere  Singh  v.  Ramdeen 
Singh:' 

Then  he  goes  on  and  determines  the  matter  in  the  same  way  as  he  determined  it 
in  Luchmun  Singh's  case.  He  says,  ^'  And  my  orders  of  the  29th  ultima  upheld 
Captain  Thompson's  in  all  three,  cases,  which  is  an  error,  as  my  order  was  intended 
to  dismiss  the  daims  of  Ajeet  Singh  and  Bamdeen  Singh,  as  well  as  that  of 
Buchmun  Singh." 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  decision  of  the 
Financial  Commissioner  of  the  14th  July  1868  be  reversed,  that  the  decisions  of 
the  Officiating  ComIq^»ioner,  dated  the  21st  October  18t>7,  in  the  cases  of  Shumsherf 
Singh  v.  Ajeet  Singh»  and  of  Shumshece  Singh  y.  Ramdeen  Singh^  dismissing  the 
appeals  from  the  decrees  pf  the  Settlement  Officer,  dfited  respectively  the  8,th  March 

♦  3  W.  B.  P.  C.  46;  1  Suth.  P.  (X  K.  326. 
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1865^  be  affirmed,  and  that  those  decreea^  be  uphdd,  and  that  the  respondeiit  do  pay 
the  costs  of  those  appeals,  and  all  the  coats  m  the  lower  Coarts^  smseqnent  to  m 
order  of  remand  of  the  29th  April  186&  One  set  of  coats  only  to  be  allowed  m 
the  three  appeals  to  Her  Majesty  ki  Comicil, 


The  12th  Deeember  1874: 

Preaent: 
Sir  Jamea  W.  ColvUe,  Sir  Barnes  Pc«oock,  Sir  Montague  K  Smitk, 

and  Sir  Robert  P.  OoUier. 

Futneea — SaXe  under  Reg,  VIII  of  1819  «.  8 — Construction  of  tJie  vxyrd  '^Svlh 
atcmtial " — Petition  of  Appeal  (to-  Prh^  (huncU) — Miaataiemevi — Costa. 

On  Appeal  from  the  High  (hurt  at  Calcutta* 

Ram  Sabuk  Bose 

wra^s 

Monmohini  Dosaee. 

The  statutory  sale  of  an  ander-tenure  nndier  Beg.  YITI  of  tSld  cannot  be  set  aside,  bccande  one  of 
the  witneBses  to  the  nodoe  (which  was  in  fact  sarved)  tomts  o«t  not  t»  be  soMaintiiA. 

The  High  Court's  eonstnietion  of  the  ward  **  sabstanliAl  **  ii»  s.  8  of  tika  above  fisgalatfon,  a» 
meaning  a  wealthy  man  from  whom  damages  cooM  be  recovsered  b^.  the  pntneedar  in  the  eveiit  of  tha 
attestation  being  false,  was  held  by  the  Privy  Coancil  to  be  too  limited  a  view  ;  wealth  being  only  one 
element  in  the  position  and  statns  of  the  witness.  If  be  lived  in  the  neighbourhood  and  was  a  respect^ 
able  man  and  of  good  chamcter,  their  LoEdships  saw  no  xbssob;  wiq^  the  Jbdge  night  not  {kiopcrly! 
come  to  the  conclosion  that  he  was  a  substantial  person.  • 

There  must  be  vherrima  JUUi  on  the  part  of  those  who  come  foe  leave  to  appeal*  on  spedal  gji^oiaodBt 
to  Her  Majesty ;  where  the  petition  contained  a  material  misstatement,  the  appellant  waanot  allowecT 
the  costs  of  the  appeal. 

Mr,  Doyne  for  Appellant. 
Mr.  QraJimfi  for  Respondent. 

Sir  Montague  Smith  cave  jodgment  a&  fbilowa: — 

In  this  case  their  LorcLships,  having  heard  the  argameni  oo  the  appeal,  pro- 
pose to  give  judgment  upoa  its  meritsy  and  some  observations  will  sabeeqnenttj  be 
made  on  the  oE^ectioa  which  was  taken  to  the  sttttenaents  in  tlie  petitioiir  of 
appeal. 

The  suit  was  brought  bj  a  puineedar  to  set  aside  the' sale  of  his  patDee^ 
talook,  called  Ju^gutbuUubpore^  wniob  bad  becoi  sold  for  arrears  of  rent  throagh 
the  Collector,  under  the  provisions  of  Beg.  YIII  of  1819,  and  the  defendants* t» 
the  suit  were  the  zemindar  Muddun  Mohnn  Haldar^and  the  porchaser  at  the 
sale.  Ram  Sabuk  Bose.  The  plaint  charged  fraud  on  the  part  of  the  zemindar 
and  the  purchaser  in  the  prooeedKngs  pievio«»  to  the  mle^  aad  chaxged  that  the 
receipt  of  the  notice  which  was  served  under  tke  provisions  of  the  Aet  had  beea 
forged.  Various  objections  taken  to  the  sale  have  been  disposed  of  in  fiivor  of 
the  defendants,  and  one  only  remains  for  consideration  in  the'  present  appeal;  that 
is,  whether  the  witnesses  who  have  signed  the  receipt  are  substantial  pcraoas 
within  the  meaning  of  the  Regulation. 

The  Regulation  provides,  in  the  second  clause  of  the  eighth  section,  for  the 
manner  in  which  the  notice  of  sale  shall  be  served  and  published.  It  directs  that' 
it  shall  be  stuck  up  in  some  conspicuous  part  of  the  cutcherry  of  the  zemindar, 

*  From  the  judjrment  of  Kemp  ahd  Qlover,  JV.,  in  Special  Appeal  Ko.  280  of  1864,  decided 
\%t\x  Fek)rnaTy  1865 ;— 2  W.  R.,  CivU,  188. 
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and  ii  also  provider  for  publieity  aad  seryice  in  tlie  cutbherry  of  the  defaulter. 
It  la  with  the  lattw  only  that  it  is  necessary  to  deal  in  the  present  appeal.  The^ 
Begulatioa  says :  "  A  similar  notice  shall  be  stuck  up  at  the  sudder  cutcherry  of 
the  zemindar  himself,  aad  acopy  or  extract  of  such  part  of  the  notice  aa  may  apply 
to  the  indiTidual  eacfe  shall  be  by  him  sent  to  be  similarly  published  at  the  cut^ 
dbercy  or  at  the  principal  town  or  village  upon  the  land  of  the  defaulter.  The. 
zemindar  shall  be  exclusively  asiswerable  for  the  observance  of  the  form  abova 
preseribed,  and  the  notice  re((}«iired  to  be  sent  into  the  mofusail  shall  be  served  by' 
a  Bmf^e  peon,  who  shall  bidng  back  tho'  receipt  of  the  defaulter  or  of  his  manager 
fos  the  same,,  or  in.  the  event  of  inability  to  procure  this,  the  signatures  of  three 
subetantial  pevsone  residing  in  the  nei^hboorhoodv.  in  attestation  of  the  notieer 
havino^  been  bionght  aod  published  on  i£e  spot.** 

It  i^peacB.  that  the  ieoeipt  of  the  defaulter  could  not  be  obtained.  Hisi 
gtmnurteh  was  seen,  but  hei  irefused  fao  ^ve  one ;  and  thereupon  the  peon  obtained 
the  s^natojses  of  seven  persona  who,  it  ia  alleged,  resided  in  the  neighbourhood. 
At  the  hearing  before  the  Principal  Sudder  Ameen,  evidence  was  given  as  to  the 
Ksid»M>e  and  the  status  of  three  of  those  seven,  and  tiba  Principal  Sudder  Ameen, 
being  satisfied  that  they  were>  substantial  pensons  within  the  meaning  of  the: 
Begnlation,  thought,  it  unneoessarjr  to  go  into  evidence  with  respect  to  the  other 
fiMir ;  and  he  found  in  vevy  distinct  terms  these  three  parsons  resnled  in  the  neigh-^ 
bowhoodj  and  were  substantial  persons.  This  is  his  finding  upon  the  facte : — ' 
"  The  plaintiffii  tiJke  exoeptian  to  the  above  seven  persons  n<A  residing  in  the 
neighbourhood  uf  the  defaulter's  mehal  To  this,  it  would  be  observed  that  Warris 
Mwah,  one  of  tlia  seven  peisons  above  fjluded  to>  was  the  mundul  of  Ju^ut-^ 
haUablMwe,  and  Gbluck  Ohowkeiedar  was  the  chowkeedar  of  the  village^  l£ese 
two  certainly  are  what  the  law  caUa '  substantial '  mea  As  regards  Eabel,  thoughr 
not  a  man  of  much  consequence,  he  was  known  to  cany  on  titie  trade  of  a  taUor 
in  the  village ;  conBcquently,  a  iieeeipt  signed  by,,  among  oth^na^  three  such  men  as 
WantiBj  Gohiek  Chowkeedar,  and  Kabel,  must  be  considered  a  sufficient  pnoof  for 
the  servioe  a£  notice:  A  more  ireapectably  signed  doeument  cannot  be,  from  thst 
circumatances  of  the  country  (the  respectable  portion  of  every  communiiy  being 
at  all  tiflles  averse  to  appear  in  a  court  of  justiee)  expected."  *  Th&  objeetion  at 
their  Lordships'  bar  was  directed  only  to  one  of  these  witeessea,.  Kabel^  who  car- 
ried on  the  trade  of  a  tailor.  It  has>  not  heea  contended  that  the  other  two  did 
Bell  satisfy  the  requirements  of  the  statute^  although  in  the  judgment  under  appeal , 
it  appeafft  to  have  been  held  by  the  High  Court,  contrary  to  its  former  decision 
en  the  same  pwub,  tkat  two  of  them  did  not  satisfy  iti)  worda 

There  was.  an  appeal  from  the  finding  of  the  Principal  Sudder  Ameea  to  the 
Judge  of  the  24-Peigiannahs ;  and  Mr.  B^wfort,  the  Judge  of  the  24-Peigunnah0| 
affijTmad  the;  decision.  He  affinned  it  upon  two  grounds :  fixst,  upon  the  facts, 
and  then  that  supposing  the  witnesses  did  not  satisfy  the  statute,  still  notice 
hawing,  been  really  searved  upon  the  phuntiff,.  the  putneedar,  as  was  proved  in  the 
eauefBi^  tbraugh  hae  gomastahi  the  non-oompluuice  with  the  direction  of  the  statute 
would  not,,  under  the  anmmstances,  vitiate  what  had  been  done*  His  finding 
ia:-^"!  am  of  opinion  that  the  appellants  have  failed  to  show  any  sufficient; 
ground  for  rejecting  the  receipt,  When  the  gomastah,  who  waa  in  the  cutcherry, 
refiwed  to  give  a  receipt^  the  pe<m  brought  t^  guru  of  the  villa^,  and  made  him 
writea.Eoceftpt  undev  a  tr^  close  by,  and  then  he  got  some  of  the  bystanders  to 
sign  the  receipt  The  evidence  pi^ves  these  facte,  and  proves  that  the  three 
persons  who  were  called  as  witnesses  at  the  trial  of  the  case  in  the  Loweor  Court 
a^w  thei  notice  affixed  to  the  door;  and  I  find  no  ground  for  holding  that  they 
are  not  substantial  within  the  meaning  of  the  law ;  I  think  that  all  that  is  required 
is  good  evidence  to  the  £Ei«t  of  the  publication  of  the  notice  on  a  certain  date,  and- 
that  has  been  supplied  in  this  case ; "  thereiore  he  affirmed  the  judgment  of  the 
Court  below  upon  the  fisbct  that  these  witnesses  were  substantial  men.    Then  he 
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goes  on  thus : — *'  I  wonld  go  further  and  say  thai  the  directioiis  of  the  law  are 
intended  for  the  guidance  of  the  CoUector  only."  Then  he  gives  his  reasons. 
''  Before  putting  up  the  putnee  tenure  to  sale  he  must  require  proof  that  the 
notice  was  duly  served,  and  the  law  says  that  such  proof  must  be  of  such  and 
Budi  a  nature.  The  Collector  is  not  required  to  take  evidence ;  he  has  to  examine 
merely  the  wnKton  documents  producea  by  the  zemindar,  and  if  the  proof  appears 
to  be  prvmd  fdcie  good,  tiie  putnee  ib  nM.  0a  the  tespwioiMity  of  ihe  aeaiiaikr. 
Then,  if  the  putneedar  has  recourse  to  the  Civil  Courts  the  issue  is  not  whether 
the  proof  adduced  to  the  Collector  at  the  time  of  sale  was  strictly  within  the 
words  of  the  law,  but  whether  the  evidence  adduced  before  the  Court  to  prove 
the  service  of  the  notice  on  or  before  a  certain  date,  is  credible  and  satisfiiictoiy. 
The  reasonable  object  of  the  law  is  that  the  deiaulter  should  have  timely  notice 
of  the  intention  to  sell ;  and  if  it  be  proved  that  such  notice  was  given  to  the 
satisfaction  of  the  Couxt,  the  number  of  witnesses  present,  their  actual  status  in 
social  life,  and  the  distance  of  their  dwelling-houses,  are  p<Mnts  which  are  im- 
material" It  is  to  be  observed  that  on  this  point  there  is  a  decision  of  the  High 
Court,  when  Sir  Bames  Peacock  presided  in  it,  to  the  same  effect  In  the  case  of 
Sona  Beebee,  i^peUant,  and  Lall  Chand  Chowdhry  and  another,  respondents, 
reported  in  the  9th  Weekly  Reporter,  page  242,  the  Chief  JnsUoe  says:  ''This 
was  a  suit  to  cancel  a  sale  of  an  under-tenure  under  Ree.  VIII  of  1819.  The 
material  part  of  cL  2  s.  8  Reg.  Yill  of  1819,  so  far  as  Uiis  case  is  conoemed, 
is  that  tne  notice  required  to  be  sent  into  the  mofussil  shall  be  served.  The 
zemindar  is  exclusively  answerable  for  the  observation  of  the  forms  prescribed 
by  that  clause.  The  subsequent  part  of  the  section,  which  prescribes  that  the 
serving  peon  shall  bring  back  the  receipt  of  tiie  de&ulter  or  ot  his  manager,  or  in 
the  event  of  his  inability  to  procure  it,  that  he  diall  obtain  that  whi<£  by  tiie 
Regulation  is  substituted  for  it,  is  merely  directory^  a«.d  if  not  done  does  not 
vitiate*  the  sale,  provided  the  notice  is  duly  served^** 

Their  Lordsnips  are  disposed  to  agree  with  the  judgment  of  the  High  Court 
as  delivered  by  Sir  Bames  reaoock,  confined  as  it  is  to  cases  where  there  is  proof 
that  the  notice  was  duly  served.  The  consequences  of  holding  that  a  statutoiy 
sale  of  these  putnees  could  be  set  aside,  because  one  of  the  witi^esses  to  the  notice 
turned  out  not  to  be  substantial,  when  it  was  in  fiict  served,  would  be  to  give  too 
great  effect  to  form  at  the  expense  of  substance. 

The  putneedar  was  not  satisfied  with  these  two  decisions.  Although  the 
point  is  certainly  small  and  narrow,  whether  this  tailor  was  a  substantial  man  or 
not,  he  appealed  to  the  High  Court.  The  two  Courts  below  having  found  that  in 
point  of  fac^  Eabel  was  a  substantial  person,  his  appeal  could  onlv  be  upon  matter 
of  law,  namely,  that  they  had  misconstrued  the  Reffulation  and  the  meaning  of 
the  word  '^substantial."  Upon  this  appeal  to  the  High  Courts  he  at  first  fiuedno 
better  than  he  had  done  in  the  Courts  below,  and  a  l)ivision  Bench  of  tiie  High 
Court  affirmed  the  two  former  judgments,  and  for  reasons  which  to  their  Lordships' 
minds  are  perfectly  satisfactory.  Having  noticed  some  of  the  objections  wliidi 
are  not  now  relied  upon,  they  say: — ** Next^  as  to  these  witnesses'  respectability. 
The  word  used  in  the  Regulation  is  *  substantial,'  meaning,  of  course,  men  who 
have  some  stoitus  in  the  community,  men  of  local  influence  or  importance,  or 
respectability.  We  think  that  the.  law  has  been  complied  with  on  this  point  also. 
One  of  the  witnesses  is  the  Mundul^  the  head  man  of  the  village ;  anotner  is  the 
Chowkeedar,  an  official  whose  attestation  k  idways  considered  as  ti^  best  possible 
in  all  matters  connected  with  service  of  notice."  It  is  well  to  call  attention 
pointedly  to  this  fini^ng  as  to  the  Chowkeedar,  because  it  is  entirely  inconsistent 
with  the  decision  of  the  saine  Division  Bench  upon  review,  where  they  considered 
that  the  Chowkeeder  is  not  a  substantial  witness  within  the  meaning  of  the  Act 
**  The  third  appears  to  be  a  tailor,  residing  temporarily  at  the  place,  but  who  lives 
in  Ae  neiighfaourhood.    This  man  is  decUu^  to  be  not  a  proper  witness.     We  do 
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fiot  see  why  the  man  is  not  io  be  considered  WMiptJMAL  to  aitest  tiie  serving  of 
notice.  He  appears  to  be  a  respectable  man^  though  not  a  lidi  one ;  4ttid  i— iniCMU 
the  phrase  *  substantial/  on  which  special  appellant  lays  so  much  stress,  mu^  be 
taken  comparatively.  In  a  small  village  the  measure  of  a  *  substantial  *  witness 
will,  of  course^  be  much  lower  than  in  a  place  of  importance." 

The  putneedar,  still  dissatisfied,  applied  for  a  review  of  that  judgment,  and, 
upon  the  review,  the  Court,  consisting  of  the  same  two  Judges,  without  much 
reference  to,  or  discussion  of,  their  former  judgment,  reversed  it  upon  grounds  to 
which  I  will  now  refer.  In  order  to  see  upon  what  grounds  the  Court  really 
acted  in  thus  reversing  their  former  judgment,  it  is  necessary  to  say  that  they 
refer  in  their  judgment  to  the  contention  of  Mr.  Paul,  the  counsel  for  the  appel- 
lant, in  this  way :  '^  It  is  contended  by  Mr.  Paul,  the  learned  counsel  for  the 
applicant  for  review,  that  the  law  requu^es  that  the  attesting  witnesses  must  be 
'substantial,'  that  is  to  say,  responsible,  moderately  wealthy  men,  against  whom, 
in  a  case  of  false  attestation,  the  party  injured  may  have  his  remedy  in  a  suit  for 
damages."  This  is  what  they  observe  on  the  eviaence :  ''  Now,  in  this  case^  the 
attesting  parties  are  sufficient  in  number,  and  they  reside  in  the  neighbourhood, 
but,  wiui  the  exception  of  the  Mundul,  the  rest  are  not  what  can  be  called  sub- 
stantial persons.  One  is  the  Chowkeedar  of  the  village,  and  the  other  a  thika 
tailor.  The  Legislature  invested  the  zemindar  with  the  power  of  bringing  sub- 
ordinate putnees  to  sale,  and  made  him  exclusivelv  answerable  for  tm  due 
observance  of  the  prescribed  processes  under  which  such  tenures  could  be  brought 
to  sale.  To  protect  the  putneedar  from  fraud,  it  was  enacted  that  the  notice  of 
sale  must  be  attested  by  three  substantial  perscxiB.  Now  it  \is  clear  that,  unless 
the  attesting  parties  answer  to  the  common  meaning  to  be  put  upon  the  word 
*  substantial,  ^^  putneedar  would  be  wholly  without  remoOT  in  case  of  fiilse 
attestation."  Now  the  Court,  this  being  a  special  appeal,  ooula  only  decide  upon 
some  matter  of  law,  and  the  matter  of  law  which  they  appear  to  rule  upon  the 
construction  of  ti^is  Act  is  that  the  word  '^substantial"  means  a  wealtny  man 
from  ivhom  damages  could  be  recovered  by  the  putneedar,  supposing  the  attesta- 
tion to  be  false. 

•  Their  Lordships  think  that  this  is  too  fimited  a  view.  It  is^  no  doubti 
desirable  that  men  of  property  should  sign  these  receipts  if  they  can  be  obtained, 
but  wealth  is  only  one  element  in  the  position  and  statvs  of  the  witness,  and  if  he 
lives  in  the  neighbourhood,  and  if  he  be  a  respectable  man  and  of  good  character, 
their  Lordships  see  no  reason  why,  upon  evidence  appearing  of  such  fiusts,  of 
which  the  Judge  in  each  case  must  satisfy  himself,  the  Jucbe,  in  estimating  the 
position  of  the  man,  may  not  properly  come  to  the  oondusion  that  he  is  a  sub- 
stantial person.  In  the  present  case,  the  evidence  appears  to  show  that  the  man 
objected  to  carried  on  the  trade  of  a  tailor,  that  he  bad  lakhen^  lands,  that  he 
lived  in  the  neighbourhood,  was  well  known,  and  was  (to  use  a  description  built 
up  of  many  circumstances)  a  **  respectable  "  person.  Their  Lordships  think  that 
upon  sudi  evidence  the  Judge  of  first  instance  and  the  Judge  of  the  24-Pexgun- 
nahs,  who  had  a  right  to  review  his  decision  on  questions  of  facts,  might  properly 
come  to  the  conclusion  that  the  witness  was  a  substantial  man.  Their  Lordships, 
therefore,  think  that  the  first  judgment  cf  the  High  Court  was  more  connect  than 
the  last. 

On  these  grounds,  their  Lordships  have  con^^  to  the  conclusion  to  reverse  the 
second  judgment  of  the  High  Court  upon  the  review;  but  ifiasmuoh  as  the 
zemindar  Muddun  Mohun  has  not  app^ed  from  that  judgment,  th^  see  no 
l^eaaon  to  give  him  relief,  so  far  as  the  order  aflfocted  him  personally  only ;  that  is 
to  say,  so  mr  as  it  ordered  him  to  pay  the  costs ;  and  therefore  the  reversal  of  the 
judgment  will  be  without  giving  any  right  to  him  to  have  any  costs  that  h/d  may 
have  paid  under  it  refund^. 

Their  Lordships  have  given  very  serious  attention  to  the  objectioii  raised  by 
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Mr.  QraJbamy  on  the  part  of  the  respondentay  to  the  inaccurate  statementfl  in  the 
petition  £^  leave  to  appeal  to  Her  Majesty.  The  appeal  waa  made  to  Her  Majesty 
upon  special  grounds,  one  being  that  the  question  was  of  considerable  practical 
importance  upon  the  construction  of  the  Regulation.  The  petitioner  was  obvioufiiy 
out  of  time,  and  he  could  only  obtain  leave  to  appeal  by  excusing  that  lapse  of 
time.  Some  of  the  statements  in  the  petition  are  clearly  inaccurate.  It  is  stated, 
among  other  things^  that  the  petitioner  himself  had  applied  for  review  of  the 
judgment  now  appealed  from  on  the  3rd  February  1866,  and  that  the  learned 
Judges  of  the  Division  Bench  differed  in  opinion  as  to  the  propriety  of  aUowing 
the  application,  and  did  not  allow  it ;  aod  he  introduced  the  &uGi  of  that  petition 
to  the  High  Qmrt  as  an-  excuse  for  a  part  of  the  delay,  aUegiog  further,  that» 
according  to  the  then  understood  practice  of  the  Courts  which  he  says  was  after- 
wards changed,,  the  application  was  in  time.  It  turns  out  that  the  statement  is 
inaccurate  in  this^that  he  did  not  petition  the  Court  for  a  review  of  the  judgment 
at  alt^  but  that  the  petiticmc^r  was  the  zemindair  Muddun  Mohun.  Now  when  he 
eaime  ta  excuse  himself  for  the  lapse  of  time,  it  is  obvious  that  he  should  have 
heesk  particularly  careful  te  give  their  Lordshipa  accurate  information  upon  the 
poiats  relating  to  that  petition  for  review.  If  he  had  correctly  stated  the  &ete  in 
his  peUtion,  dtiiough  the  point  to  be  decided  in  the  appeal  was  one  of  general 
importance^  leave  te  appeal  naght  not  and  probably  would  not  have  beea  granted. 
There  is,  therefoire,  a  material  misstatement  in  the  petition* 

Their  Lordships  have  considered  whether  the  misstatement  was  intentionaUjr 
made  with  a  view  to  deceive  this  tribunal;  and  if  they  had  been  cleaviy  satisfied 
that  this  was  the  intonti<Hi  of  the  petitioner,  or  of  those  who  advise  him  in  India, 
they  would,  even  at  this  late  stage»,  dismiss  the  appeal;,  but  they  are  not  fully 
satisfied  that  such  waa  the  intention ;  and  although  the  misstatement  is  material, 
and  one  that  dearly  ought  not  te  have  occurred,  and  shows,  at  least,  a  great  deal 
of  culpable  negl^ence,  they  are  not  so  satined  that  it  was^  done  with  the  inten- 
tioA  to  dieceive^  as  to  dismiss  iJbe  appeal  at  this  late  periods  Thejjf  desii;e„  however, 
to  say  that  they  Omk  so  seriously  of  this  objection,  and  it  is  so  neceenary  to  insist 
that  there  should  be  uherri/ma  fidea  on  the  part  of  those  who  come  for  lea^ire  to 
appeal,  ob  special  grounds,  to  Her  Majesty,  that  they  must  mark  their  sense-  of 
what  has  oc(»irred  by  refusing  to  give  to  the  appellante  the  coste  of  the  arppeaL 
They  desire  further  to  say  that  if  the  objection  had  been  made,  as  it  ought  to  have 
been,,  by  a  preliminary  motion,  they  have  little  doubt  that  motion  would  have 
been  sucoessful,  and  the  order  for  hearing  the  appeal  rescinded.  Even  if  it  had 
been  made  before  the  a{>jp€^  had  been  entered  upon  at  their  Lordslups'  bar- 
when  it  w^  called  on — they  must  have  yielded  to  it ;  but  considering  that  the 
appeal  has  been  heafd  upon  the  merite,  that  Mr.  Doyneli  observations  upon  the 
facts  and  the  law  had  been  concluded,  and  it  was  only  in  the  course  of  the 
argument  for  the  respondents  that  this  objecticm  was  tc^en,  they  think,  under 
all  the  circumstances  ef  the  case>  that  they  ought  not  now  to  dismiss  the  appeal, 
and  that  it  will  be  enough  to  mark  their  sense  of  the  impropriety  of  the  petition 
by  the  refusal  of  costs. 

In  their  Lordships'  opinion,  an  objection  of  this  kind  ought  to  be  taken  by 
the  rQq[K>ndente  as  early  as  the  matter  is  brought  to  their  notice,  for  the  plain 
reason  that  if  the  leave  to  appeal  is  on  that  ground  rescinded,  no  further  costs  are 
incurred,  and  it  is  wrong  to  leave  the  objection  until  the  hearing  of  the  appeal, 
when  the  record  has  been  sent  from  Indisi  and  when  all  the  costs  attending  the 
hearing  have  been  incurred.  In  the  preseot  case  not  only  was  there  no  prelimin-^ 
ary  motion  made  to  rescind  the  leave  to  appeal,  but  the  respondent's  case,  although 
referring  to  the  facte,  did  not  point  to  them  with  dratinctness^  and  there  ia  do 
reason  directed  to  the  objection. 

Under  these  circumstances,  their  Lordships  think  that  they  will  best  perform 
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timr  daty,  the  appeal  having  beea  heard,  and  their  Lordsbips  beiog  clearly  of 
opinion  that  the  judgment  appealed  from  is  wrong,  by  neversing  that  deeisicm, 
but  doing  so  without  costs;  and  that  will  be  the  recominendatioti  they  will  humbly 
make  to  Her  Majesty. 


The  15th  December  1874. 

Presewt : 

Sir  iJames  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Brnkh, 

and  Sir  Robert  P.  Oollier. 

iAct  VIII  of  1859  8.  15 — DefiUuratory  Decree — ConseguentAal  Relief. 

S  On  Appeal  frcmi  ffve  High  Court  at  Calcutta* 

Rajah  Nikucney  Singh  Deo  Bahadoor 

veraud 
Rally  Cham  Bhattacharjee. 

The  right,  given  "by  Act  TUl  of  18S9  s.  15,  of  obtaining  a  declaration  of  title  witfaont  con- 
MquentHkl  Teli^^ean  be  •claimed  onlj  in  thoae  «as68  where  i&ie  Uourt  could  faaTe  gnantod  relief  if  relief 
had  been  piajed  for. 

A  svdt  iDflfitnibed  by  a  zemindar  agaiaat  a  number  of  his  ryots,  for  a  declaration  of  a  m&l  title  by 
setting  aside,  not  a  deed  set  up,  but  an  allegation  made  by  the  defendants  of  a  bromuttur  title,  was 
held  to  be  not  maintalnnble,  because  relief  could  not  be  granted  in  the  shape  of  merely  setting  aside 
-m  wMertien  whidh  may  hare  been  merefy  by  weed  of  montii. 

Jlir.  Cowie,  Q.C.,  and  Mr.  Doyne  for  Appellant. 
No  one  for  Respondents. 

iSift  Robert  GoUAer  gave  iwlgineiit  as  foUows : — 

This  vmA'%  Jsnit  instituted  by  the  Rajah  of  Baehete  against  a  great  number 
of  his  Tjole,  about  fifty,  '*  to,"  in  his  own  language,  ^'  obtam  posaeoaiati  <st  tea 
inkkm^  or  a  ten-^annafi  d^ave  of  Mouaih  Baotaca,  Pergunnah  Pam,  under  a  ixM  fcitle, 
by  setting  aside  the  fidse  mogolee  bromuttwr  title  stated  by  the  de&ndaals." 
The  derfendants  fiet  up  differoot  defeneeB ;  some  of  them  alleged  the  mogcdee 
brottottur  tenure,  which  the  Rajah  complained  of  their  having  .net  up ;  otheni 
^ejmdiated  any  midi  tenure,  aand  declared  that  they  had  never  set  it  up»  and 
therefore  that  £he  auit  was  brought  unjustly  against  them;  others  did  not 
appear.  Tfafe  ease  «ame  in  the  first  instanoe  before  the  j^istsAt  Oommissionei^ 
who  in  their  Lordships^  opimon  did  not  safficiently  diatioguieh  beftween  the 
dfifeiidiit  datses  of  di^sndamts.  He  treated  them  substaiutially  as  all  setting  u]» 
this  mogolee  bMnnnttur  tenure,  snd  framed  his  issue  with  that  view.  He  found 
in  the  vesult  in  favor  of  the  Bajah,  tlmt  £he  Rajah  was  entitled  to  poesel9si«a  of 
the  kads  Ia  suit^  and  that  tibe  defendants'  allegation  of  mogolee  broslutitur 
holding  be  set  ande. 

iSi  appeal  was  then  presented  to  the  High  <3ourt,  ttnd  in  their  Lordships' 
judgiBMilt  the  High  Court  scarcely  sufficiently  adverted  to  the  distinct  defences 
on  ^e  pSDPt  cf  the  various  defendants ;  the  case  of  some  being  that  they  had  a 
bromvttur  tenure,  that  of  othesu  being  that  they  had  not  and  never  haa  set  it 
tip;  as  against  those  last  ii  was  necessary  for  the  Rajah  to  prove  thsit  they  had 
set  up  «  bromuttur  tenure.  The  High  Osurt  revenaed  iiie  decision  ^  the  Lower 
Court,  and  tiie  ground  of  thdr  deciedon  is  expressed  in  the  last  para^aph  of 
their  judgment : — *'  On  the  whole  case  we  think  that  the  oans  being  shifted  on 

*  From  the  judgment  of  Kemp  and  Ainslie,  JJ,j  in  Regular  Appeal  Ko.  79  of  1871,  decided  on 
tlie  9981  AngoHt  1971. 
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ihe  plaintiff  to  prove  that  these  defendantB  had,  since  the  year  1197,  paid  at  a 
variable  rate,  and  that  thev  have  not  paid  at  the  rate  of  Bs.  121,  9  annas,  as 
per  settlement  of  1197,  he  nas  altogether  failed  to  do  so.  We  tiierefore  dismiss 
the  plaintiff's  case,  and  decree  the  appeal  with  costs."  In  other  words,  the 
Hi^h  Coart  appears  to  have  found  tnat  the  defendants  had  proved  a  prmd 
facis  case  of  a  mogolee  bromuttur  tenure,  throwing  upon  the  plwitiff  the  onus 
of  rebutting  that  case,  and  that  he  had  fuled  to  sustain  the  onus  thrown  upon 
him.  The  decree  of  the  Hi^h  Court  is  in  these  terms: — ^''It  is  ordered  and 
decreed  by  the  said  Court  that  this  appeal  be  decareed,  and  tiie  decree  of  the 
Lower  Court  be  reversed,  and  that  the  suit  of  the  plaintiff  respondent  as  against 
all  the  defendants  be  and  the  same  is  hereby  dismissed."  Their  Lordships  do 
not  think  it  necessary  to  determine  whether  or  not  the  High  Court  were  ri^t 
in  the  conclusion  they  came  to,  as  to  the  proof  or  the  rebuttal  of  proof  of 
the  bromuttur  tenure^  because  in  their  Lordships'  opinion  the  judgment  dis- 
missing the  suit  is  maintainable  on  totally  different  grounds,  ^is  is  in  sub- 
stance a  suit  for  a  dedaration  of  title,  and  it  is  a  suit  to  set  aside,  not  any  deed 
nor  any  act^  but  a  mere  allegation  of  the  defendants  that  they  had  a  certain 
tenure.  In  their  Lordships'  view  such  a  suit  is  not  maintainable.  S.  15  of 
Act  Yin  of  1859  is  in  these  words: — ^''No  suit  shall  be  open  to  objection  on 
the  ground  that  a  merely  declaratory  decree  or  order  is  sought  thereby,  and  it 
shall  be  lawful  for  the  Civil  Court  to  make  binding  declarations  of  right  without 
granting  consequential  relief."  A  similar  clause  m  this  country  has  been  held 
to  give  a  right  of  obtaining  a  declaration  of  titie  only  in  those  cases  where  the 
Court  could  have  granted  raief  if  relief  had  been  prayed  for;  and  that  doctrine 
has  been  applied  to  this  clause  in  the  Indian  Act 

Now,  appMng  that  test,  in  their  Lordships'  opinion  this  suit  is  not  main- 
tainable. The  Kiyah  was  not  entitled  to  relief  in  the  shape  of  an  order  giving 
him  possession,  inasmuch  as  he  was  in  receipt  of  the  rents  and  profits,  and  he 
sought  for  and  could  obtain  no  other  description  of  possession  than  that  which 
he  nad.  He  could  not  obtain  relief  by  an  order  durecting  an  enhancement  of 
rent,  inasmuch  as  the  cognisance  of  suits  for  the  enhancement  of  rent  is  confined 
to  the  Revenue  Courts^  and  a  certain  procedure  is  assigned  to  claims  of  that 
kind  in  those  Courts.  His  requisition  of  a  dedaration  of  a  m&l  title,  by  setting 
aside  the  false  bromuttur  title  alleged  by  the  defendants,  is  really  no  more  than 
this,  that  he  should  have  his  title,  whatever  it  was,  as  a  reminder,  free  from  thd 
allegation  of  the  defendants  that  they  had  some  other  title.  If  he  had  applied 
to  set  aside  a  deed  set  up  by  the  defendants  impugning  his  ordinary  title  as  a 
semindar,  then  relief  ndgiii  be  granted  to  him  by  cancelling  that  deed,  but  he 
cannot  obtain  relief  in  the  shape  of  merely  setting  aside  an  assertion — an  asser- 
tion,  which  for  all  that  appears,  may  have  been  merely  by  word  of  month.  On 
these  grounds  it  appears  to  their  Lordships  that  no  rdief  could  have  heem  granted 
to  him  if  he  had  prayed  for  it,  and  therefore  that  this  suit  was  not. maintainable. 
They  think  it  right  to  add  that  even  if  no  rule  of  law  had  barred  the  suit,  still 
that  in  their  opinion  this  was  not  a  case  in  which,  in  the  proper  exercise  of 
judicial  discretion,  a  declaration  of  title  should  have  been  made. 

The  real  object  of  the  suit  would  appear  to  be  to  obtain  a  general  dedara- 
tion against  a  great  number  of  persons,  holding  by  different  rights,  that  thev 
had  no  bromuttur  tenure,  of  whidi  dedaration  the  Bajah  might  avail  himself 
in  proceedings  to  be  taken  in  the  Revenue  Court  in  suits  for  the  enhancement 
of  rent.  It  was  and  will  continue  to  be  open  to  the  Bajah  to  institute  any 
actions  he  may  think  fit  in  the  Revenue  Court  for  the  purpose  of  enhancement 
of  rent  against  all  or  any  of  these  his  tenants ;  but  each  of  these  cases  must  be 
tried  upon  its  merits,  and  ought  not  to  be  prejudiced  by  a  dedarati(»i  such  as 
he  has  sought  to  obtain. 

Under  these  circumstances  their  Lordships,  for  the  reasons  given,  are  of 
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Sinion  that  the  decraa  pf  jkke  High  Court  was  rights  and  they  will  humbly 
vise  Her  Majesty  that  that  decree  should  be  affirmed.  It  is  soaroely  necessary 
for  ihm  Lordships  to  add  tiiat  the  decree  being  affirmed  on  these  grounds,  no 
adjudication  has  been  given  in  favor  of  either  party  upon  the  question  of  mogolee 
bromuttur  tenure. 


.■■  ■-■  jjnm 


The  14th  January  1875. 

PreaerU: 

Sir  James  W.  Colvile^  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Hindoo  Wife — Life  Interest — Dowl. 
On  Appeal  frofm  ike  High  Court  at  CalciUta.* 

Mohima  diunder  Roy  and  another 

vereua 
Durga  Monee  and  another. 

Where  a  Hindoo  wife  is  entitled  to  an  abiolate  estate  in  certain  piopertj,  her  husband  cannot  cut 
down  her  interest  to  a  Ufe  interest  bj  any  dowl  which  he  may  make. 

Mr.  Leithy  Q.O.,  and  Mr.  J.  D.  BM  for  Appellants. 
Mr.  Cotton,  Q.O.,  and  Mr.  Doyne  for  Respondents. 

This  was  a  suit  brought  by  the  sons  of  Tillock  Chunder  Roy  by  one  of  his 
wives,  against  the  daughter  of  lus  other  wife,  to  recover  possession  of  certain 
property  which  the  daughter  alleged  that  her  mother,  who  died  before  the  suit, 
was  entitled  to  as  an  estate  of  inheritance  in  the  nature  of  jowtook  or  streedhun» 
but  which  as  the  sons  alleged  belonged  to  her  only  for  her  life,  and  after  her 
death  reverted  to  them. 

The  plaint  relies  chiefly  upon  a  certain  dowl,  which  is  described  in  these 
terms : — **  Agreeably  to  the  deed  of  specification  of  shares  of  our  father,  Tillock 
Chunder  Roy  Chowdhiy,  on  the  18th  Bysack  1244  B.S.,  and  the  list  dated  the 
27th  Joisto  1244,  signed  by  him,  the  six  k&tas  (plots)  written  in  the  under- 
mentioned first  schedule,  and  the  two  kfttas  (plots)  of  property  written  in  the 
second  schedule,  were,  on  account  of  maint^^ce,  held  possession  of  by  our 
stepmother,  Manoka  Chowdranee^  under  these  conditions, — ^that  she  should  in  her 
lifetime  enjoy  the  proceeds  of  the  said  property,  without  the  power  of  making 
over  the  same  by  sale  or  gift,  and  on  her  death  we  said  property  would  devolve 
on  the  sons  of  our  £Ettber."  In  the  first  schedule  annexed  to  the  plaint  they 
described  the  six  portions  of  the  property  which  they  had  mentioned,  and  in  the 
second  the  other  two.  Durga  Monee,  tiie  defendant,  in  her  written  statement, 
says  in  answer,  with  respect  to  properties  Nos.  1  to  6  inclusive,  they  belonged  to 
her  mother.  No  1,  she  says,  was  ner  mother's  jowtook  estate,  and  Nos.  2  to  6 
roperty  acquired  by  her  mother  from  her  streedhun  estate.  But  with  respect  to 
~os.  7  and  8,  she  says  that  th^  were  assigned  b^r  her  father  to  her  mother  under 
a  writing  of  the  21st  Joisto  1244,  that  is,  a  writing  or  list  made  by  him  on  the 
2nd  June  1837,  shortiv  before  his  death.  It  is  very  material  to  distinguish 
between  the  titles  whicn  she  sets  up  to  these  two  sets  of  property,  respectively, 
the  first  being  a  titie  of  long  standing  in  her  mother,  who  obtained  an  estate  of 
inheritance  by  conveyances  of  an  early  date,  the  second  resting  entirely  upon  thia 

*  From  the  iaderQfoUt  of  Kenit^  and  Qlover,  JJ.,  dated  7th  July  1866. 
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Hai  (tf  June  1887,  a  distiaotion  which  has  not  been  adverted  to  by  either  of  .the 
OdiErte  ia  India. 

The  piaintiflfB'  and  defendants'  cases  may  be  thus  vespectively  stated.  The 
plaintiffs  gave  no.  evidence  whatever  of  any  title  or  seisin  on  the  psrtof  thm 
father ;  they  put  in  no  deeds^  they  gave  no  evidence  of  receipts  of  Tent  <Mr  ^^fits, 
or  any  evidence  customary  in  actions  of  this  kind,  but  they  put  in  this  dowl, 
which  bears  date  the  25th  April  1837,  some  two  months,  or  a  httle  more  it  may 
be,  before  the  death  of  their  father,  the  purport  of  which  is  this, — ^that  afl»r 
making  a  partition  of  the  great  bulk  of  his  property  among  his  four  sons,  he 
proceeds  to  say : — "  Besides  this  I  have  two  wives,  Sree  Manoka  Chowdranee," — 
that  is  the  mother  of  the  defendant, — *'  and  Sree  Raj  Monee  Chowdranee.  The 
jageers  and  other  property  of  mine  whieh  they  hold  in  their  possession  shaU  be 
confinned  to  them  during  theii*  Jives  in  lieu  of  maintenance.  Th^ey  shall  have  do 
power  of  making  sale  or  hibba  of  the  same.  On  their  deaths  the  sons  will  receive 
equal  shares  thereof  respectively.  Moreover,  when  the  maintenance  is  insufficient, 
the  deficit  will  be  made  up  in  a  reasonable  maimer."  They  also  put  in  a  list  of 
property  stated  to  have  been  made  by  their  father  on  the  8th  June  1837,  about 
six  weeks  after,  and  veiy  shortly  before  his  death,  which  begins  in  this  way : — 
"  List  of  the  property  assigned  over  as  mainttoance.  Creditor  Manoka  Chow- 
dranee and  debtor  Tillock  Chunder  Roy."  Then  follows  a  description  of  lands 
which  are  stated  to  have  been  previously  given,  a  description  whicn  substantially 
agrees  with  the  first  schedule  in  the  plaint,  relating  to  lands  Nos.  1  to  6 
inclusive.  These  are  described  as  previously  given.  Then  this  list  gives  this 
heading — ''Given  for  making  up  tne  deficit,"  under  which  heading  follows  a 
description  of.  property  substantially .  ^oorrespondintg  wifli  Nos.  7  and  8  in  the 
plaint. 

The  plaintiffs  have  shown  that  in  May  1837  a  petition  stating  the  execution 
(yf  the  dowl  and  its  material  provisions  was  filed  by  or  in  the  name  of  Tillock 
Chunder  Roy  in  the  Court  of  the  Judge  of  Zillah  BiAagunga,  and  that  the  do\d 
itself  was  filed  shortly  after  the  death  of  Tillock  in  a  proceeding  whereby  his  son* 
sought  to  substitute  themselves  for  him  as  parties  to  a  suit ;  £hey  have  also  put  in 
copies  of  two  vakalntnamahs,  executed,  the  one  by  the  widow,  the  other  by  the 
sons  of  TiJlock  Chunder,  in  February  1839,  from  which  it  appeara  thatlihe  widow 
having  set  tip  some  ri^t  of  adoption,  a  compromise  had  been  made.  In  her 
vakalutnamah  she  referred  to  a  lisrtmade  up  and  prepared  by  her  hnsband;  the 
ether  vakalutnamah  referred  to  th^  dowl  and  also  to  their  list.  This  in  substance 
was'  Hbe  case  of  the  plaintiff. 

The  de/fendant  put  in  several  deeds,  and  gave  the  evidence  of  the  attesting 
witnesses  to  them,  for  the  purpose  of  showing  that  her  mother  bad  acquired 
several  of  the  properties  mentioned  in  the  schedule  to  the  plaint;  that  she  had 
acquired  the  earliest  of  i&ose  properties  as  long  ago  as  1815,  another  in  1320,  and 
others  in  1831..  With  respect  to  three  of  these  deeds  she  called  the  attesting 
witneisses.  With  respect  to  the  fourth,  she  did  not  call  any  attesting  witness .;  but 
It  IB  'to  'be  observed  that  all  of  them  were  more  than  thirty  years  old.  If  Hiese 
deeds  were  genuine,  rtie  cthowed  that  the  interest  in  ceitain  talooks  was  conrveyed 
to  her  mother  absolutely,  siibject  to  the  payment  of  a  quit-rent;  and  that  these 
Oonveyances  were  confirmed  by  her  &ti^er  TiHodc  Chunder,  who  daimed  a  right 
ta  superior  landlord  to  his  wife,  upon  the  pa3rment  to  him  of  a  certain  quit-rent 
She  put  in  documentary  evidehce  showing  her  mother's  title  to  four  out  ^  the  six 
properties  mentioned  in  the  schedule,  and  she  gave  some  parol  evidence,  no  doubt 
not  of  a  very*  satisfactory  character,  that  the  others  had  been  purchased  out  of  her 
mother's  jowtook. 

The  Principal  Sndder  Ameen  decided  in  favor  of  the  plaintifis.  He  held 
that  they  had  proved  their  dowl  and  the  accompanying  list.  He  held  that  the 
defendant  had  not  proved  her  documents.:    on  tiie  coatxary  that  they  were 
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forgeries ;  and  lie  gave  jud^ent  for  the  plaintiff.  This  judgment  was  reversed 
by  the  High  Court.  The  High  Court  found  that  the  dowl  was  a  forgery.  They 
do  not  expressly  state,  but  perhaps  it  may  be  collected  from  what  fell  from  them, 
thaib  they  did  not  agree  with  the  view  of  the  Principal  Sudder  Ameen  that  the 
documents  put  in  by  the  defendants  were  false,  but  their  Lordships  have  to  regret 
that  they  have  not  the  assistance  of  any  distinct  finding  on  the  part  of  the  High 
Court  on  this  subject.  The  High  Court  treated  the  gemiineness  of  the  dowl  as  tne 
sole  question  in  the  case.  They  reversed  the  judgment  of  the  Court  below,  and 
gave  judgment  for  the  defendants.  Their  Lordships  regret  to  have  to  observe  that 
neither  of  these  judgtnents  appear  to  them  satisfactory,  and  it  will  be  necessary  to 
state  their  view  of  the  case.  Their  Lordships  are  by  no  means  satisfied  with  the 
teasons  i^ven  by  the  High  Court  fot*  reversing  the  judgment  of  the  Principal 
Sadder  Ameen,  to  the  effect  that  the  dowl  was  genuine.  On  the  whole  their 
LordsfaiDs  ar^  inclined  to  think  that  the  dowl  and  the  document  accompanying 
it— the  list — ^were  genuine  documents.  On  the  other  hand,  they  are  not  prepared 
to  dissent  from  what,  as  before  observed,  would  appear  to  be  the  finding  of  the 
High  Court  that  the  deeds  of  the  defendant  were  genuine.  It  would  appear  by 
the  case  of  the  plaintiffs  themselves,  that  the  defendant's  mother  had  been  in 
possession  of  these  properties  for  a  considerable  time ;  that  she  had  in  one  of  them 
at  least  what  is  called  a  nim  ousut  talook,  which  would  probably  be  created  by 
some  documents  or  other ;  and  it  may  be  assumed  that  some  documents  relating 
to  her  title  were  in  existence.  She  puts  in  documents ;  she  proves  them  by  the 
evidence  of  attesting  witnesses — at  all  events  three  of  them.  The  plaintifis  on  the 
other  side  put  in  no  title-deeds  of  their  own,  nor  any  kubooleuts  or  counterparts 
such  as  might  be  expected  to  be  in  their  possession  of  the  title-deeds  under  which 
the  defendant's  mother  held  such  of  the  properties  as  she  admittedly  held  under 
her  husband ;  and  further  it  is  to  be  observed  that  when  summoned  as  witnesses 
for  her  by  the  defendant,  they  declined  to  put  themselves  into  the  box.  On  the 
whole  their  Lordships  are  of  opinion  that  there  is  no  sufficient  ground  for  coming 
to  the  conclusion  that  these  documents  on  the  part  of  the  defendant  are  forged. 

That  being  so,  it  is  necessary  to  consider  what  aspect  the  case  presents.  It 
appears  to  their  Lordships  that  assuming  the  genuineness  of  these  documents  on 
the  part  of  the  defendant,  it  is  made  out  she  was  entitled  to  an  absolute  estate  in 
lots  New.  1  to  6,  both  inclusive.  They  come  to  that  conclusion,  partly  on  the 
strength  of  her  evidence,  partly  in  the  absence  of  any  evidence  whatever  on  the 
subject  on  the  part  of  the  plaintiffs.  Then,  if  that  were  so,  her  husband  could  not 
cut  down  her  interest  to  a  life-interest  by  any  dowl  which  he  might  make,  and 
accordingly  the  dowl,-  assuming  it  to  be  genuine,  appears  to  their  Lordships  to 
have  been  inoperative.  Whether  each  or  both  of  the  lists  are  genuine,  it  does  not 
appear  to  their  Lordships  absolutely  necessaiy  to  decide.  They  are  disposed  to 
find  as  a  fac^  that  the  list  which  came  to  the  possession  of  the  defendant  is  that 
whieh  she  now  produci^.  It  is  possible  that  another  list  also  may  have  been  made^ 
and  that  may  have  been,  ats  the  plaintiff  Mohima  states,  entrusted  to  his  possession. 
it  is  ncfi  necessary  to  go  with  great  minuteness  into  an  examination  of  these  two 
doietimehts,  because  it  appears  to  their  Lordships  that,  having  come  to  the  con- 
tusion which  they  have  already  expressed,  the  materiality  of  the  list  produced  by 
the  defendant  would  appear  to  be  that,  with  respect  to  Noa  7  and  8,  those  pro- 
perties were  given  to  ner  for  the  purpose  of  supplementing  her  maintenance. 
Adopting  her  own  view,  that  the  reference  in  this  list  to  those  properties  which 
she  then  held  recognises  her  title  to  an  estate  of  inheritance  in  them,  it  appears  to 
their  Lordships  that  the  proper  construction  of  the  supplemental  grant  for  the 
purpose  of  making  her  maintenance  sufficient  for  her  purpose  is,  that  that  grant 
should  be  for  life  and  for  life  only.  They  think  it  highly  improbable  that  that 
portion  of  the  sapplemental  grant  which  consisted  of  a  part  of  the  dwelling-house 
of  the  fiimily  should  have  been  intended  to  be  granted  to  her  in  perpetuity. 
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Their  Lordships  therefore  have  come  to  the  conclusion  that  as  far  as  lots  from 
Nos.  1  to  6  are  concerned,  the  plaintiffs  have  failed  to  make  out  their  case,  and 
that  the  defendant  is  entitled  to  judgment;  but  that  as  far  as  lots  7  and  8  are 
concerned,  they  have  made  out  their  case,  and  that  the  plaintifl^  are  entitled  to 
judgment. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  reverse  the 
decree  of  the  High  Court,  except  so  far  as  it  reverses  the  decree  of  the  Principal 
Sudder  Ameen ;  and  in  lieu  thereof  to  declare  that  the  plaintiffs  have  failed  to 
establish,  as  against  the  defendant,  any  title  to  the  lots  1  to  6  in  the  plaint 
mentioned,  and  to  decree  that  they  do  recover  possession  of  the  said  lots  7  and  8 
from  the  defendant,  with  the  mesne  profits  received  by  her  since  the  date  of  the 
institution  of  the  suit,  but  that  the  said  suit,  so  far  as  it  seeks  to  recover  the  said 
other  lots,  do  stand  dismissed ;  and  to  direct  that  the  costs  in  the  Lower  Courts 
be  borne  by  the  partieS;  respectively,  according  to  the  value  of  the  property 
decreed  and  disallowed.    Each  party  will  bear  their  own  costs  of  this  appeal 


The  15th  January  1875. 

PreseTvt : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Oudh  Sub-Settlement  Act  {XXVI  of  1S66)— Evidence  (of  Sub'SeMerneTU). 

On  Appeal  from  the  Court  of  the  Finan,cial  Commissioner  of  Oudh, 

Syud  Meer  Wahid  Ali 

versus 
Ranee  Sadha  Bebee. 

Mr.  T.  H.  Cowie  and  Mr.  C,  W.  AratJuxm  for  Appellant. 

In  order  io  entitle  a  person  to  a  sub-settlement  of  lands  under  Act  XXVI  of  1866,  he  must  prove 
that  he,  or  some  persons  under  whom  he  claims,  has  within  the  prescribed  period  held  these  lands  as  an 
under-proprietor  under  the  talookdar  or  the  predecessor  of  that  talookdar.  It  is  not  sufficient  for  him 
to  show  that  he  has  been  a  proprietor  of  those  lands  by  a  title  adverse  to  the  talookdar,  so  that  althoof^ 
he  might  have  lost  his  right  to  engage  for  the  Government  revenue  under  the  peculiar  laws  that  have 
prevaUed  in  the  province  of  Oudh  since  the  re-conquest  of  that  province,  it  was  to  be  presumed  that, 
having  once  had  me  better  title  to  the  lands,  he  had  still  a  right  to  a  sub-settlement. 

Svr  Jam^  Colvile  delivered  judgment  as  follows : — 

Whatever  may  have  been  tiie  questions  originally  in  dispute  between  the 
parties  appellant  and  respondent  on  this  appeal,  they  are  now  reduced  to  this,— 
whether  the  appellant  is  entitled  to  a  sub-settlement  of  Taluka  Beoramow  upon 
the  terms  on  which  that  sub-settlement  was  decreed  to  him  by  Mr.  Nicholson,  the 
Settlement  Extra  Assistant  Commissioner,  on  the  23rd  November  1867.  The  case 
must  be  taken  to  admit  that  the  respondent,  as  the  talookdar  of  this  property,  has 
those  proprietary  rights  which  are  assured  to  talookdars  of  Oudh  holding  talook* 
dari  sunnuds  by  ''  The  Oudh  Estates  Act  1869,''  and  the  only  question  is  whether 
the  respondent,  whom  we  may  treat  as  alleging  himself  to  be  the  zemindar  of 
Taluka  Beoramow,  is  entitled  to  a  sub-settlement  under  the  terms  of  *'  The  Oudh 
Sub-Settlement  Act  1866." 

Now,  in  order  to  entitle  him  to  such  a  sub-settlement,  it  was  necessary  that 
he  should  prove  that  he,  or  some  person  under  whom  he  claims,  had  within  the 
prescribed  period  held  these  lands  as  an  under  proprietor  under  the  talookdar  or 
the  predecessors  of  that  talookdar.    It  was,  indeed,  contended  by  Mr.  AratUoon 
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that  it  was  sufficient  for  him  to  show  that  he  had  been  a  proprietor  of  those  lands 
by  a  title  adverse  to  the  talookdar,  and  that  although  he  might  have  lost  his  right 
to  engage  for  the  Government  revenue  under  the  peculiar  laws  that  have  prevailed 
in  the  province  of  Oudh  since  the  reconquest  of  that  province,  it  was  to  be  pre- 
sumed that,  having  once  had  the  better  title  to  the  lands,  he  had  still  a  right  to  a 
sub-settlement.  Bat  it  does  not  appear  to  their  Lordships  that  this  broad  proposi- 
tion can  be  maintained,  or  that  it  receives  any  support  from  the  decision  of  this 
Board,  which  has  been  referred  to  in  the  case  of  The  Widow  of  Shunker  Sahai  v. 
Rajah  Eishen  Pershad.*  The  material  question,  therefore,  to  be  decided  was 
whether  the  relation  of  superior  and  under  proprietor  had  ever  existed  between 
'the  two  parties. 

The  case  made  by  the  appellant  was  shortly  this : — ^Rajah  Newaz  Khan  was 
the  proprietor  of  Taluka  Beoramow.  He  was  the  common  ancestor  of  Ali  Buksh 
Khan,  the  re8p<mdent's  husband,  through  whom  she  claims,  and  Peer  Gholam 
Khan,  whose  widow,  the  mother-in-law  of  the  appellant,  was  one  Sada  Bibi.  Ali 
Buksh  Khan  having  dispossessed  Peer  Qholam  Khan's  branch  of  the  &mily,  Sada 
Bibi  appealed  to  the  King's  Court,  and  in  1847  obtained  a  decree  declaring  her  to 
.be  proprietor  of  Beoramow.  She  had.  previously  transferred  her  rights  by  deed 
of  gift  to  her  son-in-law,  the  appellant,  and  he,  by  virtue  of  this  decree,  obtained 
possession  of  the  taluka.  Ali  Buksh  Khan,  however,  continued  to  disturb  him  in 
that  possession,  and  in  1851  the  two  parties  came  to  an  agreement,  the  terms 
whereof  were  embodied  in  an  ikramamah  executed  by  Ali  Buksh  Khan,  to  the 
effect  that  the  appellant  should  bold  Beoramow  as  subordinate  proprietor  under 
AH  Buksh  Khan,  who  was  to  hold  the  kubooleut  for  that  as  well  as  for  the  Taluka 
Mahona,  to  which  he  was  entitled  in  his  own  right.  This  state  of  things  subsisted 
until  the  annexation  of  the  province  in  1856. 

The  extra  Assistant  Commissioner,  Mr.  Nicholson,  held  that  this  case,  includ- 
ing the  execution  of  the  ikramamah,  had  been  established  The  Commissioner, 
Mr.  Capper,  held  that  the  ikramamah  was  not  proved,  and  further  that  "the  re^ 
spondent  had  failed  to  prove  that  the  relationship  of  over  and  under  proprietor 
was  ev^er  established  between  the  parties.''  This  was  the  ultimate  decision  upon 
this  cardinal  issue  of  fact.  There  was  then  a  special  appeal  to  the  Financial 
Commissioner,  and  the  grounds  of  appeal  were  four.  They  were  as  follows :  "  That 
the  Court  of  first  instance  had  of  necessity  far  better  opportunity  of  testing  the 
genuineness  of  the  ikramamah  under  which  plaintiff  (appellant)  claims,  and  that 
the  grounds  on  which  the  Commissioner  had  set  aside  the  ikramamah  are  insuffi- 
cient. 2nd,  That  the  village  papers  and  accounts  from  1858  to  1962,  filed  by 
appellant^  together  with  the  Coomedan's  perwanah,  are  additional  proofs  of  the 
^nuineness  of  the  ikramamah.  3rd,  That  the  circumstances  of  the  canoongoe 
having  been  unfavourably  reported  of  on  a  previous  occasion  is  no  proof  that  his 
evidence  in- appellant's  case  is  untrustworthy."  Now  as  to  these  first  three 
grounds,  it  is  obvious  that  they  all  go  to  the  genuineness  of  the  ikramamah,  and 
that  they  simply  raise  a/t^uestion  as  to  the  effect  of  the  finding  of  Mr.  Capper 
upon  the  fact  of  the  execution  or  genuineness  of  that  instrument,  and  the  apprecia- 
■tion  that  he  should  have  given  to  the  evidence  in  support  of  it.  The  4th  OTound 
is,  "  That  appellant  has  on  no  occasion  either  confined  his  claim  to  a  namcar  or 
.waived  his  right  to  a  sub-settlement;  on  the  contrary,  a  reference  to  appellant's 
petition  of  8th  December  1863  will  show  that  appellant  then  asserted  his  present 
rights."  The  order  of  the  Financial  Commissioner  dismissed  the  special  appeal, 
and  it  is  against  that  order  that  the  present  appeal  is  brought. 

The  point  to  which  their  Lordships  have,  in  the  first  instance  at  least,  to  direct 
their  attention,  is  whether, — they  being  merely  in  the  position  of  the  Financial 
Commissioner  who  had  to  deal  with  a  special  appeal, — there  are  any  grounds  upon 
^bich  they  can  interfere  with  the  finding  of  Mr.  Capper,  which  was  in  effect  that 

See  antCf  p.  4. 
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the  relation  which  it  was  necessary  to  establish  in  order  to  entitle,  the  appellant 
to  a  sub-settlement,  never  existed  between  the  two  parties.  Their  Lordships  have 
to  observe  that,  so  far  as  the  title  of  the  appellant  depends  npon  the  proof  of  the 
ikramamah,  there  can  be  no  ground  whatever  for  interfering  upon  special  appeal 
with  the  judgment  of  Mr.  Capper  on  that  pure  question  of  met ;  and  though  it  is 
not  necessary  for  them  to  do  so,  they  may  add  that,  as  far  as  they  can  see,  the 
reasons  given  by  Mr.  Capper  are  sound,  and  that  they,  if  sitting  as  judges  of  the 
fact,  would  probiEibly,>on  the  same  evidence  as  to  the  execution  of  that  instrument, 
have  oome  to  the  same  conclusion.  The  fourth  ground  of  appeal  seems  to  refer 
specially  to  an  observation  which  was  made  by  Mr.  Capper,  to  this  effect :  ^  Before 
Mr.  Forbes,  Assistant  Settlement  Officer,  and  Mr.  Currie,  Settlement  Commissioner, 
it  has  been  admitted  for  Wahid  Ali,  that  he  held  nothing  under  the  Rajah  but  his 
nankar ;  and  in  his  petition  to  the  Financial  Commissioner  of  12th  March  1865 
reasserting  his  proprietary  title,  he  is  silent  as  to  having  held  under  the  present 
talookdar."  Now  as  to  the  admission  that  the  appellant  held  under  the  Rajah 
nothing  but  his  nankar,  it  is  undoubtedly  stated  oy  Mr.  Currie,  in  the  judgment 
delivered  by  him  in  one  of  the  earlier  proceedings  at  page  7,  that  the  appellant 
had  admitted  having  held  nothing  but  nankar  under  the  Kajah,  and  this  seems  to 
,have  been  the  ground  of  Mr.  Capper's  observation.  But,  at  most,  it  is  an  observa- 
tion which  follows  his  finding,  to  the  effect  that  the  appellant  had  failed  to  prove 
the  relationship,  and  does  not  appear  very  materially  to  have  influenced  that 
decision,  though  it  may  have  been  used  to  construct  it.  And  considering  the 
inconsistency  of  the  cases  which  were  put  forward  by  the  appellant  at  various 
times  in  the  course  of  this  long  litigation,  their  Lordships  cannot  feel  certain  that 
no  such  admission  was  ever  nuide  before  Mr.  Currie. 

The  argument  which  Mr.  Arathoon  founded  on  the  finding  of  Mr.  dapper,  that 
Sada  Bibi  <Ud  obtain  a  decree  in  the  King's  Court  in  favor  of  his  title  ana  against 
that  of  Ali  Buksh  Khan,  had  already  li^n  dealt  with.  It  was  more  plausibly 
urged  by  him  that  Mr.  Capper's  judgment  might  be  impeached,  upon  special 
appeal,  upon  the  ground  that  he  had  decided  the  case  on  the  failure  of  the  appelant 
to  establish  the  genuineness  of  the  ikramamah,  and  had  altogether  omitted,  and 
as  it  were  rejected,  from  his  consideration  other  and  independent  evidence  which 
ought  to  have  led  him  to  the  condusion  that  the  alleged  relationship  of  over  and 
under  proprietor  had  existed  between  the  appellant  and  the  respondent.  Their 
Lordships,  however,  are  unable  to  come  to  this  conclusion.  They  think  that  there 
is  nothing  to  show  that  the  evidence  in  question  was  altogether  rejected  by 
Mr.  Capper,  or  that  it  was  of  such  a  character  that  it  ought  necessarily  to  have  led 
him  to  a  contrary  conclusion  to  that  to  which  he  came.  And  assuming  for  the 
sake  of  argument  that  he  may  have  failed  to  give  to  this  or  that  portion  of  the 
evidence  the  full  weight  which  their  Lordships,  sitting  as  a  tribunal  competent  to 
determine  the  facts,  would  have  assigned  to  it,  they  must  observe  that  this  would 
be  no  ground  for  reversing  his  decision  upon  the  &cts  on  special  appeal.  In  the 
course  of  the  argument  some  attempt  was  made  to  reopen  generally  Mr.  Capper's 
decision.  It  appeared,  however,  that  the  appellant  some  time  ago  petitioned  this 
Committee  for  special  leave  to  appeal  against  that  decision,  and  that  the  petition 
was  dismissed.  This  circumstance,  independently  of  the  general  practice  recently 
adopted  by  their  Lordships,  of  not  allowing  such  applications  to  be  made  at  tl» 
hearing  of  an  appeal,  necessarily  precluded  them  from  treating  this  otherwise  than 
as  a  special  appeal.  They  may,  however,  observe,  that  so  &r  as  they  can  form 
an  opinion  from  what  they  have  seen  in  the  record  or  heard  in  argument,  they 
are  not  disposed  to  think  that  the  appellant  would  have  succeeded  in  disturbing 
Mr,  Cappers  finding  on  the  facts,  had  it  been  open  to  him  to  question  its  correct- 
ness by  regular  appeal 

Their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  the  appeal,  and 
to  affirm  the  judgment  of  the  Financial  Commiasioner,  with  costs. 


^as: 
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The  16th  January  1875. 

PreaerU: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith,  and 

Sir  Robert  P.  Cdllier. 

Mortgage — Interest — Punjah  Code^  a.  19  cL  4. 
On  Appeal  froTa  the  Court  of  tiie  Finamcial  ComraissioTier  of  Otidh. 

Bajah  Mahomed  Ameer  Hussun  Khan 

veraus 
Thakoor  Monoo  Singh  and  others. 

Where  their  Lordshipe  thought  that  3^  per  cent,  per  mensem,  or  42  per  cent,  per  annum,  which 
was  the  rate  at.  interest  agreed  upon  in  a  mortgage,  to  be  unjustly  usurious,  they  were  of  opinion  that 
interest  equal  to  half  the  amount  of  principal,  or  little  more  than  4  per  cent,  per  annum,  would  not  be 
BofBcient,  out  that  (looking  to  s.  19  cl.  4  of  the  Punjab  Code)  a  &ir  amount  of  interest  to  be  allowed 
would  be  twelve  years'  interest  at  the  rate  of  12  per  cent,  per  annum. 

Mr,  LeUh,  Q.C.,  and  Mr,  C.  W.  Araihoon  for  Appellant. 
No  one  appeared  for  Respondents. 

Svr  Ba/m/ea  Peacock  delivered  the  following  Judgment : — 

This  is  a  suit  brought  by  Rajah  Mahomed  Ameer  Hussun  Khan,  who  was 
the  son  of  Rajah  Nawab  Ally  Khan,  the  Talookdar  of  Mahmoodabad  in  Seetapore» 
to  recover  possession  of  eertoin  estates  which  he  alleged  had  been  mortgaged  to 
him  by  Monoo  Singh  and  other  persons  who  are  made  defendants  in  this  suit,  and 
are  now  the  respondents.  The  mortgage  was  executed  in  November  1850,  and 
the  mortgagor  stipulated  in  the  mortage  deed  that  the  mortgagee  was  to  be  lei 
into  possession,  to  be  at  full  liberty  to  enjoy  the  lands,  to  be  at  liberty  to  fell  the 
trees  or  assign  such  produce  to  any  person  to  whom  he  might  think  fit  to  give  it, 
and  he  also  promised  to  pay  moona&h  or  interest  at  the  rate  of  3|  per  cent,  per 
mensem. 

The  mortgage  then  proceeded :— '*  At  the  end  of  the  harvest  of  the  year  we 
wiil  in  one  lump  sum  make  good  the  original  amount  together  with  interest,  etc.» 
to  the  mortgagee  from  our  own  pocket,  and  without  availing  ourselves  of  the 
assistance  oi  any  other  party,  and  thus  effect  the  mortgage  at  the  time  of 
redemption."    They  probably  mean  **  and  thus  redeem  the  mo^aga" 

The  first  decree  was  given  by  the  settlement  officer,  Mr.  Qcmlon  Young,  in 
which  he  decreed  to  the  Rajah  Ameer  Hussun  Khan  the  principal  sum  of 
Rs.  7,659.  5.  9.  and  half  as  much,  namely,  Rs.  3,829. 10.  as  interest,  making  a  total 
of  Rs.  11,489.  Then  he  went  on,  "  This  sum  must  be  paid  within  one  year  or 
possession  will  be  given  to  the  Rajah,  and  till  paid  into  Court  it  will  bear  interest 
at  6  per  cent.''  An  application  was  made  for  a  review  of  that  judgment,  and  in 
the  grounds  for  the  review  the  Haintiff  claimed  principal  and  interest,  at  the 
rate  stipulated,  as  well  as  the  profits  which  had  accrued  during  his  dispossession. 
It  appears  that  he  had  been  dispossessed  in  1264,  when  the  Government  made 
the  summary  settlement  with  Monoo  Singh  and  the  other  defendants.  He  claimed 
therefore  instead  of  the  principal  and  half  the  amount  of  principal  as  interest,  to 
have  interest  awarded  to  him  at  the  rate  of  3}  per  cent,  per  mensem  according  to 
the  terms  of  the  deed,  and  to  have  the  profits  of  the  lands  which  had  accrued 
during  his  disposs^Mion.  Upon  that  the  same  Settlement  Officer,  Mr.  Gordon 
Young,  altered  his  original  decree,  and  decreed  as  follows : — *'  The  Court  decrees 
possession  of  the  estate  of  Burchutta  to  Rajah  Ameer  Hussun  Khan,  possession  to 
be  had  from  the  15th  of  the  ensuing  Jeth^  unless  the  sum  of  Rs.  7,659.  5.  9. 
principal  +  14^360. 10.  interest,  total  22,019.  15.  9.,  be  paid  by  defendant  through 
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the  Court,  such  money  to  be  raised  otherwise  than  by  sale  or  mortgage  of  the 
hypothecated  property." 

From  that  decision  an  appeal  was  preferred  to  the  Commissioner.  He 
reversed  the  judgment  altogether,  and  holding  that  the  mortgage  had  been 
executed  merely  by  the  son,  and  that  it  was  not  binding  on  the  defendants^  he 
dismissed  the  plaintifTs  suit,  with  costs.  From  that  there  was  an  appeal 
preferred  to  the  Financial  Commissioner,  and  he  upheld  the  first  (not  the  second) 
decision  of  Mr.  Gordon  Young  in  which  he  awarded  B&  7,659.  5.  9.  with  interest, 
calculated  at  half  the  amount  of  the  principal,  Bs.  3,829,  making  a  total  of 
Bs.  11,489.  An  application  was  made  to  the  Financial  Commissioner  for  a  review 
of  that  judgment,  and  he^  after  hearing  the  case,  thought  that  the  original  amount 
of  interest  at  3^  per  cent,  was  usurious,  and  having  heard  the  case  argued,  he 
said,  that  under  the  circumstances  he  held  that  the  decree  as  it  stood,  that  is  the 
original  decree  noiade  by  the  Financial  Commissioner  himself,  was  equitable,  and 
he  refused  to  alter  his  order^  The  ultimate  judgment  then  stood  that  the  plaintiff 
was  entitled  to  recover  possession  unless  the  defendant  should  within  a  certain 
time  pay  the  amount  of  principal  and  half  the  amount  of  principal  by  way  of 
interest. 

From  thai  judgment  there  is  an  appeal  to  Her  Majesty  in  Council,  and  the 
only  question  which  is  raised  here,  is  whether  the  amount  of  interest  which  was 
awarded  was  a  fair  and  equitable  amount,  or  one  which  could  legally  stand? 
The  plaintiff  before  us  does  not  claim  the  profits  as  well  as  the  interest,  but 
he  says  that  half  the  amount  of  principal  was  an  inequitable  and  insofiicient 
amount  to  be  awarded  to  him  under  the  mortgage  bond.    It  is  admitted  that 
the  Punjab  Code  has  been  extended  to  Oudh,  and   in  s.   19  of  the  Punjab 
Code  (paragraphs  4  and  5  at  page  34   of  the  CodeX  it  is  enacted,  that  ''the 
Courts  are  not  bound  by  any -restrictions  with  regard  to  usury.     Debtors  and 
creditors  are  allowed  to  arrange  as  to  the  terms  and  conditions  of  interest  in 
whatever  manner  they  may  deem  most  conducive  to  their  mutual  benefit.     The 
Courts  will  decree  whatever  rate  may  have  been  agreed  upon  band  fide  between 
the  parties.     If  no  special  rate  shall  have  been  agreed  upon,  then  the  Court  will 
fix  what  may  appear  an  equitable  amount  with  reference  to  the  custom  of  the 
locality,  the  usage  of  trade,  or  the  merits  of  the  transaction.  It  will  be  remembered 
that  the  rates  of  interest  vary  for  different  classes  of  cases  and  in  different  places. 
If  in  any  case  the. amount  of  interest  shall  be  deemed  unjustly  usurious,  the  Court 
will  decree  only  as  much  as  may  appear  just  under  the  circumstances."    Now  tHe 
Financial  Commissioner  determined  that  the  amount  of  3|  per  cent,  per  mensem, 
or  42   per  eent.  per  annum,  was  unjustly  usurious,  and  to  that  extent  their 
Lordships  agree  with  ham.     The  question  then  comes  to  this,  whether  the  amount 
which  the  Financial  Commissioner  has  fixed,  namely,  half  the  amount  of  principal 
by  way  of  interest,  is  such  as  appears  to  their  Lordi^ips  to  be  equitable  under  the 
circumstances?     It  appears  to  their  Lordships  that  interest  equal  to  half  the 
amount  of  principal  would  not  be  much  more  than  about  4  per  cent,  per  annum, 
and  that  in  their  Lordships'  opinion  would  be  too  low  a  rate  of  interest  to  be 
allowed  upon  a  mortgage  in  which  3^  per  cent,  per  mensem  had  been  agreed 
upon.     Their  Lordships  think  that  Z\  per  cent,  per  mensem  is  unjustly  usurious. 
On  the  other  hand  they  are  of  opinion  that  the  amount  of  one  half  the  principal 
is  not  sufiicicnt  amount.     They  think  that  a  fair  amount  of  interest  would  be  at 
the  rate  of  12  per  cent  per  annum  for  the  time  during  which  the  plaintiff  was 
out  of  possession  of  the  estate,  and  that  he  ought  not  to  have  any  interest  at  all 
during  the  period  in  which  he  was  in  possession.     Assessing  the  amount  for  the 
whole  period  during  which  the  plaintiff  was  out  of  possession,  from  1264,  Fusli, 
down  to  the  present  time,  would  be  giving  him  about  seventeen  years'  interest. 
Mow,  according  to  the  Punjab  Code  it  is  declared  that  the  period  .during  which 
interest  is  demanded  must  not  exceed  twelve  years.     Their  Lordships^  therefore^ 
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ire  of  opinion  that,  looking  to  the  Punjab  Code,  a  fair  amount  of  interest  to  be 
allowed  to  the  plaintiff  would  be  twelve  years'  interest  at  the  mte  of  12  per  cent, 
per  annum.  That  amount  of  interest  calculated  in  round  numbers  would  be 
about  Bs.  11,000,  and  their  Lordships  are  of  opinion  that  the  plaintiff  ought  to 
recover  the  principal  sum,  namely,  Rs.  7,659.  5.  9.,  together  with  Bs.  11,000  as 
interest,  making  a  total  of  Rs.  18,659.  5.  9. 

Their  Ix)rdships,  upon  the  whole,  will  humbly  recommend  Her  Majesty  that 
the  decree  of  the  Financial  Commissioner  be  varied  by  awarding  to  the  plaintiff 
as  interedt  R&  11,000  instead  of  one  half  of  the  principal,  making  the  total  sun^ 
for  principal  and  interest  Rs.  18,659.  5.  9. ;  and  by  directing  that  the  defendant 
have  one  year  from  the  date  of  Her  Majesty's  Order  in  Council  for  the  purpose  of 
paying  that  amount.  If  the  above  amount  be  not  paid  within  that  time  the 
plaintiff  to  be  put  into  possession  of  the  estate.  Their  Lordships  are.  of  opinioi^ 
that  the  appellants  are  entitled  to  their  costs  of  this  appeal. 


The  30th  January  1875, 

PrescTU  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  .Montague  Smith, 
Sir  Robert  P^  Colder,  and  Sir  Lawrence  PeeL 

Copies — Secondary  Evidence — Maihomedan  Lam — Deed  of  Qift — Qift  by  QuaV" 
dian — MuehA — Qift  of  Undivided  lyings — Issues — Special  Appeal^ 

On  Appeal  frorrk  the  Sigh  Court  al  Calcutta* 

Mussumat  Ameeroonnissa  Elhatopn  and  others. 

versus 
Mussumat  Abedoonnissa  Ehatoon  and  othera. 


The  general  principle  of  the  Mahomedan  law  that  a  gift  is  inyalid  where  there  is  want  of  acoept- 
ance  and  seisin  bj  the  donee,  is  sabject  to  the  exception  that  where  there  is,  on  the  part  of  a  father 
or  other  guardian,  a  honA  fide  intentiofi  to  make  a  gift,  the  law  will  be  satisfied  without  change  o^ 
possession,  and  will  presume  the  subsequent  holding  of  the  property  to,  be  on  behalf  of  the  ndnor. 

The  rule  of  Mahomedan  law  that  the  gift  of  Mtishdy  or  an  undivided  part  in  property  capable 
of  partition,  is  invalid,  does  not  apply  to  definite  shares  in  zemindaries,  whioh  are  in  their  nature 
separate  estates  with  separate  and  defined  rents. 

Where  an  issue  was  nojt  raised  in  ^e  Court  of  first  insta^nce^  nor  taken,  in  tl^e  ground  of  appeal, 
it  is  too  late  to  set  it  up  for  tke  first  time  in  special  appeal,  especially  if  the  evidence  has  not  been 
directed  to  it. 

Mr.  Leiih^  Q.C.,  and  M?;.  JT.  D,  Bell  for  Appellants, 
Mr.  Cowie,  Q.G.,  and  Mr.  Dqyne  for  Respondents. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

This  suit  was  brought  in  the  Civil  Court  of  Dacca  by  Moulvie  Wahid  Ally 
against  .his  father,  Moulvie  Abdool  Ally,  in  his  own  right,  and  as  the  heir  of  his 
deceased  wife  Eftekhurunnissa,  and  as  the  husband  of  another  wife,  Ameeroon- 
nissa, to  set  aside  three  ikramamahs,  or  agreements,  on  the  allegation  that  they 
were  forged*    These  ikrars,  if  genuine,  modified  the  operation  of  three  hibbana- 

*  From  the  judgment  of  Morgan  and.  Pundit,  •77'.,  decided  on  the  14th  March  1864; — Special 
No.  W.  R.  121. 


(88) 

Tuahs,  or  deeds  of  gift,  two  purporting  to  be  executed  by  his  £a4iher,  and  ooe  by 
his  mother  Nooruimissa,  contaming,  ostensibly,  absolute  gifts  to  Wahid  Ally  of 
various  properties  of  considerable  value.  The  plaint  also  prayed  that  Wahid 
Ally  might  be  put  into  possession  of  these  properties,  and  that  the  decree  of  the 
Magistrate  in  a  suit  under  Act  lY  of  1840,  maintaining  his  father  in  possession, 
might  be  set  aside.  Mr.  Barry  and  others  claiming  under  pottaha  from  thei 
father,  were  also  made  defendants.  Their  title  must  stand  or  fall  with  Abdool 
Ally's ;  and  they  did  not  appear  on  the  hearing  of  this  appeal 

The  questions  in  the  suit  relate  to  the  genuineness  uud  validity  of  the 
three  hibbanamahs  and  the  three  ikrars.  Eadi  of  them  was  on  some  ground 
impeached. 

The  Judge  of  Dacca  diBmissed  the  suit  (except  as  to  an  8-anna  share  of  some 
property  of  the  plaintiff's  mother  Noorunnissa,  which  it  was  admitted  he  vas 
entitled  to),  holding  that  the  first  alleged  hibbanamah  of  the  father  waa  not. 
proved,  and  that  the  second  and  third  from  the  father  and  mother,  respectively, 
were  invalid  by  Mahomedan  law,  there  being,  as  he  found,  no  delivery  and 
acceptance  of  the  gifts,  or  change  of  possession.  He  also  held  that  the  Ikrars 
were  genuine  and  valid. 

l%e  High  Court  reversed  this  decree,  and  the  grounds  and  nature  of  their 
own  decree,  which  is  the  subject  of  the  present  appeal,  are  thus  stated  at  the 
eonclusion  of  their  judgment: — ^"Our  decree  will  proceed  on  the  basis  of  the 
validity  of  the  three  deeds  of  gift,  and  the  invalidity  of  the  later  documents 
(the  ikrars).  We  shall  declare  that  Moulvie  Wahid  Ally  was  in  his  lifetime, 
and  that  those  who  are  now  by  law  his  heirs  and  representatives,  are  entitled 
to  a  decree  for  sejbting  aside  the  documents  relied  upon  by  the  respondents, 
and  for  the  recbvery  of  the  property  sued  for." 

Wahid  Ally  died  before  the  decree  appealed  from,  and  the  father  subse- 
quently.    The  parties  to  this  appeal  are  their  respective  representatives. 

It  appears  that  at  the  date  of  the  alleged  hibbanamahs,  Abdool  Ally  had 
two  wives,  Noorunnissa,  the  mother  of  Wahid  AUy,  and  Eftekhurunnissa^ 
Wahid  was  his  only  son,  and  he  had  one,  or  at  most,  two  daughters.  Abdool 
afterwards  married  a  third  wife,  Ameeroonnissa^  and  the  thijrd  ikrar  purports 
to  be  made  on  the  occasion  of  this  marriage. 

The  first  hibbanamah,  in  order  of  time,  is  dated  the  1-lth  Magh  1254,  and 
purports  to  convey,  by  way  of  gift  from  the  father,  some  lakheraj  lands  charged 
with  religious  trusts  belonging  to  the  Kuddum  Bussool  Durgah  at  Noabai^ee, 
i^d  to  appoint  his  son  MutwaJlee  of  the  Dumili  in  his  place.  The  document 
also  contains  an  appointment  by  the  father  of  Moonshee  Kolumoodeen  Mahomed 
to  be  the  guardian  of  his  son  for  the  business  of  the  Durgah  during  his  minority. 

The  original  of  this  deed  was  not  produced ;  and  their  Lordships^  during  the 
argument,  declared  their  opinion  that  its  non-production  was  not  sufficiently 
accounted  for  to  allow  of  secondary  evidence  being  given  of  its  contents,  it 
appeared  upon  the  plaintiff's  evidence  that  the  origmel  deed  had  been  delivered 
to  the  guardian  Moonshee  Kolumoodeen,  but  this  person  was  not  called  as  a 
witness,  nor  was  his  absence  explained.  It  is  to  be  observed  that,  although  the 
document  tendered  as  evidence, — inz.,  what  purported  to  be,  a  copy  of  the  deed 
from  the  Registry, — showed  that  the  instrument,  if  really  executed,  was  signed 
by  numerous  subscribing  witnesses,  none  of  tiiem  were  called  to  prove  its 
existence  and  execution.  Supposing,  therefore,  that  secondary  evidence  had 
been  admissible,  neither  of  the  two  conditions  required  to  make  the  copy 
statutory  evidence  of  the  deed  by  virtue  of  Beg.  XX  1812  (s.  2  cL  5),  was 
complied  lyith.  It  waa  not  shown  that  the  t)riginal  was  "lost,  destroyed,  or 
not  forthcoming," — that  is  to  say,  its  non-production  was  not  satisfiictmly 
accounted  for,  nor  was  there  any  proof  by  any  of  ''the  subscribing  witnesses ** 
that  the  original  had  been  duly  executed. 
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Ko  doubt,  although  the  statutory  proof  failed,  other  secondary  evidenoe- 
might  have  been  given  of  the  contents  if  the  non-production  had  been  duly 
accounted  for.  It  was  suggested  that  the  deed  may  have  remained  with  the 
&ther,  but  this  su^estion  is  opposed  to  the  evidence;  and  further,  the  custody 
o{  the  father  would  not  be,  according  to  the  supposed  terms  of  the  deed,  the 
proper  custody.  In  their  Lordships'  opinion,  therefore,  no  sufficient  foundation 
was  laid  for  the  admission  of  secondary  evidence. 

Objections  made  with  the  view  of  excluding  evidence  are  not  received  with 
much  £avoT  at  this  Board,  but  it  is  sometimes  necessary  for  the  right  decision  of 
the  merits  of  the  controversy  between  the  parties  to  give  effect  to  them.  In 
the  present  case  the  surrounding  eirQumstances  raided  no  presumption  of  tha 
existence  of  the  deed,  and  the  question  of  the  custody  bore  matmally  on  tha 
issue  to  be  determined 

The  execution  of  the  two  other  hibbanamahs  by  Abdool  Ally  and  Noor-* 
unnissa  lespectively  is  not  denied.  The  first  of  them  is  dated  19th  Assin  1256, 
and  purports  to  be  a  gift  frona^  Abdool  Ally  to  his  son  of  certain  jummt^  lands, 
visf.,  hi3  10-anaa  share  of  the  zemindary  of  NorooUapore,  and  shares  of  other 
zemind^riea  This  deed,  which  recites  that  Abdool  Ally  had  only  one  son 
Wahid,  and  a  daughteir  Sreixiootee  Fukhurunnissa,  who  was  well-  provided  for 
by  her  husband ;  that  he  had  abready  bestowed  some  of  his  property  on  his  wife, 
Nooranni86%  and  that  he  wished  to  prevent  quarrels  at  his  death  and  to  enable 
hi^  son  to  live  well,  contains  an  absolute  and  present  gift  from  the  father  to  the 
son  of  the  above-mentioned  properties. 

The  deed  from  the  mother,  Noorunnissa,  is  dated  24th  Joistee  1258,  and 
purports  to  be  a  present  and  absolute  gift  to  her  son  of  certain  shares  of  the 
zemindary  of  Pergunnah  Boro  Bigoo,  and  of  other  zemindaries.  Some  of  these 
properties  originally  belonged  to  Noorunnissa  in  her  own  right,  and  others  had 
peea  transferred  to  her  by  her  husband.  The  deed  states  tibat  the  son  b^g  a 
minor,  the  father,  as  his  guardian,  bad  acknowledged  the  gift. 

Th^sQ  two  hibbanamahs  were  duly  registered,  but  no  mutation  of  names 
was  nuide. 

It  hi^  been  found  by  the  High  Court  that  Wahid  became  (^  full  age,  viz.^ 
eighteen,  in  1261 ;  consequently,  at  the  date  ot  the  hibbanamah  &om  the  &ther 
be  was  a  child  only  ten  or  eleven  years  old 

The  Courts  below  substantially  agree  in  their  conclusions  of  fact  upon  the 
evidexioe  with  regard  to  the  possession  and  management  of  the  properties.  They 
both  find  that  although  all  proeee^gs  relating  to  the  estate  ware  subsequently 
to  the  hibbahs  in  the  son's  name,  the  father  remained  in  actual  possession  and 
]:eoeipt  oS  the  profits  of  the  properties  and  in  the  unoontroMed  management  of 
them. 

The  Prindpal  Sudder  Ameen  wbb  of  opinion,  on  these  facts,  that  the 
transfevs  to  the  son  weve  "  purely  nominal,''  and  that  the  father  did  not  intend 
that  a^y  property  dbiould  pass  by  them,  or  at  least  whilst  he  lived;  and  he 
fturtb«r  held  tiiat  the  gifts  were  invalid  by  M^omedan  law  for  want  of  accept*- 
anoe  and  seisin  by  the  donee. 

The  Hi^  Court,  however,  came  to  the  conclusion  that  the  transfers  were 
not  ookMBable,  but  intended,  to  operwte  as  real  gifts.  They  also  held  that  "  whea 
the  guaodiaQ  of  a  minor  is  himself  the  donor,  and  in  possession  of  the  property, 
no  fonma}  delivery  aad  seisin  is  required,"  citing  in  support  of  this  excepti<m  to 
the*  genenal  law  '' Macnaughten'a  Principles  of  Mahomedan  Law,"  Chapter  V, 
88.  9  am}  10. 

It  was  not  denied  by  the  learned  Counsel  for  the  appellants  that  the  Highi 
Court  had  on  this  last  point  taken  a  correct  view  of  the  law,  nor  do  their  Lord* 
ships  doubt  that  where  there  is,  on  the  part  of  a  father  or  other  guardian,  a  real 
W  boTid  fid^  intention  to  make  a  gift,  the  law  will  be  satisfied  without  change 
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of  possession,  and  will  presume  the  sabsequent  holding  of  the  property  to  be  on 
behalf  of  the  minor. 

It  was,  however,  strongly  insisted  by  the  appellants'  Counsel  that  the 
Principal  Sudder  Ameen  was  correct  in  considering  that  the  transfers  were 
colorable,  and  only  with  the  view  of  making  the  son  the  ostensible  owner ;  or, 
if  not  purely  bemamee,  that  they  were  not  intended  to  operate  exclusively  for 
the  son's  benefit,  but  were  made  subject  to  a  future  family  settlement.  It  is 
enough  for  their  Lordships  in  this  place  to  say  there  are  circumstances  in  the 
case  which  favor  this  contention,  at  least  as  regards  the  transfer  from  the  father; 
but  they  do  not  think  it  necessary  to  go  at  lai^e  into  this  question,  for,  having 
eome  to  the  conclusion,  for  reasons  to  be  hereafter  stated,  that  the  three  ikrars 
alleged  to  be  executed  by  the  son  are  genuine  documents,  they  think  the  rights 
of  the  parties  must  be  determined  on  the  basis  of  the  combined  operation  of  the 
hibbas  and  ikrars.  It  is  clear  also  tiiat  the  fisither,  who  set  up  in  his  defence  to 
this  suit  these  ikrars  as  valid  instruments,  cannot  now  be  allowed  to  aver  that 
the  hibbas  to  which  they  relate  were  intended  to  have  no  operation  and  effect 

A  legal  objection  to  the  validity  of  these  gifts  was  made  in  the  High  Court 
on  the  ground  that  the  gift  of  Mush&,  or  an  undivided  ^art  in  property  capable 
of  partition,  was,  by  Manomedan  law,  invalid.  This  point  appears  to  have  been 
taken  for  the  first  time  in  the  High  Court,  and  was  argued  at  this  bar*  That  a 
rule  of  this  Iqnd  does  exist  in  Mahomedan  law  with  regard  to  some  subjects  of 
gift  is  plain.  The  Hedaya  gives  the  two  reasons  on  which  it  is  founded :  First, 
that  complete  seisin  being  a  necessary  condition  in  cases  of  gift,  and  this  being 
impracticable  with  respect  to  an  indemdte  part  of  a  divisible  thing,  the  condition, 
cannot  be  performed ;  and,  secondly,  because  it  would  throw  a  burden  on  the 
donor,  he  had  not  engaged  for,  viz.,  to  make  a  division.  (See  Book  XXX  c.  1 
3  vol.  293).  Instances  are  given  by  text-writers  of  undivided  things  which 
cannot  be  given,  such  as  fruit  unplucked  from  the  tree  and  crops  unsevered  from 
the  land.  It  is  obvious  that  with  regard  to  things  of  this  nature  separate  posses- 
sion cannot  be  given  in  their  undivided  state^  and  confusion  might  thus  be 
created  between  donor  and  donee  which  the  law  will  not  allow. 

In  the  present  case  the  subjects  of  the  gift  are  definite  shares  in  certain 
zemindaries,  the  nature  of  the  right  in  them  b^ing  defined  and  regulated  by  the 
public  Acts  of  the  British  Government.  The  High  Court  after  siting  that  the 
shares  *^were  for  revenue  purposes  distinct  estates,  each  having  a  separate 
number  in  the  Collector's  books,  and  each  being  liable  to  the  (government 
only  for  its  own  separately  assessed  revenue,"  and  further,  that  the  proprietor 
collected  a  definite  share  of  the  rents  from  the  ryots,  and  had  a  right  to  this 
definite  share  and  no  more,  held  that  the  rule  of  the  Mahomedan  law  did  not 
apply  to  property  of  this  description. 

In  their  Lordships'  opinion  this  view  of  the  High  Court  is  correct.  The 
principle  of  the  rule  and  the  reasons  on  which  it  is  founded  do  not  in  their 
judgment  apply  to  property  of  the  peculiar  description  of  these  definite  shares 
in  zemindaiies,  which  are  in  their  nature  separate  estates  with  separate  and 
defined  rents.  It  was  insisted  by  Mr.  Leith  that  the  land  itself  being  undivided 
and  the  owners  of  the  share  entitled  to  require  partition  of  it,  the  property 
remained  MushsL.  But  although  this  right  may  exist,  the  shares  in  zemindaries 
appear  to  their  Lordships  to  be,  from  the  special  legislation  relating  to  them, 
in  themselves  and  before  any  partition  of  the  land,  definite  estates,  capable  of 
distinct  enjoyment  by  perception  of  the  separate  and  defined  rents  belonging 
to  them,  and  therefore  not  falling  within  the  principle  and  reason  of  the  law 
relating  to  Mushd,. 

Mr.  Co^ie,  in  his  argument,  contended  that  the  rule  only  applied  to  cases 
where  the  donor  himself  retained  some  share  of  the  property,  and  not  to  those 
w)iere  the  owner  gave  all  his  own  intei:est  id  undivided  shares  to  the  donee. 
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TLe  authorities  on  Mahomedan  law  do  not  seem  to  be  agreed  on  this  point ;  and 
after  the  opinion  they  have  just  expressed,  their  Lordships  need  not  enter  upon 
the  consideration  of  it  Indeed,  hut  for  the  great  practical  importance  of  the 
question  they  would  have  thought  it  unnecessary  to  express  their  opinion  on 
the  subject-matter  of  the  gift,  since  if  the  hibbas  are  to  be  construed,  as  they 
think  they  shoidd  be,  by  the  light  reflected  upon  them  by  the  ikrars,  absolute 
and  pure  gifts  oi  the  property  were  not  intended ;  and  therefore  the  principles 
of  law  governing  such  ^ifts  are  not  applicable  to  the  transaction. 

Their  Lordships  will  now  proceed  to  consider  the  ikrars.  The  first  two  are 
dated  on  the  20th  Falgoon  1259.  One  is  addressed  by  Wahid  to  his  fieither, 
Abdool ;  the  other  to  his  mother,  Noorunnissa. 

That  from  Wahid  Ally  to  his  father  recites  the  hibba  of  the  19th  Assin  1256, 
and  that  his  father,  mother,  and  ^*  half-mother "  bein^  alive,  full  brothers  and 
GBsters,  and  half  brothers  and  sisters  might  be  born  to  him.  After  further  reciting 
that  Abdool,  by  reason  of  his  gift  to  Wahid,  was  unable  to  make  suitable  arrange- 
ments for  their  maintenance,  it  became  incumbent  on  him  to  do  so  out  of  the 
property  received  by  him  in  gift.  It  then  conjoins  an  agreement  by  Wahid  to 
maintain  bis  sister  Koreemunnissa  and  any  other  sistera  or  half-brothers  to  be 
afterwards  bom,  in  joint  mess  during  their  minority,  and  on  their  becoming  of 
age,  to  allow  them  certain  fixed  stipends  for  maintenance.  He  also  agreed,  in  case 
any  full  brothers  should  afterwards  be  bom,  that  he  and  they,  subject  to  such 
allowances,  should  enjoy  the  properties  in  equal  shares.  These  words  follow  this 
disposition:  ''And  thus  I  do  make  my  brothers  and  sisters  co-sharers  in  the 
property  received  by  me  in  gift,  and  the  profits  thereof."  The  ikrar  concludes 
y  declaring  that  during  the  father's  life-time,  the  whole  of  the  property  named  in 
it  will  remain  in  the  fauxer's  chaise,  and  under  his  management  and  control 

The  ikrar  to  the  mother  contains  analogous  dispositions  by  Wahid  in  respect 
io  the  property  contained  in  her  hibba  of  the  24th  Joistee  1258,  except  that  the 
provisions  for  maintenance  and  shares  are  confined  to  his  uterine  sister  Koreemun*- 
nissa,  and  any  uterine  brothers  and  sisters  to  be  afterwards  bom.  It  also  contains 
a  provision  for  the  payment  of  Bs.  250  per  mensem  to  his  mother  for  her  life. 
Tins  ikrar  concludes,  like  that  to  the  father,  by  declaring  that,  as  long  as  his 
&tiier  lived,  he  will  have  the  entira  management  of  the  property  named  in  it,  of 
the  collection  of  the  rents,  etc.,  and  of  all  business  connected  therewith.  "  I  shall 
not  interfere  with  it." 

The  High  Court  do  not  apparently  dissent  from  the  finding  of  the  Principal 
Sudder  Ameen  that  these  ikrars  were  executed  by  Wahid.  They  say:  ''We 
should  very  reluctantly  interfere  with  the  finding  of  the  Lower  Court  that  these 
ikrars  are  genuine.  They  were  registered  when  made.  It  is  not  probable  they 
remained  unknown  to  the  plaintiff  until  the  year  1864,  as  we  understand  him  in 
effect  to  allege  in  his  plaint."  But  they  declined  to  give  effect  to  them  on  the 
grounds,  apparentlj'',  that  the  son  was  a  muior,  and  that  they  were  obtained  by 
undue  influence* 

It  is  to  be  observed  that  neither  the  plaint  nor  the  issues  distinctly  raise 
these  points.  The  plaint  alleges  that  the  ikrars  were  forged,  and  the  only  issue 
directed  to  these  instruments  is  in  the  following  terms : — *^  Are  the  three  ikrars 
toid  to  have  been  given  by  the  plaintiff  ta  the  defendant  genuine  and  valid 
deeds  ? "  Qranting  that  the  abjection  that  the  ikrars  were  obtained  by  undue 
influence,  mighty  if  the  previous  proceedings  had  raised  it,  be  held  to  be  compre- 
hended in  the  word  '*  valid  "  in  the  issue  (although  their  Lordships  think  such  an 
issue  ought  always  to  be  raised  in  a  more  pointed  form),  the  question  does  not  seem 
to  have  been  in  &,ct  raised  before  the  Fiincipal  Sudder  Ameen,  nor  was  it  taken 
in  the  grounds,  of  appeal  against  his  judgment.  In  their  Lordships'  opinion, 
therefore,  it  was  too  late  to  set  up  this  defence  for  the  first  time  before  the  High 
Court,  especially  as  the  evidence  does  not  seem,  to  have  been,  directed  to  it,  which, 
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wottld  certainly  haye  been  the  case  if  the  parties  had  originally  intended  to  make 
it  an  issue  in  the  cause. 

The  disability  of  Wahid  Ally  arising  from  his  being  a  minor  when  the  first 
two  ikiars  were  given  depends  on  the  question  whether  his  mioortty  is  in  this 
case  to  be  determined  by  the  Regulations  of  1793.  '  As  regards  the  fact,  it  waa 
admitted  by  the  respondents'  Counsel  that  Wahid,  when  he  mi^e  these  ikrars^ 
was  fiflbeen,  the  age  at  which,  by  the  general  Mahomedan  law,  he  would  have  been 
competent  to  act  for  himself;  but  uiey  denied  that  he  was  then  eighteen,  and 
their  Lordships  are  satisfied  that  the  High  Court  wwe  right  in  their  condusion  of 
fact  from  the  evidence  that  he  did  not  reach  eighteen,  the  age  fixed  for  the 
minority  of  Mahomedan  proprietors  of  estates  paying  revenue  to  Qovernment  by 
Reg.  XXVI  of  1793  s.  2,  until  1261,  which  was  subsequent  to  the  date  cf  the  two 
ikrars. 

If  it  had  been  necessary  for  their  Lordships  to  determine  whether  the  period 
of  minority  was  governed  by  this  Regulation,  they  would  be  strongly  disposed  to 
hold  that  it  was.  In  dealing  with  these  ikrars,  Wahid  must  be  assumed  to  be  the 
proprietor  of  the  revenue-paying  estates  referred  to  in  them ;  and  inasmuch  aa 
they  contain  dispositions  of  such  estates,  the  period  of  his  minority,  at  least  for 
this  purpose,  would  seem  to  be  within  the  policy  and  terms  of  the  RieffulatioA  and 
governed  by  it.  But  this  point  becomes  immaterial,  since  their  Lordships  are  of 
opinion  upon  the  evidence  that  the  Principal  Sudder  Ameen  was  right  in  finding 
that  the  third  ikrar,  which  refers  to  the  two  earlier  ones,  and  in  substance  con- 
firms them,  is  a  genuine  instrument. 

It  is  not  denied  that  this  ikrar,  if  genuine,  was  executed  after  Wahid  was  of 
the  full  age  of  eighteen,  and  the  most  disputed,  and  obviously  the  moat  im- 
portant, question  of  £Bi.ct  in  the  cause  is,  whether  it  is  genuine,  or  was,  as  Wahid 
alleges,  forged  by  his  &ther. 

This  ikrar  bears  date  the  16th  Aughran  1263,  and  was  made,  as  before 
observed,  upon  the  occasion  of  AbdooFs  marriage  with  a  third  wife,  Ameeroonnissa. 
After  reciting  the  two  hibbasfrtMn  the  father  and  mother,  it  thus  refers  to  the  two 
former  ikrars: — *'  That  I,  being  your  only  son,  and  on  account  of  your  having  na 
other  son,  possessed  of  all  your  aflections,  you  had,  so  as  to  prevent  that  any 
disputes  could  arise  with  any  one  in  future,  bestowed  upon  me,  by  your  &vor, 
and  through  the  exeeution  of  a  deed  of  gift,  dated  the  19th  Assin  1256,  your 
ancestral  zemindaries  specified  in  the  schedule,  and  situated  within  the  Col- 
lectorate  of  Zillah  Dacca,  via.,  a  10  a&  13  gs.  1  c.  1  k.  share  of  Peigunnah 
KorooUapore,  and  your  7*anna  share  of  Pergunnah  Idrakpore,  situated  within 
Zillah  Backergunge.  Besides  this^  having  settled  upon  my  late  mother, 
Noorunnissa  Khatoon  Saheba,  as  her  marriage  dower,  your  zemindary  of 
Tuppah  Awalee  Jahanabad,  situated  within  the  CoUectocate  of  the  aforesaid 
ZiltiJi  Dacca,  and  your  talooks,  eta,  my  mother  aforesaid,  as  the  owner  thereoi^ 
bestowed  them  upon  me  through  a  deed  of  gift  dated  the  25th  Joistee  1258, 
and  I,  being  the  owner  and  in  possession  of  that  property,  worth,  in  accordanoe 
with  the  deed  of  gift,  Rs.  80,000»  I  did  formerly  give  and  execute,  as  addressed  to 
you  and  to  my  mother,  the  aforesaid  Khatoon  Saheba,  separate  ikiars  (agreements) 
to  the  effect  that  all  the  properties  named  in  the  schedule  of  the  aforesaid  deeds  ef 
gift  and  other  properties  should,  during  your  lifetime,  remain  under  your  control 
and  in  your  possession.  That  I  did  not  possess  the  right  of  sale  and  gift  over 
that  property,  and  that,  should  uterine  brothers  to  me  be  bom,  the  property 
received  m  gift  from  my  mother  should  be  enjoyed  by  all  of  us  in  equal  shares^ 
and  promising,  should  I  have  sisters,  or  half-brothers  and  sisters,  to  make  monthly 
allowances  to  them."  It  then  recites  that  the  father  had  contracted  a  marriage 
with  Ameeroonnissa,  who  is  stated  to  be  a  lady  of  good  family ;  that  provision 
had  been  made  for  the  children  of  the  former  marriages  by  the  earlier  ikrars ;  and 
that  it  was  proper  to  make  some  for  her  and  any  children  to  be  IxNcn  of  the 
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intended  marriaga  It  then  states  an  agreement  by  Waliid  to  make  allowanoe  to 
the  daughters  of  the  marriage,  his  half-sisters,  and  that,  should  any  sons  be  born, 
they,  his  half-brothers,  should  enjoy  the  property  with  him  in  equal  shares, 
adding,  "  and  thus  I  constitute  my  brothers  and  sisters  sharers  in  the  property  and 
in  the  profits  thereof  Wahid  then  grants  an  allowance  to  Ameeroonnissa  of 
Bs.  150  per  month  for  her  table,  and  B&  500  a  year  for  her  clothes.  The  ikrar 
contains  a  statement  that  the  father  was  in  possession  of  the  property  by  virtue 
of  the  former  ikrars,  and  concludes  by  declaring  that  it  will  remain  in  his  control 
and  management  during  his  lifetime,  and  that  neither  Wahid  nor  his  heirs  should 
interfere  or  lay  any  claim  thereto. 

This  ikrar  was  registered  soon  after  its  date.  It  is  sealed  with  Wahid's  seal, 
but  not  signed.  Five  witnesses,  two  of  whom  were  cited  by  both  sides,  deposed 
that  the  seal  was  affixed  to  the  ikrar  by  Wahid  himself  in  their  presence,  and 
there  is  no  opposing  evidence.  Wahid  was  not  called  to  negative  the  personal 
execution  of  the  ilmi^r  attributed  to  him  by  the  witnesses ;  and  their  Lordships 
caanot  but  think,  whilst  making  due  allowance  for  the  dislike  of  Mahomedans  of 
rank  to  give  evidence  in  the  Courts,  that  it  was  his  duty  if  the  instrument  had 
been  forged  to  give  the  Judge  the  opportunity  of  hearing  his  own  evidence.  His 
not  having  done  so  naturally  conduces  to  the  belief  that  the  witnesses  who  proved 
his  execution  of  the  ikrar  have  spoken  the  truth.  The  Principal  Sudder  Ameen 
gave  credit  to  them,  and  the  High  Court,  who  overruled  his  finding,  which  affirmed 
the  genuineness  of  this  ikrar,  appear  to  rest  their  decision  partly  on  the  want  of 
Wahid's  signature  to  the  ikrar,  but  mainly  on  the  improbability  that,  under  the 
circumstances,  he  should  have  made  the  arrangement  it  contains. 

The  eigbature  was  not  necessary ;  but  no  doubt  its  absence  made  it  proper 
that  the  proof  of  the  affixing  of  the  seal  should  be  clear  and  convincing.  This 
evidence,  it  seems,  was  supplied ;  five  witnesses,  to  whom  the  Principal  Sudder 
Ameen  gave  credit,  having  proved  that  the  seal  was  affixed  to  the  document  in 
their  presence  by  Wahid  Ally  himself. 

In  considering  the  improbability  that  the  son  would  make  such  an  ikrar,  the 
High  Court  seem  to  assume  that  there  was  at  its  date  dissension  between  the 
father  and  the  son ;  but  it  would  seem  from  the  evidence  that  this  did  not  occur 
until  after  the  father's  marriage  with  Ameeroonnissa,  and  no  proof  was  given  that 
Wahid  was  opposed  to  this  marriage.  His  own  mother,  Noorunnissa,  was  then 
dead*  Undoubtedly  domestic  quarrels  afterwards  arose,  which  led  to  a  separation 
of  the  son  from  the  father's  house,  and  from  that  time  the  relations  of  the  parties 
were  hostile. 

Supposing,  then,  the  father  and  the  son  to  have  been  on  good  terms  at  the 
date  of  the  ikrar,  there  would  seem  to  be,  according  to  Mahomedan  family  usage, 
and  having  regard  to  the  disposition  of  the  property  under  the  previous  hibbas 
and  ikrars,  nothing  really  unjust  or  improbable  in  the  arrangement.  Wahid  had 
only  one  uterine  sister,  Fukhurunnissa,  and  his  own  mother  being  dead,  he  could 
have  no  more  brothers  or  sisters  of  the  full  blood.  His  &ther's  second  wife, 
Eftekhurunnissa,  appears  to  have  had  no  children,  and  it  was  probably  thought 
she  would  have  none.  In  this  state  of  the  family,  it  would  seem  just  and  reason- 
able that  the  son,  who  held  the  bulk  if  not  all  of  the  fistmily  property  under  the 
hibbos,  should  join  in  making  sqpie  provision  for  his  father^s  new  wife  and  the 

Eossible  children  of  the  marriage.  It  is  true  that  in  this  ikrar  he  agrees  to  make 
is  half-brothers  of  this  maiTiage  equal  sharers  with  himself,  whereas  in  the  former 
ones  only  his  brothers  of  the  full  blood  were  so  to  share ;  but  his  mother  was 
living  when  the  former  ikrars  were  given,  and  it  was  then  possible  he  might  have 
had  uterine  brothers. 

Granting,  however,  that  the  arrangement  in  the  last  ikrar  may  have  been  too 
disinterested  to  have  been  altogether  probable,  if  the  property  had  been  un- 
questionably the  son's,  it  does  not  follow  that  there  is  the  same  or  any  want  of 
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probability  in  it  wheti  his  title  was  only  derived  from  the  hibbas,  and  his  father 
.-was  still  in  actual  possession  and  enjoyment  of  the  property. 

The  High  Court  assumes  that  the  father  really  intended  to  denude  himself  ef 
his  property  and  to  make  an  absolute  gift  of  it  to  his  son,  although  he  had  twQ 
^vives  living,  and  probably  contemplated  marrying,  as  he  afterwan£»  did,  a  third; 
and  on  this  assumption  they  regard  the  arrangements  of  the  last  ikmr  to  be 
improbable. 

Their  Lordships,  however,  in  considering  the  probability  of  its  execution,  are 
disposed  to  adopt  the  opinion  of  the  Principal  Sudder  Ameen  that  an  absolute 
gift-  was  not  intended,  and  that  the  transaction  was  either  purely  benamee,  or, 
more  probably,  to  be  followed  by  a  family  settlement  In  this  view  of  the  case 
the  improbabilities  relied  on  by  the  High  Court  vanish,  and  the  direct  evidence 
of  the  execution  of  the  instrument  ought  to  prevail. 

The  result  of  establishing  the  third  ikrar  will  be  to  confirm  and  give  effect  to 
the  two  former  ones,  which  must  be  ccmstrued  with  it.  The  rights  of  the  parties 
ought,  therefore,  in  their  Lordships'  opinion,  to  be  governed  by  the  provision« 
contained  in  the  hibbas  of  the  19th  Assin  1256  and  the  12th  Joistee  1258,  and  in 
the  three  ikrars,  read  and  construed  as  a  whole;  and  may  be  declared  and 
enforced,  if  necessary,  in  a  suit  properly  framed  for  that  purpose. 

The  form  of  the  present  suit  does  not  allow  of  these  rights  being  so  declared 
in  it.  The  only  prayer  in  the  plaint  is  to  have  the  ikrars  set  aside  as  fabricated, 
and  the  plaintiff  put  into  possession  of  the  properties  claimed  with  mesne  profits^^ 
Their  Lordships  being  of  opinion  that  the  ikmrs  are  genuine,  the  prayer  to  set 
them  aside  cannot,  of  course,  be  granted,  nor  can  the  father's  possession  be  treated 
as  wrongful,  so  as  to  justify  the  daim  of  the  son  to  remov.e  him  from  it.  The 
ikrars  clearly  provided  that  the  &ther  should  have  the  possession  and  control  of 
the  property  during  his  life ;  and  any  rights,  therefore,  which  others  may  have 
under  them  to  any  share  of  the  profits  accruing  in  his  lifetime  could  only  be 
enforced  in  a  suit  charging  him  in  the  ch^ucter  of  manager.  The  present  suit 
-which  treats  him  as  a  trespasser  liable  to  mesne  profits  cannot  be  sustained. 

For  these  reasons  their  Lordships  will  humbly  advise  Her  Majesty  that  the 
decree  of  the  High  Court  ought  to  be  reversed,  and  that  of  the  Principal  Sudder 
Ameen,  which  dismissed  the  suit  except  as  to  8  annas  share  of  the  mothw 
Noprunnissa's  property,  affirmed. 

The  respondents  must  pay  the  costs  of  this  appeal. 


The  80th  January  1875. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P.  Collier. 

Hindoo  Law —  Widow — Reversioners — LifrdtcUion — Daughters — Heirship — 

Disqualification — Admission.    * 

On  Appeal  fro^a  the  High  Court  at  Calcutta.* 

Amirtolall  Bose  and  others 

versus 

Rajoneekant  Mitter  and  another. 

The  Priyy  Ck>niicil  affirmed  the  principle  of  a  deci&ion  of  a  Full  Bench  of  the  High  Cknat  (9  Weeklj 
Reporter,  p.  505),  which  held  that,  in  the  case  of  succession  by  a  reversionary  heir  after  the  death  of  a 

*  From  the  judgment  of  Trevor  and  L.  S.  Jackson,  JJ.,  decided  on  the  31st  Decemher  1862, 


nv_  v".4« 
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vvidow,  who  takss  by  inheritance  from  her  husband,  and  is  disposaesaed,  the  period  of  limitation  as 
against  the  reversionarj  heir,  in  the  absence  of  fraud,  is  not  to  be  reckoned  from  the  time  when  he  suc- 
ceeds to  the  estate ;  but  from  the  time  at  which  it  would  have  been  reckoned  a^inst  the  widow  if  she 
had  Uved  and  brought  the  snit. 

According  to  Hindoo  law,  the  right  once  yestod  in  a  daughter  bj  inheritance  does  not  eease  until 
her  death,  notwithstanding  she  become  barren,  or  a  widow  who  has  not  borne  a  son.  Circumstances  of 
that  nature  do  not  destroy  a  heritable  right  which  -has  once  vested.  If  two  sisters,  upon  the  death  of 
their  mother,  together  constitute  their  father's  heir,  then  upon  the  death  of  one  of  them,  the  properly 
which  descended  to  both  jointly,  survives  to  the  other  whose  right  of  survivorship  previously  acquired  by 
inheritance  is  not  destroyed  by  her  disqualification  to  inherit  at  that  time  by  reason  of  her  being  a 
childless  widow. 

An  admission  of  a  fact  on  the  pleadings  by  implication  is  not  an  admission  for  any  other  purpose 
than  that  of  the  particular  issue,  and  is  not  tantamount  to  proof  of  the  fact. 

Mr.  Doyne  for  Appellants. 

Mr.  Leith,  Q,0.,  and  Mr.  C.  W,  Arathoon  for  Respondents. 

Sir  Bwrnes  Peacock  gave  judgment  as  follows : — 

The  respondents  were  plaintifl^,  and  the  appellants  defendants  in  the  Court 
below.  The  plaintiff  Bajoneekant  Mitter,  as  the  only  son  of  a  daughter  of  Bam 
Nursing  Bose,  deceased,  sued  to  recover  a  four-anna  share  of  cer^n  ancestral 
estates,  and  of  certain  other  properties  purchased  with  the  income  of  the  said 
estatea  The  plaintiff  Womeschunder  Boy  claimed  as  a  purchaser  of  a  portion  of 
the  said  share  from  the  plaintiff  Bajoneekant.  His  title  depends  upon  that  of 
Rajoneekant. 

The  ancestral  estates  orimnally  descended  to  Bam  Nursing  and  his  three 
brothers  from  their  father  Gokool  Chunder  Bose,  and  was  held  by  them  as  an 
undivided  Hindoo  family.  Bam  Nursing  Bose  died  in  November  1824,  without  a 
son,  leaving  a  widow,  Soorjomoneye,  and  three  daughters,  Bindubaseenee, 
Sarodamoye,  and  Nitokally.  Soorjomoneye,  the  widow,  died  in  March  1836,  and 
upon  her  death  the  heirs  of  Bam  Nursing  were  Sarodamoye  and  Nitokally, 
two  of  the  daughters,  who  were  then  married  and  likely  to  have  sons.  It  may  be 
taken  against  tibe  plaintiff,  upon  his  own  statement,  that  Bindubaseenee  could  not 
take  any  interest  in  her  father's  estate,  as  she  was  a  childless  widow  at  the  time 
of  her  mother's  death,    in  his  plaint,  page  2  of  the  record,  he  says : — 

^My  elder  aunt,  Bindubaseenee,  having  become  a  childless  widow,  my  grand* 
mother  supported  her  and  the  other  two  daughters,  who  were  both  under  age^  and 
effected  the  marriages  of  the  two  unmarried  daughters  in  due  and  proper  time. 
On  the  30th  Bysack  1242,  my  maternal  great-grandmother  breathed  her  last, 
leaving  behind  her  my  mother  and  my  two  maternal  younger  aunts  ^  (meaning 
his  mother^  and  his  maternal  younger  aunt,  Nitokally),  **  who  were  under  age, 
and  my  maternal  aunt,  Bindubaseenee,  under  the  maintenance  and  control  of  my 
maternal  great-uncles." 

He  then  states  his  own  title  and  eviction  as  follows : — 

''My  mother  attained  her  majority  in  the  month  of  Choitro  1243,  and  as  my 
youngest  maternal  aunt  unfortxmately  became  a  childless  widow  in  the  year  1244, 
so  the  right  of  succession  to  all  the  aforesaid  properties  accrued  to  my  mother, 
according  to  shasters.  I  was  bom  in  the  year  1246;  but,  owing  to  my  evil 
fortune,  I  was  at  my  tender  age  bereaved  of  my  mother,  who  breathed  her  last  on 
the  25tb  Kartick  1252.  Since  then  I,  together  with  my  maternal  aunts,  remained 
under  the  guidance  of  Joy  Doorga  Dassy,  mother  of  Prem  Chand  Bose  and 
Amirtolall  Bose,  heirs  of  my  maternal  grand-uncle;  and  on  their  attaining 
niajority,  in  the  same  house  and  in  the  same  mess,  and  under  the  superintendence 
of  the  said  persons,  on  the  16th  Srabun  1262  I  attained  my  majority.  When  I 
came  to  know  what  property  I  was  entitled  to  as  my  grandfather's  heir,  I  pro- 
posed separately  to  realize  the  collections  of  the  one-fourth  share  of  all  the  real 
and  personal  properties  left  by  my  maternal  grandfather  and  grandmother,  and 
mother,  and  of  the  real  and  personal  propei  ties,  i.e.,  talooks,  etc.,  acquired  in  own  name 
or  benamee  from, the  joint  funds.     Prem  Chand  Bose,  Aniirtolall  Bose,  and  Joy 
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Dooi^a  Dassy,  the  principal  defendants,  having  been  instigated  by  the  ill  advice 
of  wicked  persons^  and  supported  by  the  defendant  Gooroodoss  Roy,  with  the 
motive  of  divesting  me  of  my  rights,  forcibly  expelled  me  from  the  joint  dwelling- 
hoQse  on  the  16th  Kartick  1264,  and  having  ousted  me  by  artifice,  forcibly  and 
fraudulently  held  possession  of  all  the  properties,  and  are  ei\]oying  the  profits 
arising  from  the  estate." 

Tlie  principal  defendants,  in  answer  to  the  plaintiff's  claim,  stated  (Reoerd, 
page  6)  that  Ram  Nursingho  Bose  having  no  male  issue,  and  having  no  proba- 
bility of  male  issue,  executed,  in  the  year  1231,  a  hibanamah,  or  deed  of  gift, 
to  his  three  brothers,  and  breathed  his  last.    They  then  proceed : — 

"  The  aforesaid  three  donees,  by  virtue  of  the  said  deed  of  gift,  applied  to 
the  Courts  to  be  made  representatives  in  the  cases  that  were  then  pending  in 
the  Court  in  the  name  of  the  said  Ram  Nursingho  Bose.  An  istahamamah 
(proclamation)  was  duly  issued  from  the  Adawlut  for  the  appearance  of  any 
heir  within  the  period  of  six  week&  As  the  maternal  grandmother  of  the  Mittre 
plaintiff  was  acquainted  with  the  truth  and  validity  of  the  said  deed  of  gift,  no 
objections  on  that  head  were  urged  by  her.  The  hibanamah  was  produced  in 
the  Court  by  our  predecessors,  and  testified  to  by  them ;  and  the  Judge,  con- 
sidering the  said  deed  to  1^  genuine  and  proved,  ordered,  on  the  22nd  November 
1825,  the  said  Bamtunoo  and  Ramdoyal  to  be  made  representatives  in  the  place 
of  the  aforesaid  Ram  Nursingho  Bose.  The  said  representatives,  agreeably  to 
whieh^  conducted  the  suits  in  the  Zillah  and  Sudder  Courts^  and  having  retained 
possession  of  all  the  properties  specified  in  the  hibanamah,  from  the  date  of  the 
said  hibanamiJi,  managed  the  affidrs,  conducted  several  suits  before  the  tribunal 
of  different  Courts,  and  even  in  appeal  to  the  Privy  Council." 

TbfBe  issues  were  laid  down  for  trial,  viz, : — 

''  1.  Whether  the  plaintiff,  Riyoneekant^  as  heir  to  a  part  of  the  paternal 
and  self-'acquired  properties  of  Ram  Nursingho  Bose,  his  grandfather  (the  father 
of  his  mother),  was  in  possession  or  not ;  and  whether,  on  the  16th  Kartick  1264» 
B.S^,  tile  defendants  dispossessed  him  by  turning  him  out  of  doors ;  and  Regonee'^ 
kant  ought  to  recover  possession  with  mesne  profits  (M*  not  ? 

*'  2.  Whether,  according  to  the  bill  of  sale  given  by  Rajoneekant,  both  the 
plaintiffs  can  be  entitled  to  possession  of  the  property  in  dispute  in  equal  pro- 
portions or  not  ? 

''3.  Whether,  according  to  the  deed  of  gift  of  Rajonee's  maternal  grand- 
father, defendants  have  been  holding  possession ;  and  whether  such  k>Dg  and 
joontinuous  possession  bars  the  suit,  and  it  should  be  dismissed  or  not  ? " 

The  plaint  was  filed  on  the  9th  September  1858,  before  the  Code  of  Civil 
]?rocedure  (Act  YIII  of  1859),  and  before  the  passing  of  tiie  present  Limitation 
Act,  XIY  of  1859.  The  question  of  limitation  must  be  determined  according  to 
the  old  law. 

The  defendant's  case  is  that  limitation  began  to  run  from  the  time  of  Ram 
Nursing's  death.  The  Judge  of  Jessore  held  that  there  was  no  proof  of  posses- 
eion  by  the  plaintiff  or  by  his  mother  or  maternal  grandmother. 

It  has  be^i  held  by  a  Full  Bench  of  the  High  Court  at  Calcutta,  that  in  the 
case  of  succession  by  a  reversionary  heir  after  we  death  of  a  widow,  who  takes 
by  inheritance  from  her  husband,  and  is  dispossessed,  the  period  of  limitation 
as  against  the  reversionary  heir,  in  the  absence  of  fraud,  is  not  to  be  reckoned 
from  the  time  wh^i  he  succeeds  to  the  estate,  but  from  the  time  at  which  it 
would  have  been  reckoned  against  the  widow  if  she  had  lived  and  brought 
the  suit.  (See  Nobin  Chundur  Chuckerbutty  u  Issur  Chunder  Chuckerbuttyi 
9  Weekly  Reporter,  505.)  That  rule  has  been  acted  upon  in  other  cases,  and 
it  appears  to  their  Lordships  that  the  principle  of  that  decision  is  correct  If 
in  the  present  case  limitation  began  to  ripi  against  Soorjomoneye,  the  widow  of 
Bam  Nursing,  the  pkuntiff's  suit  is  barred. 
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The  Judge  of  Jessore  found  that  there  was  no  proof  of  possession  by  Soorjo- 
moneye  or  by  the  plaintiff  or  his  mother :  and  he  held  that  limitation  was  a  bar. 
Many  of  the  plaintiff's  witnesses,  however,  deposed  that  Soorjomoneye  was  in  . 
po^ession.    The  Judge  of  Jessore  says : — 

"  What  he  (referring  to  the  plaintiff)  relies  on,  is  the  evidence  of  the  wit- 
nesses named  in  the  margin,  who  speak  to  his  posses- 
k^i^^S^  sion  and  ejectment.  .         .      ^       . 

8.  Modoosoodun  Bose.  "  The  evidence  of  these  persons  is  to  the  effect  that 

4.  Tara  Ohftnd  Bose.  after  the  death  of  Ram  Nursingho,  his  widow  Aid 

6.'  NHm^y  R)^  daughters,  and  latterly  his  daughter's  son,  were  in 

?!  Kriahnokant  Chuckerbutty*    joint  possession  with  the  defendants  ;  that  about  two 
8,  Shoehee  Bhoosun  MuUick*       years  ago  the  plaintiff,   finding  that  when  in  joint 
\i  i^S^to'slL.  possession,  he  was  burdened  with^  an  unfair  tehare  of 

11.  Bungsheebuddun  Bofle.  the  expenses,  Bjsked   fot  a    division   of   the  shares, 

18.  Bam  Chander  Blswaa.  whereupon  the  defendants  told  him  that  he  had  no 

ll  S^^^^wS;*.         right  to  anything,  abused  him.  and  turned  him.out 

15.  Greedhtir  Chackerbatty.         of  the  house.      Most  of   these  Witnesses    are  well 

16.  Dwarkanath  Mosoomdat.       acquainted  with  the  Bose  family  and  their  history. 

isi^S^^'siS^  Th®y  ^v®  ^®a^  o^  ^^  ^^^  ^^®  SP^^-     Some  are  to 

19!  Soroop  ChuAder  gingb.  all  appearance  very  respectable ;   nearly  all  give  a 

30.  Snmbhoo  Chunder  Biswadv      connected,  and  some  a  full  account  of  the  plaintiff^s 

^to^^ST*^"^  ^  *^  ^^        conditional  prospects  and  treatment." 

The  evidence  of  the  witnesses  above  referred  to  is 
very  loose  and  unsatisfactory ;  still  their  Lordships  are  induced  by  it  to  believe 
that  Sam  Nursing's  widow,  Soorjomoneye,  continued  to  live  with  her  deceased 
husband's  brothers  and  was  supported  by  them  out  of  the  income  of  the  estate. 
Nothing  could  be  more  natural  or  consistent  with  the  usage  of  Hindoo  families 
than  that  upon  her  husband's  death  she  should  continue  to  reside  at  the  family 
dwelling-house  as  a  member  of  the  joint  family.  Indeed  the  principal  defendants 
state  in  thteir  answer  that  "  they  retained  their  brother's  wife,  the  said  Soorjo- 
moneyfei,  and  unmarried  daughter,  under  their  own  support  and  guidance,  and  they 
effected  the  marriage  of  the  unmarried  daughter  into  a  suitable  family,  and  in 
a  proper  manner."  If  the  widow  and  her  daughter  continued  to  live  as  members 
of  the  joint  family,  the  presumption  would  be  that  they  were  maintained  out  of 
the  widow's  share,  which  she  inherited  from  her  husband,  unless  it  could  be 
distinctly  shown,  which  it  has  not  been,  that  she  received  only  maintenance  as 
distinguished  ffom  a  participation  in  the  profits  of  the  estate,  for  even  if  she  did 
not  receive  her  full  share  of  the  profits,  limitation  would  not  run  against  her  in 
the  same  manner  as  if  she  had  been  actually  dispossessed  of  her  husband's  share 
of  the  estate^ 

As  regards  her  daughters,  Sarodamoye  and  Nittokally,  the  case  would  be 
different.  They  were  married  during  their  mother's  lifetime,  and  would  naturally 
go  to  the  residences  of  their  respective  husbandB  and  become  members  of  their 
respective  families. 

The  evidence  is  not  such  as  to  induce  their  Lordships  to  believe  that  either 
Sarodamoye  or  Nittokally,  upon  their  mother's  death,  entered  into  joint  posses- 
sion of  the  estate  with  theit  father's  brothers  or  their  representatives,  or  that 
during  the  lives  of  their  husbands  they  participated  in  the  profits  of  the  estate. 
Nittokally,  after  her  husband's  decease,  may  possibly  have  gone  to  live  with  her 
father's  brothers,  though  it  is  to  be  remarked  that  in  the  description  of  her  place 
of  residence  as  a  defendant  in  the  suit  she  is  stated  to  be  of  "  K^ttara,  Pergunnah 
Nuldee,"  which  is  different  from  that  given  of  Bindubaseenee.  It  is  unnecessary, 
however;  to  come  to  any  conclusion  in  that  respect  as  regards  her.  Sarodamoye 
died  before  her  husband,  and  there  is  no  sufficient  evidence  to  induce  their  Lord- 
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ships  to  believe  that  after  her  marriage  she  continued  with  her  father's  brothers 
as  a  member  of  an  undivided  Hindoo  family. 

Their  Lordships  find  that  limitation  begai^  to  run  against  the  plaintiff's 
mother,  Sarodamoye,  and  that  neither  she  nor  the  plaintiff  ever  had  possession 
of  any  portion  of  his  maternal  grandfather's  estate  or  of  the  rents  or  income 
thereof  But  .the  period  of  limitation  must  be  calculated  according  to  the  old 
law,  and  consequently  the  periods  during  which  the  plaintiff  and  his  mother 
were  respectively  under  the  disability  of  minority  must  be  deducted.  Deducting 
those  periods,  there  were  only  eight  years  seven  months  and  twenty-four  days 
during  which  the  plaintiff's  mother,  and  three  years  two  months  and  nine  days 
during  which  he  himself, '  was  not  under  disabUity,  even  calculating  the  period 
of  the  plaintiff's  majority  at  the  age  of  sixteen,  and  not  eighteen,  l^his  would 
give  only  elevQp  years  nine  months  ancl  thirty-three  days  as  the  period  to  be 
taken  against  the  plaintiff  in  calculating  the  time  which  had  run  against  him 
at  the  time  when  his  suit  was  commencea  (See  his  replication,  Record,  page  11, 
line  23). 

The  High  Court  reversed  the  finding  of  the  Zillah  Judg6  upon  the  question 
of  limitation,  and  stated  that  it  had  not  been  insisted  upon  before  them.  Theii^ 
Lordships  see  no  reason  for  interfering  with  that  decision. 

The  question  ]femains  whether  the,  plaintiff  has  made  out  his  ttiAe ;  for  be 
must  recover  (if  at  all)  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  his  adversaries. 

The  title  upon  which  he  relied  in  his  plaint  wds,  that  in  consequence  of  his 
youngest  maternal  aunt's  (i.e.,  Nittokally's)  becoming  a  childless  widow  after  the 
death  of  his  grandmother  and  in  the  lifetime  of  his  mother  (Sarodamoye),  all  the 
roperty  accrued  to  his  mother,  according  to  the  shastersw  But  that  was  not  so. 
'he  right  to  inherit  vested  in  Nittokally  jointly  with  Sarodamoye,  her  sister^ 
upon  the  death  of  their  mother;  for  at  thai  time  she  and  her  sist^  Sarodamoye 
ytere  two  young  married  women  likely  to  have  sons*;  and  it  is  clear  that,  according, 
to  the  Hindoo  law,  the  right  once  vested  in  a  daughter  by  inheritance  does  not. 
cease  until  her  death,  notwithstanding  she  become  barren,  or  a  widow  who  has 
not  borne  a  son.  Circumstances  of  that  nature  do  not  destroy  a  heritable  right, 
which  has  once  vested. 

This  at  once  disposes  of  the  claim  of  the  plaintiff  to  take  as  heir  to  his  grand- 
father any  portion  of  the  estate  which  vested  in  Nittokally,  for  she  was  living 
when  the  suit  was  commenced.  It  was  contended,  however,  that  the  plaintiff,  as 
the  heir  to  his  grandfather,  succeeded  upon  the  death  of  his  mother  to  one  moiety 
of  the  four-anna  share  which  descended  to  his  mother  and  Nittokally>  as  Nitto- 
kally at  the  time  of  his  mother's  death  wa;s  a  childless  widow.  No  proof 
was  given  that  Nittokally  became  a  childless  widow  during  the  lifetime  of 
Sarodamoye,  but  it  was  contended  on  behalf  of  the  plaintiff  that  the  fact  was 
alleged  in  the  plaint  and  admitted  by  the  answer.  The  statement  in  the 
plaint  is — 

"  That  as  my  youngest  maternal  aunt  unfortunately  became  a  childless  widow 
in  the  year  1244  (that  is,  April  1837),  so  the  right  of  succession  to  all  the  p'ro- 
perties  accrued  to  my  mother,  according  to  the  shasters."     (Record,  page  3,  line  L) 

The  answer  is  at  page  7,  line  39,  of  the  Record,  par.  3.    It  is  as  follows : — 

"From  the  statement  in  the  plaint,  that  subsequent  to  the  death  of  the 
maternal  grandmother  of  Mitter,  plaintiff  and  her  three  daughters  lived  some  in 
a  married  state,  some  in  a  state  of  celibacy,  and  that  all  the  properties  left  by  his 
grandfather  devolved  upon  his  mother,  it  is  evident  that  this  suit  has  been 
instituted  merely  from  a  malicious  and  vindictive  motive.  For  agreeably  to  the 
Dhurm  Shasters  and  Dayabbaga,  though  any  woman,  after  obtaining  paternal 
properties^  becomes  a  widow  or  sterile,  yet  nothing  can  bar  her  right  to  enjoy  the 
saSd  property  during  her  lifetime ;  therefore  the  statement  that  subsequent  to  his 
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maternal  aunts  becoming  widows  the  right  and  interest  to  all  the  properties 
devolved  upon  his  mother,  is  utterly  false  and  fallacious." 

It  appears  to  their  Lordships  that  there  is  no  admission  in  the  answer  tanta- 
mount to  proof  of  the  fact  that  Nittokally  became  a  childless  widow  during  the 
lifetime  of  the  plaintifi's  mother,  Sarodamoye.  Th^re  is  a  denial  that  Sarodamoye 
took  the  whole  of  her  £a>tber*s  estate  in  consequence  of  Nittokally's  becoming  a 
childiesB  widow ;  but  no  admission  that  at  the  time  of  Sarodamoye*s  death  Nitto- 
kally  was  a  childless  widow,  incapable  of  taking  by  descent  from  her  father. 
There  is  merely  an  admission  by  implication  in  the  denial  of  the  legal  effect 
imputed  to  the  fact  alleged ;  and  it  has  been  repeatedly  held  that  an  admission  of 
a  fact  on  the  pleadings  by  implication  is  not  an  admission  for  any  other  purpose 
than  that  of  the  particular  issue,  and  is  not  tantamount  to  proof  of  the  fact 
(Edmunds  v.  Groves,  2  Mees.  &  Wels.,  642 ;  Smith  v.  Martin,  9  Mees.  &  Wels.,  304 ; 
Robins  v,  Maidstone,  4  Queen's  Bench,  815)  ^  and  it  scarcely  needs  to  be  remarked 
that  the  effect  given  in  our  Common  Law  Courts  to  admissions  on  the  pleadings 
has  always  been  greater  than  that  given  to  admissions  in  the  less  technical  plead- 
ings in  tne  Courts  in  India 

Their  Lordships,  however,  would  hesitate  before  determining  the  case  upon 
the  CTound  that  there  wab  no  proof  that  Nittekally  became  a  childless  widow  in 
the  Hfetime  of  her  sister  Sarodamoye ;  for  it  was  assumed  throughout  the  argu- 
ment before  their  Lordships  that  such  was, the  case.  They  will,  therefore,  pro- 
ceed to  determine  the  question  upon  the  assumption  that  Nittekally  was  a  childless 
widow  at  the  time  of  SarodamoyB's  death. 

The  question  then  resolves  itself  inte  this :  had  Sarodamoye  an  interest  in  the 
estate  distinct  from  that  of  Nittekally,  which  upon  her  death  descended  te  the 
then  heirs  of  her  father ;  or  did  she  and  her  sister  Nittekally  take  a  joint  estate 
by  descent,  which  after  Sarodamoye's  death  survived  te  her  sister  Nittekally  ? 
If  the  former  was  the  case,  then  Nittekally  having,  during  the  lifetime  of  Saro- 
damoye, become  disqualified  as  a  childless  widow  te  take  by  descent  from  heir 
&ther,  the  plaintiff,  as  the  son  of  Sarodamoye,  was  the  next  heir  te  her  father, 
and  upon  his  mother's  death,  would  have  teken  as  reversionary  heir  to  his  grand- 
father the  interest  which  had  descended  te  his  mother,  and  which  upon  her  death 
would  have  descended  te  Nittekally  as  reversionary  heir  te  her  father  if  she  had 
not  at  that  time  been  disqualified ;  but  if  Sarodamoye  and  her  sister  Nittekally, 
upon  the  death  of  their  mother,  tegether  constituted  their  father's  heir,  then  upon 
the  death  of  Sarodamoye  the  property  which  descended  to  th^  two  Bisters  jointly 
survived  te  Nittokally,  and  her  disqualification  to  inherit  at  that  time  did  not  de- 
stroy the  right  of*  survivorship  which  she  had  previously  acquired  by  inheritance. 

There  is  a  great  analogy  between  the  case  of  widows  and  that  of  daughters 
taking  by  inheritance,  though  the  pretension  of  daughters  is  inferior  te  tnat  of 
widowa* 

In  the  case  of  widows,  it  has  been  held  by  the  Judicial  Committee  (see  Bhugt 
wandeen  Doobey  u  Myna  Baee^  11  Moore's  Indian  Appeals,  487t)  ^^^^  ^^  estate 
of  two  wido^rs,  who  take  their  husband's  property  by  inheritance,  is  one  estate. 
**The  right  of  survivorship,"  it  is  there  said,  "is  so  strong,  that  the  survivor  takes 
the  whde  property,  te  the  exclusion  even  of  daughters  of  the  deceased  widow." 

In  the  case  of  Srimuttu  Muttu  Yezia  Baguna  de  Runi  v.  Dora-singay  Tevan, 
6  Madras  High  Court  Reports,  310,  it  was  held  that  daughters,  te  whom  as  a  class 
paternal  property  descends;  take  a  joint  interest,  with  rights  of  survivorship. 

The  former  case  had  reference  te  property  in  Benares,  and  the  latter  te 
property  in  Southern  India. 

In  the  case  of  Boidya  Nath  Sett  v.  Durga  Chum  Basak,  High  Court  of  Bengal, 
Original  Jurisdiction,  decided  on  28tli  February  1865,  it  was  held  by  Mr.  Justice 

*  Dayabhagha,  cap.  11,  s.  2,  par.  30,  p.  193,  quarto  edition, 
t  9  W.  R.   P.  C.  23,  and  2  Suth.  P.  C.  R.  124. 
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Morgan,  after  consulting  Mr.  Justice  Shum'bhoonath  Pundit,  a  learned  Hindoo 
lawyer,  that  in  a  case  where  two  daughters  succeeded,  by  inheritance,  to  their 
father's  estate,  and  one  of  them  died  leaving  her  sister,  who  had  then  1)eoome  a 
childless  widow,  the  property  survived  to  her  sister;  because,  like  widows,  the 
two  daughters  collectively  were,  in  a  legal  sense,  one  heir  to  their  father, — Vya- 
vastha  Darpana,  by  Shamachum  Siixsar  (octavo  ed.,  p.  170).  Their  Lordships  are 
t)f  opinion  that  the  last-mentioned  decision  was  correct,  and  that  upon  principle, 
as  well  as  upon  authority,  the  estates,  upon  th^  death  of  Sarodamoye,  survived  to 
Nittokally,  though  she  would,  at  that  time,  have  been  incompetent  to  take  by 
inheritance  from  her  father^ 

The  High  Court  express  no  opinion  upon  that  point ;  they  seemed,  however, 
to  assume  that  the  plaintiff  acquired  no  right  by  inheritance  during  the  lives  of 
his  aunts;  bilt  they  decided  in  favor  of  tne  plaintiff,  upon  the  strength  of  a 
petition  said  to  have  been  presented  to  the  Court  by  Bindubaseenee  and  Nitto- 
kally, who  were  made  defendants  in  the  suit. 

In  the  Index  to  the  Record,  the  petition  is  described  as  "  the  petition  of 
Bindubaseenee,  filed  on  the  16th  April  1859,"  which  was  more  than  six  months 
after  the  filing  of  the  plaint.  The  petition  forms  no  part  of  the  Record  trans- 
mitted to  Her  Majesty  in  Council ;  for  in  a  note  to  the  Index  it  is  stated  that  the 
paper  cannot  be  traced.  An  abstract  of  the  petition  is  set  out  in  the  decree  of 
the  Zillah  Judge,  page  479.    It  is  as  follows : — 

*'  Ahdract  df  the  Petition  of  Bi/ndubdiseenee  Dasaee  and  others. 

''On  the  16th  April  of  ihe  current  year,  that  is,  1859,  the  said  Dassee  and 
Kittokally  Dassee,  two  defendants,  filed  a  petition,  stating  that  they  have  no 
objection  a^inst  the  Stiit  of  the  plaintiff;  that  their  father,  Ram  Nursingh  Bose's 
rights  contmued  in  the.  plaintiff,  Rajoneekant,  as  the  real  heir;  that  their  father 
did  not  6x6Cute  any  hibanamah ;  and  that  they  agreed  in  the  said  suit  of  the 
plaintiff,  etc." 

The  Zillah  Judge,  speaking  of  this  petition,  says^: — ^"I  flfet  no  value  on  a 
petition  said  to  have  been  filed  by  these  women  "  (referring  to  Bindubaseenee  and 
Nittokally),  "  consentitig  to  the  plaintiff's  suit  We  cannot  be  certain  who  filed 
the  petition,  and  women  in  this  country  may  be  easily  induced  to  lend  their 
names  to  anything." 

With  reference  to  this  part  of  the  case,  the  High  Court  sayst— 

''  But  another  objection  is  taken  to  the  suit,  namely,  that  as  plaintiff's  maternal 
Giants,  Bindubaseenee  and  Nittokally,  childless  widows,  are  still  living,  and  the 
plaintiff *s  right  to  succeed  is  contingent  on  his  surviving  them,  his  suit  is  at  toy 
rate  premattire. 

"  These  two  ladies  have  filed  in  the  record  of  this  case  a  petition,  in  which 
they  acknowledge  the  plaintiff  to  be  the  rightful  heir,  disclaim  any  right  of  their 
own,  and  assent  entirely  to  the  suit. 

''  The  Judge)  gratuitously  as  it  seems  to  us,  declares  that  he  sets  no  value  on 
this  petition.  He  says>  '  We  cannot  be  certain  who  filed  the  petition,  and  women 
in  this  country  may  be  easily  induced  to  lend  their  names  to  anything.' 

"  We  can  find  no  reason  for  these  observations.'  The  petition  appears  to  have 
been  filed  in  the  usual  way,  through  a  pleader  duly  authorised;  it  is  not  suggested 
that  the  women  had  anywhere  repudiated  it,  and  we  think  it  must  be  auowed 
the  fullest  legal  effect  of  which  it  is  capable. 

"  But,  we  are  asked,  what  is  its  effect  ?  Females  are  not  at  liberty  to  do  or 
assent  to  acts  which  may  have  the  effect  of  changing  the  course  of  succession, 
and  these  two  ladies^  the  respondents  contend^  cannot  combine  to  give  the 
inheritance  in  this  case  to  a  person  who  might  eventually  not  be  the  legal  heij:. 

**  We  consider  this  objection  untenable ;  a  Hindoo  widow,  it  has  been  ruled, 
is  competent  to  alienate,  with  the  consent  of  the  next  heirs,  an  estate  of  which 
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she  iain  possession  under  a  life  interest;  she  has  also  been  permitted  to  convey 
the  estate  to  the  next  heir  himself. 

"  It  is  admitted  that,  by  retiring  from  the  world,  or  becoming  byragees,  they 
might  immediately  cause  the  succession  to  devolve  on  the  plaintiff;  and  we  think 
that  when  the  plaintiff  raises  a  particular  question  of  title  with  the  defendants, 
which  clearly  his  aunts  would  be  first  entitled  to  raise^  and  he  next  after  them, 
and  where  mej  expressly  give  up  their  right  in  his  favor  and  assent  to  his  suit, 
the  defendants  cannot  be  permitted  to  object  that  plaintiff  is  debarred  from  suing 
until  they  are,  by  the  course  of  nature,  out  of  the  way. 

*  We  see,  therefore,  no  difficulty  in  the  way  of  a  decision  of  this  suit  as  at 
present  constituted." 

It  appears  to  their  Lordships  that  the  Judges  of  the  High  Court  have  given 
a  greater  effect  to  this  petition  than  that  to  which  it  is  entitled. 

Admitting,  for  the  sake  of  argument,  that  the  petition  having  been  filed  in 
the  suit  might,  without  proof  of  the  execution  of  a  vakalutnamah  by  these  ladies, 
or  of  any  authority  to  file  it,  be  used  against  the  defendants  Bindubaseenee  and 
Nittokally  as  an  admission  by  them  in  the  suit  that  the  plaintiff  was  the  real 
heir,  and  that  they  had  no  defence  to  the  suit,  it  appears  to  their  Lordships  that 
that  is  the  greatest  effect  that  could  be  given  to  the  document.  The  petition  did 
not  amount  to  a  conveyance  or  to  a  disclaimer  of  title,  but  merely  to  an  admission 
made  more  than  six  months  after  the  commenqement  of  the  suit,  that  the  plaintiff 
Tvas  the  real  heir,  and  that  they  had  no  defence  to  offer.  It  is  clear  that  an 
admission,  or  even  a  confession  of  judgment,  by  one  of  several  defendants*  in  a 
suit,  is  no  evidence  against  another  defendant  Suppose  Nittokally,  th^  real  heir, 
had  been  barred  by  limitation,  she  could  not  by  her  admission,  contrary  to  the 
fact,  that  the  plaintiff  was  the  rcial  heir,  have  bound  the  other  defendants,  and 
thus  have  entitled  the  plaintiff,  upon  a  question  of  limitation,  to  a  deduction  of 
the  period  of  his  minority,  to  which  she  would  not  have  beep  entitled  herself. 

But  m^ere  was,  in  fact,  no  evidence  of  any  authority  to  file  the  petition.  If  a 
vakeel  professing  to  act  for  Nittokally  hful  filed  a  deed  purporting  to  have  been 
executed  \iy  her  before  the  commencement  of  th^  suit  conveying  the  estate  to  the 

!>]aiDtiff,  it  would  not  have  been  evidence  against  the  other  defendants  without 
urther  proof  .  . 

The  decision  of  their  Lordships  upon  the  first  issue  having  dispose^  of  th^ 
present  suit,  it  is  perhaps  unnecessary  for  them  tp  express  an  opinion  upon  the 
third  issue.  They  think  it  right,  however,  to  add  that  they  a^ee  with  the  Sigh 
Court  in  the  conclusion  at  which  they  have  arrived,  m^.,  that  m  th^  present  s\dt 
the  defendants  have  wholly  failed  to  establish  the  hibba  on  which  they  rely  as  the 
foundation  of  .their  title. 

Their  Lordships  are  of  opinion  that  the  plaintiff  had  no  right  tp  inherit  any 
portion  of  the  estate  during  the  life  of  Nittokally,  and  that  the  petition  did  not 
vest  any  s\ich  right  in  him.  feis  suit  ought  therefore  to  be  disQiissed,  and 
dismissed  against  all  the  defendants,  induding  Bindubaseenee  and  Nittokally, 
notwithstanding  the  petition.  Such  a  petition  confessing  the  suit  cannot  be 
admitted  as  warranting  a  judgment  against  them,  when  up<Hi  an  investigation  it 
appears  that  the  plaintiff'  was  not  the  real  heir ;  nor  could  it  justify  a  decree 
against  them  for  possession  and  mesne  profits,  when  there  was  no  aUegatdpn  in 
the  plaint,  nor  any  evidence  in  the  cause,  that  they  had  dispos§es9ed  him.  The 
only  charge  of  dispossession  was  against  the  principal  defendants,  Prem  Chund 
Bose,  Amirtolall,  and  Joy  Doorga  Dassee.,  Their  Lordships  will,  therefore,  humbly 
advise  Her  Majesty  that  the  decision  of  the  High  Court  be  reversed,  except  so  fiu: 
as  it  reverses  th^  judgment  of  the  Zillah  Judge,  and  th^t  the  suit  be  dismissed. 

Considering  that  a  great  part  of  the  costs  has  been  incurred  in  consequence 
of  the  issues  upon  which  the  defendants  have  failed,  and  that  it  was  necessary 
for  the  plaintiff  to  get  rid  of  the  decision  of  the  Zillah  Judge,  th^ir  Lordships' 
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think  ifc  right  to  order  that  the  parties  respectively  do  bear  their  own  costs  ill 
both  the  Lower  Courts  and  of  this  appeal. 

The  Judges  of  the  High  Court  expressly  declared  by  their  decree  that  it  was 
"  to  be  known  that  from  the  death  of  Nittokally  any  dispute  concerning  the 
inheritance  by  other  parties  was  not  determined  by  their  decision."  Their  Lord* 
ships  think  it  right  to  add  that  they  do  not  decide  any  question  l^tween 
Nittokally  or  Bindubaseenee  and  the  other  defendants,  but  merely  the  questions 
raised  in  the  suit  as  to  the  rights  of  the  plaintiff  at  the  timQ  when  the  suit  was 
instituted. 


The  3rd  February  1875. 

Presevt : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 

Sir  Robert  P.  CoUier. 

Religicms  Endowments. — Debts  iTicurred  by  Shebaits — Decrees — Fravd — 

CoUusion, 

On  Appeal  froTa  the  High  Court  at  CaievMa.* 

Prosunno  Kumari  D^bya  and  another 

•    versus 
Qolab  Chand  Baboo. 

V 

In  a  suit  to  set  aside  two  decrees,  which  declared  that  certain  bond-debts,  incurred  bj  the  Shebait 
of  an  idol,  shoald  be  realized  from  the  rents  or  profits  of  the  dewuttor  mehal,  it  was  held  that  tlie  High 
Court  was  right  in  holding  that,  in  the  absence  of  proof  of  Jraud  or  collusion,  it  coiUd  not  reopen  and 
review  those  judgments.  It  was  held  also  that  the  Priyy  Council,  since  it  was  not  sitting  in  appeal  to 
determine  whether  the  conclusions  of  fact  or  of  law  on  which  those  decrees  were  founded  were  nght  or 
wrong,  could  properly  deal  only  with  the  operation  and  effect  of  the  decrees  as  they  stood. 

Notwithstanding  that  property  dcToted  to  religious  purposes  is,  as  a  general  rule  of  Hindoo  law, 
inalienable,  it  is  competent  for  the  Shebait,  in  his  capacity  as  Shebait  %nd  manager,  to  borrow  money 
for  the  proper  expenses  of  keeping  up  worship,  repairing  temples,  defending  litigation,  and  other  like 
objects ;  but  the  power  to  incur  such  debts  must  be  measured  by  the  existing  necessity  for  incurring 
them.  And  judgments  obtained  against  a. former  Shebait  in  respect  of  debts  so  incurred  are  "h^pHing 
upon  succeeding  Shebaits. 

Mr,  Cowie,  Q.C.,  and  Mr.  Romer  for  Appellants. 
Mr,  Leith,  Q.C.,  and  Mr.  Doyne  for  Respondent. 

Svr  Montague  Smith  delivered  the  foUowiAg  judgment : — 

The  appellants  sued  in  the  Court  of  the  Judge  of  ZiUah  Dacca  as  Shebaits  of  an 
idol,  called  Lukshmi  Narain  Thakoor,  to  set  aside  two  deci^es^  dated  respectively 
the  27th  February  1852  and  the  25th  July  1854,  obtained  by  the  respondent 
against  their  immediate  predecessor,  the  Shebait  Bajah  Baboo ;  and  to  have  the 
dewuttur  property  of  the  idol  released  from  the  attachment  issued  in  execution 
of  these  decrees. 

It  was  alleged  in  the  plaint  that  the  above  decrees  were  obtained  by  fiuud 
and  collusion,  and  an  issue  was  framed  on  this  charge.  The  Zillah  Judge  gave  a 
judgment  on  this  issue,  from  which,  although  somewhat  ambiguous  and  obscure, 
it  may  be  inferred  that  he  considered  the  charge  of  fraud  had  been  sustained. 

The  High  Court,  however,  on  appeal,  came  to  the  distinct  conclusion,  and  in 
their  Lordships'  opinion  rightly,  that  tnis  charge  was  unsupported  by  any  evidences, 

♦  From  the  judgment  of  Markby  and  Birch,  JJ^  decided  on  the  22nd  May  1873,-20  W.  B.  8^ 


( 103 ) 

The  learned  CouDsel  for  the  appellants  having  admitted  at  the  bar  that  he  could 
not  on  ,thi8  point  successfully  impeach  the  judgment  of  the  High  Court,  it  is 
unnecessary  to  consider  it  further. 

It  should  be  observed  in  Ivmvne  that  the  case  does  not  come  before  their  Lord- 
ships by  way  of  appeal  from  the  decrees  sought  to  be  impeached,  but  upon  a  fresh 
suit  to  set  them  aside. 

The  facts  which  led  to  the  suit  in  which  the  first  of  the  two  decrees  was 
obtained,  are  found  ia  the  judgment  of  the  Judge  of  the  Civil  Court  of  Dacca.  It 
appears  that  Bajah  Baboo,  who  waa  a  man  of  profligate  habits,  having  spent  the 
income  of  the  dewuttur  property  on  his  own  pleasures,  borrowed  Rs.  4,000  from 
the  respondent  to  defray  the  expenses  of  the  worship  of  the.  idol,  and  of  repairing 
the  temple.  Ab  security  for  this  advance  he  gave  a  boi;id  to  the  respondent,  and 
also  a  rehinama,  by  which  he  pledged  the  dewuttur  property  for  the  repayment 
of  the  borrowed  money.  In  both  siecurities  it  is  stated  that  the  money  was  borrowed 
for  the  service  of  the  idol  and  the  expenses  of  the  temple. 

The  respondent  brought  his  suit  against  the  Sheoait  Bajah  Baboo  on  these 
documents,  and  issues  were  raised  and  evidence  gone  into  upon  the  question  of 
fact,  whether  the  money  was  hdndfide  borrowed  and  expended  for  the  service  of 
the  idol;  and  also  upon  the  questions  of  law,  whether  Bajah  Baboo  could  pledge 
the  dewuttur  property  for  money  so  borrowed  and  expended,  and  whether  the 
profits  of  it  could  be  ai^tached  for  payment  of  such  a  debt.  It  appears  that  the. 
Principal  Sudder  Ameen.  gave  the  respondent  a  decree  for  the  debt  apd  interest, 
but  ordered  the  amount  ''to  be  realized  from  such  private  property  of  Bajah 
Baboo  as  is  not  prevented  from  being  sold  by  auction,"  intimating  that  the  question 
whether  the  dewuttur  property  cpiJd  be  so  sold  might  be  determined  at  the  time 
of  the  execution  of  the  decree. 

The  present  respondent  appealed  from  this  decision  to  the  Zillah  Judge.  In 
disposing  of  the  issue  of  fact,  tne  Judge  came  to  the  conclusion  that  the  .money 
ha4  been  borrowed  and  expended  for  the  service  of  the  idoL  On  the  Qther 
questions  he  held,  first,  in  conformity  with 'the  opinion  of  the  Pundit  of  the 
Court,  that  the  rehinama,  oT  specific  pledge  of  the  property,  could  not  be 
enforced;  but  secondly,  that  a  decree  founded  on  the  bond  for  the  money  so 
borrowed  might  be  given,  to  be  realised  from  the  rents  of  the  dewuttur  lands. 
He  accordingly  so  framed  the  decree. 

The  second  decree  now  sought  to  be  set  aside  was  obtained  in  a  suit  ii^stituted 
by  the  respondent  in  the  Court  of  the  Principal  Sudder  Ameen  of  Dacqa  against 
Bajah  Baboo,  on  a  bond  for  Bs.  2,700,  given  by  him  for  money  which  the  bond 
states  ^as  borrowed  for  the  service  of  the  idol,  part  of  it  being  to  defray  the 
nec^sisary  expenses  of  a  law-suit  afiecting  the  dewuttur  lands.  Issues  were 
frsipned  as  in  the  former  suit,  with  respect  to  the  purpose  fop  which  the  money 
was  borrowed,  and  the  liability  of  the  dewuttur  property  to  be  attached  for  the 
det)t. ' '  These  ispues  the  Principal  Sudder  Ameen  found  in  favor  of  the  respondent, 
an^  decided"  that  the  debt  should  be  paid  by  Bajah  Baboo,  or  else  realized  from 
tlj^e  profits  of  £he  dewuttur  inehar. 

The  above  two  decrees  are  entitled  to  the  force  due  to  j^udgments  of  competent 
Courts.  The  determination  of  the  issues  is  res  judicata,  and  their  Lordships  think 
that,  in  the  absence  of  proof  of  fraud  and  collusion,  the  High  Court  was  right  «in 
holding  that  it  could  not  reopen  and  review  the  judgments  founded  upon  them. 
IJo^C  need  their  Lordships  now  say  whether  the  Judge  in  the  first  case  was  right 
in  holding  upon  the  evidence  of  title  before  him  that  Bajah  Baboo  had  no  power 
to  make  a  specific  pledge  of  the  dewuttur  property,  since  tliey  are  not  sitting  in 
appeal  to  determine  whether  his  conclusions  of  fact  or  of  law  are  right  or  wrong. 
.They  can  now. properly  deal  only  with  the  operation  and  eSect  of  the  decrees  as 
they  stand. 

The  question,  however,  how  far  these  judgments  are  binding  upon  the 
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appellants^  the  successors  of  Bajah  Baboo,  remains,  and  hasbe^i  ai^gued  at  the 
bar. 

It  was  first  contended  that,  according  to  the  true  construction  of  the  decrees, 
they  were  ex  fade  intended  to  bind  Rajah  Baboo  alone,  and  not  succeeding 
Shebaits ;  but  their  Lordships  during  the  argument  stated  that  in  their  opinion 
the  plain  meaning  of  the  decrees  was' that  the  entire  debts  should  be  realized  out 
of  the  profits  of  the  dewuttur  lands. 

The  main  point  for  decision  remains,  whether  these  decrees  can  now  bo  legally 
carried  into  effect,  which  raises  the  question  whether  the  profits  of  dewuttur  lands 
can  be  attached  and  appropriated  during  the  incumbency  of  succeeding  Shebaits 
by  virtue  of  judgments  obtained  against  a  former  Shebait  in  respect  of  debts 
properly  and  necessarily  incurred  by  him  for  the  service  and  benefit  of  the  idol. 

It  is  to  be  observed  that  the  question  is  not  raised  whether  the  lands  them- 
selves could  be  sold  under  the  decrees. 

There  is  no  doubt  that^  as  a  general  rule  of  Hindoo  law,  property  given  for  the 
maintenance  of  religious  worship  and  of  charities  connected  with  it  is  inalienable. 

In  an  appeal,  which  not  long  ago  came  before  this  tribunal,,  a  question  arose 
as  to  the  validity  of  a  grant  of  a  mouroosee  pottah  at  an  invariable  rent  of  dewuttur 
lands.     Lord  Chelmsford,  in  delivering  the  judgment,  said : — 

"  The  talook  itself,  with  which  these  jummas  were  connected  by  tenure,  was 
dedicated  to  the  religious  service  of  the  idol.  The  rents  constituted,  therefore,  in 
legal  contemplation,  its  property.  The  Shebait  had  not  the  legal  property,  but 
only  the  title  of  manager  of  a  religious  endowment  In,  the  exercise  of  that  office, 
she  could  not  alienate  the  property,  though  she  might  create  proper  derivative 
tenures  and  estates  conformable  to  usa^e." 

And  this  Committee  having  regard  to  the  presumption  arLsii^g  from  this  state 
of  things,  and  other  facts  appearing  in  the  evidence,  held  th^t  the  pottah  waa  not, 
in  fact,  established.  (See  Maharanee  Shibessurree  Bebia  and  others  v.  Mothoora- 
^ath  Acharjo,  13  Moore's  I.  A.,  270).* 

But  it  is  to  be  observed  that  this  Committee,  whilst  considering  that  the 
grant  of  such  a  pottah  by  a  Shebait  would  be  priTnd  fade  a  breach  of  tnist^ 
expressed  an  opinion  that  if  the  grant  had  been  aSSrmed  by  a  judgment,  the 
succeeding  Shebaits  would  have  been  bound  by  it ;  probably  for  the  reason  that, 
after  a  judgment  it  must  be  assumed  either  that  sucb  a  pottah  was  warranted  by 
the  terms  of  the  original  endowment,  or  by  usage,  or  was  in  some  way  beneficial 
to  the  interests  of  the  trust.    It  is  said : — 

"  If  the  decrees  appealed  a^inst  stood  unreversed,  the  title  to  hold  at  a  fixed 
invariable  rent  would,  on  the  pleadings,  and.  especially  on  the  judgments,  be 
viewed  as  res  judicata  binding  on  the  parties  and  those  claiming  under  them." 

But,  notwithstanding  that  property  devoted  to  religious  purposes  is,  as  a  rule, 
inalienable,  it  is,  in  their  Lordships'  opinion,  competent  for  the  Shebait  of  property 
dedicated  to  the  worship  of  an  idpl,  in  the  capacity  as  Shebait  an4  manager  of  the 
estate,  to  incur  debts  and  borrow  money  for  the  proper  expenses  of  keeping  up 
the  religiojis  worship,  repairing*  the  temples  or  other  possessions  of  the  idol, 
defending  hostile  litigious  attacks,  and  other  like  objects.  The  power,  however, 
to  incur  such  debts  must  be  measured  by  the  existing  necessity  for  incurring  them. 
The  authority  of  the  Shebait  of  an  idol's  estate  would  appear  to  be  in  this  respect 
analagous  to  that  of  the  manager  for  an  infant  heir,  which  was  thus  defined  in  a 
judgment  of  this  Committee,  delivered  by  Lord  Justice  Knight  Bruce : — 

"  The  power  of  ^he  manager  for  an  infant  heir  to  charge  an  estate  not  his  own 
is,  under  the  Hindoo  law,  a  limited  and  qualified  power,  it  can  only  be  exercised 
rightly  in  a  case  of  need  or  for  the  benefit  of  the  estate.  But  where,  in  the 
particular  instance,  the  charge  is  one  that  a  prudent  owner  would  make  in  order 
to  benefit  the  estate,  the  bond  fide  lender  is  not  affected  by  the  precedent  ijais^ 

♦  13  W,  R.  p.  C,  18 ;  2  Sath.  P.  C.  R.  300. 
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management  of  the  estate.  The  actual  pressure  on  the  estate,  the  danger  to  be 
averted,  or  the  benefit  to  be  conferred  upon  it,  in  the  particular  instance,  is  the 
thing  to  be  regained.  But  of  course,  if  that  danger  arises  or  has  arisen  from  any 
misconduct  to  which  the  lender  is  or  has  been  a  party,  he  cannot  take  advantage 
of  his  own  wrons  to  support  a  charge  in  his  own  favor  against  the  heir  grounded 
on  a  necessity  which  his  own  wrong  has  helped  to  cause.  Therefore  the  lender  in 
this  case,  unless  he  is  shown  to  have  acted  Tnald  fide,  will  not  be  affected,  though 
it  be  shown  that>  with  better  management,  the  estate  might  have  been  kept  free 
from  debt."  (See  Hunooman  Persaud  Panday  v.  Mussumat  Babooee  Munraj 
Koonweree,  6  Moore's  I.  A.  243.*) 

It  is  only  in  an  ideal  sense  that  property  can  be  said  to  belong  to  an  idol; 
and  the  possession  and  management  of  it  must,  in  the  nature  of  things,  bo 
entrusted  to  some  person  as  Shebait  or  manager.  It  would  seem  to  follow  that 
the  person  so  entrusted  must,  of  necessity,  be  empowered  to  do  whatever  may  be 
required  for  the  service  of  the  idol,  and  for  the  benefit  and  preservation  of  its 
property,  at  least  to  as  great  a  degree  as  the  manager  of  an  infant  heir.  If  this 
were  not  so,  the  estate  of  the  idol  might  be  destroyed  or  wasted,  and  its  worship 
discontinued,  for  want  of  the  necessary  funds  to  preserve  and  maintain  them. 

Assuming,  then,  that  a  Shebait  may  incur  debts,  or  borrow  money  for  neces- 
sary purposes,  in  the  sense  above  explained^  it  appears  to  be  right  and  reasonable 
that  judgments  obtained  against  a  former  Shebait  in  respect  of  debts  so  incurred 
should  be  binding  upon  succeeding  Shebaits,  who,  in  fac.t,  form  a  continuing 
representation  of  the  idol's  property. 

If  such  debts,  and  the  ju^ments  founded  on  them,  were  not  held  to  be  thus 
binding  on  successors,  the  consequence  would  be  that  no  Shebait  would  be  able  to 
obtain  assistance  in  times  of  9eed;  for,  on  an  opposite  state  of  the  law,  he  might 
defeat  the  creditors  who  had  afforded  it,  by  at  once  transferring  the  property  to 
other  Shebaits,  as  was  actual^  done  in  the  present  case  by  Rajah  Baboo,  who, 
after  the  decrees  were  obtained  against  him,  appointed  the  ^.ppellants^  his  wife  and 
nephew^  Shebaits  in  his  place. 

The  above  view  is  consistent  with  what  appears  to  have  been  the  opinion  of 
this  Committee  in  the  passage  ^already  cited  from  13  Moore's  Indian  Appeals,  and 
with  two  decisions  in  India  ( Juggut  Chunder  Sein  and  another  v.  Kishwanund  and 
others,  2  Select  ileports,  126 ;  and  Eishnonijuid  Ashroon  Dundy  v,  Nursingh  Doss 
Byragee,  1  Marshall'^  Reports,  485). 

-sBefore,  however,  applying  the  principle  o{  res  judicata  to  judgments  of  this 
character^  the  Counts  should  take  care  to  be  satisfied  that  the  decrees  relied  on  are 
untainted  by  fraud  or  collusion,  and  that  the  necessary  and  proper  issues  were 
raised,  tried,  and  decided  in  the  suits  whicl^  led  to  them.  These  conditions  af^ear 
to  have  been  fulfilled  in  the  present  case. 

It  is  to  be  observed  that  execution  of  the  judgments  sought  to  be  set  aside  ia 
decreed,  and  in  th^  L(»rdships'  view  rightly,  only  against  the  rents  and  profitsi 
of  the  dewuttur  lands.  Whevier  the  judgments  have  been  satisfied  by  the  profits 
already  received,  or  whether  some  provision  ought  to  be  made  .out  of  such  profits^ 
during  the  pendency  of  the  attachments,  for  the  continuance  of  the  worship  of  the 
idol,  are  questiona*not  raised  in  this  appeal  The  oligect  of  the  present  suit  is  to 
have  the  properties  rdeased  from  attachment  on  the  ^ound  that  the  decrees  were 
obtained  by  fraud,  and  were  in  no  way  binding  on  tiae  succeeding  Shebaits.  In 
dedding  against  thi^  claim  their  Lordf^hips  do  not  desire  to  prejudice  the  determi- 
Batioo  of  the  questions  above  adverted  to,  if  they  should  be  nereafter  raised. 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the 
jud^ent  of  the  Sigh  Court,  and  to  dismiss  this  appeal  with  costs. 

•  18  W.  R.,  p.  9>\,foat7wte;  2  Suth.  P.  C.  R.  29. 
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The  lOfch  February  1875. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Declaratory  Decrees — Code  of  CivU  Procedure  (Act  VIII  of  1S59\ 
8.  15 — Title  to  Future  IrUerests — Suits  by  Jtevevsiorierei 

On  Appeal  from  the  High  Court  at  Madras. 

Strimathoo  Moothoo  Vijia  Ragoonadah  Ranee  Kolaodapu^ee  I^tchiar 

and  others 

versus 

Dorafiinga  Tever  and  others^ 

The  Code  o|  Civil  Procedure  (Act  YIII  gf  1859),  s.  15,  must  be  cons|^rued  upon  the  principles,  and 
by  the  light  of  the  decisions,  of  tiie  English '  Courts  of  Eiquity  upon  the  15th  &  16th  Victoria,  Cap. 
LXXXYI,  8..  50,  which  i^  in  precisdy  the  same  words,  and  the  construction  which  must  be  put  upon  it 
is  that  a  decla^tory- decree  cannot  be  made  unless  there  is  a  right  to  consequential  relief  capable  of 
being  h^  i^  the  sanie  Court,  or  in,  certain  cases  in  some  other  Court. 

The  m^r^  quieting  of  doubtful  titles  is  not  sufficient  reason  for  a  declaratory  decree ;  and  it  appeared    * 
to  their  Lordslups  to  haye  been  very  reasonably  ruled  in  India^  that  the  Court  will  not  try  questions  of 
title  as  to  future  interests  where  neither  claimant  has  a  right  to  present  possession,  espeoially  questions 
of  titie  which  may  never  arise. 

A  suit  by  a  reveTsioner  to  restrain  a  widow  or  other  Hindoo  femfile  from  acts  of  waste,  although 
his  interest  during  her  life  is  future  and  contingent,  must  \^  brought  with  that  object  and  for  that 
purpose  alone,  and  the  question  to  be  discussed  would  be  solely  between  him  and  the  widow  :  he  could 
not,  by  bringing  such,  a  suit,  get,  as  between  him  a,nd  a  third  party,  an  adjudication  of  title  which  be 
cou^d  noli  gQt  witl^out  it. 

Mr.  Leith,  Q.C,  Mr,  Norton,  and  Mr.  F.  H,  Bowring  for  AppellaAts. 
Mr.  Doyne  and  Mr.  J.  D.  Mayne  for  Respondents. 

Sir  Jawfves  Colvile  gave  judgment  as  follows ; 

This  is  an  appeal  against  the  decree  of  the  ^gh  Court  of  Madras  affirming 
a  decree  of  the  Civil  Judge,  of  which  the  ordering  part  is  in  these  words ; — "  The 
Court  doth  order  and  declare  that,  as  between  the  plaintiff  and  second  defendant, 
plaintiff  be  declared  the  next  in  succession  to  the  Shevagunga  zemindary,  that 
plaintiff's  claim  to  maintenance  and  apartments  be  dismissed,  and  that  he  pay  so 
much  of  his  own  costs  as  may  be  found-  due  thereon."  There  was  no  appeal  to 
the  High  Court  against  the  latter  part  of  the  decree  dismissing  the  plaintiff's 
claim  for  maintenance  and  apartments,  and  therefore  that  which  is  the  subject  of 
the  appeal  must  be  taken  to  be  the  declaration  of  the  two  Indian  Cojirts  that  the 
plaintiff  is  the  next  in  succession  to  the  Shevagunga  zemindary. 

The  title  to  this  zemindary  was  the  subject  of  a  very  long  litigation,  which 
was  finally  closed  by  a  judgment  of  this  tribunal  in  the  year  1863.^      The  points 
then  decided  were,  first,  that  the  zemindary  was  in  the  nature  o{  ai^  impartible 
raj,  to  be  field  by  one  member  of  the  family;  secondly,  that  the  zemindary,  having 
been  granted  by  the  Madras  Qovemment,  after  an  escheat,  tQ  \i^  istimirar    ' 
zemindar,  was  to  be  treated  as  his  self-acquired  property;  thirdly,  tl^at  the  right, 
of  succession  to  it  was  to  be  determined,  not  by  any  particular  custom,  but  by  the 
general  Hindoo  law  prevalent  in  that  part  of  India,  with  only  such  qualificationa. 
as  might  follow  frqrxi  the  impartible  character  of  the  subject.      These  pippositions 
were,  at  least  in  the  latter  stages  of  the  litigation,  not  much  disputed.    That  which^ 
was  really  contested  between  the  parties  was  that  even  if  the  istimirar  zemindar* 
were,  as  he  \LdA  been  found  to  be  in  the  strict  sense  of  the  term,  a  member  pf  an^ 

*  2  W.  R.  P.  C.  31 ;  1  Suth.  P.  C.  R.  520. 
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undivided  Hindoo  family,  the  succession  to  this  zemindapry,  inasmuch  as  it  was  his 
separate  self-acquired  property,  was  to  be  determined  by  the  rules  which  regulate 
the  succession  to  the  property  of  one  separate  in  estate,  and  consequently,  that  his 
wife,  daughter,  and  daughter's  sons  were  entitled  to  inherit  it  in  preference  of  a 
brother,  a  brother's  son,  or  any  more  remote  collateral  in  the  male  line.    This  last 
point  had  been  first  raised  by  the  zemindar's  last  surviving  widow,  Angu  Muthu 
Natchiar,  in  a  suit  commenced  in  1845.    It  was  decided  against  her  by  the  Judge 
of  first  instance  in  1847.     She  appealed  against  his  decree  to  the  then  Sudder 
Court  of  Madras,  but  died  in  1850  before  het  appeal  was  heard.    Thereupon  there 
ensued  a  very  complicated  and  confused  litigation  amongst  the  descendants  of  the 
istimirar  zemindar,  touching  their  respective  titles  to  succeed  to  the  right  claimed 
by  the  deceased  widow,  and  to  prosecute  her  appeal*    The  claimants  were  first 
Kathama  Natchiar,  who  is  the  first  on  the  record  of  the  present  appellants,  her 
sister  of  the  whole  blood,  and  her  half  sister^  all  of  whom  seem  to  have  been 
daughters  of  the  zemindar^  then  having  or  being  capable  of  having  issue;  secondly, 
Sowmia  Natchiar,  a  fourth  daughter,  who  was  a  childless  widow ;  and  thirdly, 
Moothoo  Yadooga,  a  grandson  of  the  istimirar  zemindar  by  a  deceased  daughter, 
and,  as  would  appear  by  the  pedigree  admitted  in  this  cause^  an  elder  brother  of 
the  present  respondent,  who  is  since  dead.    The  final  judgment  of  this  Committee 
determined  both  the  question  of  representation  raised  between  these  parties,  and 
also  the  question  of  succession  raised  in  the  widow's  suit,  against  the  person 
claiming  as  nearest  male  heir  in  the  collateral  line  of  the  istimirar  zemindar.     It 
determined  these  questions  by  a  declaration  in  these  words  :-r^"  We  shaU  therefore 
humbly  recommend  Her  Majesty  to  reverse  the  decrees  cund  orders  complained  of 
by  this  appeal;  to  declare  that  the  suit  of  1856,  which  appears  to  us  to  have 
resulted  irom  erroneous  directions  given  by  the  Sudder  Court," — that  was  a  suit 
brought  by  the  widow*  as  an  original  suit, — ''  ought  to  have  been  and  ought  to  be ' 
dismissed ;  and  in  the  suit  of  1845,  to  declare  that  Sowmia  Natchiar  and  Moothoo 
Yadooga  were  not,  nor  was  eithfer  of  them,  but  that  the  appellant  and  her  sisters 
were,  as  against  the  respondent,  entitled  to  prosectite  the  appeal,  and  to  recover  the 
zemindary :  this  declaration  to  be  without  prejudice  to  the  rights  of  the  appel- 
lant and  her  sisters  inter  86.*'    The  sisters,  as  appears  by  the  admitted  pedigree 
in  this  cause,  have  since  died      There  is,  indeed,  a  statement  in  Mr.  Moore's 
Report,  that  they  were  dead  at  the  time  when  the  judgment  was  pronounced, 
but,  however  that  may  be,  it  is  certain  that  under  the  order  of  Her  Majesty 
made  in  pursuance  or  that  judgment,  the  first  appellant  became  the  zemindar 
of  Shevagunga,  taking  it  as  the  heir  of  her  father  next  in  succession  to  the  widow. 
That  having  been  the  state  of  things  for  some  years,  the  present  respondent 
brought  the  suit,  out  of  which  this  appeal  has  arisen,    llie  first  paragraph  of  his 
plaint  claimed  '*  to  recover  the  zemindary  of  Shevagunga  for  the  plaintiff  as  the 
eldest  surviving  male  heir  of  the  istimirar  zemindar.    But  this  somewhat  desperate 
attempt  to  reopen  the  question  which  had  been  closed  by  the  judgment  of  this 
Board  was  shortly  afterwards  abandoned,  and  by  a  subsequent  proceeding  he 
withdrew  the  claim  to  any  right  to  immediate  possession,  and  amended  his  plaint 
accordingly.    The  plaint  then  went  on  to  pray  in  the  alternative, — "  first,  to  have 
fC  declaratory  decree  passed,  establishing  the  plaintiff's  right  to  succeed  to  the  said 
zemindary  as  next  heir  after  the  death  of  the  first  defendant,  and  adjudging  her 
tp  pay  him  Ks.  60,000  per  annum  for  maintenance,  and  further  declaring  him 
entitled  to  immediate  possession  of  a  portion  of  the  palace.  No.  1,  whitsh  was 
occupied  and  enjoyed  by  his  maternal  grandmother  and  mother  during  their 
lifetime;   secondly,  to  declare  him  entitled  to  immediate  management  of  the 
devastanams,  pagodas,  and  choultries  situated*  in  the  said  zemindary,  and  of  the 
lands  bestowed  on  them,  to  receive  the  honors  done  by  the  said  devastanams  and 
choultries,  and  to  conduct  the  af&irs  thereof;  thirdly,  to  grant  to  him  such  further 
or  other  relief  as  the  nature  of  the  case  will  admit  of."    The  plaint  then  stated 
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the  title  of  the  plaintiff,  which  is  in  effect,  that  inasmuch  as  upon  the  death  of 
the  present  zemindar  t}ie  persons  entitled  to  inherit  and  to  succeed  to  tibe 
zemindary  would,  according  to  the  ordinary  course  of  Hindoo  law^  be  the  grand- 
sons of  the  istimirar  zemindar  if  the  estate  were  partible,  he,  being  the  eldest  of 
such  grandsons,  and  the  estate  being  impartible,  must  be  taken  to  be,  by  right  of 
primogeniture,  the  person  next  in  succession  to  the  zemindary.  The  plaint  then 
raised  a  case  of  waste  against  the  first  defendant  (the  zemindar).  After  mentioning 
certain  leases  which  are  no  longer  the  subject  of  dispute,  it  w^it  on  to  say : — ''The 
first  defendimt  has  not  leased  to  the  sixth  defendant  the  punnai  (cultivated  by 
the  owner)  and  kolkriam  (purchased)  lands  belonging  to  the  said  zemindary, 
which  was  put  in  her  possession  by  virtue  of  the  decree  of  Her  Majesty  in 
Council,  but  she,  notwithstanding  her  being  a  widow,  has  alienated^  contrary  to 
la:sv,  a  great  part  of  the  said  lancb,  and  pledged  the  state  jewels,  and  incun*ed 
debts  so  as  to  affect  the  permanent  income  of  the  zemindary."  It  then  stated 
some  special  grounds  for  coming  into  Court.  It  said  : — "  The  first,  second,  third, 
fourth,  and  fifth  defendants  and  others  have  combined  together  to  defraud  the 
plaintiff  of  his  right  to  the  said  zemindary,  and  the  thirds  fourth,  and  fifth 
defendants  have  executed  an  agreement  to  their  brother,  the.  second  defendant^ 
assigning  to  him  tlieir  invest  in  the  said  zemindary,  which  thay  pretend  to  have 
on  tibe  death  of  tljte  first  defendant.  The  i^t  defendant  haa  also  executed  a 
(locument  to  one  Ponnoosamy  Tever,  whose  daughter  was  lately  married  to  the 
second  defendant,  authorising  him  (the  said  Ponnoosamy  Tever)  to  establish  the 
right  alleged  by  the  first  defendant  to  be  possessed  by  her  son^  the  second 
defendant,  to  succeed  to  the  zemindary  after  her  death,  and  to  exercise  other 
powers  in  prejudice  to  the  plaintiffs'  interests  in  the  said  zemindary."  Then 
followed  the  case  made  for  the  relief  prayed  is\  respect  of  tne  management  of  the 
charitable  institutions  and  (or  maintenance,  which  it  is  unnecessary  to  state  in 
detail. 

The  defendants  to  the  suit  appeared  and  a^t  up  various  defences,  the  first  and 
second  defendants  impeaching  the  title  of  the  plaintiff  upon,  several  grounds ;  the  . 
third,  fourth,  and  fifth  def^idants  setting  up  a^  case  that  the  zemindary  to  which 
their  mother  had  succeeded,  had  either  always  bjeen  or  had  be^some  her  stridhanum; 
that  according  to  the  proper  course  of  succession  it  would,  upon  their  mother's 
death,  devolve  upon  them,  put  ^at  they  had  assigned  and  relinquished  by  deed 
their  rights  in  favor  of  their  brother,  the  seccxid  defendant.  Upon  these 
pleadings  the  following  issues  were  settled  :— "  1.  Whether  or  not  according  to 
Hindoo  law  petitioner  is  entitled  to  succeed  to  the  zemindary  of  Shevt^un^  at 
the  death  of  the  present  Banee  ?  2.  Whether  or  not  petitioner  is  entitled  to. 
succeed  to  the  said  zemindi^ry  at  the  death  of  the  Ranee  by  virtue  of  any  peculiar 
custom  which  obtains  in  that  zemindary  i  3.  Whether  or  not  petitioner  is 
estopped  by  this  being  *  res  judicata '  from  setting  up  any  peculiar  custom  ?  4. 
Whether  or  not  petitioner  is  immediately  entitled  to  the  maintenance  clai,med  or 
what  maintenance  as  such,  or  to  apartments  in  the  palace,  and  what  apartments  ? 
5.  Whether  or  not  petitioner's  claim  to  maintenance  and  apartments  is  barred  by 
the  law  of  limitation  ?  6.  Whettier  or  not  petitioner  is  entitled  to  the  immediate 
management  of  the  devastanams  and  chuttrams  in  the  zemindary,  and  if>  the 
honors  connected  with  the  said  management  ?  7.  Whether  this  is  a  suit  in 
which  a  declaratory  decree  can  be  given  ^t  all  ? " 

From  the  judgment  of  the  Court  of  first  instance  it  appears  that  the  second, 
third,  and  sixth  of  these  issues  were  abandoned.  That  judgment  conclusively 
disposed  of  the  fourth  against  the  plaintiff,  and  consequently  made  it  unnecessary 
to  ac^udicate  upon  the  fifth.  But  having  decided  the  seventh  issue,  viz.,  whether 
the  suit  was  one  in  which  a  declaratory  decree  cquld  be  given  at  all  in  the 
plaintiffs  favor,  it  proceeded  to  decide  the  first  issue  also  in  his  favor,  and 
thereupon  made  the  declaration  whidi  is  the  subject  of  this  appeal.  The  questions 
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1-aised  by  these  issues  were  the  only  questions  which  were  carried  to  the  High 
Court,  and  that  Court  affirmed  the  decree  of  the  Lower  Court  upon  both  points. 

Their  Lordships,  feeling  that  if  the  seventh  issue  has  been  improperly  found 
in  favor  of  tho  plaintiff,  and  this  is  a  case  in  which  a  declaratory  decree  ought 
not  to  be  given  at  all^  it  would  be  wholly  unnecessary  for  them  to  discuss  the 
first  issue,  have  in  the  first  instance  confined  the  argument  to  the  first  of  these 
questions,  and  now  proceed  to  give  judgment  upon  it. 

They  at  first  conceived  that  the  power  of  the  Courts  in  India  to  make  a 
merely  declaratory  decree  was  admitted  to  rest  upon  the  15th  Section  of  the  Code 
of  Civil  Procedure,  the  effect  of  which  has  been  so  much  discussedi  Mr»  Doyne, 
however,  raised  some  question  as  to  that,  and  suggested  that  thid  {)ower  was 
possessed  by  the  CouH>s  in  the  mofussil  befoi^  the  Code  of  Procedure  lims  passed, 
and  had  not  been  taken  away  thereby.  No  authority  wlych  establishes  the  first 
of  these  propositions  #as  cited ;  and  their  Lordships  conceive  that  if  the  Legisla- 
ture had  intended  to  continue  to  those  Courts  the  general  power  of  making 
declarators  (if  they  e^r  possessed  such  a  power),  it  would  not  have  introduced 
this  Clause  into  the  Code  of  Procedure,  which,  if  a  limited  construction  is  to  be 
put  upon  it,  clearly  implies  that  any  decree  made  in  excess  of  the  power  thereby 
conferred  would  be  obj^ionable,  the  Words  of  the  Section  being : — "  No  suit  shall 
be  open  to  objection  on  the  ground  that  a  mei*ely  declaratory  decree  of  order  is 
sought  thereby,  aud  it  shall  be  lawful  for  the  Civil  Courts  to  make  binding 
declarations  of  right  without  granting  cohsequential  relief"  Nor  does  anv  Court 
in  India  since  the  passing  of  the  Code  seem  to  have  considered  that  it  nad  the 
power  of  making  declaratory  deci^ees  independently  of  that  Clause. 

The  point,  therefore,-  to  be  determined  upon  this  appeal  is,  whac  is  the  tinid 
construction  ai^d  eSodt  to  be  given  to  that  Clause.  It  has  been  broadly  urged  at 
the  bar  that  the  discretion  given  to  the  Courts  is  absolute,  or  at  least  Controlled 
only  by  those  reasonable  considerations  upon  which  Oourts  of  justice  may  be  pre-» 
sumed  to  act  in  the  particular  t^ase  brought  before  them ;  and  that  in  ev^ry  case 
in  which  they  think  fit  to  make  a  declaratoiy  decree  under  that  Clause  tl^ey  are 
competent  to  do  so,  subject  of  cou^rse  to  having  the  ekercise  of  their  discretion 
controlled  by  the  Appellate  Court  in  cases  in  which  the  latter  may  think  there  are 
sufficient  grounds  for  interfering  with  a  discretion  whiph  the  Legislature  has  v^ted 
in  the  Lower  Court.  On  the  other  hand,  it  is  contended  that  the  Clause  must 
be  construed  upon  the  principles  and  by  the  light  of  the  decisions  of  the  English 
Courts  of  Equity,  lipon  the  50th  Section  of  the  15th  and  16th  Victoria,  Cap.  86, 
which  is  in  precisely  the  same  words,  and  that  the  true  limitation  of  the  powei^  of 
the  Courts  is  that  a  declaratory  decree  is  not  to  be  made  Unless  there  is  a  right  to 
oonsequentiid  relief,  which,  although  not  ask^d  foi^  might,  if  asked  for,  have  been 
given. 

We  have  been  deferred  to  a  vast  number  of  authorities,  some  to  show  what 
has  been  the  construction  given  to  this  Clause  in  the  Presidency  of  Bengal,  some 
to  show  what  construction  has  been  given  to  it  in  the  Presidency  of  Bombay,  and 
some  to  show  that  a  contrary  construction  has  been  put  upon  it  in  the  Presidency 
of  Madras.  We  have  also  been  referred  to  three  decisions  of  this  tribunal,  which,  if 
cleai^  and  explicit  on  the  point,  are  of  course  binding  upon  us.  Their  Lordships 
think  it  will  be  sufficient  as  to  the  Indian  cases  to  say  that  although  the  cases  in 
Bei^gal  are  not  uniform,  and  some  of  the  Judges  there  have  occasionally  used 
expressions  which  imply  that  the  Courts  have  a  wide  dtecretion  in  this  matter, 
still  the  balance  of  authority  is  in  favor  of  the  limited  construction  which  the 
appellants  would  put  upon  the  Clause.  In  Bombay  that  seems  to  be  even  more 
decidedly  the  case,  although  the  Bombay  decisions  to  which  we  have  been  referred 
cure  not  so  numerous  as  those  of  the  Courts  in  Bengal  It  is  obvious  that  an 
enactment  which  is  intended  to  apply  to  all  the  Courts  in  India,  and  which  is 
also  a  nxodem  enactment,  ought  to  receive  the  same  construction  in  all  those 
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.  Courts,  and  that  no  inconsistent  course  of  practice  Should  be  allowed  to  spring  up 
in  any  of  the  Presidencies.  That  construction  must  be  governed  by  the  decisioDs 
of  this  Board,  and  their  Lordships  in  the  course  of  the  argument  intimated  an 
opinion  that  the  three  deipisions  which  have  been  cited  do  in  fact  admit  the 
authority  and  binding  force  of  the  decisions  in  England,  and  establish  that,  with 
such  slight  qualifications  as  may  be  required  by  the  different  circumstances  of 
India  and  the  different  constitution  of  the  Courts  in  that  country,  the  applicatiou 
of  the  Clause  is  to  be  governed  by  the  same  pi*inciples  as  those  upon  wnich  the 
Court  of  Chancery  proceeds. 

In  the  first  of  these  cases  (that  of  Sreenarayan  Mittro,  decided  on  the 
15th*  January  1873),  there  is  a  distinct  reference  to  the  case  of  Rook  v.  Lord 
Kensington.  The  learned  Judge  who  delivered  the  judgment  of  this  Committee 
said : — ^"It  has  been -held  that  tinder  the  loth  and  16  th  victoria,  Cap.  86,  s.  50,  a 
declaratory  decree  cannot  be  made  unless  plaintiff  would  be  entitled  to  conse- 
quential relief  if  he  asked  for  it.  (Rook  r.  Lord  Kensington,  2  K.  and  J.,  756.) 
S.  15  Act  YIII  of  1859,  is  in  similar  terma  The  plaintiff,  upon  the  facts  so 
found,  is  not  entitled  to  any  relief  against  the  defendant.  It  has  been  shown 
that,  treating  the  documents  as  mere  agreements  between  the  plaintiff  and  the 
father  of  the  child,  the  plaintiff  could  have  no  right  to  maintain  the  present  suit." 
He  no  doubt  afterwards  observed : — "  It  is  not  a  matter  of  absolute  right  to  obtain 
a  declaratory  decree.  It  is  discretionary  with  the  Court  to  grant  it  or  not,  and 
in  every  case  the  Court  must  exercise  a  sound  judgment  as  to  whether  it  is 
reasonable  or  not  under  all  the  circumstances  of  the  case  to  grant  the  relief  prayed 
for."  It  appears,  however,  to  their  Lordships  that  that  paragraph  is  far  from 
claiming  an  UBlimited  discretion.  The  earUer  part  of  the  Judgment  shows  that 
the  power  is  limited  by  the  construction  put  upon  an  enactment  in  the  simdar 
words  in  Rook  v.  Lord  Kensington,  and  what  follows  is  merely  to  the  effect  that 
even  in  cases  in  which  some  consequential  relief  might,  if  prayed,  have  been 
granted,  it  would  stiU  be  a  matter  of  discretion  whether  the  Court  should  make  a 
mere  declaration  in  the  particular  case. 

The  next  case  was  that  which  has  been  shortly  called  the  case  of  Fyz  Ali 
Khan,  decided  on  the  22ndt  of  Jaauaj*y  1873.  Upon  this  point  their  Lordships 
then  said:— ^'' It  must  be  assumed  that  there  must  be  cases  in  which  a  merely 
declaratory  decree  may  be  made  without  granting  any  consequential  relief,  or  in 
which  the  party  does  not  actually  seek  for  consequential  relief  in  the  particular 
usuit;  otiierwise  the  15th  Section  of  the  Codcof  Civil  Procedure  would  have  no 
operation  <at  all.  What  their  Lordships  understand  to  have  been  decided  in  India 
on  this  article  of  the  Code,  and  in  the  Court  of  Chaucery  upon  the  .analogous 
provisicm  of  the  English  Statute,  is  that  the  Court  must  see  that  the  declaration 
of  right  may  be  the  foundation  of  relief  to  be  got  somewhere.  And  their  Lord- 
ships are  of  opinion  that  that  condition  is  sufficiently  answered  in  the  present 
case  eVen  if  it  be  assumed  l^hat  no  other  consequential  relief  was  in  the  mind  of 
the  party  or  was  sought  by  him  than  the  right  to  try  his  claim  to  enhance  in  the 
other  forum  in  which  he  is  now  compelled  by  statute  to  bring  >an  enhancement 
suit"  The  case  there  was  that  the  plaintiff  had  sought  as  zemindar  to  enhance 
the  rent  of  a  tenant.  -He  was  met  by  the  objection  that  the  zemindary  right  was 
not  in  him.  He  then  had  to  go,  as  he  could  on}y.go  for  a  final  determination  of 
that  question,  to  the  2illah  Court,  but  the  Zillah  Court  not  having  the  power  to 
give  him  the  consequential  relief  in  order  to  which  he  sought  that  declaration, 
namely,  tiie  trial  of  his  right  to  enhance,  could  only  make  the  declaration,  leaving 
him  to  seek  for  his  consequential  relief  in  the  Revenue  Court. 

The  correctness  or  effect  of  this  decision  is  not  affected  by  the  fact  which 
Mr.  Doyne  pointed  out,  that  the  plaintiff  afterwards  did  go  to  the  Revenue  Court, 
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and  there,  upon  the  merits  of  the  question  being  tried,  failed  to  establish  his  right, 
to  enhance. 

The  most  recent  case  is  that  of  the  Bajah  of  Pa^chete,  decided  on  the  15th* 
December  1874.  The  judgment  then  delivered  contains  this  passage  : — ^*  Their 
Lordships  do  not  think  it  necessary  to  determine  whether  pr  not  the  High  Court 
were  right  in  the  conclusion  they  came  to  as  to  the  proof  or  the  rebuttal  of  proof 
of  the  bromuttur  tenure,  because  in  their  Lordships'  opinion  the  judgment 
dismissing  the  suit  is  maintainable  on  totally  different  grounds.  This  is  in 
substance  a  suit  for  a  declaration  of  title,  and  it  is  a  suit  to  set  aside,  not  any 
deed  nor  any  aot,  but  a. mere  allegation  of  the  defendants  that  they  had  a  certain 
tenure.  In  their  Lordships'  view,  such  a  suit  is  not  maintainable."  After  giving 
the  words  of  the  Clause,  the  judgment  proceeds  :—^^' A  similar  Clause  in  this 
country  has  been  held  to  give  a  tight  of  obtaining  a  declaration  of  title  only  in 
those  cases  Where  the  Court  eould  have  granted  relief  if  relief  had  been  prayed 
for ;  and  that  doctrine  has  been  applied  t6  this  Clause  in  the  Indian  Act.  Now 
applying  tha^  test,  in  their  Lordships'  opinion  this  suit  is  not  maintainable.  The 
Rajah  was  not  entitled  to  relief  in  the  shape  of  an  order  giving  him  possession, 
inasmuch  as  he  was  in  receipt  of  the  tents  and  pirofits,  and  he  sought  fot  and 
cottld  obtain  no  other  descripTtion  of  possession  than  that  which  he  had."  There 
is  really  no  conflict  between  this  decision  and  that  which  had  been  ruled  in  the 
case  of  Fyz  Ali.  In  the  case  of  Fyz  Ali  the  plaintiff  sought  to  establidh  the 
aemindary  title,  which  was  properly  triable  in  the  Zillah  Court,  in  order  that  on 
the  title  thereby  established  he  might  bring  a  fresh  enhancement  tfuit  in  the 
Revenue  Court  In  this  case  of  the  Rajah  of  Pachete  the  zemindary  title  was 
admitted  by  all  the  defendants  upon  thd  proceedings:  and  the  question  which  the 
Rajah  sought  to  conclude  by  a  declarator  was  that  within  his  zemindary  there 
was  no  such  bromuttur  tenure  as  that  which  some  of  the  defendants  alleged  to 
exist  in  limitation  of  the  right  to  enhance,  which  as  ^  zemindar  he  would  pre- 
sumably have.  In  short,  he  wished  to  get  a  declaration,  the  effect  of  which 
would  be  to  prevent  the  fair  trial  in  the  Revenue  Court  of  tiie  very  question  to 
be  tried  there — t)ia.,  the  question  whether  he  as  zemindar  was  entitled  to  enhaneo 
the  rents  of  his  tenants  or  noi 

It  seems  to  their  Lordships  that  these  three  cases  do  all  more  or  less  a£Srm 
that  the  Indian  enactment  is  to  be  construed  as  the  English  Courts  have  construed 
the  similar  provision  in  the  English  Statute,  but  inasmuch  as  this  question  has 
been  so  fully  discussed  at  the  bar,  and  there  tireated  -as  not  concluded  by  those 
decisions,  and  as  it  is  desirable  to  have  an  authoritative  decision  upon  it,  their 
Lordships  think  it  right  to  say  that  if  these  three  cases  had  not  been  decided,  and. 
if  the  question  were  before  them  as  res  integra,  they  would  come  to  the  above- 
mentioned  conclusion,  and  I  wiU  state  as  shortly  as  I  can  the  reasons  upon  whi<^h 
they  would  do  so. 

It  is  clear  that  very  shortly  -after  the  passing  of  the  English  Statute,  in  fact 
in  tbe  (course  of  the  following  year,  the  construction  of  its  50th  Section  came  in 
question  in  the  Court  of  Chancery.  The  first  decision  of  Vice-Chancellor, 
Wood,  which  is  reported  in  the  Appendix  to  the  tenth  volume  of  Hare's  Reports, 
no  doubt  states  somewhat  broadly  the  discretionary  power  of  the  Court  to  make 
declarators  under  that  enactment,  but  in  the  two  other  cases  which  were  decided 
a  month  or  two  afterwards — namely,  the  case  of  Greenwood  v.  Sutherlamd,  and 
Garliek  v.  Lawson — ^the  learned  Vice-Cha&cellor  receded  from  that,  and  held  that 
the  powers  of  the  Court  were  not  so  enlarged  by  the  statute  as  to  enable  him  to 
make  any  declairation  touching  future  interests  during  the  life  of  a  tenant  for  life. 
In  the  <jase  of  Garliek  v.  Lawson  he  said  : — "  Now  a  declaration  in  the  lifetime 
of  the  tenant  for  life  with  regard  to  the  interests  of  the  parties  entitled  in 
reversion  ^ould  not  have  been  made  in  a  cause  at  the  time  that  statute  passed^ 
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and  therefore  coald  not  have  been  made  on  a  special  ease.  Then  came  the  new 
Act,  which  merely  said  that  a  suit  should  not  be  open  to  objection  on  the  grouud 
that  a  merely  declaratory  decree  or  order  was  sought.  It  enabled  the  Court, 
in  its  discretion,  where  it  should  appear  to  be  necessary  for  the  administration  of 
an  estate,  or  to  the  relief  to  which  a  plaintiff  might  be  entitled  to  make  a  decree, 
notwithstanding  it  should  be  merely  declaratory.  But  this  was  not  a  ease  in 
which  it  was  necessary  to  do  so.*' 

The  question  next  came  before  Yice*Chancellor  Kindersley  in  Jackson  v. 
Tumley. '  At  the  close  of  his  elaborate  judgment  on  the  particular  case,  the  learned 
Judge  says : — "  I  am  of  opinion  that  this  question  cannot  be  litigated ;  that  the 
tepresentative  of  a  deceased  lessee  cannot  file  a  bill  against  the  lessor  to  litigate 
the  question  whether,  in  the  event  of  a  breach  of  a  covenant  taking  place,  the 
lessor  would  have  a  right  founded  upon  it,  and  I  may  observe  that  the  last  branch 
of  the  Section  is  not  Unimportant.  It  says : — *  It  shall  be  lawful  for  the  Court  to 
make  binding  declarations  of  right,  without  granting  consequential  relief.'  That 
seems  to  imply  that  it  contemplates  a  case  in  which  the  Court  is  capable  of 
giving  consequential  relief.  Here  there  is  not  merely  no  consequ^itial  relief 
asked,  but  none  is  capable  of  being  given." 

In  the  case  of  Kook  v.  Lord  Kensington^  Vice-Chancellor  Wood  also  put  the 
same  construction  upon  the  words  of  the  Clause.  He  said  < — The  form  of  that 
Section  of  the  statute  implies  that  there  is  a  consequential  relief  which  might  be 
granted  in  each  case  when  the  right  has  been  so  declared,  but  that  the  parties  are 
not  to  be  compelled  to  ask  for  that  relief,  and  they  may  satisfy  themselves  by 
simply  asking  a  declaration  of  right,  and  not  pursuing  the  matter  further." 

That  decision  was  followed  shortly  afterwards  by  the  case  of  Lady  Langdale 
t;.  Briggs,  which  is  the  more  importlant,  because  there,  as  here,  the  question  was 
whether  the  Clatise  empowered  the  Oourt  to  declare  future  interests.  Lord  Justice 
Turner  went  at  great  length  through  the  earlier  cases^  in  order  to  show  that  it 
was  against  the  general  course  and  practice  of  the  Court  to  do  this ;  that  that  had 
not  been  altered  by  his  own  Act,  enabling  the  parties  to  state  a  case  for  the 
adjudication  of  the  Court;  and  then  he  proceeded  to  deal  with  the  argument 
which  had  been  raised  before  him,  to  the  effect  that  under  the  more  recent  statute, 
the  15th  and  16th  Victoria,  Cap.  86,  that  power  was  given.  He  says: — "  Some 
aid  to  the  appellant*s  argument  on  this  part  of  the  case  was  also  attempted  to  be 
drawn  from  the  50th  Section  of  the  15th  and  16Lh  Victoria,  Cap.  86,  the  improve- 
ment of  Jurisdiction  Aet,  but  I  take  the  same  view  of  that  ^aactment  as  the  Vice- 
Chancellor  Wood  seems  to  have  taken  of  it  in  Garlick  v,  Lawson— ^that  it  does  not 
extend  the  teases  in  which  declarations  of  right  may  be  made,  but  merely  enables 
the  Court  to  declare  rights  without  following  up  the  declarations  by  the  directions 
which,  according  to  the  old  practice,  would  have  been  necessarily  consequent  upon 
them."  Those  directions  which  according  to  the  old  practice  would  have  been 
necessary  and  consequent,  would  have  involved  consequential  relief  in  one  shape 
or  another.  There  is,  therefore,  no  ground  for  saying  that  the  judgment  of  Lord 
Justice  Turner  did  not  go  to  the  full  extent,  as  to  the  construction  of  the  Clause, 
of  the  judgments  of  Vice-Chancellor  Wood  in  Rook  v.  Lord  Kensington,  and  Vice- 
Chancellor  Kindersley  in  Jackson  ^,  Tumley. 

What  then  has  been  the  history  of  this  ^Clause  in  India  ?  It  appears  that 
before  the  passing  of  the  Code  of  Procedure,  it  had  been  extefnded  to  India  by 
Act  VI  of  1854,  the  19th  Section  of  which  is  in  precisely  the  same  words  as  the 
English  enactment  I  may  remark  that  some  of  those  who  sat  in  the  Supreme 
Court  of  Calcutta,  were  always  anxious  that  when  an  English  Statute  was 
extended  to  the  Presidency  Courts,  it  should  be  so  extended  in  precisely  the  same 
words,  in  order  that  those  Courts  might  have,  on  questions  of  construction,  the  ad- 
vanta^  of  the  English  authorities,  and  that  it  should  not  be  open  to  Counsel  to  make 
nice  distinctions  upon  the  varying  language  of  the  two  statutes.     In  this  instance 
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that  principle  seems  to  have  been  acted  upon  by  the  Legislature,  and  not  long  after 
the  Indian  Act  was  passed,  the  question  of  its  construction  appears  to  have  come 
before  the  Supreme  Court  in  the  cause  of  Sreemutty  Bc^coomaree  Dossee  r. 
Nobocomar  Mullick  and  another  (Boulnois'  Reports).  That  Court  was  bound  to 
act  upon  the  English  authorities,  and  accordingly  that  portion  of  its  judgment 
which  dealt  with  this  question  is  in  these  words : — "  One  argument,  which  has 
been  strongly  pressed  in  support  of  this  view,  is  founded  on  the  29th  Section  of 
Act  VI  of  1854.  But  that  enactment  only  removes  the  objection  to  the  suit, 
which  consists  in  its  seeking  merely  a  declaration  of  right  without  a  consequential 
relief.  It  leaves  untouched  the  objectipn  that  may  consist  in  the  want  of  sufficient 
interest  in  the  plaintiff  vto  maintain  such  a  suit,  or  in  the  absence  of  material 
parties  interested  in  the  question.  And  the  cases  cited  by  Mr.  Advocate-General, 
show  that  the  Courts  at  home,  neither  under  the  i^imilar  Section  in  the  English 
Statute,  nor  under  Sir  Geoi^e  Turner's  Act,  wiU  exercise  their  discretion  in 
declaring  rights  where  the  parties  principally  affected  are  not  before  them."  The 
cases  cited  were  the  cases  which  had  then  been  decided  on  the  consti^uction  of  the 
English  Act  And  this  decision  shower  that  the  construpt^on  vhich  hei/i  qbtained 
in  the  Court  of  Chancery  was  adopted  iMid  i^ted  upon  by  the  Supreme  Court  of 
Calcutta. 

Then  came  Act  VIII  of  1859,  or  the  Code  of  Procedure,  in  framing  which 
the  liCgislature  thought  fit  to  piqk  oi;t  of  ^ct  VI  of  18^4  the  IQth  Action,  and 
to  embody  it  in  the  very  same  words  in  the  new  Code.  It  seems  to  their  Lord- 
ships unreasonable  to  suppose  that  the  Legislature  did  not  mean  to  use  the  words 
in  the  sense  which  by  juaipial  construction  they  had  been  obtained.  Again,  it  is 
to  be  observed  that  when  the  Supreme  Court  of  Calcutta  ceased  to  exist,  and  the 
Hi^h  Court  was  created,  the  Charter  of  the  new  Court  required  that  Court  to  be 
guided  in  its  original  jurisdiction  by  the  principles  which  had  governed  the 
Supreme  Court.  Unless,  therefore,  tne  limited  construction  put  upon  the  Clause 
by  the  Supreme  Court  is  to  prevail  generally  in  all  the  Courts  of  India,  we  must 
come  to  the  aJbsurd  conclusion  th§t  the  same  words  are  tQ  be  interpreted  by  the 
High  Court  in  one  a^nse  when  it  is  exercising  its  original  jurisdiotion  or  sitting 
on  an  appeal  from  a  decree  xa%(ie  ui^^der  that  jurisdiction,  and  in  a  different  sense 
when  it  is  sitting  on  an  appeal  froip  a  mofussil  Court;  and  further  that  the 
Legislature  has  by  the  s^me  form  of  words  intended  to  make  one  law  for  the 
mofussil  Courts,  and  another  for  tbose  of  the  Presidency  towns. 

It  appears,  therefore,  to  tl^air  lordships,  that  the  construction  which  must 
be  put  upon  the  Clause  in  question  is,  that  a  declaratory  decree  oannot  be  made 
unless  there  be  a  right  to  consequential  relief  capable  of  being  had  in  the  same 
Court,  or  in  certain  cases  in  some  other  Court.  They  admit  the  qualification 
introduced  by  the  case  of  Fyz  Ali. 

With  respect  to  the  course  of  decision  in  the  Presidency  of  Madras,  it  is 
to  be  observed  that  some  of  the  earlier  cases  decided  there  adopted  the  English 
construction.  In  others,  the  Judges  who  claimed  a  wider  disoretion  a«  to  making 
declaratory  decrees,  have  assigned  a^  a  reason  for  its  exercise,  that  there  does  not 
exist  in  India  the  power  of  ei^tertaining  a  suit  to  perpetuate  testimony.  That 
reason  does  not  apply  to  the  present  case,  ii^  which  there  is  no  testimony  to  per- 
petuate, but  in  no  case  is  it  a  satisfactory  reason.  The  proper  remedy  for  such  a 
defect  in  the  administration  of  justice,  if  it  exists,  is  an  Act  of  the  Legislature. 
It  cannot  be  supplied  by  putting  an  erroneous  construction,  or  a  different  con- 
struction from  that  which  prevails  ix^  other  parts  of  India,  upon  a  statute  which 
has  no  reference  to  the  subject.  It  may  be  observed  further  upon  the  Madras 
cases  that  the  Courts  there  do  not  appear  really  to  have  claimed,  as  Mr.  Doyne 
has  claimed  for  them,  an  uncontroUod  discretion  in  making  declaratory  decrees. 
The  judgmeiit  of  Chief  Justice  Scotland  in  this  very  case,  certainly  does  not  go  so 
&JC.    He  says : — ^'  It  has  been  dpcided  by  this  Court  that  the  rule  of  the  Equity 
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Courts  in  England  is  not  applicable  to  declaratory  suits  here,  and  it  is  now  settled 
that  a  suit  pra}dng  nothing  more  than  a  declaration  of  title,  is  maintainable 
under  the  15th  Section  of  the  Code  of  Civil  Procedure,  although  no  consequential 
relief  be  gmntable  upon  the  declaration,  if  a  good  ground  for  seeking  the  protec- 
tion of  such  a  suit  is  shown  to  exist."  What  I  have  already  said  on  the  part  of 
their  Lordships  shows  that  they  dissent  from  that  position;  but  still  the  very 
proposition  admits  that  there  must  be  some  special  ground  "for  seeking  the 
protection  of  such  a  suit."  He  then  refers  to  the  last  decided  case,  and  the  con- 
clusion which  he  draws  from  the  decision  is  this : — "  To  support  such  a  suit  there 
must  appear  to  have  been  some  act  done  which  had  worked  or  was  likely  to  cause 
injury  or  serious  prejudice  to  the  plaintiff's  alleged  title,  and  in  the  present  case 
I  think  that  ground  does  appear."  Then  he  proceeds  to  consider  the  special 
grounds  which  exist  in  this  case.  Mr.  Justice  Holloway  goes  further,  and  says 
that  the  mere  quieting  of  doubtful  titles  would  be  a  sufficient  reason  and  a  better 
reason  than  the  fact  of  alienations  having  been  made.  The  principle  so  stated,  if 
acted  upon,  would  open  the  door  to  the  determination  of  future  interests  whenever 
one  party  chose  to  uiink  it  desirable  that  a  dispute  as  to  title  which  might  at  any 
time  afterwards  crop  up,  should  be  determined  by  a  declarator. 

Having  said  thus  much  on  the  construction  of  the  Act,  their  Lordships  will 
now  deal  with  the  arguments  which  have  been  addressed  to  them  to  show  that 
even  upon  the  limited  and  strict  construction  of  the  enactment  this  decree  may  be 
maintained.  The  first  point  upon  which  it  is  desirable  to  observe  is  that  of  the 
claim  to  maintenance,  upon  that  it  is  only  necessary  to  say  that  the  suit  must 
now  be  treated  as  if  the  claim  to  maintenance  had  never  been  put  forward. 
There  has  been  a  final  adjudication  between  the  parties  as  to  the  right  to  main- 
tenance. It  was  held  by  the  Lower  Court  that,  even  if  the  plaintiff  were 
unquestionably  the  next  in  succession  to  the  zemindary,  he  would  have  no  right 
to  claim  present  maintenance  fix)m  the  z6mindar,  and  there  was  no  appeal  from 
that  decision  to  the  High  Court. 

It  wiQ  be  convenient  to  consider  next  the  grounds  which  the  High  Court  of 
Madras  seetns  to  have  considered  sufficient  to  justify  the  declaration.  The  Chief 
Justice  says : — "  It  appears  that  the  first  defendant  favoring  the  second  defendant's 
title,  and  concerting  with  him  in  opposition  to  the  plaintiff,  had  employed  an 
ag^nt,  and  executed  a  power  of  attorney  to  him,  for  tiae  purpose  of  assisting  the 
second  defendant  to  possess  himself  of  the  zemindary,  and  withhold  possession 
after  her  death.  This,  without  reference  to  the  other  acts  alleged,  is  sufficient  to 
show  an  extreme  determination  of  hostility  towards  the  plaintiff,  and  there  can  be 
no  doubt,  I  think,  that  serious  injury  to  the  plaintiffs  right  is  the  probable,  if  not 
certain,  result  of  the  opposition  thus  begun."  It  appears  to  their  Lordships  that 
the  defendant,  the  zemindar,  was  perfectlv  competent  to  grant  that  power  of 
attorney,  and  that  there  is  nothing  in  it  which  would  give  the  plaintiff  a  right  if 
he  had  brought  a  suit  for  that  purpose  to  have  it  set  aside.  It  can  from  the  very 
nature  of  the  instrument,  operate  only  during  the  zemindar's  lifetime,  and  we  are 
not  to  assume  that  any  act  will  be  done  under  it  which  the  plaintiff  would  have  a 
right  to  impeach ;  but  if  any  such  act  is  done  under  it  -  as,  for  instance,  if  she 
were  to  devolve  the  succession  upon  her  son,  so  that  his  interest  might  become 
absolute,  or  the  like>  their  Lordships,  by  their  decision  upon  the  present  question, 
would  by  no  means  pi*cclude  the  plaintiff  from  seeking  to  impeach  that  act,  and  to 
treat  it  as  invalid.  They  do  not  prejudge  any  question  of  that  kind  which  may 
arise.  Mr.  Justice  Holloway,  as  before  remarked,  rested  his  judgment  broadly  on 
the  necessity  of  quieting  titles,  which  their  Lordships  think  is  a  ground  far  too 
wide  for  adoption,  and  one  that  cannot  possibly  justify  the  decls^tion  in  this 
case,  because,  independently  of  the  construction  of  the  statute,  it  appears  to  have 
been  very  reasonably  ruled  in  India  that  the  Court  will  not  tiy  questions  of  title 
as  to  future  interests  where  neither  claimant  has  a  right  to  present  possession. 
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especially  questioDS  of  title  which,  like  the  present,  may  never  arise.  (See 
Pranputty  Eoer,  mother  and  guardian  of  infant  Isreenundun  v.  Lall  Futteh 
Bahadoor,  8  Sevestre,  277.*) 

A  further  question  is  raised  by  the  pleadings,  which  was  hardly  adverted  to  in 
the  argument, — namely,  the  title  set  up  by  the  sisters  and  the  grant  of  their 
interest  to  the  second  defendant ;  but  that  cannot  give  the  plaintiff  a  right  of 
action  in  this  case  if  it  does  not  otherwise  exist.  That  transaction  cannot  affect 
the  interests  of  the  plaintiff;  if  these  ladies  would  have  no  title  against  him  they 
cannot  have  given  a  better  title  than  they  had  themselves  to  the  second  defend- 
ant. It,  at  most,  raises  another  point  to  be  determined,  should  the  title  to  this 
zemindary  come,  on  the  death  of  the  existing  zemindar,  to  be  properly  litigated 
between  the  plaintiff  and  the  second  defendant. 

The  point  which,  though  not  adverted  to  in  the  judgment  of  the  High  Court, 
has  been  mainly  pressed  upon  their  Lordships  by  the  learned  Counsel  for  the 
respondents,  is,  that  the  plaint  originally  made  a  case  of  waste,  that  it  was 
necessary  that  the  right  of  the  plaintiff  as  nearest  reversioner  should  be  ascer- 
tained in  order  to  support  such  a  suit,  and  that  if  the  suit  had  been  tried  out  as  it 
was  at  first  framed,  there  would  have  been  a  case  for  consequential  relief.  The 
coarse  the  case  took  was  that  when  it  came  before  the  Judge  for  the  settlement  of 
issues,  he  thought  that  the  question  of  waste  ought  not  to  be  tried  in  this  suit, 
There  was  afterwards  an  application  made  to  him  to  frame  an  additional  issue, 
which  he  rejected ;  and  the  reasons  for  his  coming  to  that  conclusion  are  given  at 
page  11.  They  are  the  following : — "  At  the  settlement  of  issues  the  Court  was  of 
opinion  that  the  question  of  alienation  of  the  revenues  of  the  zemindary  was  not 
one  which  had  any  place  in  the  present  suit,  which  should  be  confined  as  much  as 
possible  to  the  real  object  in  view,  which  is  to  ascertain  whether  or  not  plaintiff 
IS  the  proper  person  to  succeed  to  the  zemindary  at  the  death  of  the  Banee.  At 
present  plaintiff  has  no  title  either  in  possession  or  expectancy,  and  until  he  has 
established  his  right  as  remainderman,  he  is  not  in  a  position  to  question  anything 
that  may  be  done  in  regard  to  the  disposal  of  the  property  by  the  present  pro- 
prietor. Moreover,  it  would  be  impossible  to  frame  an  issue  on  this  point,  when 
the  property  said  to  be  alienated  is  qot  distinctly  specified,  and  when  the  parties 
who  must  necessarily  be  in  possession  are  not  parties  to  the  suit.  It  is  not  con- 
tended that  these  alienations  can  operate  beyond  the  lifetime  of  the  present 
Sanee,  and  therefore  if  plaintiff  is  successful  in  establishing  his  right  to  succession, 
he  will  have  ample  opportunity  in  future  of  preventing  injury  to  the  property.  If, 
on  the  other  hand,  he  is  unsuccessful,  the  disposition  of  the  property  is  a  matter 
with  which  he  has  no  concern.'^  The  plaintiff  appears  to  have  acquiesced  in  this 
interlocutory  order.  If  he  had  thought  it  had  improperly  affected  his  case,  he 
might  have  raised  before  the  Appellate  Court  the  question  of  its  propriety,  under 
the  Section  of  the  Code  which  enables  him  to  do  so,  and  that  question  would  then 
have  been  regularly  before  us.  Considering  tl^e  frame  of  the  suit,  their  Lordships 
do  not  think  the  order  was  improper  or  unreasonable. 

The  ai'guments  now  under  consideration  are  founded  on  the  right  of  a 
reversioner  to  bring  a  suit  to  restrain  a  widow  or  other  Hindoo  female  in  posses- 
sion from  acts  of  waste,  although  his  interest  during  her  life  is  future  and  con- 
tingent. Suits  of  that  kind  form  a  very  special  class,  and  have  been  entertained 
by  the  Courts  ex  necessitate  rei.  It  seems,  however,  to  their  Lordships  that  if 
such  a  suit  as  that  is  brought,  it  must  be  brought  by  the  reversioner  with  that 
object  and  for  that  purpose  alone,  and  that  the  question  to  be  discussed  is  solely 
between  him  and  the  widow;  that  he  cannot  by  bringing  such  a  suit  get,  as 
between  him  and  a  third  party,  an  adjudication  of  title  which  he  could  not  get 
without  it.  Here  if  the  plaintiff  had  brought  his  suit  to  restrain  the  widow  from 
acts  of  waste,  he  might,  no  doubt,  have  had  to  prove,  not  merely  the  acts  of  waste 

*  2  Hay's  ReporU,  608. 
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I  

alleged,  but  a  title  sufficient  to  give  him  a  locus  stamdi  in  Court  Their  Lord- 
ships are  not  prepared  io  say  that  by  showing  that  he  was  a  grandson  of  ihe 
istimirar  zemindar,  although  a  doubtful  question  might  thereafter  arise  between 
him  and  the  second  defendant  as  to  which  should  succeed  to  the  zemindary^  he 
would  not  have  established  a  sufficient  locua  ata/ndi  against  the  widow,  and  the 
right  to  have  her  acts  of  waste  restrained  for  the  protection  of  the  estate.  This, 
however,  would  not  necessarily  give  him  a  right  to  bring  the  second  defendant 
into  Court  in  order  to  obtain  a  final  adjudication  of  title  against  him. 

It  appears,  therefore,  to  their  Lordships  that  even  if  the  plaintiff  had  proved 
acts  of  waste  against  the  widow,  which  he  has  not  done,  that  would  not  have 
given  him  a  right  as  against  the  second  defendant  to  have  the  question  which 
arises  between  them  determined  by  a  declarator. 

Upon  these  grounds,  their  Lordships  think  that  both  the  Courts  below  have 
come  to  a  wrong  conclusion  upon  the  seventh  issue;  and  holding  ihat»  they 
conceive  it  would  he  improper  for  them  to  intimate  any  opinion  as  to  the  correct- 
ness or  incorrectnesa  of  the  very  learned  judgments  given  in  India  on  the  first 
issue.  Consequently  it  will  be  their  Lordj£ips'  duty  humbly  to  advise  Her 
Majesty,  on  the  fiiKlin^  upon  the  seventh  issue,  to  dismiss  the  suit  of  the  respon- 
dent, but  without  prejudioe  to  any  question  of  title  to  the  zemiiidary  which  he 
may  hereafter  be  entitled  to  assort  on  the  death  of  the  first  defendant,  the 
zemindar.  We  think  that  as  be  brought  a  suit  which  he  ought  not  to  have 
brought,  he  must  pay  th&  ooBts  of  the  suit  in  the  Indian  Courts  and  those  of  this 
appeal. 


The  12th  February  1875, 

Preaent : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Monti^e  E.  Smith, 

and  Sir  Bobert  F.  CoUier. 

EnhaThcement  of  Bent — Dependent  Taiooka — Beg.  VIII  of  1793 

&  51— Act  X  of  1859  «8.  16  &  17. 

On  Appeal  from  the  High  Court  at  CdUvifa* 

Hurronath  Soy  asid  others 

verauB 

Qobind  Chunder  Dutt. 

A  suit  brought  to  recover  rent  on  account  of  a  depende&t  talook  at  an  enhanced  late  aftet  oatio} 
was  decreed  by  the  Collector.  The  case  came  in  appeal  before  the  High  Court,  who  thought  that  the 
rent  admittedly  never  having  varied,  the  defendant  was  protected  from  enhancement  under  Act  X  of 
1869  8.  15.  riaintiff  appealed  to  the  Privy  Coo&oU  pleading  grounds  upon  wldch  the  renfta  of  ryots 
having  rights  of  occupancy,  were  liable  to  enhanc^nent  under  s«  17 : 

Hbld  that  these  groundjB.were  not  applicable  to  a  dependent  talook  created  before  the  dooenjual 
settlement;  such  talooks  being  protected  &om  enhanoement  by  Beg.  Yin  of  1793  s.  51,  except  under 
the  circumstances  therein  meniloned. 

Held  that  even  a  dependent  talookdi^  who,  under  the  proviaionB  of  that  Seotion  (61),  might 
otherwise  be  liable  to  enhancement,  was  exempted  by  Act  X  of  1859  s.  15,  if  he  held  his  tenure  other* 
wise  than  under  a  terminable  lease  and  at  a  fixed  rent  which  had  not  been  changed  from  the  time  of 
the  permanent  settlement. 

HlfiLD  that  as  these  conditions  were  satisfied  in  the  case  of  this  talook,  it  was  protected  from 
enhancement ;  for  although  a  decree  of  the  Budder  Court  of  1821  had  declared  that  the  jumma  should 
be  fixed  at  pergunnah  rates,  and  a  decree  of  1860  construed  the  earlier  decree  as  declaring  that  plaiw*'*^ 
was  entitled  to  enhance,  the  rent  never  was  assessed  at  pergunnah  rates,  and  never  was  enhanced. 

» 

*  From  the  judgment  of  Jackson  and  Phear,  JJ.^  decided  on  the  15th  January  1866. 
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This  Was  a  wit  broa^t  to  re<sover  rent  at  an  enhanced  rate  after  notice  of 
enhancement  for  Turaf  Oomedpore,  a  dependent  talook  comprised  within  the 

Skiintiif's  three  annas  sxxd  four  gundas  f^hare  of  the  zemindaree  Pergunnah 
[ahomedshahee  in  ZiUah  Jeasore.  Thia  suit  was  brought  in  the  Revenue  Court 
uiidef  Act  X  of  1859.  The  Collector  who  tried  the  case  thought  that  the  rent 
ought  to  be  enhanced,  and  he  decreed  accordingly.  He  says : — '*  The  case  has 
bem  pending  sinoe  1862,  when  the  issues  were  first  fixed  after  hearing  the 
pleadings  on  both  aides.  I  oome  to  the  conclusion  that  the  only  issue  on  which 
there  is  any  ctispnte  between  the  parties  is  that  first  laid  down,  viz.,  whether 
tiie  provisions  of  aa  16  and  16  Act  X  of  1859  do  not  apply  to  the  talook 
regarding  the  rents  of  which  the  present  suit  is  brought,  and  whether  the  rent 
under  these  cinmmstanees  can  be  enhanced.  Defendant's  mookhar  admits  the 
faimesa  of  the  peigunnah  rates  assessed,  but  bases  all  his  resistance  to  the  paying 
of  the  enhancea  rent  on  the  principle  above  menti<med.  I  do  not  think  there 
can  bo  any  doubt  that  the  rent  oan  be  enhanced  under  the  power  conveyed  in 
the  two  de<asions  above  quoted  "  (referring  to  two  decisions  of  the  Sudder  Court 
of  the  30th  April  1831  and  of  the  11th  December  1860  respectively,  which  will 
be  eonaidered  preeently).  The  Ccdlector  proceeds : — "  It  is  distinctly  laid  down 
there  thai  the  rents  of  Talook  Oomedpore  may  be  enhanced  by  the  plaintiff  after 
iasning  the  noti<^  required  by  law  at  the  pergunnah  rates,  and  in  the  face  of 
these  deciaions  of  the  highest  judicial  authoritiea,  I  cannot  see  that  the  plea  of 
delendant  oan  for  a  moment  be  entertained.     I  accordingly  reject  it." 

The  case  came  on  appeal  before  the  High  Court,  who  thought  that  the 
main  question  waa  whether,  under  the  circumstances,  the  rent  admittedly  never 
having  varied,  the  ialodkdar  was  not  now  protected  by  s.  15  Act  X  of  1859, 
and  desired  that  the  argument  might  be  confined  to  this  point,  and  having 
heard  iMth  parties  upon  it,  were  of  opinion  that,  under  the  provisions  of  s.  15 
of  Act  X  of  1859,  the  defendant  was  protected  from  enhancement,  and  they 
decreed  actordingly. 

The  present  appeal  is  against  that  decision,  and  the  question  is  whether  the 
plaintifiTs  are  entitled  to  enhance  the  rent  in  the  manner  in  which  they  claim  to 
enhance  it.  The  notice  of  enhancement  is  this: — *'£e  it  known  that  in  the 
three  annas  and  four  gundas  share  of  Pergunnah  Mahomedshahee  our  zemindaree, 
the  87  mouzahs  with  hoodahs  julkur,  eta,  of  Turuf  Oomedpore,  on  a  jumma 
of  it&  8,346'-14*4  without  settl^nent,  and  liable  to  increase  or  decrease,  used 
to  be  recorded  in  the  name  of  the  late  Baboo  Nil  Comul  Pal  Chowdhry.  On 
a  survey  of  the  lands  of  the  said  jumma,  the  same  has  been  shown  to  comprise 
26,236  beegahs  and  8  cottaha  of  land,  and  after  deduction  of  1,041  beegahs 
mad  S  cottaha  on  account  of  ghur-lack  (unculturable),  khal  khonduck  (ditches, 
etc.),  a  net  area  of  25,196  beegaha  and  5  eottahs  at  the  prevailing  peigunnah 
rate  was  assessed  at  Bs.  36,001*ll'-8,  and  a  notice  having  been  served  accordingly, 
and  a  suit  No.  68  of  1855  brought  for  assessment  of  the  said  jumma  in  the  Court 
of  the  Principal  Sudder  Ameen  of  this  ziUah.  On  an  appeal  preferred  by  us, 
the  Judges  of  the  Suddur  Oourt>  on  the  11th  December  1860  (referring  to  the 
decree  in  the  former  Bttit)i  declared  that  the  said  mehal  was  liable  to  assessment, 
ki  Aecordance  with  the  deoiaicm  of  the  Zillah  Court,  after  service  of  notice,  there- 
fine,  as  there  is  in  your  possession  an  excess  of  land  on  a  deficient  jumma,  and 
the  piodUctiVQ  powers  of  that  land  have  increased,  we  consequently  serve  you 
with  this  notice,  under  the  provisions  of  s.  13  of  Act  X  of  1859,  for  the  pur- 
pose of  getting  from  yon  from  the  year  1269  the  rente  of  25,196  beegahs  and 
5  eottahs  out  of  26,236  beegahs  ana  8  eottahs  of  land,  less  1,041  beegahs  and 
3  cottaha  of  unculturable  ditch,  waste  land,  etc.,  comprised  within  the  37 
nouBahs  and  hoodaha,  with  julkui^  of  the  aforesaid  Turuf  Oomedpore,  by 
asseaament  thereof  at  the  prevailing  pergunnah  rates."  Therefore,  the  ground 
upon  which  the  plaintiff  seeks  to  enhance  the  rent  is,  that  there  is  in  the 
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defendant's  possession  an  excess  of  land  on  a  defident  jumma,  and  that  the 
productive  powers  of  that  land  have  increased. 

Those  are  grounds,  though  not  accurately  expressed,  upon  which  the  rents 
of  ryots  having  rights  of  occupancy  are  liable  to  enhancement  under  a.  17 
Act  X  of  1859,  but  they  are  not  applicable  to  a  dependent  talook  like  the 
present,  which  was  created  before  the  decennial  settlementw  Talooks  of  that 
description  are  protected  by  s.  51  Eeg.  YIII  of  1793  from  enhancement,  except 
under  the  circumstances  therein  mentioned ;  see  also  Beg.  XLIY  of  1793  &  7. 
The  decree  of  the  Collector,  therefore,  could  not  be  supported  even  if  the 
rent  of  the  talook  were  liable  to  enhancement  under  the  provisions  of  &  SI  of 
Reg.  VIII  of  1793. 

It  may,  however,  be  well  to  consider  whether  the  High  Court  was  right 
in  holding  that  the  defendant  was  by  s.  15  of  Act  X  of  1859  protected  from 
enhancement  in  any  case  and  upon  any  grounds.  S.  15  says : — ^''No  dependent 
talookdar,  or  other  person  possessing  a  permanent  transferable  interest  in  land 
intermediate  between  the  proprietor  of  an  estate  and  the  ryots,  who,  in  the 
provinces  of  Bengal,  Behar,  Oriasav  and  Benares,  holds  his  talook  or  tenure 
(otherwise  than  under  a  terminable  lease)  at  a  fixed  rent  which  has  not  been 
changed  from  the  time  of  the  permanent  settlement,  shall  be  liable  to  any 
enhancement  of  such  r^it,  anything  in  s.  51  Beg.  YIII  of  1793,  or  in  any  law 
to  the  contrary,  notwithstanding."  To  bring  the  case  within  that  Section,  he 
must  hold  hLs  tenure  otherwise  than  under  a  terminable  lease,  and  he  must 
also  hold  at  a  fixed  rent,  ii^hich  has  not  been  changed  from  the  time  of  the 
permanent  settlement  It  should,  be  remarked  that  s.  15  does  not  render  liable 
to  ^enhancement  dependent  talookdars,  who  were  exempted  by  s.  51  Beg.  YIII 
of  1793,  but  exempts  from  enhancement,  amongst  others,  dependent  talookdars 
,who,  under  the  provisions  of  that  Section>  might  otherwise  be  liable  to  en- 
hancement. 

Now  the  first  question  is,  did  the  defendant  in  this  case  hold  at  a  fixed 
rent  ?  Proceedings  which  have  been  taken  from  time  to  time  between  parties 
who  were  represented  by  the  parties  in  the  present  suit,  the  zemindar  on  tihe 
one  side»  and  the  owner  of  the  talook  on  the  other,  have  been  put  in  evidence. 
The  first  decision  to  which  it  is  important  to  refer  is  that  of  the  30th  May 
1811.  That  was. a  suit  brought  by  Bajender  Deb  Boy,  the  then  talookdar, 
against,  amongst  other  defendants,  Kishen  Mohen  Banerjee,  who  derived  his 
title  to  the  zemindaree  through  a  purchase  at  a  sale  in  execution  of  a  decree 
of  the  Supreme  Court  of  Calcutta  in  the  month  of  Srabun  1207,  and  who  also 
claimed  Turuf  Oomedpore  under  the  same  purchase.  The  plaintiff  claimed  the 
talook  under  a  gift  from  his  father,  the  former  zemindar,  dated  the  27th  Bysack 
1195,  before  the  date  of  the  sale  in  execution.  The  Zillah  Judge,  acting  upon 
the  bill  of  sale  of  the  Supreme  Court,  dismissed  the  plaintiff's  suit.  The  plaintiff 
thereupon  appealed  to  the  Provincial  Court  of  Calcutta^  and  filed  the  deed  of 
gift  from  his  father  dated  the  27th  Bysack  1195.  The  case  was  heard  in  the 
first  instance  by  the  second  Judge,  who  held  that  although  Kishen  Mohun 
Banerjee  purchased  the  zemindaree  rights  of  the  former  zemindar,  yet  the 
talookdaree  rights  of  the  appellant  could  not  be  destroyed,  and  under  those 
circumstances  it  was  his  opinion  that  the  decision  of  the  ZiUah  Judge  was 
wrong  and  should  be  reversed,  and  that  the  appellant  should  pay  to  the  re- 
spondent the  rents  of  the  talook  as  he  did  to  the  former  zemindar  at  the  rates 
of  the  tahoot  of  the  decennial  settlement.  The  case  afterwards  came  up  in  the 
Court  of  the  first  Judge,  who  agreed  with  the  second  Judge,  and  a  decree  was 
accordingly  passed  as  follows : — "  The  first  and  second  Judges,  having  agreed 
in  their  judgment  that  the  decision  of  the  Zillah  Court  should  be  revereed, 
and  that  talook  Turuf  Oomedpore  be  declared  as  the  right  of  the  appellant  in 
the  manner  of  a  mofussil  talook,  therefore  it  was  ordered  that  the  decision  of 
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Mr.  James  Devienne  Thoume,  acting  Judge  of  the  Civil  Court  of  the  above 
zillah,  dated  the  2l8t  March  of  the  year  1808,  be  reversed  and  set  aside ;  and 
that  the  appellant  having  been  put  and  maintained  in  possession  of  the  turuf 
aforesaid,  do  pay  the  rents  thereof  to  the  respondent  Kishen  Mohun  Banerjee, 
in  accordance  with  the  amount  laid  down  in  the  tahoot  of  the  decennial  settle- 
ment, which  the  appellant  used  to  pay  to  the  former  zemindar."  (See  Record, 
pp.  32  to  35.)  Now  the  rent  is  there  treated  as  a  fixed  rent,  which  the  defen- 
dant talookdar  used  to  pay  to  the  zemindar. 

That  decree  having  been  passed  in  the  year  1811,  a  suit  was  commenced 
on  the  17th  September  1812  by  the  then  zemindars,  Petumber  Ghose  and  Kishen 
Mohun  Banerjee,  against  Mohes  Chunder  Deb  Boy,  minor  son  of  Bajender  Deb 
Boy,  and  against  Bamender  Deb  Boy,  guardian  of  the  above  minor  in  the  Court 
of  Zillah  Jessore,  for  the  recovery  of  Bs.  1,443-3-12,  alleged  to  be  due  for  arrears 
of  rent,  upon  the  following  allegation,  viz,,  that  having  purchased  the  three 
annas  and  four  gundas  share  of  Pergunnah  Mahomedshahee,  etc.,  the  zemindaree 
of  (jobind  Deb  Boy,  they  went  on  paying  year  by  year  the  sum  of  Ba.  9,268-8-1-1 
aicca,  the  jumma  of  the  above.  That  on  the  30th  of  the  month  of  May  of  the 
year  1811  A.D.,  by  a  decision  of  the  Judges  of  the  Provincial  Court,  the  talooks 
aforesaid  were  decreed  as  the  risht  of  Bajender  Deb  Boy  as  his  mofussil  talook. 
After  the  death  of  the  aforesaid,  the  defendants  had  possession,  and  when  we 
ealled  for  from  them  the  sum  aforesaid,  being  the  jumma  as  per  tahoot,  which 
was  the  proper  rental,  they,  out  of  the  jumma  of  the  decennial  settlement, 
acknowledged  only  the  sum  of  Bs.  7,825-4-8-1  sicca.  But  as  out  of  the  total 
of  jumma  claimea  after  deduction  of  the  amount  of  jumma  acknowledged  by 
tiie  defendants  a  sum  of  Bs.  1,443-3-13  remains  due,  we  therefore  institute  a 
miscellaneous  suit  in  the  Zillah  Court  for  the  recovery  of  the  rent  at  the  rates 
of  the  decennial  settlement.  This  appears  from  the  decree  of  the  Sudder  Court 
of  the  30th  April  1821.  It  also  appears  from  the  said  decree  that  on  the 
23rd  December  1813  the  acting  Judge  of  the  Zillah  Court,  on  all  the  pounds 
stated  in  his  decision,  and  in  accordance  with  the  decision  of  the  Provincial  Court, 
dated  the  30th  May  1811,  already  referred  to,  ordered, — ''  that  the  said  suit  be 
decreed,  and  that  the  defendants  were  to  pay  to  the  plainti£fs  year  by  year 
the  sum  of  Bs.  9,268-8  as  the  rents  of  the  said  talook.  The  defendants  pre- 
ferred an  appeal  to  the  Provincial  Court,  and  that  Court,  in  accordance  with 
a  judgment  of  an  appointed  Judge  of  the  Court  that  the  former  owner  of  the 
zemindaree  had  before  the  decennial  settlement,  made  over  the  talook  at  a  yearly 
jumma  of  Bs.  7,826-4-8-1  sicca,  ordered, — "  that  the  decision  of  the  acting  Judge 
of  Zillah  Jessore,  dated  the  23rd  December  1813,  be  reversed  and  quashed,  and 
that  the  costs  of  both  Courts  be  borne  by  the  respondents." 

The  case  came  before  the  Sudder  Court  on  special  appeal  from  the  Provincial 
Court  In  their  decree  dated  the  30th  April  1821  they  state  that,  amongst  other 
documents,  two  papers  were  put  in,  viz.,  on  the  part  of  the  plainti£&,  a  dhol  of 
the  decennial  settlement  for  the  year  1197,  showing  the  jumma  of  Turuf  Oomed- 
pore  at  the  sum  mentioned  in  the  plaintiff's  plaint ;  and,  on  the  part  of  the  defen- 
dants, a  hustabood  paper  of  the  year  1197  B.,  showing  a  decrease  of  the  jumma 
recorded  in  the  heba,  and  fixing  it,  after  deduction  of  improper  abwabs,  at  the 
Bom  of  Bs.  7,631."  They  then  proceed: — "In  the  opinion  of  this  Court,  after 
examination  of  those  two  documents,  they  are  held  to  be  unworthy  of  credit  or 
^reliance,  because  the  document  filed  by  the  plaintiff  being  alleged  to  be  a  docu- 
ment fiom  the  Collector's  office,  does  not  bear  the  signature  or  initials  of  any 
Qovemment  officer,  and  although  on  the  second  document  there  appears  to  be  the 
initials  of  the  Collector's  name,  yet  his  name  is  not  even  mentioned  in  the  said 
hustabood^  and  therefore  none  of  those  documents  appear  sufficient  to  determine 
the  amoimt  of  jumma  on  the  tahoote  of  the  settlement  of  that  year.  In  short  the 
amount  of  jumma  of  the  disputed  talooks,  as  alleged  by  both  parties,  has  not  been 
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proved  by  them  before  this  Court ;  taid  the  decision  of  the  Provincial  Court  as  to 
the  amount  it  maintains  for  those  talooks  by  rejecting  the  claim  of  the  plaintifia 
should  be  confirmed,  as  the  parties  do  not  agree  as  to  the  amount  of  jumma  of 
those  talooks  between  them ;  under  those  circumstances,  for  the  purpose  of  putting 
%in  end  to  quarrels  and  disputes  between  the  parties,  suits  have  been  instituted 
for  a  very  long  time,  that  is,  from  the  time  of  institution  of  the  old  suit  and  of 
the  new  one,  about  the  jumma  of  tiie  disputed  talooks  in  the  Zillah  and  in  this 
Court*    The  Order  of  the  Court  is  that  the  jumma  of  Talook  Oomedpore  be  fixed 
according  to  perguhnah  rates,  and  in  accordance  with  the  rules  laid  down  in 
k  8  Beg.  V  of  1612/'    Not  that  the  jumma  shall  be  enhanced,  but  that  tfaeve 
being   a    dispute  betrween   the    parties  as  to  what  was  the  amount  of  the 
jumma,  it  shall  be  fiied  according  to  pergunnah  mtes,  eta    They  thought 
that  it  ought  to  be  paid  according  to  p)&munnah  rates,  because  they  could  not 
ascertain  what  was  the  actual  amount  of  the  rent ;  but  they  did  not  assess  the 
rent  or  fix  by  their  decree  the  amount  to  be  paid  for  arrears;  nor  did  they  older 
the  rent  to  be  enhanced.    The  suit  was  not  for  the  purpose  of  enhancing  the 
rent,  but  a  miscliollaneou^  suit  for  recovering  arrears.    This  Committee  has  ali^Midy 
pointed  out  in  a  former  case  of  Gopal  LaS,*  which  was  cited  in  argument,  that 
there  is  a  gmat  distinction  between  a  suit  to  enhance  and  a  suit  to  reoorviBr  arveare. 
They  there  say : — "  Their  Lordships  are  of  opinion  that  a  suit  to  enhance  is  veiy 
difierent  from  a  suit  to  recover  arrears  oif  rent  at  the  rate  originally  fixed,  and  thi^ 
it  is  founded  entirely  upon  difierent  principles,    l/o  a  suit  for  enhancement  it  will 
be  no  bar  to  plead  that  all  arrears  according  to  the  original  rate  have  been  paid." 
The  zemindar  acting  upon  that  decision  of  the  Sudder  Court,  subsequently 
brought  a  suit  to  enhance  the  rent.    We  have  not  the  decree  of  the  Court,  but 
we  have  a  reference  to  it  in  the  i2nd  volume  of  the  printed  dedsions  of  the 
Sudder  Court,  of  the  11th  December  1860.    The  Court  says :— «  This  suit  was 
brought  to  enhance  the  rents  6t  Thlxfdlk  Oomt^dpore,  upon  a  given  measurement 
and  pergunnah  rates,  on  the  averment  that  the  said  talook  constituted  an  undei^ 
tenure,  comprised  in  the  plaintiff's  three  annas  and  four  gundas  share  of  Tunif 
Mahomedshahee,  purchased  by  him  at  lui  auction  sale,  held  by  order  of  the  Master 
in  Equity  of  the  Supreme  Court.'*    It  is  to  be  observed  that  it  was  purchased, 
not  under  a  sale  for  aiTears  of  rev^dntlej  but  in  execution  of  a  decree.    Then  they 
proceed  to  state  what  the  diffen^nt  contentions  were,  and  they  finally  oome  te 
this  conclusion : — "  As  tiien  it  Is  evident  that  Oobind  Chunder  Dutt,  who  pur- 
chased the  right  of  Issurchuhder,  th^  mortga^  proprietor,  is  entitled   to  be 
regarded  as  talookdar  of  the  entire  turuf  o?  Oomedpore,  and  as  it  is  nowhere 
pleaded  that  notice  of  enhanceihent  has  been  served  upon  him,  the  decree  in 
plaintifi^s  favor  giving  him  the  authority  to  assess  must  be  subject  to  plaintiff's 
serving  the  notice  required  bv  the  law.    Ite  present  order,  therefore,  will,  under 
the  peculiar  circumstances  or  the  tese,  merely  be  to  the  recognition  of  plaintifi*^ 
right  to  assess  after  proper  service  of  hotice  on  the  proper  parties."    JProfoably 
they  used  the  word  ^  assess  "  instead  of  "  enhance)"  and  intended  to  declare  tha^ 
the  plaintiff  had  a  right  to  enhance  upon  service  of  the  proper  notioe.    Alter  that 
decision  had  been  pronounced,  an  application  Was  made  to  th6  Court  to  review 
their  judgment      The  Court  say: — "Now  it  is  urged  through  the  present 
petition,  and  it  is  6bjeeied  in  Court>  that  if  the  decree  of  the  year  l8Sl  confers  on 
the  plaintiff  the  power  to  assess,  the  contention  now  arises,  what  ratet  is  the 
plaintiff  entitled  to  obtain  on  such  reassessment  of  the  rental.    It  has  been  urged 
that  in  the  ease  decided  in  the  Sudder  Court  in  the  year  1821,  the  former  owner 
in  that  case  had  merely  based  his  right  for  assessment  at  an  increased  rental  mt 
the  following  grounds : — That  the  rents  of  the  said  lands  should  be  of  an  amount 
equal  to  the  amount  of  sudder  jumma  of  the  zemindaries,  that  is,  that  it  should 
be  Rs.  9,400,  and  the  talookdar  had  pleaded  in  reference  thereto  that  he  oouM 
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reiDflun  in  possession  of  the  mokumiree  (fixed)  rental  of  Ba.  7,400 ;  consequently, 
in  the  above  suit  the  only  point  at  issue  was  whether  the  (ntmer  of  the  property 
could  enhance  the  rent  to  Rs.  9,400,  or  whether  the  talookdar  was  entitled  to 
remain  in  possession  on  the  jumma  of  Rs.  7,400."  Then  they  say : — '^  Mr.  Peter- 
son now  asks  that  an  enhancement  be  decreed  in  our  decision  in  accordance 
with  the  increase  granted  in  the  old  suit.  Our  judgment  is,  that  as  the  Court 
had  merely  decided  that  the  plaintiff  could  enhance  after  service  of  the  necessary 
notices  on  the  tenants,  and  therefore  the  present  contention  as  to  the  amount  of 
enhancement  which  will  have  to  be  fixed  in  .accordance  with  other  rates  as  above 
mentioned^  belong  to  another  subject.  And  after  service  of  the  notices  above 
mentioned  upon  uie  tenant,  it  will  then  be  time  to  decide  that  question/'  There^ 
fore,  the  Oourt  proceeding  on  the  decree  of  1821  declared  that  the  plaintiff  was 
entitled  to  enhance,  but  refused  to  decide  to  what  extent  the  enhancement  could 
be  made,  and  left  that  question,  involving  the  construction  of  the  decree  of  1821, 
open  for  decision  after  notice  of  enhancement  should  have  been  served. 

Now,  it  does  not  appear  that  either  after  the  decree  of  the  80th  April  1821, 
or  afber  that  of  the  11th  December  1860,  the  defendant  or  those  under  whom  he 
claims  ever  paid  a  higher  rent  than  Sa.  Ra  7,825  odd,  or  8,346  odd,  the  corre* 
spending  amount  in  company's  rupees,  or  that  the  plaintiffs  or  the  zemindars 
under  whom  they  claim  ever  obtained  a  decree  for  arrears  assessed  at  a  higher 
yate ;  on  the  contrary,  it  appears  that  after  the  decree  of  1821  and  before  ths^  of 
December  1860,  via.,  on  the  22nd  March  1827,  a  fiumer  of  the  zemindaree  sued  for 
and  obtained  a  deorse  against  the  talookdar  for  arrears  of  rent  at  the  rate  of  Sa. 
B&  7,826  odd,  the  jumma  which  he  stated  was  acknowledged  by  the  talookdar 
(Record*  p.  47).  In  his  plaint  in  that  suit  he  says  the  talook  was  the  talook  of 
Bajender  Deb  Boy ;  that  after  his  death  Mohesh  Chunder  Roy,  having  come  into 
possession  by  right  of  inheritance  without  any  settlement  as  to  the  jumma,  used 
to  pay  me  the  sum  of  Rs.  7,825-4-8^  as  the  yearly  rental  acknowledged  by  him 
(p.  46). 

On  the  19th  August  1847  a  similar  decree  for  arrears  was  obtained,  the 
jumma  of  tiie  talook  being  stated  to  be  Co.'s  Rs.  8,346  odd  (p.  63). 

On  the  31st  March  1848  there  was  a  similar  decree  for  arrears  recovered  by 
the  aemindar,  who,  in  his  plaint,  stated  that  the  talook  was  recorded  in  the  name 
of  the  defendants,  liable  to  increase  or  decrease,  at  the  rent  of  Co.'s  Rs.  8,346  odd 
<p.  66). 

Numerous  other  decrees  were  obtained  by  the  zemindars  against  the  talookdars 
for  arreai«  of  rent  between  1826  and  1860,  either  at  the  rate  of  Sa.  Rs.  7,825  odd, 
or  at  the  corresponding  rate  of  Co.'s  Rs.  8,346  (see  Record,  pages  45  to  74). 

It  appears,  therefore,  to  their  Lordships  that  there  was  ample  evidence, 
independentiy  of  any  presumption  arising  under  Act  X  of  1859  s.  16,  to  prove 
that  the  talook  was  held  at  a  fixed  rent,  and  that  such  rent  had  not  been  changed 
from  the  time  of  the  permanent  settlement.  The  rent  was  not  changed  by  the 
decree  of  1821,  for  whether  right  or  wrong,  it  at  most  amounted  to  a  declaratory 
decree  that  the  jumma  should  be  fixed  at  pergunnah  rates ;  or,  according  to  the 
construction  put  upon  it  by  the  decree  of  1860,  that  the  plaintiff  was  entitied  to 
enhance.  The  rent  never  was  assessed  at  pergunnah  rates,  and  never  was  enhanced. 
Besides,  there  is  the  statement  in  the  judgment  of  the  High  Court  that  the  rent 
had  admittedly  never  varied. 

We  have  been  referred  to  the  case  of  Nuffer  Chunder  Paul  Chowdhry  and 
another  v.  Poulson,*  decided  by  this  Committee  on  the  24th  January  1873.     It 

?)pears  to  their  Lordships  that  that  is  quite  a  different  ease  from  ike  present, 
hat  was  the  case  of  a  mokumiree  tenure,  and  it  was  proved  that  it  was  created 
as  late  as  1824.  Their '  Lordships  say: — "It  should  be  stated  that  this  suit  was 
decided  before  Act  X,  to  which  reference  has  been  made,  came  into  operation. 
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The  state  of  the  law  then  was  that  he  could  defendJiimsdf  by  showing  an  ancient 
tenure  going  back  twelve  years  before  the  decennial  settlement;  but  ne  made  no 
case  of  the  kind.  He  made  a  case  of  mokurruree  tenure  established  by  pottahs 
in  1824."  The  fact  that  those  pottahs  were  created  in  1824<,  long  since  the  time 
of  the  permanent  settlement^  rebutted  the  presumption  that  the  tenure  had  been 
held  from  the  time  of  the  permanent  settlement. 

Our  attention  has  been  called  by  the  learned  Counsel  for  the  appellant  to  the 
following  paragraph  in  the  judgment  in  that  case : — "  In  their  Loroships'  opinion 
the  defendant  did  establish  that  the  rent  at  which  the  talook  was  held  had  not 
been  changed  for  a  period  of  twenty  years  before  the  commencement  of  this  8uit» 
and  that  he  thereby  cast  upon  the  plaintiff  the  burden  of  showing  '  the  contrary ' 
(in  the  words  of  the  Act),  or  that  tne  rent  had  been  fixed  at  some  later  period; 
and  their  Lordships  are  of  opinion  that  the  plaintiff  has  succeeded  in  proving  that 
which  was  cast  upon  him  to  prove."  But  that  opinion  merely  goes  to  the  effect 
that  proof  that  the  pottahs  were  created  subsequently  to  the  permanent  settle- 
ment rebutted  the  presumption  created  by  the  16th  section  of  Act  X  of  1859, 
that  the  tenure  had  been  held  at  a  uniform  rent  from  the  time  of  the  permanent 
settlement. 

It  should  be  remarked  that  a  rent  may  be  a  fixed  rent  though  liable  under 
certain  conditions  to  be  enhanced.  That  position  is  fully  borne  out  by  s.  15 
Act  X  of  1859.  The  Section  does  not  merely  say  that  the  tenures  therein 
described  shall  not  be  liable  to  enhancement  ''if  held  at  a  fixed  rent,"  but  ''if 
held  at  a  fixed  rent  which  has  not  been  changed  from  the  time  of  the  permanent 
settlement."  If  the  mere  fact  of  holding  at  a  fixed  rent  was  a  bar  to  enhancement^ 
the  Section  would  have  been  unnecessary.  The  term  '*  fixed  rent"  in  thai^ Section 
cannot  mean  a  rent  so  permanently  fixed  that  it  cannot  be  enhanced  under  any 
circumstances. 

It  is  unnecessary  to  determine  what  would  have  been  the  effect  of  the  decrees 
of  1821  and  1860,  so  long  as  they  were  unreversed,  if  Act  X  of  1859  had  not  been 
passed.  Their  Lordships  concur  entirely  with  the  High  CSourt  that  the  effect  of 
those  decrees  did  not  put  the  plaintiffs  in  a  better  position  than  other  landlords 
who,  previously  to  the  passing  of  Act  X,  had  a  good  right  to  enhance,  but  whose 
right,  if  not  exercised  frx>m  the  time  of  the  permanent  settlement,  was  taken  away 
by  the  15th  Section  of  that  Act. 

Upon  the  whole,  their  Lordships  are  of  opinion  that  the  High  Court  came  to 
a  correct  conclusion  in  holding  that  the  rent  was  not  liable  to  enhancement,  and 
they  will  humbly  recommend  Her  Majesty  that  the  decree  of  the  High  Court  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

There  is  another  appeal  which  was  consolidated  with  this.  The  recommenda- 
tion to  Her  Majesty  will  be  the  same  in  both  cases. 

The  appellants  will  pay  the  costs  of  both  appeals. 


The  13th  February  1876. 

Present : 
Sir  James  W.  Colvile,  Sir  Ejames  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Possession — Certificate — Berumiee — Act  VIII  of  1869  s,  260— PriricipaZ  amd 

Agent — Execution  Sale. 

On  Appeal  from  the  High  Court  al  Calcutta*        ' 

*  From  the  judgment  of  Kemp  and  Paul,  JJ.,  decided  on  the  19th  December  1870. 
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Lokhee  Narain  Eoy  Giowdhry  and  others 

versus 
Eallypuddo  Bandopadbya  and  others. 

In  a  suit  for  possession  brought  by  the  holder  of  a  certificate  of  purchase  of  property  sold  at  an 
ezecntion  sale,  it  la  open  to  the  real  owner  if  in  possession  (Act  YIII  of  1859  s.  260  notwithstanding) 
to  show  that  plaintiff  is  the  apparent  owner  only  (benameedar)  and  a  mere  trustee. 

Where  a  man  steps  in  during  an  auction  sale  and  assumes  the  character  of  a  principal  agent,  and 
deposing  another  who  is  really  acting  as  agent  purchases  the  property,  he  cannot  afterwards  be  allowed, 
in  equi^,to  turn  round  and  claim  to  have  purchased  not  for  the  principal  but  for  himself,  and  to  obtain 
a  profit  ont  of  his  purchase. 

This  suit  was  brought  by  the  widow  and  two  sons  of  Ishan  Chunder  Banerjee 
against  Baboo  Lokhee  Narain  Roy,  to  recover  possession  of  a  nine  annas  share  of 
the  zemindaree  called  Eishenpoora.  The  case  set  up  in  the  plaint  was  that  the 
nine  annas  had  been  purchased  at  an  auction  sale  held  in  execution  of  a  decree 
obtained  against  a  lady  of  the  name  of  Monmoheenee  Dabea,  and  that  the  certifi- 
cate of  purchase  was  given  to  Ishan  Chunder;  and  it  is  alleged  that  Lokhee 
Narain  Koy  obtained  forcible  possession  of  the  nine  annas  subsequently  to  the 
certificate  of  sale.  The  defence  was  that  Ishan  Chunder  was  the  manager  of 
Lokhee  Narain,  and  had  purchased  the  nine  annas  benamee  for  him.  It  appears 
that  Lokhee  Narain  is  himself  the  owner  of  seven  annas  of  the  zemindaree,  and 
that  Monmoheenee  was  the  owner,  for  life  only,  of*  the  other  nine  annas ;  and  that 
it  was  her  life  interest  which  was  sold.  It  would  seem  also  that  Lokhee  Narain 
claims  the  reversionary  interest  after  Monmoheenee's  death  in  those  nine  annas. 

The  Judge  in  settling  the  issues  refused  to  lay  down  any  issue  upon  the 
question  whether  the  purchase  was  benamee  or  not^  in  consequence  of  a  decision 
of  the  Full  Bench  of  the  High  Court  of  Calcutta*  which  had  determined  that  it 
could  not  be  shown  against  the  holder  of  a  certificate  of  sale  under  an  execution 
that  he  purchased  benamee  for  another,  whether  the  suit  was  brought  by  any 
person  against  him,  or  was  brought  by  such  holder  himself  as  plaintiff.  The 
Section  of  the  Code  of  Civil  Procedure  upon  which  the  question  turned  is  s.  260, 
and  the  words  applicable  to  the  question  are  these : — ''  And  any  suit  brought 
against  the  certified  purchaser  on  the  ground  that  a  purchase  was  made  on  behalf 
of  any  person  not  the  certified  purchaser,  though  by  agreement  the  name  of  the 
purchaser  was  used,  shall  be  dismissed  with  costs/'  It  was  held  by  this  Committee 
in  appeal  from  the  case  referred  to, — the  case  of  Mussamut  Buhuns  Kowur  v. 
Beharee  Lall,  reported  in  the  14th  Moore,  p.  496, 1  that  this  Section  should  be 
construed  strictly  and  literally,  and  was  applicable  only  to  a  suit  brought  against 
the  certified  purchaser  to  assert  the  benamee  title  against  him,  that  the  statute 
did  not  make  benamee  purchases  illegal,  and  that  the  real  owner  for  whom  the 
purchase  was  made,  if  in  possession,  and  if  that  possession  had  been  honestly 
obtained,  might  defend  a  suit  brought  by  the  holder  of  the  certificate  and  show 
that  he  was  the  apparent  owner  only  and  a  mere  trustee.  However,  these  issues 
being  settled  before  the  case  had  been  decided  on  appeal,  the  Judge  of  course  felt 
bound  by  the  decision  of  the  full  Court  and  settled  the  following  issues  only : — 
"  First,  is  the  defendant  in  possession  of  the  disputed  share  of  the  zemindaree 
under  circumstances  which  amount  to  a  transfer  to  him  of  the  title  which  the 
plaintiffs  derived  from  their  purchase  (made  by  Ishan  Chunder  Banerjee)  ?  If 
not,  can  the  plaintiffs  obtain  the  relief  sought  for,  and,  if  in  possession,  under 
such  circumstances,  can  the  defendant's  possession  be  disturbed  ?  **  The  Judge  adds 
the  note : — ''  The  plea  set  up  by  the  defendant,  that  the  plaintiff's  &ther  had 
purchased  the  property  in  question  benamee  for  defendant's  benefit,  and  with  his 
money,  was  not  allowed  under  the  Full  Bench  Ruling  of  12th  November  1868." 

In  Mussamut  Buhuns  Eowur  v,  Beharee  Lall,  it  was  stated  in  the  judgment 
of  the  High  Court  that  if  the  certified  purchaser  was  really  benameeidar,  or  a 

*  11  W.  B.  F.  B.  16.  t  18  W.  B.  167;  2  Suth.  P.  0.  B.  575. 
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trustee  for  another  person,  and  after  the  certificate  of  sale  did  some  fresh  act  to 
put  the  real  purchaser  into  possession,  that  might  operate  as  a  transfer  of  the 
property  to  him.  They  say : — "  If  a  person  who  has  gained  a  title  by  limitation 
waives  that  title  in  favor  of  the  real  owner,  and  gives  up  possession  to  him  as  the 
rightful  owner,  such  act  would  probably  be  held  to  amount  to  a  waiver  of  thd 
right  which  he  had  gained  by  limitation,  and  to  confer  it  upon  the  real  owner. 
In  like  manner,  if  a  benameedar  should  acknowledge  the  puttshase  to  have  been 
made  benamee,  and  waive  the  right  conferred  upon  him  by  ss.  259  and  260,  and 
give  up  possession  to  the  real  purchaser  as  the  rightful  owner,  such  act  would 
probably  amount  to  a  transfer  of  the  title  as  well  as  of  the  possession  to  the  real 

Surchaser."  This  passage  in  the  judgment  was  the  authority  under  which  the 
u^^  laid  down  the  two  issues.  It  is  obvious  that  in  the  decision  of  thase  issues 
it  b^mes  material  to  inquire  under  what  circumstances  possession  was  given  by 
one  party  to  the  other^  and  whether  by  reason  of  the  antecedent  relationl)etween 
the  parties  it  was  meant  to  operate  as  a  transfer  of  the  property.  Therefore  the 
relation  of  the  parties,  whether  they  really^  were  benameedar  and  beneficial  owners, 
was  very  proper  to  be  enquired  into  and  tried  upon  the  issue  in  fact  laid  down; 
and  accordin^y  the  Judge  of  the  Court  of  Cuttack,  having  taken  evidence  as  to 
the  sale  and  the  circumstances  under  which  it  was  made,  proceeded  to  give  his 
opinion  upon  the  question  whether  the  purchase  was  made  by  Ishan  Chunder  on 
his  own  behalf,  or  as  the  manager  and  on  behalf  of  Lokhee  Narain. 

A  good  deal  of  evidence  was  given  upon  that  question,  but  the  learned  Judge 
seems  to  have  rested  his  decision  entirely  upon  two  witnesses^  and  testing  his 
decision  upon  those  witnesses  he  came  to  the  conclusion  that  the  purchase  had 
been  made  by  Ishan  Chund^  on  his  own  account  and  with  his  own  funds.  Hd 
says :— •*  It  is  proved  from  the  evidence  of  two  of  the  most  trustworthy  of  their 
witnesses,  both  of  them  native  gentlemen,  whose  evidence  is  entitled  to  the  AiUest 
belief,  viz.,  Kanie  Lall  Pundit  and  Baboo  Mohun  Persad  Roy,  that  the  purchase  of 
the  zemindaree  in  dispute  was  made  by  Ishan  Chunder  on  his  own  account  and 
with  his  own  funds."  Their  Lordships  will  refer  to  that  evidence  presently,  but 
it  seems  to  them  that  the  learned  Judge  has  drawn  too  broad  a  conclusion  from 
the  facts  which  they  proved  On  the  case  coming  before  the  High  Court,  the 
Judges  seemed  to  tiiink  that  it  was  unnecessary  to  go  into  the  facts.  They 
thought  themselves  bound  by  the  decision  of  the  full  Court,  and  that  they  could 
not  enquire  into  the  transaction  of  the  sale,  whether  it  was  benamee  or  not,  and 
BO  tying  their  hands  they  came  to  the  conclusion  that  what  was  done  after  the 
sale  did  not  amount  to  a  transfer  of  the  property  from  Ishan  Chunder  to  Lokhee 
Narain.    Their  judgment  proceeds  on  those  short  grounds. 

As  the  law  at  present  stands,  it  is  open  for  their  Lordships  to  consider  what 
was  the  real  state  of  the  case  between  these  parties,  and  whether  or  no  this 
purchase  was  made  by  Ishan  Chunder  on  his  own  account,  or  on  behalf  of  Lokhee 
Narain. 

It  is  r^t  to  see  in  the  first  place  what  was  the  relation  between  the  patties. 
It  is  plain,  and  indeed  is  not  denied,  that  Ishan  Chunder  had  been  for  a  period  of 
about  a  year  the  manager  of  this  zemindar,  Lokhee  Narain,  and  had  the  posses- 
sion and  management  of  some  at  least  of  his  funds.  It  seems  that  a  montn  only 
before  this  sale,  he  had  advanced  a  sum  of  Rs.  4,400  to  this  lady  Monmoheenee 
upon  a  mortgage-bond.  That  bond  was  taken  in  his  own  name,  but  it  is  admitted 
by  the  plaintifra  that  the  bond^  although  taken  in  his  own  name,  was  in  respect  of 
an  advance  out  of  Lokhee  Narain's  money,  and  that  he  held  the  bond  on  behalf  of, 
and  as  benameedar  for,  Lokhee  Narain.  The  transaction  of  this  sale  followed 
soon  afber.  The  lady  appears  to  have  been  in  difficulties.  A  creditor  obtained  a 
judgment  against  her,  and  there  was  to  be  a  sale  in  e:l:ecution  of  her  life-interest 
in  nine  annas  of  an  estate  in  which  Lokhee  Narain  held  the  other  seven  in  his 
own  right,  and  a  reversionary  interest  in  the  nine  that  were  sold.    It  would  be  a 
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veiy  proper  thing  for  his  general  manager,  to  look  after  that  sale  and  see  whether 
he  could  make  an  advantageous  purchase  for  hint 

It  seems  to  be  a  fiur  conclusion  from  the  evidence  that  Ishan  Chunder  had  no 
express  instructions  previous  to  the  sale  from  Lokhee  Narain  to  purchase  these 
nine  annas  for  him.  But  these  facts  are  proved,  that  Russool,  who  was  an  agent, 
or  acting  at  that  time  as  an  agent,  of  Lokhee  Narain,  was  a  bidder  for  these  nine 
annas,  and  had  bid  Rs.  2,260  for  the  property.  At  that  sta^e,  when  he  had  given 
that  bidding  which  was  the  last  of  four,  somebody  suggested  to  him  that  he  ought 
not  to  bid  for  the  zemindar,  but  that  Ishan  Chunder,  the  manager,  was  the  proper 
person  to  purdbase  the  property  for  Iiokhee  Narain.  Accordingly,  the  evidence  is 
that  Ishan  Chunder  was  called  into  the  room,  the  state  of  the  biddings  made 
known  to  him,  and  then  he  made  upon  the  last  bidding  of  Russool  the  small 
advance  of  Rs.  2.  If  the  witnesses  are  believed,  he  took  the  bidding  'out  of 
Russool's  hands,  who  was  professing  to  act  for  Lokhee  Narain,  saying  at  the  time, 
or  shortly  after,  that  he  purchased  for  Lokhoe  Narain.  No  douot,  that  depends 
upon  the  credit  due  to  the  witnesses,  but  there  are  circumstances  in  the  case 
which  oorroborate  them.  There  is  the  undoubted  relation  in  which  Ishan  Chunder 
stood  to  the  zemindar ;  the  facts,  also,  that  Russool  bid  no  more,  and  the  very 
small  advance  upon  his  previous  bidding,  seem  to  show  that  there  was  an  under* 
standing  between  the  two  agents^  otherwise  it  is  very  unlikely  that  that  small 
advibnce  should  have  stopped  the  biddings,  and  that  the  property  should  have 
been  knocked  down  at  that  point. 

But  not  only  do  the  ourcumstances  attending  the  bidding  at  the  sale  give 
OMToboration  to  the  story,  but  the  subsequent  conduct  of  Ishan  Chunder  is  incon- 
sistent with  his  having  purchased  on  his  own  account^  and  is  entirely  consistent 
with  the  view  that  he  purchased  on  behalf  of  the  zemindar  for  whom  he  was 
acting  as  manager.  The  possession  is  one  of  the  real  facts  in  the  case  about  which 
th^^  can  be  little  dispute.  It  is  not  pretended  that  Ishan  Chunder  or  his  sons 
after  his  death  obtained  anything  more  than  formal  possession  by  the  officer  of 
the  Court.  They  obtained  that  formal  possession.  How  did  they  lose  it  ?  They 
assert  in  their  plaint,  and  for  a  purpose^  that  Lokhee  Narain  took  forcible  posses- 
sion. There  is  not  the  slightest  evidence  of  it,  and  it  is  conceded  now  that  nothing 
like  forcible  possession  was  or  could  be  taken.  But  what  is  proved  is  this, — by  two 
lyots  who  appear  to  have  no  interest  one  way  or  the  other,^hat  they  went  to  Ishan 
Chunder,  hearing  that  he  was  the  auction  purchaser,  to  pay  their  rents.  One  of 
them  says  he  went  to  him  in  the  first  place  and  was  told  by  him  to  go  to  Lokhee 
Narain  and  pay  it.  The  other  says  that  he  went  first  of  all  to  Lokhee  Narain,, 
who  told  him  that  Ishan  Chunder  was  the  auction  purchaser.  He  went  to  him^ 
and  Ishan  Cliunder  said.  It  is  true  I  am  the  auction  purchaser,  but  the  rents  are 
payable  to  Lokhee  Nacain«  There  is  beyond  that  the  fact  that  Lokhee  Narain 
received  the  rents  from  those  two  ryots,  and  therefore  was  in  possession  so  far  as 
possession  can  be  obtained  of  property  which  is  in  the  hands  of  ryots. 

He  also  paid  the  Government  revenue.  The  petitions  he  presented  to  the 
Collector  have  been  relied  upon  by  the  plaintiffs  as  showing  that  he  did  not  then 
put  forward  his  own  title.  He  made  no  allusion  to  it  in  either  of  the  petitions, 
and  in  the  second  petition  he  put  forward  Ishan  Chunder  as  the  owner  of  the 
property.  It  is  perfectly  well  known  to  be  a  common  practice  in  India  where 
property  is  in  the  name  of  a  man^  although  not  the  true  owner,  that  all  the  pro- 
ceedings afi  &r  as  the  Government  is  concerned  take  place  in  his  name.  All  that 
Lokhee  Narain  then  wanted  to  do  was  to  pay  the  Government  revenue,  so  that 
the  estate  should  be  in  no  danger  of  being  forfeited.  Their  Lordships  think  that 
no  very  strong  inference  can  be  drawn  against  him  from  the  &ct  that  in  the 
petition  he  states  the  title  according  to  what  it  ostensibly  was.  It  is  stated  by 
several  witnesses  that  before  Ishan  Chunder  left  Cuttack  to  go  to  Calcutta,  he 
promised  Lokhee  Narain  to  give  him  a  kobala  for  the  property,  saying : — "  There 
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is  no  immediate  baste  about  it ;  you  are  in  possession ;  it  shall  be  done  ^hen  I 
return."  He  went  to  Calcutta  and  died  there.  His  sons  returned  to  Cuttack,  and 
then  made  a  claim  to  the  property  upon  the  ground  thdt  Ishan  Chunder  had  pur- 
chased it  for  himself  and  out  of  his  own  funds.  The  question  having  arisen,  the 
parties  very  sensibly  called  a  punchayet  to  decide  the  matter  between  them,  and 
three  or  four  respectable  persons  appear  to  have  assembled  and  to  have  heard  the 
whole  case.  They  came  to  the  conclusion  that  Lokhee  Narain  ought  to  have  the 
estate,  but  they  also  appear  to  have  thought  that  Ishan  Chunder  had  not  funds  in 
his  hands  sufficient  to  pay  the  purchase  money  unless  he  had  realized  Monmo- 
heenee's  bond.  Probably,  the  amount  was  not  immediately  available,  and  they 
directed  that  the  bond  should  be  given  up  by  the  sons  to  Lokhee  Narain,  having 
no  doubt  that  it  was  a  benamee  transaction,  and  that  the  sons  should  convey  the 
nine  annas  to  the  zemindar,  on  his  paying  Bs.  2,800,  which  is  the  purchase  money 
and  interest  with  a  small  sum  for  profit,  the  sons  having  contended  that  their 
father  bought  in  order  to  sell  again  at  a  profit. 

Now  it  is  as  well  at  this  point  to  refer  to  the  evidence  of  Kanie  Lall,  the 

?undit,  on  which  the  Judge  of  Cuttack  relied  for  the  conclusion  to  which  he  came, 
'hat  witness  says : — '*  Before  the  arrival  of  the  plaintifis  from  Calcutta,  Lokhee 
Narain  Roy  Chowdhry  said  that  the  zemindaree  of  Kishenpoora  had  been  pur- 
chased benamee  in  the  name  of  Ishan  Baboo,  on  which  I  replied  that  we  shall 
know  this  when  the  son  of  Ishan  Baboo  arrives  from  Calcutta.  Afterwards,  when 
Kallypuddo,  the  said  son  of  Ishan,  came  from  Calcutta,  he  was  one  day  called  to  the 
presence  of  Lokhee  Narain  Roy  Chowdhry,  and  he  said  that  the  said  zemindaree 
was  purchased  by  his  father,  and  if  a  profit  were  allowed  to  him,  he  would  execute 
a  kobala.  This  took  place  in  my  house  at  the  time ;"  several  persons,  mentioning 
them,  "  wei"e  present.  I  do  not  recollect  who  besides  these  were  present.  The 
Baboo  (Ishan)  had  requested  me  and  Shodanund  Mohapatter  and  Mokoond  Persad 
Roy  to  take  care  of  his  property  before  he  left.*'  These  two  persons,  then,  one  the 
pundit,  were  to  take  possession  and  manage  Ishan  Chunder*s  property  in  his 
absence.  It  might  be  expected  that  they  would  receive  rent  and  pay  the 
Government  revenue  if  the  estate  had  really  belonged  to  Ishan  Chunder.  He  goes 
on : — "  After  his  death,  according  to  a  letter  written  by  his  son  Kallypuddo,  we 
continued  to  take  care  of  his  property.  We  were  assembled  tliere  with  the  object 
of  coming  to  a  settlement  in  respect  of  this  Kishenpoora  zemindaree."  He  says 
the  moolmtars  of  both  parties  were  present,  and  goes  on  thus  •— "  We  arranged 
that  Lokhee  Narain  was  to  pay  the  purchase  money,  together  with  interest  from 
the  date  of  purchase  at  the  rate  of  1  per  cent,  per  mensem.  Kallypuddo  said 
that  he  would  take  a  profit  of  Rs.  1,000  and  the  Chowdhry  said,  '  I  will  give 
Rs.  SOO  as  profit.'  On  that  Kallypuddo  said,  that  he  would  consider  and  give  his 
answer  early  next  morning.  This  was  what  passed  on  that  occasion.  At  the 
time  of  attempting  a  settlement  the  Chowdhry  said  that  he  would  pay  Ra  2,800. 
The  next  day  the  Chowdhry  sent  me  a  sum  of  money,  but  I  did  not  count  how 
much."  However,  there  is  no  doubt  the  money  was  sent.  Then  it  appears  that 
one  of  the  sons  intimated  that  in  consequence  of  some  advice  he  had  received  from 
his  mother,  he  would  not  assent  to  the  arrangement,  nor  would  she ;  and  so  it 
appears  to  have  gone  off.  The  other  witness,  Shodanund  Mohapatter,  states  the 
award  still  more  explicitly.  He  says : — "  The  arrangement  was  to  the  efiect  that 
when  the  sum  of  Rs.  2,800,  together  with  the  stamp  for  the  kobala,  was  deposited 
with  Kanie  Lall  Pundit,  Kallypuddo  and  Shamapuddo  should  execute  a  kobala." 
The  award  of  the  puncnayet  is  really  consistent  with  the  case  of  Lokhee 
Narain.  They  evidently  came  to  the  conclusion  that  Ishan  Chunder  had  not 
funds  in  his  hands  sufficient  to  pay  the  purchase  money,  but  they  thought  that 
Lokhee  Narain  ought  to  have  the  estate,  and  they  accordingly  made  an  award,  that 
he  was  to  have  the  estate,  and  the  others  the  purchase  money,  allowing,  probably 
by  way  of  compromise,  a  small  profit  over. 
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Thoir  Lordships,  therefore,  upon  the  whole  matter,  think  that  although  Ishan 
Chunder  may  have  had  no  previous  instructions  to  purchase  from  Lokhee  Narain, 
yet  that  being  his  manager  and  finding  himself  at  this  sale  he  purchased  for  him, 
after  having  stopped  Russool,  who  was  there  before  him  bidding  for  the  zemindar, 
in  that  operation.  It  would  be  contraiy  to  equity  to  allow  a  man  who  steps  in 
and  assumes  the  character  of  a  principal  agents  and  deposes  another  who  was 
really  acting  as  agent,  afterwards  to  turn  round  and  say,  I  purchased  the  estate 
not  for  the  principal  but  for  myself,  and  to  obtain  a  profit  out  of  the  estate  he  had 
so  purchased.  Isnan  Chunder  himself  does  not  appear  to  have  intended  to  act  in 
this  maimer,  because,  as  already  observed,  he  gave  possession  of  the  estate  to  the 
zemindar,  by  directing  the  tenants  to  pay  their  rents  to  him,  and  does  not  appear 
to  have  interfered  in  any  manner  inconsistent  with  the  character  he  took  upon 
himself  at  the  ^e — ^the  character  of  a  manager  for  the  zemindar. 

Under  these  circumstances,  their  Lordships  think  that  the  judgments  of  the 
Courts  below  cannot  be  sustained,  but  they  are  anxious  that  the  whole  question 
between  these  parties  should  be  determined  without  further  litigation.  In  their 
view,  the  parties  having  agreed  to  submit  to  the  award  of  arbitrators,  it  is  right 
and  equitable  that  if  the  estate  is  maintained  in  the  zemindar  Lokhee  Naram^s 
hands,  he  should  pay  to  the  representatives  of  Ishan  Chunder  the  Bs.  2,800  which 
the  arbitrators  thought  was  the  proper  sum  to  be  paid  to  them,  together  with 
interest  thereon.  It  is  difficult  to  fix  the  precise  date  from  which  the  interest 
should  run,  but  their  Lordships  think  it  is  equitable  the  respondents  should 
receive  interest  for  six  years  at  6  per  centum  per  annum,  making  the  sum  of 
Rs.  1,008  for  interest  Their  Lordships  are  desirous  to  secure  the  execution  of 
this  arrangement,  and  they  will  therefore  humbly  recommend  Her  Majesty  to 
reverse  the  decrees  below,  and  to  direct  that  in  case  the  appellant  pays  into  Court 
within  six  months  the  sum  of  Rs.  3,808  (being  the  Rs.  2,800  and  interest  thereon 
as  aforesaid),  the  respondents  be  at  liberty  to  take  such  sum  out  of  Court  upon 
executing  a  kobala  of  the  property  to  the  appellant,  the  stamp  of  which  is  to  be 
paid  by  the  appellant,  and  that  upon  such  payment  into  Llourt  being  made, 
the  suit  be  dismissed,  and  the  respondents  do  pay  to  the  appellant  the  costs  of  the 
litigation  in  India  and  of  this  appeal 

That  in  case  the  appellant  does  not  pay  the  above  amount  into  Court,  the 
gait  at  the  end  of  the  said  six  months  be  dismissed,  but  in  that  case,  without  any 
order  as  to  the  costs  in  India  or  of  this  appeal,  and  without  prejudice  to  the  right 
of  the  respondents  to  retain  the  certificate  of  sale,  and  to  take  such  proceedings  as 
they  may  be  advised  to  recover  any  moneys  due  to  them  from  the  appellant  in 
respect  of  the  purchase  of  the  said  property  or  otherwise. 


The  26th  February  1875. 

PreseTU : 
Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Claim  to  DebaMwr  Land — Form  of  Plaint — Agreement — 

Presumption  of  Fraud. 

On  Appeal  from  the  High,  Court  ai  CalfCutta.* 

Radha  Mohun  Mundul  and  others 

versus 
Jadoomonee  Dossee. 

♦  From  the  jndgment  of  Couch,   CUA,  and  L.   B.  Jackson  and   F.  A,  GIotct^  JJ.^  dated  16th 
l^ovember  1870. 
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A  salt  was  brought  by  a  Hindoo  widow  to  recover  her  share,  as  heiress  to  her  husband,  in  oertain 
familj  property  of  which  she  claimed  a  portion  m  her  absolnte  right,  and  a  portion  as  one  of  the  joint 
shebaits  of  oertain  idols.  Among  other  properties  plaintiff  claimMl  one-flfth  share  in  a  talook,  not  m  a 
debuttur  property^  but,  in  right  of  her  husband,  as  her  absolute  property.  The  first  Ckuirt  found  that 
this  share  was  the  property  of  a  certain  idol,  and  held  that  she  had  not  maintained  the  allegation  in 
her  plaint,  and  even,  if  entitled  to  it  in  her  right  of  joint  shebait,  she  could  not  recover  in  that  capacity, 
as  she  had  not  framed  her  plaint  in  that  way  and  had  not  sued  as  shebait.  The  Privy  Council  held  the 
High  Court  to  be  right  in  treating  this  objection  as  one  rather  of  form  than  of  substance,  and  in  giriog 
the  relief  prayed  for. 

The  defendants  havinc:  plepded  that  certain  Government  paper  in  which  plaintiff  claimed  a  share, 
had  been  appropriated  by  a  memorandum  of  Agreement,  to  the  service  of  an  idol,  and  the  agreement 
was  substantiated  by  very  strong  eridence  and  shown  to  have  been  acted  upon  by  all  the  parties 
fur  years,  the  Privy  Council  held  that  it  could  iK>t  be  set  aside  as  a  colorable  transaction  having  no 
validity,  merely  upon  the  suggestion  that  the  amount  set  aside  was  exorbitant^  and  that  there  might 
possibly  have  been  an  intention  to  defraud  widows  and  others. 

Mr.  LeUh,  Q.C.,  and  Mr.  Doyihe  for  Appellantg. 

Sir  Robeti  CoUier  delivered  the  following  judgment : — 
This  was  a  suit  brought  by  the  widow  of  one  of  six  sons  of  one  Nurronarain, 
to  recover  the  share  which  she  was  entitled  to  as  heiress  of  her  husband  in  certain 
famUy  property,  and  ahe  claim^i  a  portion  of  that  property  in  her  abwlate  right, 
and  a  portion  as  one  of  the  joint  shebaits  of  certain  idols»  that  latter  property 
being  debuttur  property.  Her  share  became  a  fifth  instead  of  a  sixth  by  auunily 
arrangement,  whereby  the  share  of  one  of  the  brothers  had  been  extinguisheoL 
Her  case  came  in  the  first  instance  before  the  Judge  of  the  Twenty-^four  I^eigun- 
nahs;  that  judgment,  together  with  the  judgment  of  the  High  Court,  and  the 
course  which  the  case  has  taken,  n>ake  it  unnecessary  to  refer  to  a  great  numb^ 
of  issues  and  of  statements  and  a  great  deal  of  evidence  in  the  case.  That  Judge 
decided  in  her  favor  with  respect  to  a  certain  portion  of  the  real  property  and  a 
certain  portion  of  the  personal  property,  and  so  far  there  is  no  question  with 
respect  to  hia  decision.  With  respect  to  her  daim  to  the  debuttur  property,  he 
decided  in  her  favor  as  to  a  portion  of  it,  namely,  a  fifth  share  of  Government 
papers  for  the  sum  of  Bs.  14,000.  He  decided  i^at  she  was  entitled  to  a  fifth 
share  of  those  securities,  and  to  retain  them  in  her  hands ;  but  that  inasmuch  as 
they  were  debuttur  property,  she  was  not  competent  to  waste  the  same  either  by 
gift,  sale,  or  in  any  other  way.  Upon  the  question — ^which  was  one  of  the  main 
questions  in  the  cause,  raised  between  the  parties— whether  she  had  any  right  or 
title  at  all  to  property  which  was  debuttur,  he  observed : — "  It  is  admitted  by 
both  the  parties  that  tibere  exist  ornaments,  plates,  and  furniture  as  well  debuttur 
lands  and  rents  for  the  use  "  of  certain  idols.  The  "  question  which  then  presento 
itself  for  my  consideration  is,  whether  the  plaintiff  can  have  possession  of  the  said 
roperties.  The  defendants  do  not  allege  that  the  widows  or  the  family  shall  not 
e  competent  to  hold  possession  of  the  said  endowed  properties ;  in  other  words, 
that  they  have  not  the  power  of  exercising  that  control  over  the  same  which  the 
male  members  of  the  family  can  exercise.  They  merely  say  that  as  the  said  pro- 
perties are  of  a  debuttur  character,  they  are  not  susceptible  of  division  among  the 
shareholders ;  and  that  since  the  plaintiff  is  a  childless  widow,  she  is  not  com- 
petent to  carry  on  the  service  of  the  gods.  That  the  pioperties  in  question  do 
not  admit  of  any  partition  among  the  co-shaf*er3  is  a  fact  which  must  be  admitted 
by  me ;  but  I  do  not  see  any  reason  why  a  widow  of  the  fiunily  should  be  incapa- 
citated from  superintending  the  service  of  the  gods.  It  is  not  urged  by  the 
defendants  that  any  such  rule  has  been  laid  down  in  the  family,  and  that  under 
it  the  widows  have  been  excluded  from  the  above  superintendence.  On  the 
other  hand,  among  the  Hindoos,  persons  belonging  to  no  other  caste  except  that 
of  Brahmins  can  perform  the  service  of  a  god  with  his  own  hands,  that  is,  worship 
the  idol  by  touching  its  person.  Men  of  other  castes  simply  superintend  the 
service  of  the  gods  and  goddesses  established  by  themselves,  while  they  cause 
their  actual  worship  to  be  performed  by  Brahmins.    Thus,  when  persons  of  the 


I 


(129) 

above  description  can  conduct  the  service  of  idols  in  the  above-mentioned  manner, 
why  should  not  the  widows  of  their  family  be  able  to  carry  on  worship  in  a 
similar  way  ? "  And  after  citing  a  decision  of  the  High  Court,  he  came  to  the 
following  conclusion : — "  Consequently,  there  is  nothing  to  prevent  the  Court  from 
finding  that  the  plaintiff  has  a  right  to  hold  possession  of  the  debuttur  properties 
enumerated  by  the  defendants  in  the  12th  paragraph  of  their  written  statement, 
and  to  superintend  the  service  of  the  gods  conjointly  with  the  other  co-sharers/' 

Two  other  questions  arose  which  it  is  necessary  to  notice,  and  two  only* 
The  plaintiff  claimed,  among  other  properties,  a  right  to  a  one-rfifth  share  in  a 
talook  called  Talook  Chunder  Hatt,  which  is  No.  86  in  the  particulars  of  her 
plaint ;  and  she  claimed  that,  not  as  debuttur  property,  but  in  right  of  her  hus- 
band, as  her  absolute  property.  The  Subordinate  Judge  found  that  this  property 
was  in  fact  the  property  of  a  certain  idol  which  may  be  called  Sreedhur ;  and, 
therefore,  he  held  that  she  had  not  maintained  the  allegation  in  her  plaint.  It 
was,  indeed,  suggested  by  her  advocate  before  him  that,  although  she  had  failed 
to  prove  an  absolute  right  in  the  property,  still  she  was  entitled  in  her  right  of 

{'oint  shebait  to  a  share  of  the  property  of  the  idol ;  but  the  Subordinate  J  udge 
leld  that  as  she  had  not  framed  her  plaint  in  that  way,  and  had  not  sued 
as  shebait,  she  could  not  recover  in  that  capacity,  and,  therefore^  he  decided 
against  her  upon  that  point. 

The  other  question,  which  is  the  most  important  question  ^n  the  cause,  was 
this : — The  defendants  contended  that  other  Government  papers  for  a  sum  of  two 
lakhs  and  Bs.  15,000  which  with  the  accumulations  of  interest  had  become  a  sum 
of  two  lakhs  and  Rs.  57,000,  had  been,  by  an  agreement  of  the  whole  family  then 
in  existence  in  1859,  devoted  to  the  service  of  this  idol  Sreedhur,  and,  therefore, 
that  the  plaintiff  could  not  recover  a  share  of  that  property,  which  she  sued  for, 
not  in  her  capacity  of  shebait,  but  as  part  of  her  husband's  estate.  It  was  con- 
tended on  the  part  of  her  advocate  that  the  supposed  agreement  of  dedication, 
even  if  actually  executed,  was  colorable  and  collusive,  that  it  was  not  intended 
to  have  effect,  and  was  merely  entered  into  for  the  purpose  of  defeating  the  pos- 
sible rights  of  the  widows,  and  keeping  the  property  in  the  hands  of  the  male 
members  of  the  family.  The  Subordinate  Judge  found  in  favor  of  the  defend- 
ants upon  this  contention :  that  the  agreement  was  executed,  and  was  a  boTidfde 
agreement;  and  upon  the  same  argument  being  used  which  had  been  used  before 
with  respect  to  the  talook,  namely,  that  if  the  plaintiff  was  not  entitled  to  any 
share  of  this  as  heiress  of  her  husband,  still  she  was  entitled  to  some  share  of  it 
as  shebait,  he  made  the  same  reply  that  she  had  not  sued  as  shebait,  and  there- 
fore dismissed  her  claim  to  it. 

The  decree  is  in  these  terms : — After  giving  her  certain  relief,  it  says  "  that 
she  be  further  oompetent,  by  furnishing  security  against  waste,  to  keep  in  her 
own  possession  a  fifth  share  of  the.  Company's  papers  for  Rs.  14,000,  belonging  to 
the  estate  of  Manick  Chunder  Mundul,  and  owned  by  the  idol  (Jopeenath  Thakoor, 
which  are  now  in  the  hands  of  the  principal  defendants :  that  with  the  exception 
of  the  idol  Sreedhur  Thakoor,  in  regard  to  whose  shebaitship  the  competency  or 
otherwise  of  the  plaintiff  has  not  been  determined  in  this  suit,  she  shall  have  the 
power  of  holding  joint  possession  with  the  principal  defendants  of  the  realties 
and  personalties  belonging  to  the  other  joint  gods  of  the  litigant  parties." 

Upon  this,  both  parties  appealed  to  the  High  Court.  It  is  not  necessary  to 
notice  the  appeal  of  the  defendants.  Thi^t  was  dismissed  with  costs,  and  no  question 
is  now  raised  about  it ;  but  it  is  necessary  to  notice  the  inain  points  wliich  were 
raised  by  the  appeal  of  the  plaintiff.  She  contended  that,  in  addition  to  the 
relief  which  she  had  obtained  in  the  Court  below,  she  was  entitletd  to  a  share  of 
this  talook  which  had  been  mentioned,  and  also  to  a  share  of  the  Government 
papers  for  two  lakhs  and  Rs.  57,000,  either  beneficially  or  as  shebait.  The 
High  Court  upon  the  first  issue,  namely,  as  to  her  share  of  the  talook,  decided 
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in  her  favor  that  she  was  entitled  to  claim  one-fifth  aa  shebait,  and  they  observed 
that,  although  perhaps  by  a  strict  construction  of  the  declaration,  she  might  be 
held  not  to  have  expressed  her  claim  to  it  properly,  nevertheless,  this  was  an 
objection  rather  of  form  than  of  substance,  and  that  looking  to  the  whole  case, 
and  considering  that  the  evidence  of  both  parties  was  gone  into,  they  thought  the 
justice  of  the  case  required  that  they  should  give  her  this  relief. 

Their  Lordships  are  of  opinion  that  the  High  Court  was  right  in  treating  the 
objection  which  had  been  made  to  the  reception  of  this  claim  by  the  Subordinate 
Judge  as  an  objection  rather  of  form  than  of  substance,  and  in  giving  her  the  relief 
which  she  prayed  for. 

Then  comes  the  question,  and  the  more  important  question,  as  to  her  right  to 
a  share  of  the  large  sum  of  rupees,  being  Government  paper,  which  the  defendants 
allege  had  been  appropriated  irrevocably  by  the  family  to  the  service  of  the  idol 
Sreedhur  by  a  memorandum  of  agreement  of  the  9th  February  1859.  Upon  that 
question  the  High  Court,  after  intimating  that  there  was  no  estoppel  on  the  part 
of  the  plaintiff,  as  there  would  have  been  none  on  the  part  of  her  husband  fix)m 
setting  up  that  the  agreement  of  appropriation  on  the  part  of  the  family  was 
fraudulent  and  collusive,  a  point  on  which  it  is  not  necessary  now  to  enter,  came 
to  the  conclusion  that  the  agreement  was  collusive.  They  do  not  appear  to  have 
doubted  that  such  an  agreement  was  executed  upon  the  day  it  bears  date,  but 
they  treat  it  as  invalid,  and  their  reasons  are  to  this  effect : — ^They  observe  that 
in  the  memorandum  of  agreement, ''  no  person  is  named  whose  duty  it  would  be 
to  see  that  the  income  from  the  notes  was  applied  for  the  purposes  mentioned, 
nor  any  provision  for  its  being  applied,  and  further,  that  upon  the  defendants' 
own  showing  it  was  not  applied,  but  was  allowed  to  accumulate,  and  was  invested 
in  the  purchase  of  other  notes."  Then  "  that  the  notes  have  not  been  produced." 
Then  that  Hurry  Mohun,  the  late  husband  of  the  plaintiff,  had  pledged  some  of 
these  notes  at  the  Bank  of  Bengal ;  then,  further,  that  there  were  no  attesting 
witnesses  to  the  memorandum,  although  they  do  not  lay  much  stress  upon  that; 
and  then  they  proceed  to  observe :— "  The  real  aspect  cf  the  transaction  appears 
to  us  to  be  that  the  parties,  not  wishing  at  that  time  to  divide  the  whole  of  the 
Government  notes  amongst  them,  or,  possibly,  in  order  to  prevent  a  widow  from 
taking  any  part  of  it,  cCnd  to  preserve  it  for  the  male  members  of  the  family, 
resorted  to  this  contrivance  to  keep  a  portion  as  a  joint  fund  to  accumulate,  and 
be  afterwards  used  or  divided  as  they  might  have  occasion." 

Their  Lordships  are  unable  to  concur  in  this  finding  of  the  High  Court.  The 
document  is  conclusively  established,  at  all  events,  as  far  as  its  execution  is 
concerned,  about  which  there  never  appears  to  have  been  any  serious  dispute. 
Two  of  the  defendants,  Radha  Mohun  Mundul  and  Issur  Chunder  Mundul,  give 
evidence,  and  very  distinct  evidence,  upon  this  point,  and  that  evidence  is  con- 
firmed by  other  witnesses.  The  occasion  which  is  said  to  have  given  rise  to  it 
appears  a  legitimate  one,  and  one  not  unlikely  to  suggest  the  execution  of  such  a 
document.  It  is  said  that  one  of  the  brothers,  Chundemarain,  being  in  an  ailing 
condition,  and  probably  not  expecting  to  live  long,  desired  that  a  division  should 
be  made  of  the  family  property,  as  far  as  it  consisted  of  Company's  paper,  and 
was  divisible;  whereupon  a  memorandum  of  agreement  was  entered  into,  which 
is  to  this  effect: — That  the  heads  of  the  family  then  existing,  being  the  five 
brothers,  and  Bhuggobutty  Dossee,  the  widow  of  Uddoito,  a  deceased  brother, 
agree  to  set  apart  certain  promissory  notes  of  the  value  of  two  lakhs  and  Rs.  15,000 
for  the  daily  service  of  a  certain  idol  called  Sreedhur,  and  other  religious  objects 
connected  with  such  service,  and  to  divide  the  residue  among  them,  in  shares 
amounting  to  Rs.  45,000  for  each.  They  take  each  the  share  of  Rs.  45,000,  and 
they  all  sign  the  agreements  There  is  abundant  evidence  of  this  document  being 
subsequently  acted  upon.  It  appears  that  about  three  years  after  the  document 
was  executed,  Nistareenee  Dossee,  the  widow  of  Romanath,  the  son  of  Uddoito, 
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one  of  the  brotbere,  brougbt  an  action  against  the  brothers  who  were  then  alive 
to  recover  her  share  as  a  widow,  whereupon  the  defendants,  including  Hurry 
Mohun  himself,  the  husband  of  the  present  plaintiff,  set  up  this  agreement.  It 
does  not  appear  that  the  plaintiff  in  that  suit  disputed  it;  and  finally  she  accepted 
a  compromise  upon  the  terms  of  that  agreement,  she  retaining  what  she  would  be 
entitled  to  receive  on  the  supposition  that  it  was  valid,  namely,  altogether 
Rs.  45,000  of  which  20,000  had  been  pi-eviously  paid  to  her  mother-in-law 
Bhuggobutty  Dossee,  who,  as  has  been  observed,  was  a  party  to  the  agreement. 
But,  further,  in  addition  to  the  evidence  of  the  defendants  themselves,  there  is 
that  of  gomastahs  and  others  that  this  agreement  was  acted  upon,  that  a  temple 
was  erected  to  the  idol  at  a  considerable  cost,  though  the  precise  cost  can  scarcely 
be  determined  without  going  through  a  number  of  accounts,  and  that  that  temple 
took  several  years  in  erection.  A  number  of  accounts  are  put  in,  which,  no  doubt, 
may  be  open  to  an  observation  made  by  the  High  Court  that  specific  entries  in 
them  were  not  sufficiently  called  attention  to  in  the  Court  below,  but  which 
nevertheless  cannot  be  disregarded ;  and  unless  these  accounts  are  wholly  fabri- 
cated, which  their  Lordships  see  no  reason  whatever  to  suppose,  they  do  show 
beyond  all  doubt  that  the  agreement  was  acted  upon  to  a  great  extent  for  many 
years,  and  that  a  great  deal  of  money  was  spent  upon  the  purposes  contemplated 
by  it.  With  regard  to  the  observation  of  the  High  Court  that  the  interest  was 
not  applied  to  the  purposes  indicated  by  the  agreement,  but  was  allowed  to 
accumulate,  and  was  invested  in  the  purchase  of  other  notes,  it  must  be  borne  in 
mind  that  the  amount  accumulated,  some  Ks.  42,000,  would  by  no  means  be  the 
whole  interest  of  those  notes,  and  that  such  an  accumulation  would  not  be  at  all 
inconsistent  with  the  agreement  having  been  acted  upon,  and  a  considerable 
portion  of  the  income  having  been  applied  to  the  purposes  stated  in  it. 

On  the  whole,  it  appears  to  their  Lordships  that  this  agreement  is  sub- 
stantiated by  very  strong  evidence.  It  is  shown  to  have  been  acted  upon  by  all 
the  parties ;  and  their  Lordships  do  not  think  themselves  justified  in  putting  it 
aside  and  declaring  it  to  be  a  colorable  transaction  having  no  validity,  merely 
upon  the  suggestion — for  it  amounts  to  no  more — ^that  the  amount  set  aside  was 
an  exorbitant  amount,  and  that  there  might  possibly  have  been  some  intention 
to  defraud  widows  or  some  other  persons.  It  is  not  upon  mere  speculations  of 
this  sort  that  an  agreement  proved  by  evidence  so  strong  to  have  been  not  merely 
executed,  but  acted  upon  for  a  number  of  years,  can  in  their  Lordships'  judgment 
be  properly  set  aside. 

This  agreement  being,  in  their  Lordships'  opinion,  established,  the  questioQ 
still  remains  whether  the  plaintiff  is  not  entitled  to  her  share  of  this  property  as 
joint  shebait  of  debuttur  property  appropriated  to  the  service  of  this  idol;  and 
this  question  appears  to  their  Lordships  to  depend  very  much  on  the  same 
considerations  as  those  which  have  induced  them  to  uphold  the  judgment  of  the 
High  Court  with  respect  to  her  share  of  a  talook  which  was  purchased  for  the 
same  idol,  and,  as  far  &a  it  appears,  by  the  same  fund.  It  may  be  here  observed 
that,  although  there  is  evidence  of  some  parol  agreement  (one  of  the  witnesses 
putting  it  as  an  agreement  before  the  execution  of  this  memorandum  of  February 
1859)  that  the  head  of  the  family,  the  eldest  brother,  should  be  the  sole  shebait, 
nevertheless  that  evidence  appears  to  their  Lordships  to  be  inconsistent  with  the 
documents.  The  document  itself,  of  February  1859,  contains  no  mention  or 
suggestion  of  there  being  any  one  shebait  to  the  exclusion  of  the  rest.  On  the 
contrary,  it  would  appear  from  it  that  all  parties  were  equally  entitled  to  be 
shebaits  of  the  idol.  But,  further,  the  accounts  which  have  been  put  in  by  the 
defendants  show  by  their  heading  that  such  was  the  intention ;  for,  so  far  from 
stating  that  any  one  member  of ,  the  family  is  entitled  to  retain  aU  the  property 
and  to  see  to  its  application  himself,  the  heading  of  the  accounts  treats  aU  the 
members  of  the  family,  including  widows  of  deceased  brothers,  as  joint  shebaits. 
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Under  these  circumstances,  it  appears  to  their  Lordships  that  the  plaintifi^ 
although  she  has  failed  to  establish  the  title  which  she  rehed  upon  to  the  two 
lakhs  and  Bs.  57,000,  is  nevertheless  entitled  to  a  share  of  it  as  joint  shebait; 
and  therefore  their  Lordships  will  humbly  recommend  Her  Majesty  to  reverse  bo 
much  of  the  decree  of  the  High  Court  as  declares  the  plaintiff's  right  to  a  fifth 
share  of  the  two  lakhs  and  Rs.  57>000,  and  the  interest  thereon,  and  as  directs 
that  one-fifth  share  and  interest  be  delivered  over  and  paid  to  her,  and  as 
condemns  the  defendants  in  the  payment  of  the  costs  of  that  appeal ;  and,  ia 
lieu  thereof,  to  declare  that  the  plaintiff  is  entitled  as  joint  shebait  to  a  fifth 
share  of  the  Government  notes  for  two  lakhs  and  Rs.  57,000  and  is  competent  by 
furnishing  security  against  waste  to  keep  in  her  own  possession  the  said  fifth 
share  and  to  hold  the  same,  subject  to  the  trusts  for  the  worship  of  the  idol 
Sreedhur,  and  by  ordering  that  each  party  should  bear  his  own  costs  of  that 
appeal,  that  is,  the  appeal  to  the  .Qigh  Court;  and  their  Lordships  think  that 
there  should  b^  no  costs  of  this  appeal. 


The  27th  February  1875. 

Present  I 
Sir  James  W.  OolvilQ>  Sir  Montague  E,  Smith,  and  Sir  Robert  P.  Collier. 

Accovmi  Books — Evid&ifice^-^Owua  Probandi — Proof  of  SignoLturea. 

On  Appeal  from  tke  High  Court  at  CalcvMa.* 

Baboo  Gunga  Persad  and  another 

vei^8U8 
!Baboa  Indeijit  Singh  and  another. 

Where  the  fact  of  payments  by  a  banking  firm  is  distinctly  pat  in  issue,  the  books  of  the  finn  being 
at  most  coiToboratiye  evidenoe,  the  mere  general  statement  of  the  banker  to  the  effect  that  his  books 
were  correctly  kept  is  not  sufficient  to  discharge  the  burden  of  proof  that  lies  upon  him ;  particalaiij 
if  he  has  the  means  of  produolng  much  better  eyid^nce. 

In  a  suit  to  recover  moneys  unaccounted,  for,  where  def eivdants  plead  payments  endozsed  on  docu- 
ments, and  the  endorsements  purport  to,  havo  been  signed  by  the  plaintiffs,  the  formal  and  regular 
method  of  proof  is  to  call  on  the  plaintiffs  to  admit  or  deny  their  signatures,  and  then  to  call  upon 
witnesses  to.  state  whether  they  saw  the  plfdnti^  sign  or  conld  speak  to  the  handwriting  or  generally 
vhat  took  place. 

Mr.  Leith,  Q.(7.,  and  Mrt  0.  W,  Axoikoon  for  Appellants. 

The  appellants  in  this  case  are^  bankers  ii^k  the  district  of  Monghyr^  and  the 
respondents,  who  were  the  plaintiffs  in  the  action,  are  zemindars  resident  in  that 
district.  They  appear  to  have  been  in  embairrassed  circumstances,  many  deorees 
having  been  recovered  against  them.  In  this  state  of  things  they  borrowed,  as  is 
admitted^  from  the  respondents,  fis.  29,000  upon  a  zurpeshgi  lease,  the  effect  of 
which  may  shortly  be  stated  to  be  that  it  was  a  lease  for  ^te^x  years  at  a  rent 
calculated  ta  cover  the  interest  on,  the  Rs.  29!»0Q0  at  9  per  oent.,  and  also  the 
Government  revenue  payable  on  the  property  leased,  the  lessees  and  mortgagees 
undertaking  to  keep  down  the  Qpvemment  revenue,  and  to  pay  themselves  such 
interest,  and  being  at  liberty  to  make  what  furthei:  profits  they  oould  out  of  the 
zurpeshgi,  or  farming  lease.  At  the  end  of  the  fifteen  years  the  principal  sum 
was  to  be  paid  down  in  a  lump  sum  and  the  property  redeemed.  That  was  the 
mortgage  transaction.    It  is,  however,  admitted  that  it  was  further  arranged 

*  From  the  judgment  oi  Phear  and  Morris,  .y.,  dAted  X6th  July  187B. 
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between  the  parties  tliat  tliis  sum  of  Ra  29,000  should  not  be  ])aid  by  the 
mortgagees,  the  bankers,  into  the  hands  of  the  mortgagors,  but  should  be  trans- 
ferred to  their  account  in  the  books  of  the  former,  to  be  applied,  as  occasion  should 
rv'quire,  in  satisfaction  of  their  judgment  and  other  debts.  The  result  of  that 
arrangement  was  to  make  the  bankers  accounting  parties  to  the  plaintiff  for 
Bfi.  29,000. 

It  was,  however,  alleged  by  the  plaintiffs,  though  the  transaction  is  denied  by 
the  defendants)  that  the  Rs.  29,000  proving  insuflScient  to  pay  all  the  debts  that 
were  to  be  paid,  one  of  the  plaintiffs^  Bidyanund  Singh,  borrowed  from  his  father- 
in-law  a  further  sum  of  Rs.  3,3  57-8,  and  paid  it  into  the  bank,  the  bankers  giving 
a  deposit  note  in  the  name  of  the  father-in-law,  but  treating  the  money  as  the 
money  of  the  plaintiffs,  or,  at  all  events,  of  Bidyanund  Singh.  The  effect  of  this 
transaction,  if  it  did  take  place,  was  of  course  to  increase  the  sum  for  which  the 
bankers  were  accountable  by  the  amount  of  the  further  deposit. 

That  bein^  the  position  of  the  parties,  the  plaintiffs  brought  their  suit,  in 
which  they  claimed  upwards  of  Rs.  10,000  as  unaccounted  for.  They  gave  credit 
for  admitted  payments  on  their  account  to  the  amount  of  upwards  of  Rs.  22,000, 
and  claimed  the  difference  between  that  sum  and  the  original  Rs.  29,000,  plus  the 
Bs.  3,157-8,  with  interest  Therefore,  as  Mr.  Justice  Fhear  has  observed,  it  lay 
Bpon  the  plaintiffs  to  prove  the  payment  of  the  additional  sum  of  Rs.  3,157-8 ; 
and  it  lay  upon  the  defendants  to  disprove  that  payment,  if  the  other  side 
Buoeeeded  in  establishing  a  'primA  fwie  case  against  them ;  and  in  any  case  to 
account  for  so  much  of  the  Rs.  29,000  as  the  plaintiffs  did  not  admit  te  have  been 
paid. 

In  the  Conrt  below  the  Subordinate  Judge  seems  to  have  considered  that  the 
plaintiffs'  case  was  wholly  false,  and  the  defendants'  case  wholly  true,  and  to  have 
dismissed  the  suit.  It  went  on  appeal  to  the  High  Court;  and  the  learned 
Judges  there  considered  it  to  have  been  very  unsatisfactorily  tried  in  the  Lower 
Coart  They  doubted  whether  it  would  not  be  proper,  in  the  circumstances  of  the 
case,  to  remand  it  for  re-trial ;  but  ultimately  came  to  the  opinion  that  after 
making  one  small  allowance  in  favor  of  the  defendants,  they  ought  to  ^ve  the 
plaintiffB  a  deci'ee  for  the  amount  claimed.  It  is  against  that  decree  uiat  the 
present  <4)peal  has  been  brought,  which  has  imposed  upon  this  Board  functions 
which  it  is  not  often  called  upon  to  exercise — namely,  those  of  settling  the 
items  of  a  disputed  aQCount. 

Their  Lordships  are  disposed  to  concur  generally  with  the  Hi^h  Court  in  the 
conclusion  to  which  they  came,  that  the  case  was  unsatisfactorily  tried  by  the 
Subordinate  Judge,  and  that  his  decree  cannot  stand.  The  evidence  which  he 
seems  to  have  considered  sufficient  to  prove  the  payments  which  the  defendants 
were  bound  to  prove,  consisted  of  the  mercantile  books  of  the  banking  firm  and 
of  a  general  statement  by  the  defendant  Qunga  Persad  that  the  items  in  those 
books  were  correct.  Their  Lordships  are  of  opinion  that  the  books  being,  as  is 
^Mhnitted)  at  most  corroborative  evidence,  the  mere  general  statement  of  the 
banker,  where  the  fact  of  the  payments  was  distinctly  put  in  issue,  to  the  effect 
that  his  books  were  correctly  kept,  was  not  sufficient  to  satisfy  the  burden  of  proof 
that  lay  upon  him,  particularly  as  with  respect  to  many  of  the  disputed  items  he 
had  the  means  of  pnxlucing  much  better  evidence. 

Again,  the  documenta^  evidence  on  which  the  defendants'  case  principally 
rested  consisted  of  the  two  amanutnamas  at  pp.  40  and  45  of  the  Record,  and  the 
endorsements  of  payments  thereon,  which  purported  to  have  been  signed  by  the 
pUuikdffii ;  because  these,  if  really  signed  by  them,  were  proof  of  settled  accounts 
comprehending  most  of  the  disputed  payments.  In  this  country,  or  in  any 
country  where  the  administration  of  justice  is  conducted  with  any  degree  of 
formality  and  regularity,  one  would  have  expected  to  find  that  these  documents 
had  been  put  into  the  hands  of  the  plaintiffi ;  and  that  they  had  been  called  upon 
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to  admit  or  deny  their  alleged  signatures,  and  that  the  proof  of  these  documents 
to  be  given  by  the  defendants  would  have  been  far  more  specific  than  a  mere 
statement  that  they  were  identified  and  verified,  as  the  Judge  says,  by  the 
witnesses  ;  the  witnesses  would  have  been  called  upon  to  state  whether  they  saw 
Bidyanund  Singh  sign  the  first,  or  Bidyanund  Singh  and  Inderjit  sign  the  second, 
or,  if  not,  whether  they  could  speak  to  the  handwriting,  and  generally  what  took 
place  on  the  two  occasions  on  which  the  accounts  are  vaguely  said  by  one  of  the 
witnesses  to  have  been  adjusted.  Those  amanutnamas,  it  may  be  remarked,  were 
important,  not  merely  by  way  of  admissions  of  the  actual  sums  that  wese  therein 
stated  by  the  endorsements  to  have  been  paid,  but  also  as  admissions  of  the 
liability  for  the  rent  and  of  the  transfers  of  a  balance  of  account  into  the  joint 
names  of  Addyanund  and  Hunsraj,  and  of  another  and  subsequent  balance  into 
the  separate  names  of  Addyanund  and  Hunsraj,  transactions  which  do  not  on  the 
face  of  them  appear  to  be  in  the  ordinary  course  of  business,  and  therefore 
required  explanation.  No  such  explanation  has,  however,  been  given  by  the 
witnesses  or  has  been  supplied  by  any  document  showing  that  those  transfers 
were  made  by  the  authority  or  at  the  desire  of  the  plaintifis.  The  importance  of 
proving  that  the  last  of  those  transfers  wajs  so  made  is  very  great,  because  such 
evidence  would  have  gone  far  to  show  that  the  admitted  amanutnama,  that  for 
the  Rs.  3,157,  which  was  given  by  the  firm  to  Hunsraj,  was  really  given  in  conse^ 
quence  of  a  direction  that  the  existing  balance  of  the  Rs.  29,000  should  be  so 
transferred,  and  not,  as  the  plaintifis  contend,  as  a  deposit  receipt  for  the  additional 
sum  which  had  been  paid  in. 

Their  Lordships,  therefore,  are  clearly  of  opinion  that  even  if  they  dissent 
from  the  judgment  of  the  High  Court,  they  are  not  in  a  condition  to  affirm  the 
judgment  of  the  Subordinate  Judge  which  dismissed  the  plaintifis'  suit. 

On  the  other  hand,  their  Lordships  feel  that  in  some  respects  the  judgment 
of  the  High  Court  has  gone  too  far,  and  contains  here  and  there  a  passage 
which  evinces  some  misconception  of  what  took  place  in  the  Court  below.  For 
instance,  at  page  74,  the  learned  Judge,  who  delivered  that  judgment,  says,  that 
neither  Gunga  Persad  nor  the  gomashtas  "  say  a  single  word  about  the  receipt  of 
Rs.  3,157-8,  which  Bidyanund  Singh  swears  that  he  paid  into  the  kothi.  Gunga 
Persad  does  not  say  that  that  was  not  received."  The  record,  however,  shows  that 
Gunga'  Persad  in  his  evidence  did  state  that  neither  Hunsraj  nor  Bidyanund  had 
paid  him  money  in  cash,  evidently  meaning  thereby  to  d^ny  the  transaction  in 
question.  Then,  again,  the  learned  Judges,  in  dealing  with  a  circumstance  that 
can  hardly  have  failed  to  strike  them  as  it  has  struck  their  Lordships,  namely, 
the  probability  that  the  bankers  would  in  the  ordinary  course  of  business  have 
given  an  amanutnama  for  the  original  deposit  of  Rs.  29,000,  say  that  the  neoessity 
for  such  a  document  was  obviated  by  the  zurpeshgi  itself,  "which  contains  express 
mention  of  all  the  particulars  relative  to  the  deposit  of  the  Rs.  29,000,  and  the 
duty  of  the  defendants  in  regard  to  its  application."  Their  Lordships,  however, 
on  examining  that  instrument,  cannot  find  that  it  contains  anything  of  this  kind. 
It  says : — "  We  have  taken  the  same  into  our  possession  for  the  purpose  of  paying 
off  debts  due  to  mahajuns.''  But  if  the  document  be  examined,  it  will  be  found 
that  the  pronoun  "  we  "  imports  the  plaintiffs,  not  the  defendants  ;  and  conse- 
quently that  the  whole  passage  expresses  the  receipt  of  the  mortgage-money  by 
the  mortgagors,  and  not  the  real  transaction  between  the  parties,  namely,  that  the 
money  should  be  carried  to  the  account  of  the  plaintifis  in  the  mahajuns*  books. 

It  is  further  to  be  observed  that  the  learned  Judges  appear  to  have  been 
struck  with  the  fact  that,  if  the  Subordinate  Judge  had  acted  more  in  accordance 
with  the  rules  of  evidence,  and  had  not  given  an  undue  credit  to  the  books,  and 
the  general  statement  of  their  correctness,  he  would  have  gone  much  more  care- 
fully into  the  trial  of  the  issues  before  him,  and  to  have  thought  at  one  time  that 
his  miscarriage  in  the  conduct  of  the  enquiry  might  be  a  sufiicient  reason  for 
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sending  the  ease  down  to  be  re-tried.  They  came,  however,  ultimately  to  the 
conclusion  that  it  would  not  be  right  to  send  the  case  back  to  a  re-trial,  because 
the  defendants  had  failed  to  make  out  so  good  a  case  as  they  might  have  done. 

Their  Lordships  fully  recognise  the  force  of  the  consideration,  which  ultimately 
prevailed  with  the  Judges  of  the  High  Court.  They  admit  that  a  re-trial  ought 
not  to  be  directed  solely  to  enable  a  party  to  mend  his  case,  and  that  to  do  so 
in  India  would  be  especially  objectionable.  Nevertheless,  considering  in  this 
particular  case  the  doubt  that  exists  as  to  what  really  took  place  in  the  Sub- 
ordinate Judge's  Court,  and  as  to  what  is  implied  in  his  statement  that  the 
documents  of  which  he  speaks  were  identified  and  verified  by  the  witnesses  ; 
considering  also  how  much  the  conduct  of  a  trial  in  India  depends  on  the  Judge, 
and  that  the  defendants  may  have  been  misled  by  his  giving  undue  weight  to  the 
books,  and  to  what  was  said  concerning  the  entries  in  the  books,  and  so  prevented 
from  going  more  fully  into  their  case ;  and  further,  considering  that  in  this  case 
the  question  is  not  merely  one  of  money  but  one  of  character,  and  that,  the 
evidence  on  this  record  £Etils  to  establish  satisfactorily  on  which  side  the  truth 
lies,  their  Lordships  are  disposed,  if  the  defendants  should  be  so  advised,  to  send 
back  the  case  for  re-triaJ ;  but  they  think  that  it  would  be  unjust  to  do  so,  except 
upon  putting  the  defendants,  who  ought  to  have  seen  that  their  case  was  con- 
ducted better,  upon  the  terms  of  paying  the  costs  of  the  litigation  so  far.  If  they 
are  willing  to  accept  those  terms,  then  their  Lordships  would  be  prepared  to 
recommend  Her  Majesty  that  the  case  should  be  remanded.  Their  Lordships 
desire  to  observe  that  if  it  should  go  back,  the  case  should  be  tried  much  more 
strictly  both  with  reference  to  the  genuineness  of  the  signatures  of  the  endorse- 
ments on  the  two  amanutnamas,  and  with  reference  to  particular  payments.  It 
is  only  necessary  to  instance  one  of  the  latter,  namely,  that  which  is  said  to  have 
been  made  in  satisfaction  of  the  judgment-debt  of  Ram  Churn  Singh,  as  to  which 
the  case  of  either  side,  if  true,  might  have  been  far  better  proved.  It  will  be  for 
the  appellants  to  consider  whether  they  accept  these  terms,  or  whether  they  are 
content  to  leave  matters  as  they  are.  If  they  do  not  accept  them,  their  Lord- 
ships will  have  no  other  alternative  but  that  of  recommending  Her  Majesty  to 
dismiss  the  appeal,  with  costs.  ' 

The  appellants,  having  considered  the  terms  proposed  to  them  by  their 
Lordships,  mtimated  by  their  Counsel  that  they  accepted  the  same ;  and  their 
Lordships,  therefore,  agreed  humbly  to  report  to  Her  Majesty  that  the  case  ought 
to  be  remanded  to  the  High  Court,  with  directions,  upon  payment  by  the 
appellants,  within  six  months  after  the  date  of  Her  Majesty's  order  on  this  report, 
of  the  costs  incurred  by  the  respondents  in  the  two  Indian  Courts  except  the 
stamp  on  the  plaint  (so  far  as  the  same  remain  unpaid),  and  also  of  the  costs  (if 
any)  of  the  respondents  incurred  on  this  appeal  (the  amount  thereof  to  be  certified 
by  the  Registrar),  to  remit  the  said  case  back  to  the  ZiUah  Court  for  re-trial ; 
and  with  a  declaration  that  in  default  of  such  payment  within  the  said  six 
months,  the  decree  of  the  High  Court  do  stand  afiirmed ;  and  that  the  costs  of 
this  appeal  be  paid  by  the  appellants. 
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The  2nd  March  1875. 

Present : 
Sir  James  W.  Colvile,  Sir  Montague  Smith,  and  Sir  Robert  P.  Collier. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

From  the  judgment  qf  Couch,  C,J,f  and  Phear  and  AiDslie,  JJ.j  dated  21st  March  1873  ;— 19  W.  R. 
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Ram  Tuhul  Sing 

versus 

Biseswar  Lall  Sahoo  and  another. 

Mr,  Leiih,  Q.C.,  and  Mr.  MacTiagkten  for  Appellant. 

»  No  one  for  Respondents. 

An  estate  was  sold  for  arrears  of  reyenue,  under  Act  XL  of  1859,  and  after  the  necessary  deductions, 
the  surplus  proceeds  remained  in  deposit  with  the  Collector.  Of  these  upwards  of  Rs.  85,000  was  the 
share  of  appellant,  one  of  the  shareholders,  who  instituted  a  suit  to  set  aside  the  revenue  sale,  and  after 
some  litigation  proved  successful.  An  appeal  from  the  decree  having  been  dismissed  by  the  I^vy 
Council  on  18th  December  1873,  the  sale  was  conclusively  set  aside. 

Meantime,  oiie  S.  P.  S.,  a  judgment  creditor,  attached  the  appellant^s  interest  in  the  surplus  pro- 
ceeds, and  sold  it  in.  execution  for  Rs.  8,000  to  one  J.  P.,  agent  for  respondents.  The  Bs.  8,000  was 
drawn  out  from  the  Court,  and  applied  in  satisfaction  of  decrees  held  by  S.  P.  S.  and  others  Sabee- 
quently,  respondents  appUed  to  the  Collector  for  payment  to  them,  as  purchasers  under  the  execution 
sale,  of  the  appellant*s  assumed  interest  in  the  surplus  proceeds  of  the  revenue  sale.  But  as  the  revenue 
sale  had  been  set  aside,  the  Collector  refused  the  application.  Upon  which  the  respondents  sued  the 
appellant,  the  heir  of  S.  P.  S.,  and  the  othei*  judgment-creditors,  for  the  B&  8,000  with  interest.  The 
High  Court  on  appeal  gave  them  a  decree  against  the  appellant. 

Held,  that  respondents  had  ^tablished  no  title  to  recover  the  sum  sued  for  from  appellant. 

Held,  that  the  doctrine  of  Courts  6f  equity  that  a  plaintiff  who  comes  to  be  relieved  from  his  own 
act  must  submit  to  the  equitable  conditioas  Which  the  Court  may  see  fit  to  impose,  was  inapplieable  to 
the  case  of  the  appellant,  who  was  not  seeking  the  aid  df  the  Court,  but  was  himself  sued  for  money  paid 
under  no  contract  or  consent  of  his,  but  under  proceedings  taken  in  invitwn. 

Held,  that  respondents  bought  the  appellant^s  interest  in  the  surplus  proceeds  subject  to  the  con- 
'tingeucy  of  his  succeeding  in  his  suit  to  set  aside  the  revenue  sale,  in  which  event  that  interest  would  be 
nil,  The;re  is  no  general  equity  existing  between  the  parties  upon  which  appellant  ought  to  be  com- 
jpelled  to  restore  to  the  respondents  their  original  position,  because  the  event  on  which  they  speculated 
was  gone  against  them. 

Sir  James  Colvile  delivered  the  following  judgment: — 

The  point  raised  by  this  appeal  is  one  of  novelty,  and  of  some  nicety.  The 
facts  out  of  which  it  arises  are  undisputed. 

The  appellant  is  one  of  the  registered  shareholders  of  a  certain  estate  which 
on  February  16th  1867  was  sold  for  arrears  of  Government  revenue,  under  the 
last  Sale  Law,  Act  XL  of  1859.  The  sale  was  confirmed  by  the  Revenue  Com- 
missioners on  the  14th  of  the  following  June ;  and,  after  deducting  the  arrears  of 
Government  revenue  and  sale  expenses,  the  sum  of  Rs.  139,692 : 2 : 5  remained  as 
surplus  proceeds  in  deposit  in  the  hands  of  the  Collector.  The  share  of  the 
appellant  in  such  surplus  proceeds,  if  the  sale  had  stood,  would  have  been  upwards 
of  Rs.  35,500.  On  the  24th  February  1868,  however,  the  appellant,  suing  in 
formd  pauperis,  instituted  a  suit  for  the  purpose  of  setting  aside  the  revenue 
sale,  on  the  ground  of  the  non-observance  of  one  of  the  formalities  prescribed  by 
the  Act.  The  suit  was  dismissed  by  the  Subordinate  Judge ;  but,  on  appeal,  the 
High  Court,  by  an  order  dated  3rd  May  1870,  reversed  his  judgment  and 
remanded  the  cause  for  the  trial  of  an  issue  which  he  had  left  untried  ;•  and  on  its 
coming  back  to  them  with  the  finding  on  that  issue,  made  a  final  decree  in  the 
appellant's  favor,  on  the  Slst  January  1871.  Against  that  decree  there  was  an 
lippeal  to  Her  Majesty  in  Council,  which  was  dismissed,  in  conformity  with  the 
judgment  delivered  at  this  Board  on  the  18th  December  1873.  The  sale,  there- 
fore, has  been  conclusively  set  ajside ;  the  estate  restored  to  the  appellant  and  his 
co-sharers ;  and  the  purchase-money  returned  to  the  purchaser. 

Before  this,  however,  and  on  the  25th  November  1867,  one  Sheo  Pershad  Sookul, 
a  judgment-creditor  of  Uie  appellant,  attached  his  interest  in  these  surplus  pro- 
ceeds in  the  Collector's  hands,  and^  on.  the  23rd  December  1867,  obtained  an  order 
for  the  sale  of  that  interest  in  execution.  The  sale  was  originally  fixed  for  the 
3rd  February  following,  but,  on  the  appellant's  application,  was  postponed  for  a 
fortnight,  and  took  place  on  the  18th  February  1868,  when  the  appellant's  interest 
in  the  surplus  proceeds  was  knocked  down  for  Rs.  8,000  to  one  Juldhari 
Panday,  who  afterwards  declared  that  he  bought,  as  agent  for,  and  on  account  of, 
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the  respondents.  On  the  16bh  March  1868,  the  appellant  filed  a  petition  for  the 
reversal  of  this  sale  on  two  grounds;  1st,  that  the  surplus  proceeds  had  not  been 
ascertained  to  belong  to  the  petitioner,  inasmuch  as  he  had  instituted  a  suit  to  set 
aside  the  revenue  sale,  which  was  then  pending ;  and  secondly,  that  "the  sale  had 
been  held  in  contravention  of  the  242nd  section  of  the  Code  of  Procedure,  which 
prescribes  a  different  mode  of  enforcing  an  execution  against  money  in  the  hands 
of  a  third  party,  and,  consequently,  that  the  sale  was  irregular.  The  Principal 
Sudder  Ameen,  in  whose  Court  these  execution  proceedings  were  pending,  by  two 
orders,  dated  the  18th  April  1868,  disallowed  these  objections,  and  confirmed  the 
sale ;  the  formal  certificate  was,  however,  not  delivered  to  the  respondents  until 
the  28th  August  1868.  Of  the  Rs.  8,000  which  had  been  paid  into  Court  upon 
the  sale,  about  Rs.  5,318  were  drawn  out  by  Sheo  Pershad  Sookul,  and  applied  in 
satisfisustion  of  the  decrees  held  by  him ;  and  the  residue  was  drawn  out  oy  other 
judgment-creditors  of  the  appellant,  and  similarly  applied  by  them.    ^ 

On  the  14th  August  1871,  the  respondents  petitioned  the  Collector  for 
payment  to  them  as  purchasers  under  the  execution  sale  of  the  whole  of  the 
appellant's  assumed  share  in  the  surplus  proceeds  of  the  revenue  sale,  being 
upwards  of  Rs.  35,500.  The  High  Court  had  then  made  its  final  decree  setting 
aside  the  sale ;  and  the  Collector  therefore  refused  to  part  with  the  fund.  Upon 
that,  and  on  the  4th  August  1872,  the  respondents  instituted  the  present,  suit 
for  the  recovery  of  Rs.  11,714 :  10 : 8,  being  the  Rs.  8,000  with  interest,  calculated 
from  the  date  of  the  payment  into  Court.  It  was  brought  against  the  appellant, 
against  the  heir  of  Sheo  Pershad  Sookul,  and  against  the  other  judgment-creditors 
of  the  appellant  who  had  shared  in  the  Rs.  8,000;  and  the  cause  of  action  is  thus 
stated  in  the  plaint :  "  As  the  rights  of  the  judgment-debtor,  with  respect  to  the 
surplus  sale  proceeds  of  the  said  mehal,  did  exist  up  to  the  time  of  the  execution 
sale  held  in  the  case  of  Sheo  Pershad  Sookul,  and  as  by  reason  of  the  revenue  sale 
having  already  been  confirmed,  there  was  no  reasonable  ground  of  apprehension 
with  respect  to  sudb  surplus  proceeds ;  and  as  the  Collector  now  objects  to  make 
over  the  surplus  proceeds  on  the  ground  of  the  revenue  sale  being  set  aside ;  for 
these  reasons,  and,  moreover,  in  consideration  of  the  fact  that  the  debts  due  by  the 
judgment-debtor  have  been  satisfied  out  of  the  consideration-money  paid  b}"^  your 
petitioners,  and  that  the  judgment-debtor  cannot  be  permitted  to  derive  two-fold 
advantages^  since  he  has  been  benefited  by  the  reversal  of  the  sale  of  the  land,  and 
he  has  not  deposited  in  Court  the  amount  of  the  purchase-money  paid  -by  your 
petitioners,  the  plaintiffs  are,  under  such  circumstances,  entitled  by  all  means  to 
recover  the  said  purchase-money,  with  interest.  The  cause  of  action  has  accrued 
from  the  25th  August  1871"  (the  date  of  the  Collector's  refusal  to  pay). 

It  does  not  appear  very  clearly  with  what  object  the  respondents  sued  the 
exeeation-creditors,  whether  or  not  in  order  to  establish  an  alternative  case  for 
relief  against  them,  in  case  the  suit  should  fail  against  the  appellant.  The  issues 
settled  however  seem  to  imply  that  the  claim  was  for  recovery  of  the  money 
against  one  or  other  of  the  defendants. 

The  Court  of  first  instance  dismissed  the  suit  with  costs  against  all  the 
defendants,  holding  that  the  plaintiffs  had  established  no  title  to  a  refund  of  the 
purchase-money  paid.  But  the  High  Court  on  appeal  reversed  this  decision,  and 
made  a  decree  for  the  recovery  of  the  amount  claimed  from  the  appellant ;  dis- 
missing the  suit  as  against  the  other  defendants,  but  without  costs  as  regarded 
the  representative  of  Sheo  Per^ad  Singh. 

The  appeal  is  against  the  last  decree,  and  the  single  question  is,  whether  the 
plaintiffi  (the  respondents)  have  shown  that  they  have  any  cause  of  action  for 
the  recovery  of  this  money  against  the  appellant. 

The  appeal  has,  to  their  Lordships'  great  regret,  been  heard  ex  parte.  This 
cirenmstance  has  rendered  them  the  more  anxious  to  give  full  weight  to  every 
reason  assigned  by  the  learned  Judges  of  the  High  Court  in  support  of  their 
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decree/  and  to  every  consideration  that  can  be  suggested  in  favor  of  the  absent 
respondents.  But  they  have,  nevertheless,  come  to  the  conclusion  that  the  re- 
spondents have  established  no  title  to  recover  the  sum  sued  for  from  the  appel- 
lant, and  that  the  appeal  ought  to  be  allowed. 

The  learned  Chief  Justice  of  Bengal,  in  the  judgment  delivered  by  him,  with 
the  concurrence  of  the  two  other  Judges  who  sat  with  him,  says : — "  I  think  the 
rule  that  ought  to  be  applied  in  this  case,  is  that  which  is  applied  by  Courts  of 
equity  where  sales  are  set  aside  on  account  of  fraud,  or  for  other  reasons  which 
are  held  by  the  Court  to  vitiate  the  sale."  And  he  then  cites  and  relies  upon  a 
passage  in  Lord  Cottenham's  judgment  in  Bellamy  v,  Sabine,  2  Fhill.,  which  he 
treats  as  establishing  the  broad  proposition — that  where  a  transaction  ought 
never  to  have  taken  place,  the  rights  of  the  parties  are,  as  far  as  possible,  to  be 
placed  in  the  -situation  in  which  they  would  have  stood  if  there  had  never  been 
any  such  transaction.  This  observation  of  Lord  Cottenham's  was,  however^  made 
with  reference  to  a  particular  objection  taken  to  the  granting  equitable  relief  in 
that  somewhat  complicated  case.  The  bill  in  Bellamy  v,  Ssubine  impeached  two 
transactions:  one,  by  which  a  needy  father,  tenant  for  life,  and  a  needy  son, 
tenant  in  tail,  had,  at  the  instigation  of  Sabine,  a  creditor  of  the  father,  come 
to  a  certain  arrangement  which  involved  the  barring  of  the  entail ;  the  other,  a 
transaction  by  which  the  son  had  sold  and  conveyed  his  remainder  in  fee,  thus 
acquired,  to  Sabine.  The  son  died  in  his  father's  lifetime,  and  the  suit  was 
brought  by  another  son,  who  was  next  in  remainder  under  the  entail  Lord 
Cottenham  held  that  the  plaintiff  was  entitled  to  sue  either  in  that  character,  or 
as  heir-at-law  of  his  brother ;  that  the  transaction  between  the  father  and  the 
elder  brother  could  not  be  successfully  impeached ;  but  that  the  purchase  irom 
the  latter  by  Sabine  was  fraudulent,  and  ought  to  be  set  aside.  And  then  pro- 
ceeding to  deal  with  the  objection  which  had  been  taken,  that  the  personal  repre- 
sentative of  the  elder  brother  had  an  interest  in  supporting  that  purchase,  part  of 
the  purchase-money  being  still  unpaid,  and  that  it  was  contrary  to  the  course  of 
the  Court  to  deal  with  the  conflicting  rights  of  the  real  and  personal  representa- 
tives, he  made  the  observation  relied  upon.  In  fact,  he  ruled  only  that  an 
interest  derived  under  the  conveyance  impeached  could  not  affect  the  equitable 
right  of  the  heir-at-law  to  have  that  conveyance  set  aside  for  fraud.  If  this  prin- 
ciple has  any  application  to  the  present  case,  it  seems  to  be  against  rather  than 
in  favor  of  the  respondents.  The  conveyance  was  set  aside  on  the  terms 
ordinarily  imposed,  viz.,  the  repayment  by  the  plaintiff  to  Sabine  of  sums  actually 
paid  by  him. 

In  their  Lordships'  opinion,  however,  the  case  of  Bellamy  v.  Sabine,  and  the 
other  cases  in  equity  which  are  cited  in  the  judgment  under  appeal,  are  inapplicable 
to  the  present,  upon  the  broad  ground  that  they  all  proceed  upon  the  doctrine  of 
Courts  of  Equity — ^that  a  plaintiff  who  comes  to  be  relieved  from  his  own  act,  or 
the  act  of  one  whom  he  represents,  on  equitable  grounds,  must  do  equity,  and 
submit  to  those  equitable  conditions  which  the  Court  may  see  fit  to  impose  on  its 
grant  of  relief.  Here  the  appellant  is  not  seeking  the  aid  of  the  Court,  but  is 
sued  as  a  defendant,  and  the  money  sought  to  be  recovered  has  not  been  paid 
under  any  contract  of  his,  or  in  any  transaction  to  which  he  was  a  consenting 
party,  but  under  proceedings  taken  in  invitwm, 

A^in  their  Lordships  must  observe  that  a  fallacy,  occasioned  by  some  con- 
fusion m  the  use  of  the  words  *'  transaction  "  and  "  sale,"  seems  to  run  through 
the  judgment.  What  is  the  transaction  or  sale  which  has  been  set  aside  ?  It  is 
not  the  execution  sale  under  which  the  Bs.  8,000  were  paid,  but  the  statutory 
revenue  sale.  A  good  deal,  no  doubt,  has  been  said  in  the  judgment  of  the 
Court  of  First  Instance,  and  something  has  been  said  here  at  the  bar,  of  the  irregu- 
larity of  the  execution  sale,  and  of  the  miscarriage  of  the  Principal  Sudder  Ameen 
in  putting  up  the  appellant's  possible  interest  in  the  surplus  proceeds  for  sale, 
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instead  of  proceeding  under  s.  242  of  the  Code  of  Procedure.  And  their  Lord- 
ships think  it  is  much  to  he  regretted  that  that  officer  did  not  proceed  under  the 
wholesome  provision  which  was  designed  in  such  cases  to  remedy  a  mischief  of 
frequent  occurrence  in  India — ^the  ruinous  sacrifice  of  property  which  an  execu- 
tion sale  is  apt  to  involve.  Bui  they  must  observe  that  since  the  objections  of 
the  appellant  were  overruled,  no  attempt  has  been  made  to  question  the  regu- 
larity or  legal  effect  of  that  sale ;  that  the  respcmdents  held  to  it  as  long  as  there 
was  a  hope  of  their  getting  anything  by  it ;  that  their  present  suit  is  not  frame  d 
with  the  object  of  setting  it  aside,  or  of  being  relieved  from  it ;  and  consequently 
that  any  judmnent  declaring  its  invalidity,  or  treating  it  as  a  nullity,  would  be 
extra-judicial. 

The  learned  Chief  Justice  no  doubt  seeks  to  meet  the  objection  just  taken  by 
saying  that  the  appellant  ought  to  have  made  the  respondents  parties  to  the  suit 
for  setting  aside  the  revenue  sale,  and  holds  that  the  Court  ought  to  give  them  in 
this  suit  the  relief  which  he  assumes  they  would,  if  they  had  been  made  parties 
to  it,  have  obtained  in  the  other  suit,  by  way  of  condition  on  the  relief  then 
granted.  Their  Lordships,  however,  fail  to  see  that  there  was  any  obligation  on 
the  appellant  to  make  the  respondents  parties  to  that  suit^  and  have  some  doubt 
whether  this  question  could  have  been  litigated  in  a  suit,  the  only  object  of 
which  was  to  determine  whether  a  statutory  sale  was  to  stand  good,  or  was  to  be 
set  aside  upon  the  terms  prescribed  by  the  Statute.  And  in  any  case  it  would 
seem  that  the  respondents,  if  they  conceived  that  they  had  an  interest  entitling 
them  to  defend  that  suit,  of  which  they  had  full  notice,  might  have  applied  to  be 
made  parties  to  it  under  s.  73  of  the  Code  of  Procedure. 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  the  course  and 
practice  of  the  Court  of  Chancery  in  setting  aside  transactions  on  account  of  fraud, 
or  other  recognized  ground  for,  equitable  relief,  afibrd  no  support  to  the  decree 
under  appeal. 

Upon  what  ground,  then,  can  the  respondents  be  said  to  have  a  substantive 
cause  of  action  for  the  recovery  of  this  money  from  the  appellant  ? 

What  was  the  real  nature  of  their  purchase  at  the  execution  sale  ?  What  did 
they  buy  ?  They  bought  the  appellant  s  interest  in  the  surplus  proceeds,  subject  to 
the  contingency  of  his  succeeding  in  his  suit  to  set  aside  the  revenue  sale,  in  which 
event  that  interest  would  become  nU.  They  did  this  with  their  eyes  open,  since, 
at  least  before  the  sale  was  confirmed,  they  had  notice  that  his  suit  had  been 
commenced.  There  was  no  warranty  or  contract  on  his  part.  The  sale  was  had 
under  proceedings  in  invitum,  and  indeed  against  his  express  protest.  The 
parties  were  at  arm's  length.  The  appellant  was  free  to  prosecute  his  suit ;  the 
respondents  free  to  enforce  their  rights,  should  he  fail,  to  the  uttermost  farthing. 
What  they  bought,  then,  was  the  chance  of  getting  Bs.  35,500  for  Bs.  8,000, 
dependent  on  the  happening  or  non-happening  of  a  certain  event.  And  a  sub- 
stantial chance  it  must  be  taken  to  have  been,  since  the  construction  of  the  clause 
in  the  Sale  Law,  on  which  the  right  to  annul  the  sale  depended,  was  doubtful,  and 
the  Court  of  First  Instance  determined  the  question  against  the  appellant.  If 
that  judgment  had  stood,  he  would  have  lost  his  land ;  and  the  respondents  would 
have  taken  from  him  all  its  proceeds,  except  the  Rs.  8,000  applied  in  satisfaction 
of  his  debts.  It  is  difficult  to  see  upon  what  general  equity  existing  between 
parties  thus  situated  the  appellant  ought  to  be  compelled  to  restore  the  respond- 
ents to  their  original  position,  because  the  event  on  which  they  speculated  has 
ultimately  gone  against  them. 

Then  it  is  said  that  if  the  respondents  fail  in  the  present  suit,  the  appellant 
will  not  only  keep  the  estate  in  which  he  has  recovered,  but  will  get  debts  to  the 
amount  of  Rs.  8,000,  for  which  his  property  was  liable  to  be  attached  and  sold, 
paid  with  the  plaintiff*s  money. 

But  even   if  this  were  true,  it  is  not  in  every  case  in  which  a  man  has 
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benefited  by  the  money  of  another,  that  an  obligation  to  repi^y  that  money  arLses. 
The  question  is  not  to  be  determined  by  nice  considerations  of  what  may  be  fair  or 
proper  according  to  the  highest  morality.  To  support  such  a  suit  there  must  be 
an  obligation,  express  or  implied,  to  repay.  It  is  well  settled  that  there  is  no  such 
obligation  in  the  case  of  a  voluntary  payment  by  A  of  B's  debt  Still  less  will 
the  action  lie  when  the  money  has  been  paid,  as  here,  against  the  will  of  the 
party  for  whose  use  it  is  supposed  to  have  been  paid  (Stokes  u  Lewis,  1  Term 
Keports,  20).  Nor  can  the  case  of  A  be  better  because  he  made  the  payment  not 
ex  mero  motu,  but  in  the  course  of  a  transaction  which,  in  one  event,  would  have 
turned  out  highly  profitable  to  himself  and  extremely  detrimental  to  the  person 
whose  debts  the  money  went  to  pay. 

Their  Lordships  can  find  no  ground  cm  which  the  l^al  liabiUty  of  the  appel- 
lant can  satisfactorily  be  rested.  The  case  seems  to  them  to  fall  within  the  prin- 
ciple of  that  reported  in  the  4  Bengal  Law  Reports,  FuU  Bench  Ruling,  page  11.* 
The  fact  that  in  this  case  the  worthlessness  of  the  subject  purchased  was  a 
consequence  of  the  success  of  the  judgment-debtor  in  his  own  suit»  and  not  of  a 
recovery  by  a  third  party  under  .a  superior  title,  does  not  appear  to  them  in  the 
chrcumstances  of  this  case  to  afford  a  distinction  which  ought  to  prevent  the 
application  of  that  principle. 

Their  Lordships,  for  obvious  reasons,  express  no  opinion  whether  the  respond^- 
ents  could  have  had  any  remedy  against  the  execution  creditors  by  a  suit  for 
setting  aside  the  execution  sale  or  otherwise ;  whether  in  such  a  case  the  right  of 
the  judgment  creditors  would  not  have  been  revived  against  the  appellant ;  or 
whether,  if  such  a  remedy  ever  existed,  the  plaintiffs  have  lost  it  by  Uie  dismissal 
of  this  suit  against  those  creditors.  These  and  other  questions  were  suggested  in 
the  course  of  the  argument,  but  in  determining  this  appeal  it  is  unnecessary,  and, 
indeed,  would  be  improper  to  decide  them. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  allow  this  appeal^  and 
to  direct  that  the  decree  of  the  High  Court  be  vaned  by  omitting  so  mu<m  thereof 
as  orders  and  decrees  "  that  the  plainiiBk  do  recover  from  the  &st  defendant  the 
sum  of  Rs.  11,714:  10:  8,  the  principal  and  interest  of  money  which  they  had 
paid  upon  a  sale  to  them  of  the  rig'hts  and  interest  of  Ram  Tuhul  Singh  in  the 
surplus  sale  proceeds  of  a  Talook  Muleck  Alypore  Buzooig,  which  had  been  sold 
for  arrears  of  Qovemment  revenue,  and  purchased  by  the  plainti&  on  the  18th 
February  1868;"  and  as  orders  and  decrees  "that  Bam  Tuhul  Singh,  defendant, 
respondent,  do  pay  to  the  plainti£&,  appellants,  the  sum  of  Rs.  470:  10:  2;"  and 
as  orders  and  decrees  *'  that  the  said  first  defendant  do  pay  to  the  plaintiflb  the 
costs  incurred  by  them  in  the  Lower  Court ; "  and  by  omering  and  decreeing  in 
lieu  thereof  tiiat  the  suit  of  the  plaintiffs  do  stand  dismissed  as  against  the 
defendant.  Ram  Tuhul  Singh,  and  tnat  the  plaintifts  do  pay  the  costs  incurred  by 
the  said  defendant  both  in  the  Lower  and  in  the  High  Court. 

Their  Lordships  are  disposed  to  recommend  an  order  in  the  above  form, 
because  they  do  not  wish  to  interfere  with  the  discretion  exercised  by  the  High 
Court  in  refusing  to  give  his  costs  of  the  suit  to  the  defendant  Byjnath  SookuL 
The  appellant  must  also  have  the  costs  of  this  appeal. 

*  Sowdamini  Chowdrain  and  others  v,  Erisna  Eishore'Podar,  12  W.  R.  (F.  B.  R.),  p.  8. 
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The  10th  March  1875. 

■ 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Montague  E.  Smith. 

SeMefnient  Officer  (Powers  of) — Proprietary  Eights  of  Government 

On  Appeal  from,  the  High  Court  at  AUahahad. 

Foorun  Singh  and  others 

versus 
The  Qovemment  of  India. 

An  ofBoer  who  is  appointed  to  consider  and  revise  the  revenue  assessed  npon  certain  estates,  has 
no  power  to  convey  awaj  the  proprietary  righte  of  the  GoYernment  in  those  estates* 

Mr.  J,  D.  BeU  for  Appellants. 

Mr.  Covde,  Q,C,,  and  Mr.  Bigland  Wood  for  Respondent. 

Sir  Barnes  Peacock  delivered  judgment  as  follows : — 

This  suit  vrsA  brought  by  the  phtintifib  to  hav«  it  declared  that  they  are 
possessed  of,  and  absolutely  entitled  to,  the  full  proprietary  rights  in  Mouzah 
Dharaotee  Pergunnah  Koonch,  Zillah  Jaloun.  There  is  no  dispute  in  this  case  as 
to  the  facts,  and  it  appears  that  the  plaintiffs  who  are  now  tne  appellants  were 
originally  the  proprietors  of  the  Mouzah.  They  had  acquired  it  by  purchase  at 
a  sale  for  arrears  of  revenue.  The  revenue  assessment  was  admittedly  very  high, 
and  the  plaintiffs  being  unable  to  pay  that  revenue  parted  with  their  estate. 
Subsequently,  in  consequence  of  two  sales  for  arrears  of  revenue,  the  proprietary 
rights  became  vested  in  Government  by  reason  of  their  purchase  at  the  last  sale 
for  arrears  of  revenue.  The  question  then  is,  whether  the  Government  has  ever 
parted  with  those  proprietary  rights  to  the  plaintifl^  entitling  them  to  maintain 
the  suit  to  have  it  declared  that  they  are  now  entitled  to  the  proprietary  rights 
in  the  estate  ?  It  is  contended  that  the  proprietary  rights  were  parted  with  by 
the  Government^  and  substantially  regranted  to  the,  plaintifis  by  the  reveni\e 
settlement  which  was  entered  into  wiui  them  in  the  year  1860.  At  that  time 
there  was  a  30  years  settlement  of  the  pergunnah  which  would  expire  in  the  year 
1871,  but  the  revenue  assessed  upon  the  different  estates  in  the  pergunnah  was 
80  high  that  it  was  deteimined  they  should  be  revised  and  lowered  in  those 
cases  m  which  it  should  be  found  necessary.  The  officer  who  was  first  appointed 
to  consider  the  amount  of  assessments  was  told  that  his  primary  duty  was  merely 
a  fiscal  one;  that  he  had  no  judicial  power  to  exercise,  and  consequently  it  is  clear 
that  he  had  no  power  to  convey  away  the  proprietary  rights  of  the  Govei-nment. 

It  is  contended  that  two  letters,  one  of  the  30th  April  1860,  which  is  set  out 
at  page  2  of  the  Supplementary  Record,  and  the  other  of  the  14th  June  1860, 
which  is  set  out  at  page  34  of  the  Original  Record,  amount  to  a  sanction  on  the 
part  of  the  Government  to  the  re-grant  to  the  plaintiffs  of  their  proprietary  rights. 
The  Commissioner  in  his  judgment,  at  page  50,  has  commented  upon  these  letters. 
He  says: — ^"The  first  plea  I  pronotmoe  untenable.  In  it  the  appellants,  though 
necessarily  acknowledging  the  absolute  property  of  Government  in  the  village  in 
suit  at  the  time  of  the  revision  of  settlement,  assert  or  apparently  intend  to  assert 
that  Government  by  its  letters  No.  309,  dated  30th  April  1860,  and  No.  616, 
dated  14th  June  1860,  sanctioned  the  settlement  with  them  as  proprietors.  This 
was  deajly  not  the  case.     After  a  careful  perusal  of  these  letters  I  am  unable  to 

Grceive  a  single  sentence  or  portion  of  a  sentence  which  supports  the  plea.  The 
iters  are  clear  and  simple^  There  is  no  possibility  of  misunderstanding  their 
drift  and  meaning.  The  first,  No.  359,  sanctions  the  proposed  reduction  of  jumma 
in  Pergunnah  Koonch,  and  does  nothing  more.     The  second.  No.  616,  merely 
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sanctions  the  reduced  jummas  in  the  other  pergunnahs  of  Jaloun  district"  Their 
Lordships,  having  carefully  considered  those  letters,  entirely  concur  with  the 
Commissioner  in  the  view  which  he  has  taken  of  them.  The  Commissioner 
decided  against  the  plaintiff  who  appealed  to  the  High  Court.  The  only  ground 
of  appeal  is  this,  namely, — "  The  decision  of  the  Lower  Court  is  bad,  because  it  is 
clear  that  even  if  Government  did  not  in  so  many  words  hand  over  the  property 
to  appellants,  yet  it  clearly  and  distinctly  sanctioned  the  acts  of  its  officers  who 
did  so,  and  who,  not  once  but  in  many  instances,  deliberately  and  distinctly 
recognized  the  appellants  as  absolute  proprietors  of  the  property  in  dispute."  The 
learned  Judges  of  the  High  Court  went  fully  into  the  matter  and  have  given  their 
reasons  in  detaiL  Their  Lordships  concur  in  those  reasons,  and  consider  that  the 
High  Court  was  right  in  confirming  the  view  which  had  been  taken  of  the  case 
by  the  Commissioner. 

Under  these  circumstances  their  Lordships  will  humbly  recommend  Her 
Majesty  that  the  decree  of  the  High  Court  be  affirmed,  and  that  this  appeal  be 
dismissed,  with  costs. 

The  High  Court  have  made  some  remarks  with  regard  to  the  hardships  of 
the  case.  Their  Lordships  have  no  pawer  to  deal  with  them,  but  certainly  it  does 
appear  rather  hard  that  after  the  plaintiff  had  had  the  settlement  made  with  him 
an  alteration  should  be  made  at  the  expiration  of  that  settlement,  and  that  the 
recommendation  of  the  Commissioner  should  be  carried  out,  namely,  to  settle  haJf 
with  Ram  Dyal,  and  to  sell  the  other  half  of  the  estate. 

Mr.  Cowie.  Those  observations,  my  Lords,  will  be  conveyed  to  the  Govern* 
ment. 


The  11th  March  1875. 

Present  : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Montague  E.  Smith. 

Hindoo  Law — Inherita/nc^-^Cogn/otes  (BundJioos),  Sapindas,  etc. — Appointment 

of  a  Daughter  to  raise  a  Son. 

On  Appeal  from  the  High  Court  at  CaXcutta.* 

Thakoor  Jeebnath  Singh 
versus 
The  Court  of  Wards  and  others. 

A  bondhoo  or  cognate  only  cannot  inl],erit  as  loo^  as  there  is  a  sapinda  or  samanodaka  in  existence, 

QiuBre. — Is  the  old  rule  of  Hindoo  law  obsolete,  or  does  it  still  exist,  that  a  daughter  may  be 
speciaUy  appointed  to  raise  a  son^  and  the  son  of  a  daughter  so  appointed  is  entitled  to  succeed  in 
pie|ei;ence  to  more  distant  male  relatives  ? 

Mr.  Leith,  Q,C,,  and  Mr,  J.  D.  Bell  for  Appellant, 
Mr.  Cowie,  Q.C.,  and  Mr.  Doyne  for  Respondent. 

Sir  Mon^xigue  Smith  gave  judgment  as  follows : — 

This  was  a  suit  brought  by  Thakoor  Jeebnath  Singh  against  Baboo  Brum- 
narain  Singh,  represented  by  the  Court  of  Wards,  and  the  liibharanee  Heeranath 
Koowuree,  ta  recover  the  possession  of  the  raj  of  Bamgurh,  which  is  an  impartible 
raj.  The  principal  question  raised  in  the  suit  turned  upon  the  Hindoo  law  of 
inlieritance,  and  was  whether  the  plaintiff  Jeebnath  Singh,  or  Baboo  Brumnandn 

*  From  the  judgment  of  Couch,  CJ.,  and  L.  S.  Jackson  and  Glover,  JJ,,  dated  12th  July  1873,— 
UW.B.  117.    •        *  ^    '        '  J'  • 
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Singh,  was  entitled  to  succeed  tlie  Rajah  Trilokenatb,  who  was  the  last  proprietor, 
of  the  raj.  Rajah  Trilokenath  died  childless,  and,  indeed,  a  minor.  The  appellant 
Jeebnath  Singh  claims  as  father's  sister's  son,  and  no  doubt  he  is  a  nearer  relative, 
in  one  sense,  to  the  deceased  Rajah  than  the  respondent  Brumnarain  Singh:  going 
back  to  the  common  ancestor,  Brumnarain  is  the  great-grandson  of  that  common 
ancestor. 

It  was  admitted  by  Mr.  Leith  in  argument  that  the  case  which  was  lately 
decided  by  this  tribunal,  of  Bhyah  Ram  Singh  v.  Bhyah  Ugur  Singh,  in  the  13th 
Moore,  page  371,*  was  an  authority  decisively  against  the  appellant's  claim.  It 
is  immaterial  to  consider  whether  Brumnarain  was  a  sapinda  or  samanodaka, 
because  he  was  clearly  in  one  of  those  two  classes,  and  whether  in  one  or  the 
other  he  was  in  the  line  of  male  descendants  from  the  common  ancestor,  and  the 
decision  referred  to  is  that  this  line  must  be  exhausted,  before  bundhoos  are 
resorted  to,  in  order  to  discover  the  heir  of  the  last  proprietor.  Jeelbnath  Singh  is 
a  bundhoo  or  cognate  only,  and  therefore  he  cannot  take  as  long  as  there  is  either 
a  sapinda  or  a  samanodaka  in  existence.  The  case,  therefore,  to  which  Mr.  Leith 
referred,  in  the  13th  Moore,  has  really  decided  the  appeal,  so  far  as  that  question 
is  concerned,  against  the  appellant,  and  that  case  in  principle  followed  two 
previous  cases,  one  in  the  2nd  Moore,  page  132,-f*  and  the  other  in  the  4(th  Moore, 
page  292.t 

The  other  point  which  Mr.  Leith  raised  was  this : — ^That  assuming  the 
appellant,  Jeebnath,  was  not  the  nearest  heir  according  to  the  ordinary  rules  of 
saccession,  he  was  made  an  heir  by  the  act  of  Maharajah  Sidnath  Singh,  who,  he 
says,  appointed  a  daughter,  Jeebnath's  mother,  to  raise  a  son  to  him ;  and  he 
contends  that,  by  a  rule  of  Hindoo  law,  a  son  of  a  daughter  so  appointed  is  entitled 
to  succeed  in  preference  to  more  distant  male  relatives.  That  a  rule  of  law  of  this 
nature  is  to  be  found  amongst  old  collections  of  Hindoo  law  appears  to  be  esta- 
blished by  the  text  to  which  Mr.  Leith  referred,  but  there  seems  to  be  an  opinion 
amongst  the  text-writers  that  that  rule  has  become  obsolete.  In  Sir  Thomas 
Strange's  book,  under  the  head  of  "Inheritance,"  he  thus  speaks  of  it: — 
**  Daughters. — The  right  of  daughters  to  succeed  in  default  of  sons  and  widow,  is 
not  to  be  confounded  with  that  of  the  appointed  daughter  under  the  old  law ;  that 
appointment  was  one  of  the  many  substitutions  for  the  son,  and  by  fiction  no 
longer  subsisting  regarded  as  one."  Then  he  says,  referring  to  another  custom : — • 
**  This  is  analogous  to  the  law  as  applicable  to  the  appointed  daughter,  but  that 
substitution,  with  others  of  a  more  questionable  kind,  became  obsolete."  In  Sir 
William  Macnaghten's  Treatise  on  Hindoo  Law,  in  the  Chapter  on  "  Adoption,"  he 
says : — ''  In  former  times  it  was  the  practice  to  affiliate  daughters  in  default  of 
male  issue,  but  the  practice  is  now  forbidden.  The  other  forms  of  adoption 
enumerated  by  Menu  appear  to  be  wholly  obsolete  in  the  present  age."  This 
appointment  of  a  daughter  may  not  be  strictly  an  adoption,  but  the  text-writers 
evidently  refer  to  this  custom,  amongst  others,  as  being  obsolete.  It  is  not  neces- 
sary in  this  case  to  decide  that  this  is  so,  although  there  certainly  does  not  appear 
to  have  arisen  in  modem  times  any  instance  in  the  Courts  where  this  custom  has 
been  considered.  But  supposing  it  to  exist,  inasmuch  as  it  breaks  in  upon  the 
general  rules  of  succession,  whenever  an  hqir  claims. to  succeed  by  virtue  of  that 
rule,  he  must  bring  himself  very  clearly  within  it. 

It  is  difficult  to  discover  the  precise  ground  on  which  the  plaintiff  originally 
based  this  claim.  The  plaint  certainly  does  not  state  enough  to  bring  him  within 
the  rules  as  laid  down  in  Menu  and  in  the  Mitakshara.  The  plaint  says  this : — 
"Your  petitioner's  maternal  uncle,  Maharajah  Luchmeenath  Singh  Bahadoor, 

*  14  W.  R.  p.  C.  1  ;  2  Suth.  P.  C.  R.  330. 

t  Ratcheputty  Dutfc  Jha,  Bholaiiath  Jha,  and  others,  appcUaD(t8  %  Rajunder  Narajn  Rac  and 
Ck)ower  Mohinder  Narayn  Rae,  respondents,  12th  February  1839,  2  StitK  P!  C.  R.  1. 

X  Rany  Srimuty  Dibeah,  appellant,  v,  Rany  Koond  Lata,  Ram  Rung  Lata,  and  others,  respout 
dents,  2nd  and  3rd  December  1847,  7  W.  R.  (P.  C.)  44  ;  1  Suth.  P.  C.  R.  182. 
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agreeably  to  the  counsel  of  his  father,  Maharajah  Sidnath  Singh  Bafaadoor, 
having  given  in  marriage  your  petitioner's  mother,  kept  her  under  his  roof 
declaring  and  giving  her  hopes  that,  if  a  son  be  bom  to  her,  such  son  will  stand  in 
the  relation  of  son's  son  to  his  mother's  father,  and  that,  if  at  any  time  occasioQ 
arise,  he  will  observe  the  religious  rites  of  sradh  (obsequies),  and  keep  the  estate 
intact ;  and  accordingly  your  petitioner,  from  the  day  of  his  birth  to  the  present 
moment,  lived  with  the  deceased  Maharajah  in  common  for  all  the  purposes  of 
board,  lodging,  and  worship."  Now,  in  this  statement  it  is  not  said  that  the 
Maharajah  Sidnath  by  any  act  of  his  appointed  the  daughter,  nor  that  the  son, 
her  brother,  Luchmeenath  Singh,  did  any  formal  act  appointing  her  to  raise  a  son 
to  his  father;  the  plaint  says  no  more  than  that  the  latter  gave  her  hopes  that^  if 
a  son  was  bom  to  her,  such  son  would  stand  in  that  relation. 

Looking  at  the  text,  it  seems  not  only  that  the  act  of  appointment  must 

Eroceed  from  the  father  himself,  but  apparently  should  be  made  by  himself, 
ecause  all  the  forms  of  expression  which  are  given  are  those  which  it  is  supposed 
the  father  himself  would  utter.    In  Menu,  the  leading  passage  referred  to  by 
Mr.  Leith  in  Chapter  9,  Section  127,  is : — "  He  who  has  no  son  may  appoint  his 
daufifhter  in  this  manner  to  raise  up  a  son  for  him,  sayinfif,  the  male  child  who 
8ha5  be  bom  fn,m  her  in  wedlock  sU  be  mine  for  the  Ju^'ose  of  performing  my 
obsequiea''    The  passages  in  the  Mitakshara  are  to  the  same  effect.    In  ch.  1 
&  11,  cL   3: — ^"The  son  of  an  appointed  daughter  is   equal  to  him, — ^that  is, 
equal  to  the  legitimate  soa    The  term  si^ilBes  son  of  a  daughter.    Accordingly, 
he  is  equal  to  the  legitimate  son,  as  described  by  Yafiishtha : — '  This  damsel,  who 
has  no  brother,  I  will  give  unto  thee  decked  with  ornaments :  the  son  who  may 
be  bom  of  her  shall  be  my  son*'     Or  that  term  may  signify  a  daughter  becoming 
by  special  appointment  a  son."    The  last  is  not  the  present  case.    As  their  Lord- 
ships understand,  what  is  set  up  is,  not  that  the  daughter  became  a  son  by 
appointment,  but  that  she  was  appointed  as  a  special  daughter  from  whom  might 
proceed  a  son  who  should  stand  in  the  place  of  a  son's  son.     '^  Still  she  is  only 
similar  to  a  legitimate  son,  for  she  derives  more  A:om  the  mother  than  fix)m  the 
father.    Accordingly,   she  is  mentioned  by  Vasishtha  as  a  son,  but  as  third 
in  rank."     Then  the  note  to  that  is : — "  The  putrica-putra  is  of  four  descrip- 
tions:   the  first    is   the  daughter  appointed  to  be  a  son;    she  is   so  by    a 
stipulation  to  that  effect.    The  next  is  her  son.    He  obtains,  of  course,  the  name 
of  son  of  an  appointed  daughter,  without  any  special  compact.    This  distinction, 
however,  occurs :  he  is  not  in  place  of  a  son,  but  in  place  of  a  son's  son,  and  is  a 
daughter's  son," — that  is,  the  son  of  a  daughter  who  is  herself  appointed  to  be  in 
the  place  of  a  son.     Then  there  is  this : — "  The  third  description  of  son  of  an 
appointed  daughter  is  the  child  bom  of  a  daughter  who  was  given  in  marriage 
with  an  express  stipulation  in  this  form.     The  child  which  shall  be  bom  of  her 
shall  be  mine  for  the  purpose  of  performing  my  obsequies."     The  attempt  is  made 
to  bring  the   appellant  within   this  thi^l  description  of  son  of  an  appointed 
daughter.     A  special  foim  of  stipulation  is  given.     It  is  stated  that  it  must  be 
expressed,  and  Menu  also  speaks  of  an  express  appointment  proceeding  in  the 
same  way  from  the  father  himself  upon  the  marriage  of  the  daughter.     In  this 
case  no  appointment  was  made  by  the  father,  and  it  certainly  requires  positive 
law  or  eviaence  of  a  custom  from  which  the  law  may  be  presumed,  that  supposing 
the  rule  still  to  exist  that  a  father  may  appoint  a  daughter  for  this  purpose,  it  is 
a  part  of  it  that  he  may  delegate  the  appointment  to  his  sons.    There  is  nothing 
said  of  that  power  to  delegate  being  a  part  of  the  law,  but,  on  the  contrary,  the 
rules  as  to  the  manner  of  appointment  given  in  the  old  authorities  point  to  the 
act  proceeding  personally  from  the  father.     The  law  as  to  adoption  of  sons  bears 
an  analogy  to  this,  but  the  usages  of  that  law  cannot,  without  authority,  be 
imported  into  this  mode  of  appointment.     These  adoptions  must  stand  upon  the 
authority  relating  to  each.    In  this  case,  there  was  no  formal  appointment  by  the 
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ikth^r  himself  in  his  lifetime,  and  no  sufficient  authority  has  been  cited  to  esta- 
blish th^t  #hat  ^as  done  liiterw^tids  <cto  ha^  the  effect  of  making  the  son  of  the 
daughter,  i^ho  appears  to  have  been  matried  with  the  consent  of  her  brother  "upon 
the  condition  that  the  husband  ishould  live  in  the  house,  equal  for  the  purposes  of 
succession  to  the  son  of  a  son.  But,  however  the  law  may  be,  the  evidence  of  the 
authority  supposed  to  have  been  given  by  Maharajah  Sheebnath  to  his  sons,  and  o^ 
the  exercise  of  it  by  them,  is  most  vague  and  unsatisfactory.  No  more  appears 
respecting  the  supposed  exercise  of  it  by  the  sons,  than  that  when  their  sister 
married,  a  condition  was  imposed  upon  the  husband  that  they  should  live  in  thB 
MiAariijah's  (her  bit>tber*s)  house,  and  the  son  be  brought  up  as  one  of  hi&  No 
ceremonies  are  proved  to  have  been  performed,  nor  toy  express  form  of  appoint- 
ment used.  This  evidence  seems  to  be  wholly  insufficient  to  establish  a  formal 
appointment  which  is  to  hiavB  the  serious  consequences  of  altering  the  Une  of 
succession. 

Oil  the  whole^  therefore,  their  Lordships  think  that  the  judgments  of  the 
Courts  below  are  correct,  and  they  will  hutiably  advise  Her  Majesty  to  affirm 
Hiem,  and  to  dismiss  this  appeal  with  costs. 


The  11th  March  1875. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Montague  E.  Smith. 

ArbitraJtion  Award — Act  VIII  of  185&  sa.  S24  and  325 — Appeal — Resignxition 

of  Arbitrator. 

On  Appeal  frovn,  ike  High  Court  ixt  Galeutta^ 

Maharf^ah  Joymungul  Singh  Bahadoor 

versus 
Moiiun  Ram  Marwarea 


A  '«Aii  faatiAg  beeh  ^efcrrM  by  i^e  District  Jtidg^  to  altbitratfon,  the  arbitmtors  inade  t^eb*  award, 
and  the  Jadge  passed  a  decree  in  conformity  therewith.  !Fhat  dectee  on  appeal  was  set  aside  for 
irregularity,  the  award  having  been  signed  by  the  arbitrators  separately  and  ten  days  not  having  been 
allowed  iot  objections ;  and  the  case  was  remanded  with  a  view  to  these  defects  being  cored.  On  remand 
one  bi  Khe  tobitrators  in  a  letter  to  the  Judge  tendered  resignation  ;  but  was  Induced  to  withdraw  it. 
The  awBiti  was  then  properly  €igned  and,  aSer  o^  jections  beard,  duly  adjudicated  upon  under  Act  VIII 
of  1869  ss.  324  and  325.    A  decree  was  then  passed : 

Held,  that  no  appeal  lay  from  this  decision  to  the  High  Oourt,  and  h,  fortiori  non^  lay  to  the  Privy 
Council. 

HftL^,  that  the  arbitrator,  who  first  tendered  and  then  withdrew  his  r&signatioti)  did  not  formally 
divest  hinself  of  fals  cbuBcter  of  arbitrator,  and  was  therefore  hot  fimel^s  vj^Vwhen  he  signed  the 
award. 


I  < 


This  is  an  appeal  against  a  judgment  of  the  High  ^ourt,  dated  the  18th 
Janukry  1871,  which  dismissed  an  appeal  that  had  b^en  brought  against  a 
judgment  of  thfe  Zillah  Judge  of  Bhaugulpor6,  dated  tii^  1st  Februaiy  1870. 

Tim  cifcumstaiiees  out  of  which  this  appeal  arises  are  shortly  these : — The 
respondent,  Who  is  a  mkhajun,  sued  the  appellant,  wl^o  is  a  person  of  high  rank 
in  the  district,  for  the  balance  of  an  account  arising  out  of  transactions  between 
them.  That  suit  was  first  dismissed.  There  was  an  appeal  by  the  respondent 
from  that  decision  to  the  High  Court,  and  ttie  High  Court  remanded  the  case  for 

*  lUanand  order  by  Kemp  and  B.  Jackson,  J  J,,  6th  March  1868  ;  second  remand  order  by  Norman 
tod  E.  Jackgon,  JJ,,  14th  September  1869,-12  W.  B.  397,  decided  by  Norman  and  Loch,  JJ.,  18th 

10 


(146) 

re-trial  to  the  ZilliEkh  Judge  with  certain  directions.    Upon  its  coming  back  to 
the  Judge,  it  was  suggested  by  him  that  all  matters  in  diBpute  should  be  referred 
to  arbitration ;  and  that  was  done  by  the  consent  of  the  parties, — ^the  arbitrators 
being  a  European  gentleman,  formerly  the  Judge  of  Bhaugulpore,  and  a  member 
of  the  Bengal  Civil  Service,  and  a  Mahomedan  who  exercised  judicial  functions  in 
the  district  as  the  Judge  of  the  Small  Cause  Court.    Those  gentlemen  entered 
upon  the  enquiry,  and  in  the  course  of  it  certain  books  of  account  which  had  been 
produced  by  the  plaintiff  were,  on  his  application,  given  back  to  him.    He  took 
them  out  of  the  hands  of  the  arbitrators,  meaning,  as  he  says,  to  bring  them  back; 
but  they  were,  according  to  his  account  of  what  happened  afterwards,  taken  from 
him  by  violence;  and  in  any  case  they  disappeared,  and  have  not  since  been 
forthcoming.     The  arbitrators,  however,  made  their  award.    It  is  not  necessary 
to  state  in  detail  the  form  in  which  it  was  made.    It  suffices  to  say  that  they  did 
not  sign  that  award,  as  first  made,  together.    The  Mahomedan  Judge  first  ex- 
pressed his  opinion,  and  after  going  through  the  &uciA  stated  that  in  nis  opinion 
the  balance  found  by  him  to  be  due  should  be  paid  by  the  appellant  to  the 
respondent.     It  then  went  to  Mr.  Sandys,  the  other  arbitrator,  who  seems  to  have 
made  further  enquiry,  and  to  have  had  some  communication  on  the  subject  with 
his  co-arbitrator.    But  the  award  was  on  that  occasion  signed  by  them  separately. 
It  was  then  filed  in  the  Zillah  Court,  and  the  Judge  passed  a  decree  in  conformity 
with  it.    From  that  decree  there  was  an  appeal  to  the  High  Court,  and  the  decree 
was  set  aside,  and  properly  set  aside,  by  the  High  Court,  apparently  on  two  grounds. 
The  first  was  that  the  Judge  had  proceeded  irregularly,  inasmuch  as  he  had  passed 
his  decree  without  allowing  the  parties  the  ten  days  for  bringing  in  objections  to  an 
award  which  the  Code  of  Procedure  allows  them.     The  other  ground  on  which  the 
learned  Judges  of  the  High  Court,  or  at  least  Mr.  Justice  Norman,  proceeded,  was 
that  the  award  was  altojgether  informal,  inasmuch  as  it  had  been  signed  by  the 
arbitrators  separately.     The  result  of  that  proceeding  in  the  High  Court  was 
that  the  judgment  appealed  against  was  reversed  with  costs,  and  the  case  sent 
back  to  the  Zilla;h  Judge, — Mr.  Justice  Nonnan  observing: — ^"The  Judge  will 
consider  whether  it  would  not  be  proper  to  send  back  uie  papers  signed  in 
pursuance  of  his  former  suggestion  that  an  awd  may  be  duly  and  regularly 
Signed  by  the  arbitrators  in  the  presence  of  each  other."    And  in  another  passage 
he  said: — ''We  leave  it  to  the  Judge,  on  hearing  any  objections  made  by  the 
defendant,  or  on  the  application  of  the  plaintiff  for  uiat  purpose,  to  remit  the 
award  to  the  arbitrators  under  the  provisions  of  the  323rd  Section,  if  he  thinks 
that  the  ends  of  justice  will  be  served  thereby."    The  other  Judge^  Mr.  Justice 
Elphinstone  Jackson,  after  expressing  a  doubt  whether  there  was  any  informality 
in  the  separate  signatui*e  by  the  arbitrators,  says.' — "As,  however,  my  learned 
colleague  is  of  an  opposite  opinion,  I  am  ready  to  concur  with  him  in  remanding 
this  case  to  the  Juage,  in  order  that  he  may  take  steps  to  have  the  award  formally 
signed  by  the  arbitrators  at  the  same  time,  and  not  on  different  datea     I  think 
also  that  there  must  be  a  remand,  in  order  that  the  appellant  may  obtain  ten 
days'  time  after  the  award  is  signed  within  which  to  prefer  any  objection  he  can 
legally  urge  against  the  award.       ' 

Now,  Mr.  Doyne  has  pressed  strongly  upon  their  Lordships  that  the  intentioa 
of  the  Court  in  making  this  remand  was  that  the  case  should  go  back  again  to 
the  arbitrators  for  reconsideration  and  readjudication  before  it  came  at  all  befoi« 
the  Judge  in  the  shape  of  an  award,  and  that  it  was  an  essential  part  of  that 
proceeding  that  the  missing  books  should  be  produced  and  considered  by  the 
arbitrators,  or  that,  if  they  could  not  be  produced,  their  loss  should  be  in  some 
manner  enquired  into  and  accounted  for.  But  their  Lordships  do  not  take  that 
view  of  the  order  of  remand.  It  seems  to  them  clear,  upon  the  face  of  the 
judgments  of  the  learned  Judges,  that  their  intention  ^as  that  the  case  should  go 
back  to  the  Judge ;  that  he  should  in  the  first  instance  have  the  award  put  into 
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a  formal  shape  by  getting  it  signed  by  both  the  arbitrators  together;  that  when 
80  signed  it  should  be  regularly  filed;  that  the  parties  should  have  ten  days 
within  which  to  take  their  objections,  whether  founded  on  the  abstraction  of  the 
books,  or  any  other  legal  ground,  to  the  validity  of  the  award ;  and  that  the  Judge 
should  then  proceed  to  adjudicate  upon  those  objections.  He  himself  seems  to 
have  taken  that  view  of  his  duty,  and  he  accordingly  proposed  to  have  the  award 
signed  by  both  the  arbitrators  in  his  presence.  Then  arose  a  new  difficulty. 
Mr.  Sandys^  taking  exception  to  some  things  that  had  been  done,  wrote  a  letter 
to  the  Judge,  in  which,  after  stating  these  objections,  he  says: — "Under  the 
circnmstances  above  detailed,  I  feel  that  I  cannot  with  any  seemly  propriety 
continue  to  act  any  longer  in  this  arbitration;  and  in  the  perplexity  this  gives 
rise  to,  I  can  discover  no  other  alternative  to  be  left  me  than  herewith  to  submit 
my  resignation.''  The  Jud^e  was  very  unwilling  to  accept  that  resignation,  and 
induced  Mr,  Sandys  to  wioidraw  it.  The  result  was  that  Mr.  Sandys  and  the 
Mahomedan  gentleman  came  before  the  Judge;  they  signed  the  award;  the  award 
was  then  re^arly  placed  upon  the  file  of  the  Court,  and  formal  objections  were 
brought  in  by  the  appellant.  One  of  these  objections,  the  5th,  was  that  the  ac^ 
of  the  Moulvie  (the  Mahomedan  arbitrator),  in  allowing  the  plaintiff  to,  take  away 
his  books  was  an  irregular  and  ille^  proceeding,  and  amounted  ta  such  misr 
conduct  as  would  vitiate  the  award.  The  Judge  adjudicated  upon  those  objections, 
under  ss.  324  and  325  of  the  Code  of  Procedure,  and  overruled  them.  He  then, 
made  a  decree  in  conformity  with  the  award,  going  neither  beyond  it,  nor  altering 
it  in  any  way.  Upon  that  there  was  a  finiS  appeal  to  the  High  Courtj,  which 
resulted  in  the  judgment  now  under  appeal 

Their  Lordshins  entirely  concur  with  the  first  point  taken  by  the  learned 
Judges  of  the  Hign  Court,  namely,  that  the  appeal  was  an  appeal  against  the 
jud^ent  passed  in  pursuance  of  an  award  made  by  the  arbitrators ;  and  that 
the  judgment,  being  in  accordance  with  the  award,  was,  under  s.  325  of  the 
Code  of  Procedure,  final.  If  this  were  so,  it  follows  ths^t  no  appeal  lay  against 
that  decision  of  the  Judge  to  the  Court;  and,  d  fortiori^  that  this  appeal  from  the 
judgment  of  the  High  Court  cannot  be  maintained.  Their  iLordshipd  have  already 
dealt  with  the  objection  raised  by  Mr.  Doyne,  to  the  effect  that  the  award  was 
not  in  &ct  an  award  within  the  meaning  of  the  Code  of  Procedure,  inasmuch  as  it 
had  not  been  made  pursuant  to  the  instructions  with  which  the  case  w:as  re- 
manded; and  that  the  arbitrators  ought  again  to  have  considered  the  q^ueations 
referred  to  them  with  the  books,  if  they  could  get  them,  or  to  have  pursued  the 
enquiry  concerning  the  books.  Therefore,  it  is  not  necessary  tp  say  more  upon 
that  point. 

It  was,  however,  further  objected  that  the  award  was  informal,  and  not 
properly  the  subject  of  a  final  adjudication  by  the  Jud^  because  Mr.  Sandys, 
at  the  time  when  he  signed  it,  was  functus  officio.  But  tiieir  Lordships,  looking 
to  the  mode  in  which  he  merely  tendered  his  resignation  tp  the  Judge  in  a  letter 
addressed  to  him,  and  afterwards  withdrew  it  at  the  request  of  the  Judge,  are 
of  opinion  that  he  never  formally  divested  himself  of  his  character  of  arbitrator; 
and  concur  with*  the  High  C6urt  in  thinking  that  the  award  was  a  formal 
award;  that  there  has  b^n  an  adjudication  Ais  to  its  validity,  and  that  that 
adjudication  is  fiboal. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  afiirm  the 
judgment  of  the  High  Court,  and  to  dismiss  this  appeal  with  costs. 
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The  ISA  March  1875. 

PriMfetd: 

Sir  James  W.  C  civile,  Sir  Earned  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Practice  {Privy  Council) — Leave  to  Appeal — Ultra  Viree — Special  Leave  to 

Appeal  nunc  pro  tunc — Mortgage — Cempromise —  Witltdrawal  of  Depoeit. 

<  , 

On  Appeal  from  the  Court  of  the  Judicial  Cothmissicmer  of  Oudh. 

Gajadhur  Pershad 

verstu 

The  Two  Widows  of  Eniam  Ali  Beg  and  othdra. 

Though  the  objection  to  an  appeal  that  it  is  without  proper  authority  because  the  leave  to  appe^ 
is  ultra  viretj  should  be  taken  at  an  early  ^riod,  yet  it  is  competent  to  the  Privy  Ckkuidl  to  bear  it  at 
any  stage  of  the  appeal,  and  it  has  not  b&sa  unusual  to  entertain  it  when  the  appeal  is  oaUed  in  and 
before  the  argument  upon  the  merits  has  been  commenced. 

Though  there  have  been  cases  where,  upon  the  appeal  beiilg  called  on  and  the  objection  discussed, 
the  Privy  Council  has  given  speoiai  leave  to  appeal  nunepro  tune^  such  spocial  I6ave  was  refused  in  tiiis 
case,  where  one  of  the  questions  was  that  the  proper  amount  was  not  paid  into  Gonrt  under  a  comfno- 
mise,  the  alleged  deficiency  appearing  to  have  been  of  a  small  sum  of  Rs.  7 ;  and  where  the  other  and 
Bubstantial  ground  was  that,  in  a  suit  for  foreclosure  of  mortgage,  befote  a  decree  was  finally  obtained, 
a  compromise  wa«  entered  between  the  mortgagor  and  mortgaged,  in  pursuance  of  which  the  mortgagor 
paid  into  Court  a  sum  of  money  which  the  mortgagee  rinsed  to  accept,  an4  which  the  Court  thereaixiii 
irregularly  directed  to  be  repaid  to  thd  niortgagor  without  notice,  the  Privy  Council  being  of  opinion 
that  the  mortgagee's  rights  arising  from  the  withdrawal  of  the  money  otit  of  deposit  mi^t  oi  ascertained 
more  satisfactorily  in  some  other  proceedings  than  by  that  tribunal  \md^  the  irregulM*  Appeal  which 
had  been  sent  up. 

Mr.  Leith,  Q.C,  and  Mr.  Jl  H.  W.  Arathoon  for  Appellant. 

Mr,  Doyne  for  Respondente. 

Sir  Montague  Smith  gave  judgment  as  foUpws  : — 

This  case  comes  before  their  Lordships  under  circumstanceB  of  great  irregu- 
larity in  the  proceedings.  The  leave  to  appeal  granted  by  the  Judicial  Com- 
missioner, Mr.  Currie,  is  clearly  ultra  vires,  and  therefore  the  appeal  is  now  before 
them  without  any  proper  authority.  Mr.  Doyne  has  taken  the  objection  that  the 
appellant  is  in  that  position.  He  was  met  by  a  counter  olgeotion  on  the  part  of 
Mr.  Leith  that  the  respondents  could  not  now  be  heard  to  olgect,  inasmuch  as  thcQT 
had  not  done  so  at  an  earlier  period  when  they  first  became  aware  that  the  irregular 
petition  of  appeal  had  been  lodged.  Their  Lordships  think  that  the  right  ptaotice  is 
to  take  objections  of  this  kind  at  the  earliest  moment,  for  the  obvious  reason  that 
the  great  expense  of  preparing  for  the  hearing  is  thereby  saved,  which  is  uselessly 
incurred  if,  when  the  objection  is  ultimately  taken^  their  Lordships  feel  obliged  to 
yield  to  it.  But  although  their  Lordships  think  that  the  objection  should  be  taken 
at  an  early  period,  it  is  clearly  competent  to  them  to  hear  it  at  any  stage  of  the 
appeal ;  and  it  has  not  been  imusual  to  entertain  it  when  the  appeal  is  call^  on^  and 
before  the  argument  upon  the  merits  has  been  commenced.  Mr»  Doyne  has  taken 
it  at  that  time,  and  their  Lordships  think  his  objection  ought  ix>  prevail.  Mr*  Leith 
then  suggested  that  he  desired  to  apply  to  this  Board  for  special  leave  to  appeal ;  and 
no  doubt  there  have  been  cases  where,  upon  the  appeal  ^eing  called  on  and  the 
objection  discussed,  their  Lordships  have  given  special  leave  to  appeal^  nunc  pro 
tunc,  directing  that  the  petition  to  appeal  should  go  to  Her  Majesty  with  the  report 
upon  the  appeal  itself  An  appellant,  however,  cannot  be  in  a  better  position  with 
regard  to  the  application  than  that  in  which  he  would  have  stood  if  he  had  made  it 
at  an  earlier  period  ;  and  their  Lordships  have  had  to  consider  whether  or  no  this  is 
a  case  in  which  they  ought  to  grant  special  leave  to  appeal ;  and  they  have  come 
very  clearly  to  the  conclusion  tlmt  it  is  not 
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It  seems  that  the  plaintiff  is  mortgagee^  and  the  original  defendant  Eniam  AH 
Beg  waa  mortgagor.  Emam  AH  Beg  is  dead  ;  his  two  widows  are  on  the  record, 
and  there  is  a  third  party  now  on  the  record  as  an  intervener,  the  Rajah  of  Bhinga, 
the  respondent,  who  became  a  purohaser  of  the  estate  from  Emam  AH  Beg  or  of 
some  interest  in  it.  The  origiBai  suit  was  for  foreclosure  of  the  mortgage  in  which 
varioas  questions  as  to  the  right  to  tack  and  other  matters  arose  ;  and  it  seems  that 
before  a  decree  of  foreclosure  was  finally  obtained,  a  compromise  was  entered  into 
between  the  plaintiff  and  Emam  AH  Beg.  The  compromise  contained  the  following 
terms : — '^  That  the  plaintiff  is  to  get  Rs.  10,000,  the  balance  remaining  after  remis- 
sion of  a  certain  sum  on  account  of  interest  recently  accruing  out  of  the  aggregate 
amount  of  the  principal,  costs^  and  interest  accruing  up  to  the  month  of  November 
1868w  That  from  Ist  December  1868  the  defendant  is  to  be  liable  for  interest  at  the 
rate  of  Rs.  1 : 8  per  eent.  per  mensem.  That  the  defendant's  rights  and  interests 
in  th^  Tillage  are  to  remain  as  before  hypothecated  to  plaintiff,  mortgagee.  That 
defendant  is  to  put  the  plaintiff  in  possession  of  the  estate,  and  to  have  the  mutation 
of  names  effected  in  the  Collector's  Register  of  Proprietors,  before  Bysakh  1276  P. 
Plaintiff  is  to  appropriate  the  proceeds  towards  payment  of  the  interest  due. 
De&ndant  is  to  pay  to  plaintiff  the  whole  amount  in  cash  due  to  him  within  two 
years  from  this  oay,  in  tne  case  of  the  mutation  of  names  having  been  effected  in 
favor  of  and  possession  given  to  plaintiff.'^ 

It  seems  that  the  defendant  did  pay  into  Court  a  sum  of  about  Rs.  10,700,  the 
Rs.  700  being  for  interest,  in  pursuance  of  this  compromise,  and  that  the  plaintiff 
refused  to  accept  it  or  to  take  it  out  of  Court,  upon  the  ground  that  by  the  terms  of 
this  compromise  he  was  entitled  to  have  the  possession  of  the  estate  for  two  years, 
and  a  mutation  of  names,  and  afterwards  to  get  this  money.  He  petitioned  the 
Court  to  give  effect  to  this  contention  ;  but  the  Deputy  Commissioner  rejected  the 
application,  and  stated  that  the  petitioner  refused  the  money  at  his  own  risk,  and 
would  receive  no  interest  from  the  time  it  had  been  paid  into  Court.  l%is  rejection 
was  confirmed  on  appeal.  The  money  having  been  thus  refused,  it  appears  that  an 
order  (dated  26th  April  1869)  was  made  byme  Deputy  Commissioner  fpr  the  repay- 
ment of  the  deposit  of  Emam  Ali  Beg.  That  was  an  irregular  proceeding.  Tne 
money  ought  not  to  have  been  paid  out  without  notice.  However,  that  was  done. 
Thereupon  began  a  set  of  proceedings  on  the  part  of  the  plaintiff,  the  mortgagee,  to 
have  the  compromise  carried  into  e£^t,  which  has  led  to  the  present  appeal.  It 
seems  that  the  plaintiff  contended  that  he  was  entitled  to  have  a  decree  of  fore- 
closure in  consequence  of  the  withdrawal  of  the  money.  It  is  sufficient  to  say  that 
the  Deputy  Commissioner  held  that  he  was  entitled  to  the  money,  but  not  to  a 
decree  of  foreclosure.  The  qfiiciating  Commissioner  reversed  that  decision,  and  held 
that  he  was  entitled  to  foreclose.  The  case  then  came  before  Mr.  Capper,  the 
Judidal  Commissioner,  and,  on  the  28th  June  1870,  he  made  a  decree  reversing  the 
decree  of  the  o£Sciating  Commissioner,  setting  up  that  of  the  Deputy  Commissioner, 
and  holding  that  the  plaintiff  could  not  have  that  relief.  In  the  course  of  his  judg- 
ment Mr.  Capper  seys, — ^^  It  is  not  denied  that  this  was  a  full  payment  of  the  sum 
due  cinder  ine  compromise,  and,  consequently,  on  that  date  all  the  conditions 
and  stipulations  of  the  mortgage  contract,  and  all  rights  accruing  under  it  to 
the  mortgagees  actually  ceased,  and  were  at  an  end.''  He  also  says  the  Rajah,  the 
inlerveppr,^*  has  agreed  in  Court  to  repay  the  Rs.  10,725  withdrawn,  and  it  is  asserted 
thstt  this  amount  is  actuaUy  in  deposit  in  the  treasury  of  the  Deputy  Commissioner." 
It  appears  Mr.  Capper  was  not  rightly  informed,  and  that  this  money  had  not  been 
so  deposited,  although  it  bad  been  agreed  that  it  should  be.  It  is  against  this  order 
that  their  Lordships  are  now  for  the  first  time,  in  March  1875,  asked  to  grant 
special  leave  to  appeal. 

Several  subsequent  proceedings  have  taken  place.  There  was  a  petition  for 
review,  heard  by  Mr.  Capper  himself,  who  rejected  it ;  and  then  the  plaintiff  filed 
proceedings  which  it  is  difficult  to  characterise.     There  is  a  claim  or  petition  to 
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revive  the  decree  of  foreclosure^  which  had  been  reversed  on  appeal,  another  petition 
to  review  Mr.  Capper's  decision^  and  to  revive  the  decree  of  the  6th  January  1869, 
upon  the  ground  that  this  money  having  been  taken  out  after  it  was  deposited,  the 
plaintiiF  ought  to  be  restored  to^the  former  state  of  things.  But  matters  had  greatly 
changed.  The  Rajah  of  Bhinga  had  come  in  as  purchaser,  and  his  rights  as  pur- 
chaser have  never  been  tried.  There  are,  it  appears,  conflicting  contentions  on  the 
part  of  the  B^mh  and  the  representatives  of  Emam  Ali  Beg  which  have  not  been 
(determined.  These  petitions  came  on  before  Mr.  Ouseley,  the  then  officiating  Com- 
missioner, and  he,  it  appears,  felt  some  difficulty  in  dealing  with  them.  He  says  in 
l^is  judgment : — "  It  seems  to  me  that  at  this  stage  of  the  proceedings  the  only  thing 
that  can  be  done  is  to  call  on  the  Rajah  of  Bhinga  to  show  cause  why  he  should  not 
pay  the  money  which  he  agi'eed  in  Court  to  pay."  The  counsel  for  the  Rajah 
apparently  objected  to  that  on  the  ground  that  the  case  was  not  heard  in  review  of 
judgment,  and  that  the  Court  could  not  call  on  his  client  to  show  cause  why  he 
should  not  pay  the  money.  It  does  not  appear  what  was  done  before  Mr.  Ouseley 
upon  that  objection. 

[then  the  case  comes  before  Mr.  Currie,  who  s^parently  feeling  the  same  diffi- 
culty, declined  to  admit  a  review  of  the  order.  He  says  this  : — ^'  As  Mr.  Capper 
has  already  declined  to  admit  a  review  of  lius  order,  and  as  the  entire  facts  of  the 
case  as  above  detailed  were  before  him  at  the  time  he  passed  his  order,  I  do  not  feel 
justified  in  admitting  his  order  to  review  ;  but  taking  the  entire  circumstances  into 
consiaeration,  and  being  of  opinion  that  the  plaintiff  was  justified  in  urging  his  claim 
to  possession  under  the  deed  of  compromise,  and  that  the  defendant  fraudulently 
witibdrew  the  money  out  of  deposit  before  that  point  was  determined,  I  am  of 

xnvy  Lk)uncil. 

The  Judicial  Commissioner,  therefore,  feeling  unable  to  give  any  relief  himself, . 
without  any  application  apparently  on  the  part  of  the  plaintifi^,  grants  leave  to  him  to 
appeal  to  Her  Majesty  in  Council,  which,  as  already  observed,  it  was  beyond  hia 
power  to  do. 

Under  these  circumstances,  their  Lordships  think  it  would  be  a  wrong  exercise 
of  their  judicial  discretion  to  grant  the  special  leave  now  applied  for.  There  are  only 
two  grounds  on  which  it  is  suggested  that  the  appeal  ought  to  be  heard.  The  first 
is  that  Emam  Ali  Beg  did  not  pay  the  proper  amount  into  Court  under  the  compro- 
mise. It  seems  to  have  been  suggested  in  the  course  of  the  proceedings  that  a  small 
sura  of  Rs.  7  had  not  been  paid  in.  Whatever  may  be  the  case  in  a  proceeding 
where  the  party  is  entitled  to  avail  himself  of  the  strict  law^  it  is  obvious  tiieir  Lord- 
ships woula  not  give  special  leave  to  appeal  upon  any  question  of  that  kind.  The 
other  and  substantial  ground  upon  which  alone  leave  could  be  granted,  if  at  all,  is 
that  there  is  a  large  sum  of  money,  to  which  the  plaintiff  is  clearly  entitied,  with- 
drawn under  the  circumstances  already  alluded  to.  How  that  sum  is  to  be  recovered, 
and  what  are  the  rights  of  the  plaintiff,  arising  from  its  withdrawal,  and  against  whom» 
it  is  not  for  their  Lordships,  in  dealing  simply  with  the  preliminary  question  of  leave 
to  appeal,  to  determine.  It  is  enough  to  say  that  they  think  those  rights  may  be 
ascertained  more  satisfactorily  in  some  other  proceedings  than  by  mis  tribunal 
under  the  irre^lar  appeal  which  has  been  sent  up. 

Their  decision  dismissing  the  appeal  being  upon  the  ground  that  the  appeal  is 
not  properly  before  them  wiU  not  of  course  prejudice  any  rights  the  plaintiff  may 
have  eimer  against  the  representatives  of  Emam  Ali  Beg  or  the  Rajah  of  Bhinga. 

Under  these  circumstances,  their  Lordships  will  humbly  advise  Her  Majesty  to 
dismiss  the  appeal  But  this  bein^  upon  a  preliminary  objection,  only  taken  when 
the  appeal  was  called  on  to  be  heara  upon  the  merits,  their  Lordships  think  that  there 
should  be  no  order  as  to  costs. 
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The  25th  March  1875. 

Present : 

Sir  James  W.  Colyile,  Sir  Montagne  E.  Smith,  and  Sir  Robert  P.  Collier. 
JoisU  Hindoo  Family — iHvision  of  Ancestral  Property, 

On  Appeal  from  the  High  Court  at  Calcutta* 

Maharajah  Bam  Kissen  Sing 

versus 
Bajah  Sheonnndun  Sing  and  another. 

As  regards  the  joint  property  of  b  Hindoo  family,  there  may  be  a  division  of  right  and  interest, 
which  will  operate  to  change  the  character  of  the  ownership  from  joint  to  separate,  although  it  may 
not  be  Intended  at  once  to  perfect  it  by  an  actual  partition  by  metes  and  bounds  ;  and  therefore  the 
agreement  of  a&mUy  to  divide  the  proceeds  of  the  joint  property  among  its  members  in  definite  shares, 
with  the  intention  that  each  should  hold  his  allotted  share  in  severalty,  severs  the  joint  interest,  and 
extinguishes  the  rights  springing  from  united  family  ownership. 

Mr.  Cawie^  Q.C7.,  and  Mr,  Doyne  for  Appellant. 
Mr,  Leithy  Q,  C,y  and  Mr.  J.  D.  Bell  for  Respondents. 

Sir  Montague  Smith  gave  judgment  as  follows  : — 

Maharajah  Bam  Kissen  Sing  (the  appellant)  brought  this  suit  in  the  Civil 
Court  of  Zillah  Sarun,  so  long  ago  as  the  year  1852,  to  recover  shares  of  numerous 
villages  in  Fergunnahs  Mahash^e  and  Bibrah,  which  he  claimed  as  maternal  grand- 
son and  heir  of  Kajcoomar  Badha  Mohun  Sing,  who  died  on  the  24th  December  1850. 

The  principal  defendants,  the  now  respondents,  Bajah  Sheonundua  Sing  and 
Bajcoomar  Deonundun  Sing,  are  the  grandsons  of  Bajah  Dost  Doon  Sing,  an  elder 
brother  of  Badha  Mohun.  Sheonundun  is  sued  as  guardian  of  his  minor  brother, 
Deonundun.  Bajah  Dost  Doon  died  before  Badha  Mohun,  leaving  two  sons,  Bajah 
Bughopnundun,  who  survived  his  uncle,  Badha  Mohun,  and  died  childless  on  the 
16th  September  1852,  and  Judoonundun,  who  was  the  father  of  the  two  defendants, 
and  died  in  Badha  Mohun's  lifetime. 

It  appears  that  Badha  Mohun  had  a  son,  Humundun,  who  died  in  his  lifetime, 
leaving  a  widow,  Munroop,  and  a  daughter,  Jankee.  These  ladies  were  made 
defendants  in  the  suit,  but  do  not  appear  in  this  appeal. 

The  family  was  one  of  distinction,  and  had  formerly  possessed  considerable 
estates.  It  appears  that  the  bulk  of  their  property  had  been  sold  under  Government 
and  execution  sales,  but  much  of  it  had  been  again  acquired  by  them  through  the 
powerful  aid  of  the  Bajahs  of  Benares,  who  were  related  to  the  family  by  marriage, 
and  seem  to  have  taken  great  interest  in  its  welfare. 

The  family  is  governed  by  the  law  of  the  Mitakshara. 

The  plaintiff  bases  his  claim  on  the  ground  that  the  property  was  the  separate 
estate  of  Badha  Mohun,  to  which  as  the  son  of  a  daughter,  in  default  of  descendants 
in  the  male  line,  he  was,  by  this  law,  entitled  to  succeed  as  heir. 

The  defendants  oppose  to  this  claim  two  defences  :  (1)  that  the  family  was 
joint,  and  the  property  undivided,  and. that,  consequently,  on  Badha  Mohun's 
death,  it  devolved,  on  Bajah  Bughoonundun  and  themselves,  as  the  male  descendants 
of  his  brother,  Bajah  Dost  Doon  ;  and  (2)  that  if  this  were  not  so,  Badha  Mohun 

rde  a  deed  of  gift  or  will  by  which  he  declared  his  grand  nephew,  Deonundun,  to 
his  heir,  and  gave  all  his  property  to  him. 
It  may  be  observed  in  the  outset  that  the  disposition  in  this  alleged  will  (which  in 
the  coDunencement  of  the  litigation  was  the  ground  of  defence  principally  relied  on) 

•  From  the  judgment  of  L.  8.  Jackson  and  Macpherson,  JJ.y  dated  11th  July  1871  ;— 16  W.R., 
Ova  Bulinffg,  146. 
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constituting  Deonundun  sole  inheritor,  to  the  exclusion  of  his  uncle  and  brother,  is 
not  very  consistent  with  the  theory  that  the  property  with  which  it  deals  was  joint 
and  undivided  family  estate.  It  is  true  that  the  uncle  and  brother  seem  to  haye 
been  consenting  parties  to  the  will^  and  in  that  way  validity  might  have  been  given 
to  it ;  but  if  the  property  had  been  really  joint,  it  is  highly  improbable  that  such  an 
arranofement  would  have  be^s^  thoi^bt  of. 

The  origin  of  th^,separs^tioQ  of  the  estate  appears  to  have  beeia  an  award  of 
Maharajah  Odeet  Narain,  a  former  Bajah  of  Benares,  made  in  April  1819,  by  which 
a  large  part  of  the  possessions  of  this  &mily  was  divided  into  two  unequal  snares  of 
10  annas  and  6  annas  ;  the  larger  share  being  allotted  to  the  sons  of  Bajah  Dost 
Doon,  the  elder  brother,  and  the  smaller  to  Radha  Mohun. 

This  award  is  recited  at  length  in  some  later  proceedii^gs  before  a  succeeding; 
Rajah  of  Benares,  the  Maharajtm  Isree  Pershad.  This  recital  states  that  disputes 
having  arisen  between  Bughoonundun  and  Judoonundun^  sons  of  Bajah  Dost  Doon 
(deceased),  on  the  one  side,  and  Badha  Mohun  on  the  other,  respecting  a,  share  of 
the  zemindaree  of  certain  villages,  the  parties  had  executed  an  ikraroamah  to  the 
effect  ^^  that  the  Maharajah  has  the  full  power  to  fix  our  title  and  divide  our  shares, 
and  whatever  he  should  think  proper  to  assign  for  any  party,  none  of  the  other 
parties  shall  object  thereto."  It  states  that  the  Maharajah,  ^^  in  order  to  remove 
doubts  for  ever,"  accepted  the  ikrarnamah  and  drew  up  and  passed  a  decision,  the 
effect  of  which  is  set  forth  as  follows  : — 

'^  The  villages  detailed  below  in  Pergunnahs  Mahashee  and  Bibrah,  which  had 
been  purchased  at  auction  in  the  names  of  Bajah  Dost  Doon  Sing,  Baboo  Badh^ 
Mohun  Sing,  Baboo  Bughoonundun  Sing,  and  others,  and  were,  till  then,  in  the 
joint  possession  of  both  the  brothers,  without  specification  of  shares. 

^'  Kow,  as  Bajah  Dost  Doon  Sing  is  dead,  and  there  s^ppear  indications  of  dis- 
agreement between  Baboo  Badha  Mohun  Sing  and  the  sons^  of  the  said  Bajah^ 
therefore  is  it  settled  to  divide  the  shares  ;  whereas  these  auction-purqh^^d:  villages 
were  not  their  ancestral  property,  but  were  acquired  with  the  aid  and  assistance 
of  the  Maharajah — both  the  above  persons  knowing  me  as  the  real  owner,  and 
leaving  the  determination  of  the  snares  to  mv  judgment  suid,  decision — hftvQ 
appeared  and  executed  an  ikrarnamah  to  the  above  enect,'  under  their  qiyn  seals, 
therefoi:e>  in  ord,6r  to  the  preservation,  agreeipent,  ai^d  management  of  both  houses, 
in  consideration  of  the  title  of  both  parties  with  respect  to  this  sircar  and  old  usage, 
and  the  consideration  alwi^ys  shown  to  them,  judgment  and  decision  were  made  to 
this  effect — that,  after  defraying  collection  expenses,  and  paying  the  Government 
revenue,  and  debts  due  to  creditors,  and  costs  of  the  Cou];ts  in  the  joint  suits 
instituted  previously  and  recently,  wluch  were  joint  fipom  the  lifetime  of  the  said 
Bajah,  whatever  profits  of  the  said  villages  might  remain,  Baboo  Badha  Mohun 
Sing  and  Hurnundun  Sing,  his  son,  shaU  take  6  annas  per  rupee  ;  and  Bajah 
Bughoonundun  Sing  and  Baboo  Judoonundun  Sing,  sons  of  the  said  Bajah,  10 
annas  per  rupee  ;  and  none  of  them  shall  deviate  fVoia,  or  refuse  this  partition,  and 
both  the  brothers  shall  remain  in  union  with  each  qther  as  they  are  up  to  the 
present  moment  Any  person  who  shaU  be  appointed  by  the  judgment  of  both 
parties  sh^ll  make  collections  frpm  the  villages  detailed  below,  and,  an^r  detraYhig 
the  above-n^entioned  expenses,  pay  in  the  profits  according  to  the  dtvisio^  of  ooth. 
parties.  The  said  villages  &ihall  remain  in  the  name  of  the  party  m,  whose  name 
they  were  purchased,  and  whose  name  is  e^tered  in  the  settlement  book.  With 
respect  to  the  name^  no  one  party  Mfill  be  able  to  ^ii'lter  or  deviate  from  this  decision, 
and  decrease  or  increase  the  share,  because  the  decision  and  division  of  sl^ares  ia 
nxade  with  respect  tp  all  the  villi^ges  specified  below.'' 

There  is  abundant  evidence  that  this  award  was  acted  on. 

The  division  was  notified  to  the  Collector  of  Sarun,  as  appears  ft*om  the  copy  of 
a  kvfeut  or  ^'  memorandum  of  the  shares  of  villages  of  ^jah  Bjughoonundun  and 
Judoonundun,  deceased  proprietors  of  Pergunnahs  Mahashee  and  Bibrah/'  found  m 
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the  Colleotomte,  in  which  the  division  infco  shares  of  10  annas  and  6  annas  is  stated, 
and  the  6  annas  are  referred  to  as  Badha  Mohan's  share. 

.  From  the  account  books  in  evidence  it  appears  that,  whilst  the  collections  for  th& 
villages  were  joint,  the  net  proceeds  were  divided  into  shares  in  accordance  with  the 
mode  of  collection  and  partition  prescribed  bj  the  award. 

In  several  transactions  Badha  Mohun  acted  as  owner  of  the  6  annas  share.  In 
1842  he  morgaged,  bj  way  of  conditional  sale,  his  6  annas  share  in  seme  of  the 
villages.  This  mortgage  was  foreclosed  in  1845,  and  a  mutation  of  names  effected, 
without  the  intervention  of  other  sharers. 

Again,  on  the  6th  Febraary  1846,  Badha  Mohun  made  another  conditional  sale 
by  way  of  mortgage  to  Sheonundun  himself  ^he  deed  disclosed  the  fact  that  the 
other  10  anms  belonged  to  Bughoonundun  and  Sheonundan,  There  was  afterwards 
a  suit  to  foreclose  followed  by  a  decree.  It  is  evident  that  in  this  transaction  the 
parties  were  treating  the  shares  as  separate  estate. 

Besides  the  above,  other  mortgages  were  made  by  Badha  Mohun  of  his  6  annas 
share. 

Sotme  leases  to  indigo  planters  and  others  were  put  in  evidence  by  the  defiand- 
ante  which  the  proprietors  of  the  10  annas  shares  and  Baclha  Mohun  joined  in 
granting.  But  their  so  joining  is  in  no  way  inconsistent  with  their  being  owners  of 
separate  shares.  Until  an  actual  partition  of  the  land,  they  were  in  the  position  of 
t<^wqta  in  common  in  England,  and  would  for  convenience  join  in  granting  leases.> 
Besides  it  is  to  be  remembered  that  the  collections  were  by  the  terms  of  the  award 
to  be  joint. 

The  cases  which  have  been  recently  decided  by  this  tribunal  on  questions 
touching  the  sepajration  of  the  joint  property  of  a  Hindoo  family  establish  the  principle 
that  there  may  be  a  division  of  right  and  interest,  which  will  operate  to  change  the 
character  oi  the  ownership  {torn  joint  to  separate,  although  it  may  not  be  intended 
at  once  to  perfect  it  by  an  actual  partition  by  metes  and  bounds  ;  and  therefore, 
that  the  agreement  of  a  family  to  divide  the  proceeds  of  the  joint  property  among 
its  memhers  indefinite  shares,  with  the  intention  that  each  should  hold  his  albttea 
share  in  severalty,  severs  the  joint  interest,  and  extinguishes  the  rights  springing 
from  united  family  ownership. 

The.  question  of  intention,  as  was  pointed  out  in  the  ktest  of  these  d^isions^ 
must,  arise  in  ^  all  such  cases  and  be  determined  in  each  upon  its  own  circumstances, 
(See  Appovier  v.  Rama  Svbba  Aiyan,  11  Moore's  J.  A.  75.*  See  also  three  cases  in 
13  Moore's  I.  A.,  pp.  113,t  181,  t  and  497,  §  and  another  in  L.  R,  1  Indian 
Appeals,  55.11)  . 

Applying  these  principles  to  the  evidence,  it  appears  to  their  Lordships  to  be 
clear,  both  from  the  terms  of  the  submission  to  the  Bajahof  Benares,  and  of  his  award 
of  1819,  and  also  from  the  subsequent  conduct  of  the  parties,  that  their  intention 
^1^  ihat  the)  shares  specified  by  the  Bajah  should  be  the  subjects  of  sq>arate 
ownership. 

The  recitftl  of  the  agreement  to  refer  states  it  to  have  been  to  the  effect  that 
'^  the  Maharajah  has  full  power  tq  fix  our  title  and  divide  our  shares.''  Tben  the 
award,  which  the  recital  says  was  made  "  to  remove  disputes  for  evisr,"  states  that 
the  villages  which  it  was  proposed  to  divide  had  been  purchased  at  auction,  and  were 
not  the  ancestral  property  of  the  parties,  but  acquired  with  the  aid  of  the  Maharajah. 
It  farther  states  that,  the  parties  knowing  the  Maharajah  to  he  the  real  owner,  had 
l^ft  the  determination  of  the  shares  to  his  decision  ;  and  then  th^  award,  after 
determining  the  shares  of  the  profits  which  each  should  take,  directs  that  none  shall 
^'  deviate,  froni  or  refuse  the  partition." 

♦  8  W.  R,  p.  C.  1  ;  1  Suth.  P.O.  R.  657.  f  12  W.  R.  P.  C.  40;  2  Suth.  P.  C.  B.  26$. 

X  This  caae  turns  parelj  on  f^  question  of  boun^&iT  ;  the  reference  to  Appovier  ▼.  Jiam%  Subba 
Aiyan  being  merely  incidental. 

§  14  W.  R.  P.  0.  33  J  2  Qutb.  P.  C.  B.  366.  ||  21  W.  R.  P.  C.  214  ;  2  Suth.  P.  C.  R.  989. 


(154) 

This  award  careiiilly  excludes  ancestral  estates,  which  would  th^efore  remain 
joint  as  before,  and  deals  onlj  with  newly  acquired  property^  which  being  pur- 
chased with  his  aid,  the  Maharajah  deemed  himself  to  be,  in  some  sense,  entitled  to 
dispose  of.  It  discloses  throughout  a  general  intention  to  give  a  separate  ownership 
in  the  specified  shares.  The  passage  mat  ^^both  the  brothers  should  remaki  in  union 
with  each  other  as  they  are  up  to  the  present  moment,^'  which  was  relied  on  by  the 
respondents  as  having  a  contrary  tendency,  is  not  sufficient  to  rebut  this  general 
intention.  It  is  not  at  all  dear  that  the  words  mean  more  than  that  the  brothers 
should  remain  in  concord.  They  would  be  satisfied  also  by  supposing  that  the 
brothera  were  to  remain  joint  as  to  the  ancestral  family  property.  But,  be  tins  as 
it  may,  the  whole  tenor  of  the  rest  of  the  award  shows  that,  as  regards  the  pur- 
chased estates,  a  final  division  into  separate  shares  was  intended  to  be  made. 

The  evidence  already  referred  to  of  the  dealing  with  the  property,  «id  the 
conduct  of  the  parties  subsequent  to  the  award,  farnish  very  strong  proof  that  from 
the  first  they  understood  the  arrangement  to  mean  a  separation  of  ownership. 

The  Principal  Sudder  Ameen  came  to  the  opinion  that  this  separation  luui  been 
efiected,  in  which  opinion,  for  the  reasons  above  given,  their  Lordships  concar, 
disagreeing  t)n  this  part  of  the  case  with  the  judgment  of  the  High  Court  whidi 
overruled  it. 

Coming  to  the  second  defence  that  Badha  Mohun  had  executed  a  deed  of  rift 
or  will  constituting  his  ^reat  nephew  Deonundun  his  heir,  their  Lordships  find  uiat 
both  the  Courts  m  India,  upon  a  full  review  of  the  evidence,  have  arrived  at  the 
conclusion  that  the  execution  of  the  instrument  propounded  by  the  defendants  has 
not  been  established.  Their  learned  Counsel,  adverting  to  the  general  practice  of 
this  Committee,  admitted  that  no  special  grounds  existed  on  which  they  could  hope 
to  disturb  on  anpeal  these  concurrent  judgments  upon  a  question  of  fact;  but  they 
attempted  to  snow  that^  independently  of  the  particular  instrument,  the  evidence 
was  su£Bcient  to  warrant  the  conclusion  either  that  a  previous  disposition  of  the 
property  had  been  made  by  Badha  Mohun  to  the  effect  of  that  contained  in  the  will, 
or  that  he  had  so  acted  as  to  estop  him  and  his  representatives  from  denying  that 
such  a  disposition  existed. 

It  is  to  be  observed  that  this  is  a  new  case,  set  up  for  the  first  time  at  their 
Lordships'  bar,  the  defendants  having  throughout  the  suit,  in  all  its  previous  stages, 
propounded  a  particular  will  executed  by  Badha  Mohun,  as  they  alleged,  on  the 
7th  September  1849. 

The  defence  now  suggested  is  raised  neither  by  the  defendant's  answer,  the 
issues,  nor  the  grounds  of  appeal.  It  would,  therefore,  be  improper  to  give  eSod 
to  it,  unless  the  evidence  to  support  it  was  so  clear  and  uncontradicted  that  it  could 
not,  without  manifest  injustice,  be  disregarded. 

But  this  is  far  from  being  so.  It  appears,  no  doubt,  that  a  strong  effort  was 
made  in  the  family  to  induce  Badha  Mohun,  after  the  death  of  his  son  Humundun, 
to  come  to  such  an  arrangement  He  had,  it  seems,  incurred  debts,  and  mortgaged 
some  of  his  property,  and  there  was  a  desire  on  the  part  of  Buffhoonundun, 
representing  the  other  branch  of  the  family,  to  prevent  the  descent  of  his  estate  in 
the  female  line. 

With  this  view  it  was  agreed  to  submit  to  the  advice  of  the  then  Bajah  of 
Benares.  The  parties  accordingly  attended  him,  and  there  is  evidence  that  it  was 
then  arranged  that  Badha  Mohun  should  execute  a  wussyutnamah  or  will  to  the 
effect  of  that  propounded,  and  a  draft  of  it  was  prepared.  This  took  place  in  June 
1848.  It  is  said  that  Badha  Mohun  took  away  this  draft,  but  it  is  not  at  all  clear 
he  had  then  determined  to  execute  it,  for,  although  the  matter  was  urgent,  it  is  not 
alleged  that  he,  in  fact,  executed  the  will  until  fifteen  months  afterwards  (the  7th 
September  1849). 

A  good  deal  of  evidence  was  given  by  the  defendants  of  acts  alleged  to  be 
done  by  Badha  Mohun  in  his  lifetime,  to  corroborate  the  proof  of  the  factum  of  the 
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will.  The  facts  disclosed  in  this  evidence  are  andoubtedly  deserving  of  conaidera- 
tion ;  but  they  were  investigated,  and  the  inferences  sought  to  be  drawn  from  them 
answered  by  the  Judges  of  the  Indian  Courts  in  determining  the  question  of  the 
validity  of  tiie  will.  On  the  other  hand,  Mn  Cowie,  for  the  appellant^  referred  to 
the  mortgage  from  Badha  Mohun  of  the  29th  October  1848,  and  also  to  the  fact 
that  on  the  18th  January  1849^  Sheonundun  took  proceedings  to  foreclose  Radha 
Mohun*s  mortgage  to  him  of  the  6th  February  1846^  alreadv  adverted  to^  as  being 
acts  altogether  inconsistent  with  the  supposition  that,  at  the  time  they  took  place,  the 
arrangement  contemplated  in  the  month  of  June  1848  had  been  finally  agreed  upon* 

ui  this  state  of  the  evidence,  and  of  the  findings  of  the  Indian  Courts  upon  it, 
their  Lordships  think  it  is  not  possible  for  them,  in  this  final  stage  of  the  suit,  to 
give  effect  to  the  new  ground  of  defence  raised  by  the  respondent's  Counsel. 

For  these  reasons  their  Lordships  must  hold  that  the  plaintiff,  as  heir  of  his 
maternal  grandfatlier,  Badha  Mohun,  is  entitled  to  recover  such  of  the  villages 
^numerated  in  the  plaint  as  were  his  grandfather's  separate  property. 

Their  decision  is  founded  mainly  on  the  arrangement  evidenced  by  the  award 
of  1819,  to  divide  certain  villages  into  shares  of  10  and  6  annas.  This  award  is 
confined  to  the  villages  '^  detailed  below,"  described  as  having  been  purchased  at 
auction  by  the  aid  of  the  Maharajah  in  the  names  of  Rajah  Dost  Doon,  Badha 
Mohun,  Bughoonundun,  and  others,  and  which,  it  states,  ^^  were  not  their  ancestral 
property.''  This  is  a  clear  indication  that  ancestral  villages  w^re  to  remain  joint  as 
before,  and  there  is  no  evidence  of  any  subsequent  partition  of  such  villages.  The 
Principal  Sudder  Ameen  seems  to  have  been  of  opinion  that  the  sons  of  Bajah  Dost 
Doon  were  separate  in  food  and  had  ceased  to  form  a  joint  family;  but  their 
Ijordships  think  the  evidence  is  insufficient  to  support  this  conclusion.  The  limited 
partition  of  1819  is  inconsistent  with  an  intention  wholly  to  destroy  the  joint  family, 
and.no  subsequent  agreement  to  that  effect  is  shown. 

Unfortunately,  tbe  detail  of  the  villages  which  formed  pUrt  of  the  award  is  not 
in  the  record.  Tjob  respondent's  Counsel  have  contended  that,  at  the  most,  only 
the  villages  contained  in  this  detail  were  separated,  and  that  there  is  no  proof  that 
any  of  the  villages  mentioned  in  the  plaint  were  included  in  it.  Oa  the  other  hand, 
the  appellant's  Counsel  have  urged  that  the  villages  enumerated  in  the  plaint  being 
the  same  as  those  in  the  schedule  of  the  alleged  wUli  which  was  put  forward  by  the 
respondents,  it  must  be  assumed  that  the  plaint  contains  only  such  separate  property 
as  Badha  Mohun  could  have  disposed  of  by  will. 

In  their  Lordships'  view  neither  of  these  contentions  is  well-founded.  •  It  ap^pears 
to  them,  with  reference  to  the  contention  of  the  respondents  that,  although  the 
detailed  list  contained  in  the  award  is  not  forthcoming,  there  are  means  in  the 
record  of  distinguishing  the  newly  purchased  from  the  ancestral  villages;  and,  with 
regard  to  the  argument  of  the  appellants,  derived  from  the  schedule  in  the  alleged 
wm,  they  think  ^it  cannot  be  assumed  that  it  contains  only  separated  property. 
Looking  at  the  object  the  parties  had  in  view  in  putting  forward  this  document,  it 
is  probable  that  ^ey  would  so  prepare  it  as  to  include  all  the  villages  in  which 
Badha  Mohun  had  any  interest,  whether  joint  or  several.  Indeed,  it  was  contended 
by  the  respondents  that  this  will  would  be  valid,  even  with  regard  to  joint  estate,  by 
reason  of  its  bein^  made  with  the  consent  of  the  other  members  of  the  fiimily. 

This  tribunsi  is  no  doubt  placed  in  some  difficulty  in  this  matter,  as  mey  are 
without  the  assistance  of  the  opinion  of  either  of  the  Courts  in  India  upon  it.  The 
Hiffh  Court  having  dismissed  the  suit,  it  was  unnecessary  for  them  to  consider  it, 
and  the  Principal  Sudder  Ameen  made  no  distinction  in  his  final  decree  between 
ancestral  and  purchased  property,  thinking,  apparently,  there  had  been  an  entire 
separation  between  the  brothers.  Their  Lordships,  however,  are  reluctant  to  prolong 
a  suit,  which  has  been  already  pending  upwards  of  twenty-two  years,  by  directing 
further  enquiries,  especially  as  they  think  the  result  of  the  proceedings  on  remand, 
in  an  early  stage  of  the  cause,  will  enable  them  to  dispose  of  the  question. 
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These  early  proceedings  show  that  the  original  positions  taken  np  by  the  parties 
have  been  considerably  shifted  in  the  course  of  the  litigation.  In  his  first  jadgment 
the  Principal  Sudder  Araeen  found  that  this  family  were  separate  in  food  and  estate, 
and  then  decided  two  things  according  to  a  bywastha  : — (I)  that  the  plaintiff,  as  a 
maternal  grandson,  was  Radha  Mohun's  heir ;  and  (2),  assuming,  apparentlyi  that  the 
villages  were  ancestral,  that  Badha  Mohun  could  not  disinherit  him  by  will.  Upon 
this  view  of  the  case,  he  did  not  think  it  necessary  to  deoide  on  the  faetwn  of  the 
will,  although  he  expressed  great  doubt  of  it9  authentioity. 

The  defendants  appealed  to  the  Sudder  Court,  one  of  their  main  grounds  being 
that  the  Tillages  were  not  anceistral,  but  purchased  by  Bajah  Dost  Doon  and  his 
brothers,  and  thus  were  the  Helf*-aoquired  property  of  Radha  Mohun,  which  he  was 
competent  to  alienate  by  will. 

The  Sudder  Court  thought  the  Judge  below  had  overlooked  this  distinotion, 
and  remanded  it  to  him  for  re-trial,  and  especially  ^^  to  determine  whether  any  and 
what  portion  of  the  property  sued  for  was  acquired  personally  by  Badha  Mohun, 
and  speciilcally  to  distinguish  that  from  the  portion  which  is  ancestral.^' 

A  new  issue  was  accordingly  framed  as  follows : — ^^  Out  of  the  property  in  suit, 
the  estate  of  the  maternal  grandfather  of  the  plaintiff,  what  was  the  anoestral  propertv 
of  Radha  Mohun  Sing,  deceased,  and  what  was  acquired  by  the  deceased  himself?^ 

The  judgment  of  the  Principal  Sudder  Ameen  on  this  itoue  will  be  found  at 
p.  624  of  the  record.  It  appears  from  his  finding,  which,  although  made  for  a 
somewhat  different  object,  seems  to  be  in  substanoe  sufficient  for  the  present 
purpose,  that,  as  their  Lordships  understand  the  judgment,  twenty-six  of  the  lots 
mentioned  in  the  plaint,  that  is  to  say,  Nos.  1,  11,  12,  18,  19,  24,  25, 33,49,  53,  56, 
74,  80,  81,  87,  96,  and  105,  which  the  Judge  groups  together;  Nos.  13,  31,  34,  40, 
50,  and  51,  which  he  places  iu  another  group ;  and  Nos.  60,  62  (being  Chuk  Fatima, 
in  Pergunnah  Mahasnee),  and  108,  which  last  three  lots  he  deals  wit^  separately, 
were  ancestsral  properiy ;  and  that  all  the  remaining  lots  were  acquired  by  means 
of  various  purcnases  in  the  ostensible  names  of  Rajah  Dost  Boon  Sing,  Radha 
Mohun,  Raghoonundun,  Sheonundun,  and  others. 

The  ancestral  property  was,  as  already  shown,  clearly  excluded  from  the 
partition  in  1819,  and  their  Lordships  therefore  think,  for  ikie  reasons  already  given, 
that  the  plaintiff  is  pot  entitled  to  recover  in  respect  of  the  above  twenty-six  ancestral 
villages  or  lots,  and  that  his  suit  as  regards  them  ought  to  be  dismissed. 

But,  with  regard  to  the  remaining  lots  found  to  be  newly  purchased,  they  iMnk 
the  plaintiff  is  entitled  to  maintain  this  suit  The  bulk  of  these  villages  would  seem 
to  have  been  acquired  before  the  award  of  1819,  which  referred  to  large  purchases 
then  recently  made  ;  and  it  is  reasonable  to  presume  that  the  lots  whidi  were  sub- 
sequently acquired  were  purchased  and  held  by  thQ  brothers  and  their  descendants 
in  the  shares  specified  in  the  award,  since  neither  the  parties  themselves  nor  the 
Principal  Sudder  Ameen  appear  to  have  made  any  distinction  between  the  villages 
purchased  before  and  after  the  award.  They  are  all  placed  in  his  judgment  in  the 
category  of  newly-acquired  estates,  as  distinguished  from  ancestral. 

In  the  result  their  Lordships  will  hum^bly  advise  Her  Majesty  that  the  deerees 
of  the  Indian  Courts  be  reversed,  and  that  in  lieu  thereof  it  be  decreed  that,  so  far 
as  regards  the  twenty-six  lots  found  as  above  to  be  ancestral  property,  the  plaintiff^s 
suit  he  dismissed,  and  that,  as  to  the  remaining  lots,  that  the  plaintiff  is  entitled  to 
a  six  annas  fhare  in  such  lots,  and  to  possession  thereof,  and  that  the  costs  of  the 
litigation  in  India  be  apportioned  between  the  parties  in  the  usual  way,  according 
to  uie  value  of  the  property  to  which  they  have  been  held  to  be  respectively  entitled, 
and  in  case  either  of  the  parties  shall  have  received  from  the  other  a  larger  amount 
of  costs  than  he  would  have  received  if  the  costs  had  been  apportioned  as  above,  the 
difierence  is  to  be  ascertained  and  refunded.  • 

There  will  be  no  or^er  as  to  the  costs  of  this  appeal. 
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The  reth  April  1875. 

Present : 

Sir  James  W.  Cdvile,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Genef*al  Rnle  cm  to  Findings  of  Fact — Finding  by  Ciml  Court — Rights  of  Parties. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

K(3teT  Pofesh  iJat^itt  Roy 

vetsus 

Robert  Watson  and  Co.  atid  othefs. 

Ranee  Surrut  Soondree 

versita 

Robert  Watson  &  Co. 

As  a  general  rale,  an  appellant  to  Her  Majestj  in  Council  cADtYiot  hope  to  tooo^ed  tpon  a  pm^ 
Question  <3  fact  as  to  whidi  the  decisii^iia  6f  both  ConrtB  below  are  against  him. 

A  findiilg  by  a  Civil  Coart  must  be  taken  altogether  ;  a  party  is  not  entitled  to  a  decree  i^n  one 
psM;  of  it  wliere  the  decide  #otlhl  be  iiteoi^ststent  With  ahothet  part  of  the  ^me  findihg,  unless  he  can 
show  that  such  other  part  is  inconrect^ 

A  party,  who  is  not  willibg  to  acoept  a  finding  in  his  favor  in  a  suit,  is  not  in  a  position  to  tok  for 
a  decree  based  upon  it  in  the  appeal,  thoi^gh  he  ought  to  have  the  benefit  of  it  in  some  future 
^rdceeding. 

Mr.  J.  D.  Bell  f6r  Appellants. 
Mr.  f^tjames  Stephen^  Q.C.,  Mr.  Leithy  Q.C.,  and  Mr.  Dogfie,  for  Respondfenth. 

tn  the  drst  appeal  of  Eoer  Poresh  Karain  Roy  v.  Robert  Watson  &  Co.,  their 
Lordships  think  there  is  no  other  coarse  to  take  than  to  dismiss  the  appeal. 

Hie  snit  was  brought  to  recover  some  chur  land  which  was  allied  to  have 
accreteci  to  five  different  estates  or  parcels  of  estates.  As  to  the  three  first, 
Ramkristopore,  Jotashahye,  and  Chuck  Futtehpore,  it  was  admitted  by  Mr.  Bell, 
the  learned  Counsel  for  the  appellant,  that  the  questions  arising  with  regard  to 
those  estates  were  purely  questions  of  fact,  and  that  the  decisions  of  both  Courts 
below  were  against  him.  Therefore  he  felt  that,  consistecatly  with  the  general  rules 
of  this  Committee,  he  could  not  hope  to  succeed  in  the  appeal  as  regards  those 
estates. 

With  respect  to  thd  fourth  &nd  fifth  pat*6els,  namely,  the  original  Nowshiirra 
and  thd  resumed  Kowshurra  Sooltanpord  Futtehpore,  he  argued  that  the  append 
tiiould  be  heard,  and,  if  heard,  decided  in  his  favor,  although  there  were  the 
iudgments  of  boih  the  Courts  against  him,  upon  the  ground  that  the  Ameen,  wh^ 
had  been  directed  to  make  a  local  enquiry  by  the  first  Judge,  had  reported  in  favor 
of  the  appellant  ad  regarded  those  estates.  But  upon  investigation  it  appeared  that 
the  materials  upon  which  the  Ameen  had  reportea  w6re  not  in  the  record,  and  their 
ix>rdships  feel  that  it  would  be  quite  impossible  to  reverse  the  concurrent  judgments 
of  the  Courts  below  upon  questions  of  fact  merely  on  the  ground  that  ike  Ameen 
had  reported  in  a  different  way,  when  they  have  not  the  materials  before  them  upon 
which  the  Ameen  formed  his  opinion. 

Mr.  Bell  then  contended  that  as  regarded  the  resumed  Nowdiurra  he  was 
entitled  to  succeed  as  to  the  parcel  in  front  of  that  resumed  Nowshurra,  by  reason 
of  a  special  finding  of  the  Judge,  Mr.  Belli,  which  finding  was  as  follows  : — ^^  There 
onlv  remains  Nowshurra  Sooltanpore  Futtehpore,  which  is  a  Government  khas 
mebal,  now  under  resettlement.  The  Watsons  admit  that  the  proprietary  right  of 
Poresh  Narain  in  this  has  been  allowed  by  the  (xovemment  ofiicers  to  be  coincident 
with  his  ]|»roprieiary  title  in  Pergunnah  Lushkurpore,  viz.y  annas  4-13-1-1,  and  that 
the  remainder  was  farmed  by  the  Qovemment  to  them.     If,  however,  it  is  a  khas 

*  From  the  judgment  of  Sir  Barnes  Peacock,  C/.»  and  Hobhouse,  J.,  dated  the  12th  Ftbniaiy  1S6S. 
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mehal,  the  proprietary  right  in  it  belongs  to  no  one  bat  the  Governmenty  who  maj 
settle  it  witn  tne  Watsons  or  with  Poresh  Narain  or  with  any  one  else  whom  it 
likes;  and  the  fact  of  the  last  settlement  having  been  made  between  the  Watsons 
and  Poresh  Narain  must  be  regarded  as  merely  a  happy  accident  for  those  parties.  I 
say  therefore  with  regard  to  the  land  opposite  to  Nowshurra  Sooltanpore  Futtehpore 
the  right  to  it  will  appertain  to  any  party  with  whom  the  Government  may  settle 
that  mehal/'  Now  it  is  true  that  the  Watsons  admit  that  the  proprietary  right  of 
Poresh  Narain  has  been  allowed  by  the  Government  officers  to  be  coincident  with 
his  proprietary  title  to  Pergunnah  Lushkurpore,  which  shows  that  they  disclaim 
any  title  in  themselves;  but  that  is  not  sufficient  to  entitle  the  plaintiff  to  a  decree 
unless  he  can  show,  which  he  fails  to  do,  that  the  Judge  was  wrong  in  saying  that 
Nowshurra  was  a  Government  khas  mehal  then  under  re-settlement;  the  finding 
must  be  taken  altogether;  and  apparently  the  Judge  is  right  in  coming  to  the 
conclusion  that  it  was  a  khas  mehai  in  the  hands  of  the  Government  whidi  nad  not 
been  re-settled;  and  if  he  was  right  in  that,  then  of  course  neither  the  appellant  nor 
any  other  person  until  the  settlement  can  be  entitled  to  a  decree  with  regard  to  the 
chur  land  in  front  of  that  resumed  Nowshurra. 

The  result  is  that  the  appellant  has  entirely  failed  in  the  present  appeal,  and 
their  Lordships  will  therefore  numbly  advise  Her  Majesty  to  affirm  the  judgments 
of  the  Courts  below  and  to  dismiss  the  appeal  with  costs. 

The  other  appeal  of  Banee  Surrut  Soondree  against  Watson  &  Co.,  it  is  con- 
ceded, must  follow  the  same  fate,  and  be  dismissed  as  regards  the  main  part  of  the 
claim;  but  in  the  course  of  the  argument  it  was  stated  by  Mr.  Bell  that  the  jadg« 
ment  of  the  High  Court  had  taken  no  'notice  of  a  finding  of  the  Judge  upon  the 
remand.  It  appears  that  upon  the  remand  there  was  no  second  judgment  of 
Mr.  Belli,  but  merely  a  report  by  him  to  the  High  Court  which  was  to  make  tiie 
decree  in  the  cause;  and  no  doubt  Mr.  Belli  says  : — **  I  find  this,  that  at  the  date 
of  the  thakbust  proceedings,  the  recorded  proprietors  of  Ratapore,  as  ascertained 
from  the  thakbust  map,  were  Mohesh  Narain  Boy,  who  was  represented  as  holding 
3  annas  10  gundahs;  Bhoyrub  Narain  Roy,  5  annas  10  gundahs;  and  Jogendro 
Narain  Jtoy's  predecessor.  Ranee  Soorjyamonee,  7  annas.  The  representative  of  these 
7  annas  is  now  the  widow  of  Jogendro  Narain,  the  Ranee  Surrut  Soondree,  and  the 
remaining  shares  are  held  by  the  Watsons  in  farm.  Therefore  the  lands  opposite  to 
Rajapore  will  fall  to  the  Watsons  and  Ranee  Surrut  Soondree  as  joint  holders,  in  the 
proportion  of  9  and  7  annas."  It  appears  that  upon  the  appeal  from  this  judgment 
objections  were  made  on  the  part  of  the  present  respondeni»  to  that  finding,  which 
will  be  found  on  page  355  of  the  record  m  the  other  appeal.  The  objection  is  : — 
^^  The  share  of  petitioners  in  Rajapore  is  12  annas,  and  the  Judge  has  made  a 
mistake  in  supposing  that  any  other  person  could  have  a  share  in  excess  of  4  annas.** 
Therefore  Wat»on  &  Co.  claim  to  be  entitled  to  12  annas  in  respect  of  Rajapore. 
It  appears  that  the  present  appellant  was  also  dissatisfied  with  the  finding,  and  her 
objection  takes  this  form.  It  appears  on  page  94  of  the  record  in  her  appeal  :-^ 
^^  That  the  investigation  of  the  Ameen  with  regard  to  the  question  as  to  whether  the 
•  lands  marked  being  original  land,  or  only  original,  and  the  others  alluvial,  is  based 
upon  mere  conjecture,  also  the  finding  of  the  Ameen  that  aU  these  lands  belong  to 
lUgapore  in  Jotashahye  and  not  to  Ramkristopore,  is  not  borne  out  by  the  evidence 
on  record."  Therefore  the  appellant  is  not  disposed  to  accept  that  finding.  Her 
original  plaint  put  forward  a  claim  to  i^  large  portion  of  land  as  being  accretions  to 
the  estate  of  Ramkristopore,  and  she  was  not  willing  to  accept  the  finding  in  her 
favor  in  respect  of  Rajapore.  That  circumstance  may  account  for  the  Hi^  Court 
not  having  noticed  that  finding  or  given  any  decree  based  upon  it,  and  mey  may 
also  have  felt^  inasmuch  as  there  was  no  claim  in  respect  of  Rajapore  in  the  plaint^ 
that  it  was  not  competent  for  them  to  deal  with  it  in  this  suit.  Their  Lordships, 
therefore,  think  that  although  there  is  a  finding,  which,  if  it  be  a  correct  one,  the 
appellant  ought  to  have  the  benefit  of  in  some  future  proceeding,  yet  that  the 
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appellant  is  not  in  a  position  to  ask  for  a  decree  based  npon  it  in « the  present 

appeal. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that  this  appeal  also 
ought  to  be  dismissed,  and  with  costs;  but  they  desire  that  this  should  be  without 
prejudice  to  any  claim  that  the  appellant  may  have  in  respect  of  land  aocroted  to 
Bajapore,  and  therefore  they  propose  to  advise  Her  Majesty  to  declare,  in  the  terms 
whicn  were  read  by  one  of  their  Lordships  in  the  course  of  the  argument,  that  the 
dismissal  of  this  appeal  shall  be  without  prejudice  to  the  appellant's  right  to  any 
portion  of  the  chur  land  in  dispute,  as  a  shareholder  in  Bajapore,  and  without 
prejudice  to  the  question  whether  she  is  entitled  to  a  7-anna  share  or  to  any,  and 
whaty  other  share  in  Bajapore. 


The  17ih  April  1875.     . 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Pottah — Construction. 
On  Appeal  from  the  High  Court  at  Calctttta.* 

Robert  Watson  and  Co. 

versus 

Mohesh  Narain  Boy. 

In  order  to  determine  the  question  whether  a  pottah  granted  by  a  eemindar  conveyed  an  estate  for 
life  only  or  an  estate  of  inheritance :  hbld  that  it  was  necessary  to  arrive  as  well  as  could  be  done,  at  the 
real  intention  of  the  parties,  to  be  collected  chiefly  from  the  terms  of  the  instrument,  but  to  a  certain 
extent  also  from  the  otroumstanoes  existing  at  the  time,  and  further  by  the  conduct  of  the  parties  since 
its  execution. 

This  was  a  suit  to  recover  possession  of  lands  as  upon  the  determination  of  a 
Bubtenure.  The  plaintiffs  were  the  zemindars,  and  the  real  question  between  them 
and  the  defendant  was,  whether  a  pottah  granted  in  1854,  nominally  to  one 
Subhodra  Bunnonya,  but  really,  as  it  manifestly  appears,  to  one  Bamdhun  Boy, 
conveyed  an  estate  for  life  only  or  an  estate  of  inheritance.  In  order  to  determine 
this  question,  their  Lordships  must  arrive  as  well  as  they  can  at  the  real  intention 
of  the  parties,  to  be  collected  chiefly,  no  doubt,  from  the  terms  of  the  instrument 
itself,  but  to  a  certain  extent  also  from  the  circumstances  existing  at  the  time  of  its 
execution,  and  further  by  the  conduct  of  the  parties  since  its  execution. 

It  is  contended  on  behalf  of  the  plaintiffs  that  this  document  conveyed  an 
estate  pur  cnUre  vie^  that  is,  for  the  life  of  Subhodra.  Their  Lordships  may 
observe  upon  that  that  an  estate  pur  autre  vie  is  very  unusual,  anci  they  might 
almost  say,  scarcely  known  in  India,  and  there  appears  to  be  some  antecedent 
improbability  that  such  an  estate  was  meant  to  be  created. 

The  circumstances  existing  at  the  time  of  the  document  being  entered  into,  so 
far  as  they  are  material  to  the  present  enquiry,  were  these : — Bamdhun  Boy,  who 
was  a  brother-in-law  of  Subhodra,  in  whose  name  the  lease  was  granted,  had  been 
together  with  other  members  of  his  family  the  holder  of  a  jote  within  the  zemindiiree 
of  considerable  extent,  and  including  the  lands  in  question.  It  was  a  patrimonial 
property  held  before  him  by  his  ancestors  for  soine  generations.  The  zemindar 
Drought  an  action  against  Bamdhun  Boy  and  the  other  jotedars  for  enhancement 
of  rent,  and  succeeded  in  establishing  the  right  to  enhance  the  rent  to  such  an 

*  From  the  judgment  of  Sir  Richard  Couch,  CJ,,  and  Jackson  and  Glover,  •/«/'.,  decided  on 
16th  January  1872. 
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extent  that  the  jotedar  dedined  to  hold  the  property  on  those  terms,  and  accordingly 
relinqaished  it.  This  is  stated  in  the  pottah.  Their  Lordships  have  not,  however, 
the  deed  of  relinquishment  beiTore  them,  nor  a  precise  statement  of  the  terms  under 
which  the  relinquishment  was  made.  It  would  seem  by  the  recitals  in  the  pottah 
that  upon*  this  relinquishment  a  re-settlement  was  made  with  Bamdhun  Boy,  con- 
tracting in  the  name  of  Subhodra,  of  a  portion  of  the  property  which  had  been 
relinquished,  and  at  a  much  lower  rent  than  the  enhanced  rent ;  and  then  the 
pottah  proceeds  in  these  terms : — *'  When  I  caused  notice  to  be  given  for  the 
settlement  of  the  above  land  and  jumma  you  appeared  through  your  mookhtar,  and 
applied  for  a  pottah  of  the  land  and.  jumma.  Your  application  is  approved  ;  and 
after  deducting  '*  certain  quantities,  a  portion  of  land  amounting  to  1,785  beegahs 
is  granted  "at  a  settled  rent" — that  is  the  expression — of  Rs.  618.  There  is  a 
further  provision  that  if  any  loss  arises  from  inundation  and  so  forth  the  tenant 
shall  continue  to  pay  the  rent;  and  then  follows  a  provision  not  immaterial  to 
consider : — "  Over  and  above  tiie  said  rate  at  which  I  have  fixed  the  rent  and 
granted  this  pottah  neither  I  nor  my  heirs  shall  upon  any  account  enhance  the  rent 
of  the  said  land  and  jumma,  or  allow  it  to  be  enhanced." 

Undoubtedly  it  may  be  said  that  it  is  not  very  probable  this  land  should  have 
been  granted  at  a  comparatively  low  rent  never  to  be  enhanced  ;  but  it  may  be  that 
the  rebt  had  been  enhanced  to  such  ail  amount  that  no  tenant  bould  be  found  to 
pay  it,  and  it  may  have  suited  the  landlof  d^s  convenience  to  accept  this  tenant  at  a 
permanent  tenure  upon  a  moderate  fixed  refit,  which  the  tenant  himself  should 
never  be  able  to  diminish,  whatever  loss  by  inundation  or  otherwise  he  might 
sustain.  But  some  light  is  thrown  upon  this  matter  by  subsequent  occurrences. 
We  have  not  the  precise  date  of  Bamdhun  Boy's  death,  but  it  appears  beyond  all 
question  that  upon  his  death  he  was  succeeded  in  the  possession  of  the  property  by 
his  widow  Bebati  Burmonya  as  guardian  of  his  minor  son^  and  that  the  son  upon 
attaining  his  majority  took  possession  himself.  It  is  also  abundantly  clear  that  the 
Watsotas  recognised  this  possession,  for  on  the  l4th  January  1862,  they  filed  a 
petition  to  this  effect : — "  r etition  of  objection  by  Mr.  Bobert  Watson.  The  repre- 
sentation is  this : — My  zemindaree  within  Turruf  Boira  in  Toke  Chaudpore  in 
Pergunnah  Bokunpoi'e  is  the  jote  land  of  ^e  hie  Subhodra  Burmcmya."  Therefore 
it  would  appear  that  they  were  under  the  impression  at  this  time  that  Subhodn 
was  dead.  It  would  appear  also  that  they  were  under  a  wrong  impression ;  bnt 
when  we  come  to  enquire  into  the  state  of  their  mind,  it  is  immaterial  whether  their 
impression  was  right  or  wrong  provided  they  entertained  it.  They  supposed 
Subhodra  was  dead.  They  then  say : — "  A  suit  under  s.  4  Act  IV  of  1840 
having  been  instituted  in  respect  of  the  lands  of  that  jote  jumma  comprised  within 
the  boundaries  speoitied  below,  between  Bebati  Burmonya,  guardian  of  the  minor 
•Mohesh  Narain,  successor  of  the  late  Bamdhun  Boy  and  others,  and  Bamdhnn 
Tewari  defendant,  the  25th  Janiiary.has  been  fixed  as  the  day  for  hearing  the  case. 
Consequently,  it  being  necessary  to  put  in  an  objection  in  this  case,  it  is  prayed 
that  as  the  said  disputed  lands  comprised  within  my  zemindaree  are  in  tlie  possession 
of  the  aforesaid  Burmonya  ; "  that  is,  of  Bebati  Burmonya  in  her  capacity  as 
guardian  of  Mohesh  Narain.  They  assert  and  confirm  the  legality  of  the  possession 
of  the  widow  on  behalf  of  the  minor  as  succeeding  to  Bamdhun  Boy,  and  they 
further,  on  several  other  occasions  more  especially  referred  to,  in  1865,  when  it 
would  a{>pear  that  Subhodra  really  was  dead,  bring  suits  for  rent  against  Bebati 
Burmonya  and  tlie  son  of  Bamdhun  Boy.  treating  the  son  as  succeeding  to  the 
father,  a  contention  wholly  inconsistent  witn  the  view  which  has  been  put  forward 
that  they  considered  the  pottah  conferred  an  estate  pur  avire  vie  merely  daring  the 
life  of  Subhodra  Burmonya* 

That  being  so,  upon  the  best  judgment  their  Lordships  are  able  to  come  to,  it 
seems  to  them  that  the  intention  of  the  parties  was  to  create  a  permanent  tenure, 
and  that  the  plaintiffs  have  failed  to  establish  their  right  to  eject  the  defendant.    It 
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follows  that  the  judgments  of  the  two  Courts,  both  of  whom  have  found  in  favor 
of  the  defendants,  are  right ;  and  it  becomes  unnecessary  for  thiBir  Lordships  to 
refer  to  another  question  on  their  determination  of  which  undoubtedly  those  Courts 
do  to  a  great  degree,  though  not  altogether,  base  their  judgments,  namely,  whether 
or  not  it  was  satisfactorily  proved,  as  was  attempt^  on  the  part  of  the  defendant, 
that  the  kubooleut  which  was  not  produced  by  the  plaintiffs  contained  words  of 
inheritance  of  a  more  clear  and  definite  character  than  those  contained  in  the 
pottah  :  or  what  would  have  been  the  legal  effect  of  that  evidence  if  it  had  been 
believed.  Undoubtedly  some  difficulties  have  been  raised  with  regard  to  this  latter 
question  which  it  now  becomes  unnecessary  to  discuss. 

Under  these  circumstances  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  of  the  High  Court  be  affirmed,  and  this  appeal  dismissed,^  with 
costs. 


The  20ih  April  1875. 

Present : 

Sir  James  W-  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Practice  {Privy  Council) — Concurrent  Findings— ^Partnership  Accounts — 

Evidence  (of  Native  Gomashtas). 

On  Appeal  from  the  High   Court  at  Calcutta. 

Monmohini  Dasi 

versus 
Itchamoyi  Dasi. 

If  there  is  any  case  in  which  more  than  another  their  Lordships  think  that  it  is  wise  and  right  to 
adhere  to  the  rale  they  have  laid  down  as  to  the  concurrent  findings  of  two  Courts,  it  is  one  like  the 
present,  in  which  the  question  relates  to  an  item  in  a  partnership  account,  the  proof  of  which  depends 
upon  the  testimony  of  natiye  gomashtas,  supported  by  native  books  which  are  not  produced  before 
their  Lordships. 

Mr,  Leithj  Q.C.y  and  Mr.  Doyne  for  App^^l^^t* 
No  one  for  Bespondent, 

Sir  James  Colvile  gave  judgment  as  follows  : — 

The  respondent  in  this  case  was  plaintiff  in  the  suit,  and  was  the  widow  and 
representative  of  one  Nobodeep  Chunder  Shaha.  It  is  an  admitted  fact  in  the  case^ 
thatNobodeep  Chunder  Shaha  and  his  uterine  brother,  Poolin  Chunder  Shaha,  had, 
being  joint  in  estate,  opened  a  shop  and  carried  on  business  at  a  place  called 
Nawabffunge,  which  appears  to  be  in  the  district  of  Dipagepore.  Poobn  Chunder 
Shaha  died  in  the  lifetime  of  his  brother  Nobodeep,  leaving  two  sons,  Gooroodoss 
Shaha  and  Bepin  Behary  Shaha,  who  of  course  became  entitled  to  his  estate, 
including  his  share  in  this  business.  Nobodeep  Chimder  Shaha  died  in  the  year 
1863,  and  a  few  months  afterwards  Gooroodoss  Shaha  also  died,  leaving  the  appel- 
lant, his  widow  and  representative,  she  being  then  an  infant.  Bepin  Behary  Snaha' 
survived  his  brother.  He  afterwards  died  and  his  share  passed  to  a  cousin,  who 
was  made  a  defendant  in  the  Court  below,  but  who  does  not  make  any  claim  in 
this  suit,  nor  in  fact  is  concerned  except  as  a  pro  formd  defendant  with  the  litiga- 
tion. In  1869,  the  plaintiff  having  been  excluded  from  the  partnership,  brought 
her  suit  against  Jogeswar  Shaha  as  father  and  guardian  of  Monmohini  Dasi,  the 
present  appellant,  and  also  against  Jogeswar  Shaha  in  his  own  capacity,  describing 
him  as  gomashta,  and  against  another  person,  Nilcomul  Shaha,  also  a  gomashta, 
they  having  all  taken  part  in  the  exclusion:     Monmohini  whether  a  minor  or  not 
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when  the  plaint  was  filed  became  of  age  before  the  23rd  September  1863  when  shQ 
put  in  a  written  statement.  The  two  other  defendants  also  put  in  written  state- 
ments, and  all  three  raised  the  same  defenoe.  They  first  alleged  that  the  suit  was 
not  the  plaintiffs  but  was  brought  in  her  name  by  another  party,  but  that  issue  was 
afterwards  conclusively  found  against  them.  They  also  set  up  a  case  that  Nobo- 
deep  shortly  before  his  death  had  made  a  gifl  of  his  estate  to  Gooroodoss,  that 
accordingly  the  right  of  the  widow  was  reduced  to  a  right  to  receive  maintenance, 
and  that  lier  exclusion  dated  from  the  death  of  her  husband.  They  further  alleged 
that  the  two  gomashtas  were  not  gomashtas,  but  were  partners  having  an  «ight 
annas  share  in  the  business. 

It  is  now  conceded  that  all  the  issues  thus  raised  have  been  correctly  found  in 
favor  of  the  plaintiff,  and  therefore  it  is  unnecessary  to  advert  to  the  nature  of  the 
defence,  except  for  the  purpose  of  showing  its  inequitable  character,  which  cannot 
but  materially  affect  the  credit  to  be  given  to  the  defendants  personally  respecting 
the  matters  still  in  dispute  in  the  cause.  Jogeswar  Shaha,  the  father  of  Monmo- 
hini,  who  has,  unfortunately  as  their  Lordships  think,  contrived  to  slip  out  of  the 
liability  with  wluch  some  of  the  judgments  affected  him,  was  probably  the  author 
of  this  defence ;  but  Monmohini  having  when  of  full  age  adopted  it  and  gone 
through  all  the  Courts  in  endeavoring  to  establish  it,  must  be  taken  to  be,  as 
between  her  and  the  respondent,  responsible  for  all  that  has  been  put  forward  on 
her  behalf 

Of  the  issues  settled  in  the  suit  the  first,  and  now  the  only  material  one  was 
this  :  "  What  is  the  extent  of  plaintiff's  right  in  the  disputed  moveable  and  immove- 
able properties ;  and  what  is  the  amount  of  the  goods,  cash,  and  outstanding 
balances  ?  And  is  it  true  that  the  defendants  have  dispossessed  the  plaintiff^? "  The 
last  part  may  be  disregarded  because  that  has  been  conclusively  found  in  favor  of 
the  plaintiff.  Now  the  plaint  had  carefully  set  forth  the  different  classes  of  property 
claimed  by  the  plaintiff  and  the  alleged  amount  and  value  of  them.  As  to  the  first 
three  classes  there  is  now  no  dispute.  They  consisted  of  what  may  be  called  the 
real  property  of  the  partnership,  one  moiety  of  which  has  been  awarded  to  the 
plaintiff.  The  contest  now  turns  upon  No.  4,  being  half  the  estimated  value  of  the 
goods  in  the  shop,  No.  5,  being  half  the  assumed  value  of  the  outstanding  balances, 
and  No.  6,  being  "  half  of  the  ready  money  alleged  to  have  been  in  the  (tahvil)." 
The  last  item  was  Rs.  2,750,  the  half  value  of  outstanding  balances  Rs.  15,000, 
and  the  half  estimated-  value  of  the  goods  specified  ih  the  schedule  to  the  plaint, 
Rs.  22,712.  The  Judge  of  first  instance  in  dealing  with  the  issues  which  related 
to  the  title  of  the  plaintiff  found  them  all  in  her  favor.  In  dealing  with  the  first 
part  of  the  issue,  namely,  the  extent  of  the  plaintiff's  right  in  the  disputed  property 
and  the  amount  of  the  -goods,  cash,  and  outstanding  balances,  he  had  before  him 
evidence  no  doubt  of  a  slight  character  on  the  part  of  the  plaintiff,  but  still  primd 
faci£  some  proof  of  the  amounts  claimed.  He  found  upon  the  evidence  of  the 
plaintiff's  own  witnesses  that  the  item  No.  4,  the  value  of  the  goods  in  the  shop, 
ought  to  be  slightly  reduced,  and  he  accordingly  reduced  i€  to  Rs.  21,950.  But 
he  found  that  she  had  made  out  her  claim  both  to  the  sum  claimed  by  her  as  her 
share  of  the  outstanding  balances  and  to  the  sum  claimed  by  her  as  half  the  cash  in 
the  shop.  And  the  primd  facie  evidence  which  she  had  given  in  support  of  her 
claim  though  slight  stood  really  uncontradicted.     The  only  evidence  that  was  then 

fiven  on  the  part  of  the  defendants  was  that  of  a  witness  whose  testimony  was 
irected  to  establish  the  alleged  deed  of  gift,  as  to  which  he  was  disbelieved  by  the 
Judge,  and  also  to  prove  a  debt  due  from  him  to  the  shop.  Therefore,  there  was  really 
nothing  brought  forward  on  that  occasion  by  the  defendants  which  could  show  that 
the  evidence  given  by  the  plaintiff,  such  as  it  was,  of  the  value  of  the  goods  in  the 
shop,  and  the  amount  of  the  cash  in  the  shop,  was  erroneous.  In  tnat  state  of 
things  the  Judge  found,  with  the  modification  already  mentioned,  in  £ELVor  of  the 
plaintiff.     The  defendants  appealed  to  the  High  Court  against  the  decree  generally. 
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bat  on  the  hearing  they  abandoned  their  appeal  as  to  all  the  issnes  relating  to  the 
plaintiff's  title,  wnich  was  thus  established  by  the  original  decree.  With  respect  to 
the  first  issue  in  the  cause,  the  learned  Judges  of  the  High  Court,  in  their  judgment 
dated  the  6th  April  1871,  said  :  "We  think  that  the  decree  of  the  Lower  Court,  as 
it  stands,  must  be  modified  as  regards  items  4,  5,  and  6  ;  namely,  4,  goods  and 
stock-in-trade  ;  5,  outstanding  balances  ;  and  6,  amount  in  cash.  This  is,  in  fact, 
the  only  point  urged  in  appeal,  all  other  points  being  given  up  by  Mr.  Cowie.  It  is 
said  that  this  is  in  fact  a  suit  in  the  nature  of  a  suit  tor  dissolution  of  partnership, 
and  therefore  the  decree  should  have  been  made  either  after  the  adjustment  of  the 
account  or  subject  to  the  taking  of  an  account.  In  regard  to  item  No.  4,  it  is 
urged  that  there  is  a  finding  by  the  Lower  Court  that  Bs.  22,712,  8  annas  was  on 
account  of  goods,  and  that  it  was  not'in  the  power  of  the  plaintiffs  to  obtain  accounts 
as  they  had  been  dispossessed  from  the  place  of  business  ;  but  we  still  think  that  the 
decree  should  be  subject  to  taking  an  account,  the  finding  of  the  Lower  Court,  how- 
ever, being  otherwise  undisturbed.  The  finding  of  the  Lower  Court  as  to  the  cash 
amount  should  also  stand  ;  but,  before  the  decree  issues,  it  must  be  subject  to  any- 
thing that  may  be  shown  &fter  adjustment  of  accounts  as  far  as  ih^  accounts  can  be 
made  available.  As  to  item  5,  we  think  the  decree  is  wrong.  An  absolute  decree 
for  a  specific  sum  of  outstanding  balances  without  anything  to  guide  the  Court  in 
fixing  that  amount  is  incorrect.  It  must  be  shown  how  tar  tne  outstanding  balances 
are  realisable,  and  no  amount  ought  to  be  decreed  against  the  defendants  until  its 
realisation  and  misappropriation  by  them  is  satisfactorily  proved.  We  reverse  the 
decree  of  the  Lower  Court  and  remand  the  case  to  that  Court  for  the  purpose  of 
passing  a  new  decree  on  the  principle  above  stated.  The  appellants  must  pay  the 
costs  of  this  appeal."  There  is  no  appeal  before  their  Lordships  against  this  decree^ 
It  finally  determined  certain  questions  in  the  cause,  and  it  prescrioed  the  course  to 
be  pursued  with  respect  to  those  which  it  did  not  finally 'determine.  The  proper 
construction  of  it  is,  therefore,  very  material.  The  construction  which  their  Lord- 
ships are  disposed  to  put  upon  it  is  that  which  was  put  by  the  High  Court  in  the 
judgment  under  appeal ;  namely,  that  as  regards  items  Nos.  4  and  5,  the  amounts 
found  due  in  respect  of  tthem  were  intended  to  stand  as  items  of  charge  prirnd 
facie  established  by  the  plaintiff,  but  subject  to  be  cut  down  by  anything  which  the 
defendants  upon  tne  further  taking  of  the  accounts  could  establish  by  way  of  dis-*- 
charge.  The  outstanding  balances  stand  on  wholly  different  ground,  and  must  be 
separately  considered. 

Upon  this  remand  the  cause  went  back  to  the  Court  of  the  Principal  Sudder 
Ameen,  but  the  Judge  of  that  Court  was  not  the  same  as  he  who  had  decided  it  in 
the  first  instance.  This  new  Judge  does  not  seem  to  have  taken  a  very  accurate 
view  of  what  he  had  to  do,  but  his  judgment  is  in  some  respects  material.  He 
held  upon  the  question  which  had  to  be  afterwards  considered  as  to  the  possession 
of  the  khata  books,  that  those  khatas  were  or  ought  to  be  in  the  possession  of  the 
defendants.  But  his  findings  as  to  items  No.  4  and  No.  6,  left  the  questions 
relating  to  those  items  very  much  as  they  had  been  sent  to  him,  inasmuch  as  he 
found  uiat  they  were  to  stand  as  primd  fade  found,  but  were  to  be  subject*  to  re- 
consideration upon  the  taking  of  accounts  within  the  time  allowed  by  ihe  Statute 
of  Limitations.  When,  how,  or  by  whom  those  accounts  were  to  be  taken  his 
decree  did  not  state.  As  to  the  outstanding  balances,  he  came  to  a  very  singular 
conclusion,  namely,  that  although  it  had  appeared  upon  evidence  before  him  that 
certain  of  those  outstanding  bakncei^  had  been  got  in,  yet  as  they  were  outstanding 
when  the  suit  was  brought,  the  plaintiff  could  not  have  the  benefit  of  those  pay- 
ments in  that  suit,  but  must  make  the  whole  question  of  the  outstanding  balances 
the  subject  of  another  and  a  separate  suit.  There  was  of  course  an  appeal  against 
this  decree  to  the  High  Court,  which  pronounced  the  decree  against  which  the 
present  appeal  is  brought.  Their  Lordships  have  already  intimated  that  they 
adopt  the  construction  which  was  then  put  by  the  High  Court  on  the  order  of 
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remand,  and  the  only  question  therefore  which  remains  for  decision  in  respect  of 
Nos.  4  and  6  is,  whether  the  High  Court  was  right  in  holding  that  there  had  been 
no  evidence  ^ven  sufficient  to  cut  down  the  amounts  for  which  the  defendant  was 
vrimd  fame  liable. 

ifow  the  points  that  have  been  principally  insisted  upon  are  these.  First, 
it  is  said  that  the  judgments  of  the  Lower  Court  and  of  the  High  Court 
proceed  upon  the  improper  assumption  that  the  means  of  meeting  the  plaintiff^s 
claim  by  showing  the  true  state  of  the  accounts  of  the  house  of  business  were 
with  the  defendants — in  short,  that  the  defendants  were  in  possession  of  the  khata 
books.  Upon  the  remand  a  considerable  amount  of  the  evidence  given  related 
to  the  question,  what  had  become  of  the  khata  books?  The  case  of  the 
defendants  was,  that  immediately  on  the  filing  of  the  plaint  there  was  an  order  for 
a  receiver,  that  the  receiver  had  taken  possession  of  these  khata  books,  and  must  be 
taken  to  be  still  in  possession^of  them ;  and  that  therefore  the  Judges  were  wrong 
in  holding  that  it  lay  upon  the  defendants  to  produce  them.  Now  the  Judge  who 
tried  the  cause  in  the  first  instance  seems  to  have  considered  that  the  khata  books 
were  with  the  defendants,  and  that  they  ought  to  have  produced  them;  the  Judge 
who  tried  the  cause  on  remand  was  of  a  similar  opinion,  and  the  High  Court,  con- 
sisting of  three  Judges,  has  confirmed  that  opinion.  Therefore  there  are  the 
concurrent  judgments  of  six  Judges  to  that  effect,  and  in  their  Lordships  view  of 
the  evidence  it  seems  to  them  that  the  presumption  or  finding  is  correct  The 
receiver  was  an  officer  of  the  Court,  he  was  not  in  the  interest  of  the  plaintifi^!.  It 
is  shown  that  he  made  a  complaint  against  a  person  whom  he  represented  to  be  the 
plaintifiTs  manager,  and  complained  of  the  plaintifi"  not  giving  him  proper  assistance 
or  paying  the  proper  expenses  for  keeping  the  property  while  it  was  in  his  custody 
in  a  proper  state.  The  direct  evidence  does  not  amount  to  more  than  this:  that  no 
formal  possession  was  taken  by  the  receiver  of  the  khata  books,  that  no  list  of  them 
was  signed  by  him,  that  thev  or  some  of  them,  may  have  been  in  a  particular  room 
in  the  shop,  but  that  when  ne  was  discharged,  in  the  month  of  February  1870  and 
the  defendants  resumed  the  possession  of  uie  shop,  the  khata  books  mav  still  have 
been  there.  Therefore  their  Lordships  think  that  the  defendants  must  be  taken  to 
have  kept  back  the  khata  books,  knowing  that,  if  produced,  they  would  not  cut 
down  the  plaintiff's  claim,  or  establish  any  items  of  discharge  in  favor  of  the 
defendants. 

It  has,  however,  been  argued  that  a  large  sum  of  money,  being  a  debt  due 
from  the  shop,  has  by  independent  evidence  been  proved  to  have  been  paid  to  one 
Ameer  Chand  Baboo,  and  that  the  defendants,  in  taking  the  account,  are  entitled 
to  credit  for  that  payment.  No  doubt  some  evidence  was  given  of  sudi  a  payment 
before  the  Judge  who  tried  the  case  on  the  remand,  which  evidence  was  also  before 
the  High  Court  on  the  final  appeal,  but  both  these  Courts  have  held  that  the  case 
was  not  established.  Their  Lordships  think  that  if  there  is  any  case  in  which  more 
than  another  it  is  wise  and  right  to  adhere  to  the  rule  they  have  laid  down  as  to  the 
concurrent  findings  of  two  Courts,  it  is  one  like  this,  in  which  the  question  relates 
to  an  item  in  a  partnership  account,  the  proof  of  which  depends  upon  the 
testimony  of  native  gomashtas  supported  by  native  books,  which  are  not  produced 
before  their  Lordships.  It  is  easy  to  suppose  that  when  the  unrighteous  defence 
set  up  by  the  defencfants  had  failed  in  all  other  points,  the  case  of  a  large  payment 
of  this  kind  might  be  fraudulently  set  up.  That  this  was  so  in  the  present  instance 
their  Lordships  do  not  positively  affirm;  buif  they  do  say  that  the  two  Courts 
having  found  that  the  payment  was  not  established  to  their  satisfaction,  they  do 
not  feel  justified  in  interfering  with  that  finding. 

Therefore,  on  the  whole  case,  their  Lordships  are  of  opinion  that  no  ground  has 
been  laid  before  them  for  reversing  or  qualifying  the  decision  of  the  High  Court  as 
to  the  items  Nos.  4  and  6;  that  the  final  provision  which  the  High  Court  has  made 
for   the   outstanding   balances  is  clearly  in  accordance  with  justice,  and  for  the 
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interest  of  both  parties;  and   their  Lordships  will  therefore   humbly  advise    Her 
Majesty  to  afBrm  the  jadgment  of  the  High  Court,  and  to  dismiss  this  appeaL 


The  7th  May  1875. 

Present: 

8ir  James  W.  Golvile^  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

DiBclaimer  {Ladamnamah) — Maintenance —  Contrctct — Heirs, 
On  Appeal  from  the  High  Court  at  Calcutta.* 

Oomrao  Begum  and  another 

versus 
The  Nawab  Nazim  of  Bengal. 

Where  M  executed  on  behalf  of  N  a  ladamnamah,  or  deed  of  disclaimer,  disclaiming  all  right  to 
an  estate  to  which  he  was  one  of  the  heirs-at-law,  upon  consideration  of  receiving  a  monthly  allowance 
for  maintenance,  and  accepted  a  perwannah  securing  that  allowance  to  himself  and  his  heirs : 

HSLD  that  the  ladawinamah  and  the  perwannah  amounted  to  a  valid  contract  bj  which  the  parties 
were  respectively  bound ;  and  that  ladawvnamuth  being  founded  on  good  consideration,  was  bincUng  on 
the  heirs,  who  could  not  set  it  aside  except  by  returning  the  money  which  had  been  paid  in  advance  on 
account  of  the  maintenance  allowance. 

Mr,  Doyne  for  Appellants. 

Mr.  Leithj  Q.  C,  and  Mr,  C.  W.  Arathoan  for  Bespondent. . 

This  is  an  appeal  from  a  decision  of  the  High  Court  of  Bengal  in  a  suit  in 
-which  the  respondent,  His  Highness  the  Nawab  Nazim  of  Bengal,  was  the  plaintiff, 
and  the  appellants  and  others  were  the  defendants.  The  suit  was  brought  to 
recoyer  possession  of  the  zemindaree,  Pergunnah  Gopeenathpore,  in  the  district  of 
Moorshedabad,  and  to  set  aside  an  award  made  by  the  Deputy  Magistrate  of 
Jomooa  Kandee,  on  the  2nd  March  1865,  under  s*  318  of  the  Code  of  Criminal 
Procedure  (Act  XXY  of  1861).  The  suit  was  against  the  widows,  mother,  and 
daughters  of  Sayud  Mehdi  Ally  Khan,  deceased.  The  defendants  Nos.  1  and  2, 
Baooh  Russolee  and  Dowlut-<)on-nissa  Ehanam,  are  described  in  the  plaint  as 
alleging  themselves  to  be  widows  of  the  late  Sayud  Mehdi  Ally  Khan;  the  defendant 
No.  3,  Fuzelutoon-nissa  Elhanam,  as  his  mother  ;  the  defendant  No.  4,  Azeez-oon- 
niflsa,  as  another  widow  ;  and  the  defendants  Nos.  5  and  6,  Oomrao  Begum  and 
Zuhoora  Begum,  as  daughters  of  the  said  Sayud  Mehdi  Ally  Khan.  The  last  two 
defendants,  Nos.  5  and  6,  are  the  ,only  appellants  to  Her  Majesty  in  Council,  and 
the  defendants  Nos.  3  and  4  are  made  co-respondents  with  the  Nawab  Nazim  ;  but 
the  Nawab  alone  has  appeared  on  this  appeal.  The  principal  defendants,  Nos.  1  and 
2,  are-  no  parties  to  the  appeal  either  as  appellants  or  respondents. 

The  zemindaree  to  which  the  Nawab  Nazim  laid  claim  was  purchased  by 
Ame6PK>on-nis8a,  aiias  Doolhin  Begum,  the  widow  of  Nawab  Ally  tfah,  deceased, 
a  grand-uncle  of  the  plaintiff,  and  who  preceded  him  as  Nawab  Nazim.  The  estate 
Was  purchnsed  by  Ameer-oon-^issa  benamee,  in  the  name  of  the  said  Mehdi  Ally, 
at  a  sale  for  arrears  of  reyenue,  and  it  must  now  be  taken  that  it  was  her  property 
at  the  time  of  her  death,  although  one  of  the  issues  raised  by  the  defendants 
Nos.  1  and  2  was,  whether  she  had  a  right  to  it  as  against  Mehdi  Ally,  the  ostensible 
purchaser*  The  said  Mehdi  Ally  was  one  of  her  half-brothers  and  heirs  according 
to  the  Mahomedan  law.  Ameer-oon-nissa  died  on  the  21st  January  1858,  and 
Mehdi  Ally  Khan  on  the  4th  January  1865.     The  suit  was  commenced  on  the 

*  From  the  jadgment  of  Loch  and  Mitter,  JJ.^  dated  26th  April  1869. 
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33  of  the  Record,  Mehdi  Ally  acknowledged  iliat  neither  he  nor  his  heirs,  except 
for  his  support  and  maintenance  and  that  of  his  children  and  dependents,  bad  anj 
sort  of  claim  to  the  property^  goods,  estate,  or  zemindarees  of  the  said  Ameer-con- 
nissa,  and  prayed  that  proper  orders  might  be  passed  for  the  support  of  himself  and 
of  his  children  and  dependents.  Upon  that  urzee  an  order  was  passed  by  the 
Nawab  Nazim  on  the  same  day  to  the  effect  that  out  of  the  properties,  mehals,  and 
zemindarees  of  the  late  Begum,  a  monthly  allowance  of  Rs.  600  shonld  be  fixed 
for  the  said  Mehdi  Ally,  and  that  help  in  every  way  and  at  all  times  shonld  be 
afforded  to  him. 

The  order  was  merely  endorsed  on  the  urzee,  and  was  not  drawn  up  as  a 
separate  formal  instrument.  The  Bajah  Prosonno  Narain  Deb,  who  was  called  as 
a  witness  for  the  defendant,  as  well  as  for  the  plaintiff,  stated  in  his  evidence  that 
ten  of  twelve  days  after  the  presentation  of  the  urzee,  Mehdi  Ally,  in  his  presence 
and  at  his  house,  executed  a  ladavee  ikrar  in  favor  of  His  Highness  the  Nawab 
Nazim.  He  said  v — ^^  This  was  at  my  suggestion,  and  with  the  permission  of  the 
Nawab.  The  intention  was  to  have  what  nad  been  recited  in  the  urzee  executed  in 
a  proper  legal  manner,  and  to  avoid  any.  future  misunderstandii^  or  difficulty  on 
account  of  uie  benamee  nature  of  the  transactions."  He  then  described  the  mode 
in  which  the  document  was  prepared,  copied  on  stamped  paper,  and  attested  in  his 
presence.  (Record,  pp.  785,  786.)  He  went  on  to  say : — "The  ikrar  was  brought 
to  me  by  Sarib  Ally  Khan,  Meer  Bussunt,  and  Meer  Yakoob.  Shortly  afterwards 
Mehdi  Ally  came  to  my  house.  He  took  the  deed  in  his  hand,  and  we  went 
together  to  His  Highnesses  deoree^  and  presented  it  to  His  Highness.  Then  His 
Highness  ordered  a  perwannah  to  be  delivered  to  Mehdi  Ally,  of  the  same  nature 
as  the  order  ^passed  on  the  urzee.  The  perwannah  had  been  prepared  before- 
hand, and  was  brought  by  the  Moonshees  who  were  sent  for.  It  was  delivered  to 
Mehdi  Ally.  The  perwannah  declared  that  His  Highness  should  grant  to  Mehdi 
Ally  and  his  heirs,  from  generation  to  generation,  Us.  600  per  month,  upon  con* 
dition  that  he  should  always  remain  submissive  to  the  Nazim,  and  never  depart 
from  his  arrangement  {guhm  na  burzau).  On  the  day  that  the  ladavee  was  executed, 
either  Rs.  1,000  or  1,500  were  paid  in  my  presence,  there  and  then,  and  Bs.  500  were 
paid  on  the  following  day,  and  a  receipt  taken  from  Mehdi  Ally  for  Bs.  2,000.*' 
Further  on  he  says : — '^  The  receipt  mentions  the  payment  as  an  advance  of  Bs.  2,000 
on  account  of  the  monthly  allowance  of  the  Bs.  600  granted.  On  account  of  the 
immediate  emergency  the  advance  was  made  from  the  Bekla  Treasury,  but  was 
deposited  in  the  Mehalot  account,  in  accordance  with  the  order  that  the  allowance  of 
Bs.  600  should  be  given  from  the  profits  of  Doolhin  Begum's  zemindaree." — ^A  copy 
of  the  receipt  was  produced,  and  is  set  out  at  p.  41  of  uie  Becord.  The  perwannah 
is  set  out  at  p.  731  of  the  Becord,  and  in  their  Lordships'  opinion  amounts  to  a 
grant  by  the  Nawab  by  which  he  was  bound. 

Their  Lordships  see  no  reason  to  doubt  that  both  Mehdi  Ally  and  jthe  Nawab, 
at  the  time  of  the  execution  of  the  ladawbiamahy  and  of  the  perwannah  bondjide^ 
believed  that  the  Nawab  had  a  right  to  succeed  to  the  property  of  Ameer-oon- 
nissa. 

They  are  of  opinion  that  the  object  of  the  ladawinamah  and  of  the  perwannah 
was  to  carry  out  in  a  formal  legal  manner  the  arrangement  contained  in  the  urzee 
and  order  of  the  12th  February  1858,  so  as  legally  to  bind  both  parties  to  it  By 
the  perwannah,  however,  an  additional  grant  was  made  by  the  Nawab  to  provide 
for  Mehdi  Ally's  expenses  of  the  Mohurrum.  It  is  to  be  observed  that  the  order 
endorsed  upon  the  urzee  was  not  acted  upon  until  after  the  ladawinamah  was 
executed.  That  document  having  been  executed  on  the  24th  February  1858,  the 
rights  of  Mehdi  Ally  were  not  left  to  depend  upon  the  order  endorsed  on  the  urzee, 
but  on  the  following  day,  viz.y  on  the  25th  February  1858,  the  perwannajh  was 
executed  (p.  731),  and  on  the  same  day  Mehdi  Ally  received  Bs.  2,000  as  an  advance 
on  account  of  the  allowance  granted  to  him. 
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Their  Lordahips  are  of  opinioi^  that  the  ladawinamah  and  the  perwannah 
amounted  to  a  valid  contract  bj  which  the  Nawab  and  Mehdi  Ally  were  respectively 
bound.  It  is  not  necessary  to  decide  whether  upon  the  death  of  the  Begum  her 
property  went  over  to  the  iNizamut  according  to  usage,  as  stated  in  the  ladamnamah; 
ior  even  assuming  it  did  not,  and  that  Mehdi  Ally  executed  the  ladawinamah  in 
ignorance  of  his  strict  rights,  still  if  the  Nawab  acted  bond  fide  under  the  belief  that 
he  had  succeeded  to  the  property  of  the  Begum  (and  tl^e  evidence  appears  to  their 
Lordships  at  least  to  estaolisb  this),  and  executed  the  perwannah  upon  the  faith  of 
the  ladavee  disclaimer,  the  defendants  would  be  bound  by  them.  Even  if  the  lada- 
winaTnah  did  not  amount  to  a  grant,  it  contained  an  agreement  not  to  set  up  any 
claim  to  the  property,  and  bemg  founded  upon  a  sufficient  consideration,  was 
binding  upon  tne  heirs  of  Mehdi  Ally,  and  prefcluded  them  from  setting  up  a  clain^ 
to  the  property  (Goodtitle  v.  Barley j  Cowper's  Reports,  597).  In  any  view  of  the 
case,  Mehdi  Ally  or  his  heirs  could  not  assert  any  title  to  the  property  without 
setting  aside  the  ladawinamah^  and  this  they  could  not  do,  except  upon  the  terms  of 
returning  the  Rs.  2,000  which  were  paid  upon  the  faith  of  the  arrangement,  and 
as  a  payment  in  advance  on  account  of  the  allowance  granted  to  him  by  the  NaW&b. 
As  to  the^  plaintiff's  not  havhig  acted  upon  the  ladamnamah  since  the  payment 
of  the  Rs.  2,000,  it  appears  that  Mehdi  Ally  and  his  representatives  subsequently 
repudiated  the  arrangement,  and  the  fact  of  the  plaintiff  s  not  having  during  that  ^ 
period  continued  to  make  the  monthly  allowance  according  to  the  terms  of  the  per^ 
wannah,  did  not  release  Mehdi  Ally  and  his  heirs  from  the  ladamnamah. 

It  was  contended  in  the  High  Court  on  behalf  of  the  appellants  that  the  lada- 
vnnamah  was  extorted  from  the  said  Mehdi  Ally  by  force  and  other  unfair  means  ; 
but  that  objection  was  so  completely  answered  by  Mr.  Justice  Dwarkanath  Mitter 
in  his  judgment  in  the  High  Court  (Record,  pp.  844  and  35)  that  it  is  unnecessarv 
for  their  Lordships  to  say  more  than  that  they  entirely  concur  with  the  High 
Court  with  reference  to  that  contention. 

It  was  further  urged  before  their  Lordships  on  behalf  of  the  appellants,  that 
the  only  object  of  Rajah  Prosonno  Narain  Deb  in  ^tting  the  ladatoinamah  executed 
wa9,  according  to  his  own.evidence,  to  obtain  an  admission  that  the  property,  though 
in  the  name  of  Mehdi  Ally,  was  held  by  him  benamee  for  Ameer*oon-nissa.  Pro* 
bably  that  was  the  principal  object,  for  at  that  time  Mehdi  Ally  does  not  appear  to 
have  claimed  as  heir  of  Ameer-oon-nissa.  The  whole  arrangement  seems  to  have 
proceeded  upon  the  assumption  by  all  parties  that  the  estates  of  Ameer-oon-nissa, 
upon  her  death,  went  over  to  the  Nizam,  or  more  properly  speaking,  to  the 
Nizamut.  That  fact  was  admitted  both  in  the  urzee  and  in  the  ladcxwinamahj  and 
it  is  clear  that  the  Nawab  could  not  have  derived  any  benefit  from  the  admission 
that  the  property  was  held  benamee  for  Ameer-oon-nissa,  unless  he  was  entitled  to 
succeed  to  ner  property.  The  urzee,  as  well  as  the  ladawinamah^  which  was 
intended  to  give  formal  legal  effect  to  it,  both  contained  an  admission  of  the 
Nawab's  title.  Upon  the  whole  their  Lordships  are  of  opinion  that  Mehdi  Ally  and 
his  heirs  were  bound  by  the  ladamnamah^  and  that  the  decree  of  the  first  Court 
was  correct,  except  so  far  as  it  decreed  mesne  profits  to  the  plaintiff  as  against 
defendants  Nos.  5  and  6. 

The  decree  was  general,  and  awarded  mesne  profits  against  all  the  defendants 
(Record,  p.  814),  whereas  there  was  no  evidence  to  prove  that  the  present  appellants, 
defendants  Nos.  5  and  6,  dispossessed  the  plaintiff  or  ever  had  possession  of  any 
part  of  the  zemindarees  in  question. 

Indeed,  the  defendants  Nos.  5  and  6  were  not  parties  to  the  proceedings  before 
the  Deputy  Magistrate,  whose  award  the  plaintiff  sought  to  set  aside,  nor  did  the 
Deputy  Magistrate  find  that  they  were  in  possession.  On  the  contrary,  he  con- 
sidered that  the  second  party  in  the  proceeaings  beforo  him,  viz.,  the  1st  and  2nd 
defendants,  who  are  not  now  appellants,  were  alone  in  possession,  and  his  order 
was  that  their  possession  should  not  be  interfered  with.     Furthermore,  the  plaintiff 
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did  not  in  hisi  plaint  even  allege  that  the  appellants  dispossessed  him  or  show  any 
grounds  for  making  them  parties  to  the  sait,  except  for  the  purpose  of  binding  them 
as  to  the  title.  He  merely  «tated  that  he  had  been  dispossessed  by  defeodaata 
Nos.  1  and  2  under  the  award  of  the  Deputy  Magistrate. 

It  appears  to  their  Lordships  to  be  extremely  questionable  whetiier  even  the 
Magistrate  s  finding  as  to  the  fact  of  the  possession  of  defendants  Nos.  1  and  2  was 
correct^  and  whether,  on  the  contrary,  the  Nawab  was  not  in  possession  at  the  date 
of  the  order.  It  is  further  to  be.  observed  that  the  defendants  Nos.  1  and  2,  by  the 
14th  paragraph  of  their  written  statement,  set  up  a  title  adverse  to  the  appellants, 
and  insisted  that  they  were  entitled  to  the  property  by  virtue  of  a  deea  of  gifi 
from  Mehdi  Ally.  This  shows  that  defendants  Nos.  1  and  2  were  not  holding  for 
the  benefit  of  Mehdi  AUv's  heirs,  of  whom  Nos.  5  and  6  were  two. 

Upon  the  whole  their  Lordships  are  of  opinion  that  the  decree  of  the  Hig^h 
Court  ought  to  be  reversed  so  far  as  it  affirmed  that  part  of  the  judgment  of  the 
Lower  Court  which  awarded  mesne  profits  against  the  appellants,  defendants  Nos. 
5  and  6,  and  that  it  be  affirmed  as  to  the  residue,  and  that  it  be  ordered  that  that 
part  of  the  judgment  of  the  first  Court  which  awarded  mesne  profits  against  the 
appellants,  the  defendants  Nos.  5  and  6,  be  reversed. 

Their  Lordships  will  advise  Her  Majesty  accordingly. 

Under  the  circumstances  they  consider  that  each  party  ought  to  bear  his  own 
costs  of  thts  appeal. 


The  13th  May  1875. 
Present : 


^   Sir  «|^ames  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Registration — Act  XX  of  1866 — Jurisdiction  of  High  Court,  Norik-  West 
Provvnces,  vmder  s.  88 — LimitcUion — Ss.  19,  21,  86. 

On  Appeal  from  the  High  Court  at  AUaJwhad. 

Sah  Mukhun  LaJI  Panday 

vermis 

Sah  Koondun  Lall  and  another. 

•  The  High  Court,  North- West  Proyinces,  having  no  ordinary  original  civil  jurisdiction,  is  not 
competent,  under  Act  XX  of  1866  s.  88,  to  direct  the  registration  of  a  deed,  the  registration  of  which 
has  been  refused  by  the  Registrar  and  the  Registrar-GteneraL 

Where  a  deed  of  sale  is  presented  for  registration  within  the  period  required  by  s.  22,  and  ttf 
accepted  by  the  registering  officer  who,  without  the  vendors  appearing,  re^sters  it  by  a  mistake,  and 
the  registration  is  declared  by  a  competent  Court  to  be  invalid,  the  registenag  officer  may,  although  the 
period  of  four  months  has  expired,  proceed  to  compel  the  appearance  of  the  vendors,  and,  on  their 
admission,  raster  the  deed. 

Such  registration  may  be  effected  by  the  registering  officer  voluntarily,  and  without  an  order  from 
the  District  Court  under  s.  84,  notwithstanding  that  an  application  by  the  parties  concerned  to  have  it 
registered,  has  been  refused  by  the  Registrar,  and  that  the  R^istrar-Qeneral  has  deemed  the  first 
(invalid)  registration  to  be  due  registration. 

Scmble. — Bvery  registration  of  a  deed  is  not  null  and  void  by  reason  of  a  non-compliance  with  the 
provisions  of  ss.  19,  21,  or  36,  or  other  similar  provisions  ;  such  errors  or  defects  should  be  classed  under 
the  general  words  '*  defect  in  procedure  *'  in  s.  88  of  the  Act. 

Mr.  Doyne  for  Appellant. 
No  one  for  Respondents. 

Sir  Barnes  Peacock  gave  judgment  as  follows : — 

The  respondents  in  this  app^  were  plaintiffs  in  the  suit.    They  sued  to  set 
aside  the  auction-sale  of  one-half  of  Mouzah  Naila^  which  the  defendant,  the  now 
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appellant,  oa  the  20th  Maroh  1871,  caused  to  be  sold  in  execution  of  a  decree 
which  he  had  obtained  on  the  24th  August  1868,  against  -Gungha  Singh  and 
others,  and  which  half  of  the  mouzah  he  himself  purchased  at  that'  sale  for 
Rs.  11,025. 

The  claim  was  founded  upon  a  deed  of  sale  executed  by  the  said  .Gungha 
Singh  €Uid  others,  by  which  they  conveyed  the  property  in  dispute  to  the  plainti£&. 
It  was  at  one  time  contended  that  the  property  was  under  attachment  at  the 
time  of  the  execution  of  the  deed  of  sale ;  that  the  deed  was  not  proved  to  have 
been  executed  on  the  10th  July  1868  the  day  of  its  date,  and  that  it  was 
collusive.  But  those  objections  have  been  abandoned,  and  it  must  now  be  taken 
that  the  deed  was  executed  bond  fide  and  for  a  valuable  consideration  on  the 
said  10th  July  1868  before  the  property  was  under  attachment. 

The  principal  question  to  be  determined  is  whether  the  plaintiffs  are  entitled 
to  avail  themselves  of  the  deed  It  was  contended  on  the  part  of  the  present 
defendant  that  the  deed  was  not  admissible  in  evidence,  and  that  it  could  not  be 
acted  upon  or  held  to  have  conveyed  to  the  plaintiffs  the  property  comprised 
therein,  and  the  ground  upon  which  he  relied  was  that  the  deed  had  not  been 
registered  in  accordance  with  the  provisions  of  Act  XX  of  1866.  It  is  not 
disputed  that  the  deed  was  presented  for  registration  to  the  proper  officer  in  dae 
time,  vu,,  on  the  22nd.  October  1868,  within  the  period  of  four  months  from  the 
date  of  its  execution ;  but  the  vendors  did  not  appear  before  him.  They  were 
consequently  summoned  under  the  provisions  of  b.  S7,  but  did  not  appear 
on  the  day  fixed  for  their  attendance,  whereupon  the  registering  officer  having 
satisfied  himself  by  the  deposiiioiis  of  witnesses,  and  otherwise,  that  the  deed 
had  been  executed  by  the  vendoi-s,  registered  it. 

After  the  execution  of  the  deed,  viz.,  on  the  12th  November  1868,  the 
property  was  attached  in  execution  by  the  present  defendant,  under  his  decree 
against  the  vendors,  whereupon  the  present  plaintiffs  intervened  and  objected, 
:under  s.  246  of  the  Code  of  Qvil  Procedure  (Act  VIII  of  1859)  that  the 
property  had,  before  attachment,  been  conveyed  to  them  by  the  deed  of  the 
10th  July.  It  was  at  that  time  admitted  by  all  parties,  including  the  present 
defendant,  that  the  plaintiffs  were  in  possession  of  the  property,  and  uiat  the 
deed  of  sale  had  been  registered;  and  under  those  circumstances  the  property 
was,  on  the  15th  December  1868,  ordered  by  the  Subordinate  Judge  to  be  released. 
(Record,  p.  36.) 

Subsequently  a  suit  was  brought  by  the  appellant,  the  present  defendant, 
against  the  respondents,  the  present  plaintiffs,  to  set  aside  the  deed  of  sale  as 
collusive^  and  as  having  been  executed  whilst  the  mouzah  was  under  attach- 
ment and  been  illegally  registered.  The  Subordinate  Judge,  on  the  29th  May 
1869,  held  that  the  mouzah  was  not  under  attachment  at  the  time  of  the  execu- 
tion of  the  deed,  but  that,  inasmuch  as  the  deed  had  been  registered  in  the 
absence  of  the  vendors,  it  must  be  considered  as  e^  unregistered  document  and 
was  not  admissible  in  evidence,  and  consequently  that  it  could  not  take  effect  in 
opposition  to  the  rights  of  the  decree-holder  so  as  to  preclude  him  fix>m  selling 
the  property  in  execution  of  the  decree.  The  case  was  appealed  to  the  High 
Couit,  who,  on  the  10th  November  1869,  affirmed  the  decree.  They  said 
(page  41) : — 

"  The  law  directs  (s.  36)  that  no  document  shall  be  registered  under  the 
Act  unless  the  persons  executing  such  document,  or  their  representatives,  assigns, 
or  duly  authorised  agents,  appear  before  the  registering  omcer.  The  Registrar 
was  not  authorised,  therefore,  to  register  this  deed  in  the  absence  of  the  vendors 
and  of  their  agents,  merely  because  he  was  satisfied  that  there  had  been  a  sale 
pursuant  to  a  previous  agreement  for  purchase,  and  further,  a  power  given  to  the 
vendors'  agents  authorising  them  to  procure  registration.  The  40th  Section  of  the 
Act  contains  powers  for  compelling  the  attendance  before  the  Registrar  of  persons 
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whose  presence  is  necessary  for  the  due  registration  of  deeds,  but  there  is  no 
provision  enabling  registering  officei*s  to  proceed  of  their  own  authority  to  register 
in  the  absence  of  such  persons. 

"  We  are  of  opinion  that  the  opinion  of  the  Subordinate  Jud^e  is  correet. 
It  has  been  arguea  that  the  deed,  having  been,  in  fact,  registered,  is  entitled  to 
the  privileges  of  a  registered  deed,  notwithstanding  any  error  on  the  part  of 
the  Registrar,  but  it  is  clear  (a  49)  that,  unless  a  deed  has  been  registered 
in  acooraance  with  the  provisions  of  this  Act,  it  must  be  regarded  as  unregistered, 
notwithstanding  that  it  may,  in  fact,  have  been  improperly  admitted  to  registra- 
tion." 

On  the  29th  August  1870,  the  plainti£b  again  applied  to  the  registering 
officer  to  have  their  deed  restored,  but  the  application  was  refused  by  the 
Kegistrar.     (Becord,  p.  43.)     His  pounds  for  refusal  were  thus  stated  : — 

. ''  This  deed  has  been  declared  to  have  been  illegally  registered  and  was  to 
be  treated  as  not  having  been  registered.  Application  is  now  made  for  registra- 
tion, but  is  refused  as  being  presented  beyond  the  proper  period." 

The  refusal  to  register  was  not  endorsed  on  the  deed. 

On  appeal  to  ^e  Registrar-General  he  refused  to  order  the  deed  to  be 
registered  upon  the  ffround  that  it  must  be  deemed  to  have  been  duly  registered 
on  the  10th  November  1868  (p.  42) ;  whereupon  the  plaintiffs  petitioned  the 
High  Court,  who,  on  the  24th  February  1871,  held  that  the  plaintiflb  were  entitle<l 
to  have  the  deed  registered  and  directed  its  registration  in  the  proper  manner 
after  the  usual  enquiries.     They  said  (p.  45) ; — 

^  The  deed  was  duly  presented  for  registration  within  four  months  from  the 
date  of  execution,  but  it  was  not  then  duly  registered  in  accordance  with  the 
provisions  of  the  Act,  as  we  have  already  determined.  Having  considered  the 
reasons  given  by  the  Registrar  and  the  Registrar-Qeneral  for  subsequently 
refusing  registration,  we  think  them  insufficient.  The  deed  is  entitled  to  registrar 
tion,  no  legal  impediment  appearing,  and  we  direct  its  registration  in  the  proper 
manner,  after  the  usual  enquiriea" 

On  the  18th  March  1871,  the-  plaintiffs  petitioned  the  Judge  of  Cawnpore, 
stating  that  the  sale  of  the  property  under  the  defendant's  execution  had  been 
fixed  for  the  20th  of  that  month,  and  relying  upon  the  order  of  the  High 
Court,  prayed  that  the  sale  of  the  property  under  the  execution  might  be 
postponed ;  but  the  application  was  refused  upon  the  ground  that  the  deed 
had  not  then  been  registered.  The  sale  accordingly  took  place  on  the  20th 
March  1871,  when  the  property  now  in  question  was  purchased  by  the  defen* 
dant  for  Rs.  11,015,  of  which  Bs.  10,081  were  retained  in  satisfaction  of  decrees 
which  he  had  obtained  against  the  vendors  and  their  representatives,  including 
the  decree  of  the  24th  August  1868,  and  the  remainder  was  paid  by  him  in 
cash  ^.  93). 

On  the  20th  April  187l>  more  than  thirty  days  after  the  order  of  the  Hiffh 
Court,  the  plaintiffs  petitioned  the  Registrar  that  the  vendors  and  the  heirs  of  the 
deceased  vendors  might  be  summoned,  and  the  deed  registered  according  to  the 
requirements  of  the  law  (pp.  90,  91).  Thereupon  compulsory  process  was  issued, 
and  the  deed  was  registered  on  the  16th  and  25th  May  and  5tn  June  1871. 

On  the  20th  April  1872  the  present  suit  was  commenced.  The  case  waa 
heard  by  the  Subordinate  Judge,  who  held  that  the  deed  had  then  been  legally 
regisLered,  but  that  the  sale  to  the  plaintiffs  was  collusive,  and  that  the  claim  to 
set  aside  the  auction-sale  could  not  be  maintained,  inasmuch  as  in  the  former  suit 
between  the  same  parties  it  had  been  held  that  the  defendant,  the  present 
respondent^  was  entitled  as  against  the  pladntiflb,  the  present  appellants,  to  bring 
the  property  to  sale  under  the  execution;  and  he  dismissed  the  plaintiff's  suit. 

Upon  appeal  the  High  Court  held  that  the  deed  was  not  collusive;' that  it 
was  executed   bond  fide  for  a  valuable  consideration;   that  it  had  then  been 
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registered,  and  that  the  rights  created  by  it  must  be  held  to  hi^ve  come  into 
existence  at  the  time  the  deed  would  have  commenced  to  operate  had  no  registra- 
tion been  required;  and  they  reversed  the  decree  of  the  Subordinate  Judge,  and 
decreed  the  claim  of  the  plainti£fs  for  the  establishment  of  their  rights.  They  also 
held  that  the  present  suit  was  not  barred  by  the  decision  in  the  former  suit,  as 
the  point  thei-ein  decided  was  not  whether  the  appellants  would  have  been  entitled 
to  resist  the  sale  in  execution  if  their  deed  had  been  duly  registered,  but  whether 
or  not  the  deed  had  at  that  time  been  duly  registered. 
The  only  questions  now  to  be  determined  are— 

1.  Whether  the  subsequent  registration  of  the  deed  was  valid  and  effectual 
to  render  the  deed  admissible  in  evidence  and  operative;  and 

2.  Whether  the  suit  is  barred  by  limitation  under  s.  246  Act  VIII  of  1859, 
in  consequence  of  its  not  having  been  commenced  within  one  year  from  the  date 
of  the  order  of  the  Subordinate  Judge  of  the  18th  March  1871,  refusing  to  post- 
pone the  sale. 

There  can  be  no  doubt  that  the  registering  officer  acted  in  contravention  of 
8.  36  in  registering  the  deed  without  the  vendors  having  appeared  before  him; 
but  it  is  not  necessary  for  their  Lordships  to  determine  whether  the  re^tration 
was  a  nullity,  or  whether  the  error  was  one  of  which  a  stranger  to  the  deed  could 
take  advantage.  It  may,  however,  be  observed  that  there  are  no  words  in  s.  36 
declaring  that  the  registration  of  a  deed  shall  be  null  and  void  if  made  without 
the  appearance  of  the  persons  who  executed  it;  and  it  is  very  doubtful  whether 
the  words  of  that  Section  are  not  merely  directory  to  the  registering  officer  for  the 
benefit  of  the  parties  to  the  deed,  and  whether  his  acting  without  the  appearance 
of  the  parties  and  upon  evidence  instead  of  the  admission  of  the  parties  of  the 
execution  deed  was  more  than  a  defect  in  procedure  within  the  meaning  of  s.  88. 
Again,  it  is  not  clear  that  the  words  ''unless  it  shall  have  been  registered  in 
accordiance  with  the  provisions  of  this  Act"  in  s.  49,  are  not,  especially  as  regards 
'strangers  to  the  deed,  confined  to  the  procedure  on  ''admitting  to  registration" 
without  reference  to  any  mattery  of  procedure  prior  to  registration,  or  to  the 

firovisions  of  ss.  19,  21,  or  36  of  the  Act,  or  other  provisions  of  a  similar  nature, 
n  considering  the  effect  to  be  given  to  s.  49,  that  Section  must  be  read  in  con- 
junction with  s.  88,  and  with  the  words  of  the  heading  of  part  10,  "  Of  the  effects 
of  Registration  and  Noii^Registration."  Now,  considering  that  the  registration 
of  all  conveyances  of  immoveable  property  of  the  value  of  Rs.  100  or  upwards 
is,  by  the  Act,  rendered  compulsory,  and  that  proper  legal  advice  is  not  generally 
accessible  to  persons  taking  conveyances  of  land  of  small  value,  it  is  scarcely 
reasonable  to  suppose  that  it  was  the  intention  of  the  Legislature  that  every 
registration  of  a  deed  should  be  null  and  void  by  reason  of  a  non-compliance  with 
the  provisions  of  ss.  19,  21,  or  36,  or  other  similar  provisions.  It  is  rather  to  be 
inferred  that  the  Legislature  intended  that  such  errors  or  defects  should  be  classed 
undpr  the  general  words  "defect  in  procedure"  in  s.  88  of  the  Act,  so  that  iBnocent 
and  ignorant  persons  should  not  be  deprived  of  their  property  through  any  error 
or  inadvertence  of  a  public  officer,  on  whom  they  would  naturally  place  reliance. 
If  the  registering  officer  refuses  to  register,  the  mistake  may  be  rectified  upon 
appeal  under  s.  83,  or  upon  petition  under  a  84,  as  the  case  may  be ;  but  if  he 
registers  where  he  ought  not  to  register,  innocent  persons  may  be  misled  and 
may  not  discover,  until  it  is  too  late  to  rectify  it,  the  error  by  which,  if  the 
r^^ration  is  in  consequence  of  it  to  be  treated  as  a  nullity,  they  may  be 
deprived  of  their  just  rights.  It  is  unnecessary,  however,  to  express  any  opinion 
upon  this  point,  as  it  has  been  decided  between  these  parties  that,  notwithstanding 
the  fir9t  registration,  the  deed  must  be  considered  as  unregistered.  Neither  of 
the  parties  appealed  from  the  decision,  and,  therefore,  whether  right  or  wrong,  in 
point  of  law,  they  are  both  bound  by  it  in  this,  suit,  and  it  must  be  assumed  as 
against  them  in  this  appeal  that  the  first  regist^i^tion  was  a  nullity. 
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The  plaintiffs  do  not  rely  upon  the  registration  of  the  10th  November  1868* 
but  on  the  registration  of  the  16th  and  25th  May  and  the  20th  June  1871. 

The  defendant  contends  that  those  acts  of  registration  were  inoperative. 

"  1.  Because  in  ordering  the  subsequent  registration,  the  High  Court  acted 
withdut  jurisdiction,  and  their  order  and  all  proceedings  had  thereunder  are 
nullities,  and  the  respondents'  alleged  deed  is  inadmissible  in  evidence. 

"  2.  Because,  irrespective  of  the  question  of  jurisdiction,  the  High  Court,  in 
so  ordering  registration  after  the  lapse  of  more  than  eight  months  from  the  alleged 
date  of  the  deed,  impugned  the  express  provisions  of  the  Registration  Act ;  and 
their  order  is  not  binding  upon  this  appellant,  who  was  not  a  party  before  the 
High  Court  at  that  time. 

''  3.  Because^  assuming  that  the  High  Court  had  jurisdiction  and  that  their 
order  was  in  accordance  with  the  provisions  of  the  Registration  Act,  the  respondent 
did  not  present  his  alleged  deed  within  thirty  days  after  the  making  of  the  said 
order." 

As  to  the  first  of  those  reasons,  their  Lordships  are  of  opinion  that  the  High 
Court,  in  ordering  the  registration  of  the  deed,  acted  without  jurisdiction  under 
s.  84.  That  Section  authorizes  a  petition  to  the  "  District  Court,"  which  is  defined 
to  mean  the  ''Principal  Court  of  original  jurisdiction  in  a  district,  and  includes 
the  High  Court  in  its  ordinary  original  civil  jurisdiction."  The  High  Court  of 
the  Noi-th-West  Provinces,  however,  has  no  ordinary  original  civil  jurisdiction, 
either  in  Cawnpore,  or  in  any  other  district. 

It  was  not,  however,  necessary  to  have  an  order  from  the  District  or  other 
Court  to  authorise  the  re-registration.  The  deed  had  been  presented  for  registra- 
tion within  the  period  required  by  s*  22,  it  had  been  accepted  for  registration; 
and  it  had  been  registered  in  fact.  The  vendors  having  neglected  to  appear 
before  the  registering  officer  on  the  10th  November  1868,  that  officer  might  have 

Eroceeded,  under  s.  40,  to  compeP  their  attendance;  but  instead  of  doing  that,  he, 
y  mistake,  registered  the  deed,  after  satisfying  himself  that  it  had  been  executed. 
When  it  was  declared  by  a  competent  Court  that  the  registration  was  invalid, 
the  registering  officer  might  stUI  have  proceeded  to  compel  the  appearance  of  the 
vendors,  and,  upon  their  appearance  and  admission  of  the  execution  of  the  deed, 
to  register  it.  Though  the  statute  makes  it  imperative  to  present  an  instrument, 
for  registration  within  four  months  from  the  date  of  its  execution,  no  time  is  fixed 
within  which  a  deed  presented  and  accepted  for  registration  must  be  registered; 
and,  indeed,  from  the  nature  of  the  requirements  of  the  Act,  the  period  within 
which  the  registration  must  be  completed  could  not  have  been  fixed. 

It  does  not  appear  to  their  Lordships  that  the  orders  of  the  Registrar-Qeneral 
and  of  the  Registrar  of  the  11th  October  and  20th  September  1870  respectively, 
iipposed  upon  the  j^aintiffs  the  necessity  of  petitioning  the  District  Court  under 
8.  84,  to  order  the  registration  of  the  deed,  or  precluded  the  registering  officer 
from  voluntarily  registering  it,  after  the  appearance  of  the  vendors  and  their 
admission  of  its  execution.  Those  orders,  made  whilst  there  was  a  de  facto 
registration  in  existence,  do  not  appear  to  amount  to  a  refusal  to  register  or  to 
order  registration  within  the  meaning  of  the  82nd  Section.  The  latter  of  those 
orders  assumes  that  there  was  a  registration.  Indeed,  it  was  not  even  stated  as 
one  of  the  reasons  for  this  appeal  that  the  registrations  made  on  the  16th  and 
20th  May  and  5th  June  1871,  were  invalid  because  they  were  made  after  those 
orders.  K  the  registering  officer  was  influenced  by  the  order  of  the  High  Court 
to  do  that  which  he  might  have  done  without  it,  the  fact  that  the  Hiffi  Court 
acted  without  jurisdiction  did  not  invaiidate  the  registration. 

The  High  Court  having  acted  without  jurisdiction,  the  second  and  third 
objections  to  the  registration  tall  to  the  ground. 

As  to  the  objection  on  the  ground  of  limitation,  their  Lordships  are  of  opinion 
that  the  refusal  of  the  Subordinate  Judge  of  the  20th  March  1871  to  postpone  the 
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sale  under  the  executioii  was  not  an  order  ander  s.  246,  but  was  a  mere  refusal  to 
order  a  postponement  of  the  sale  under  s.  247. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  judgment  of 
the  High  Court  i^nd  to  dismiss  this  appeal 


The  13th  May  1875. 

PreaeTii : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Bond  fde  Purchaser — Sale  of  Oovemment  Paper — Transfer  by  indorsement-^ 
Seals  of  Native  Ladies  of  Sa/nk — Estoppelr-^CoUusion — Acqwiescence  (Pr^ 
sumption  of). 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  qf  Oudh. 

Mirza  Ahmed  Abbas  Khan 
versus 
Sah  Muthra  Bass  and  another. 

A  purchaser,  however  bond  fide,  of  Goyemment  papers  transferred  to  him  by  endorsements  pnr-* 
porting  to  bear  the  seals  of  a  native  lady  of  rank  to  whom  the  notes  were  made  payable,  but  which 
seals  were  pat  on  after  her  death,  can  gain  no  title  by  snch  nnanthorized  use  of  the  seal. 

A  plaintifE,  who  was  aware  of  the  sale  of  the  notes  under  the  above  drcamstances  by  his  brother, 
may  be  presmned  (even  in  the  absence  of  direct  proof)  to  have  acquiesced  in  what  was  done  by  bis 
brother  in  the  disposal  of  the  notes,  and  therefore  is,  equally  with  him,  precluded  from  impeaching  the 
sale. 

Mr.  Leith,  Q.C.,  and  Mr,  J.  H.  W.  Araihoon,  for  Appellant. 
Mr.  Madceson,  Q.C,  and  Mr.  John  Edwards,  for  Respondent 

The^appellant  and  the  first  respondent  are  the  respective  representatives  of 
the  plaintift^  Ikbalooddowlah,  and  of  Benarsee  Dass,  defendant  No.  1  in  a  suit 
brought  in  the  Court  of  the  Civil  Judge  of  Lucknow  against  Benarsee  Dass,  and 
the  plaintiff's  brother  Mokurumooddowlah,  to  recover  nin^  Qovemment  promissory 
not^  of  the  amount  of  Bs.  27,000,  which  the  plaint  alleged  to  have  been  wrong* 
fully  sold  and  transferred  by  the  brother  to  Benarsee  Dass. 

Although  these  transactions  took  place  some  time  between  November  1857 
and  Mai'ch  1858,  the  plaint  in  this  suit  was  not  filed  until  the  6th  September 
1864. 

The  Civil  Judge  dismissed  the  suit,  and  his  decision  was  affirmed  on  appeal 
by  the  Judicial  Commissioner.  The  plaintiff  having  appealed  to  Her  Majesty  in 
Council,  these  judgments  were  reversed,  and  a  rehearing  ordered,  with  liberty  to 
the  parties  to  amend  their  pleadings  and  evidence*  Further  written  statements 
wer<9  accordingly  filed,  and  further  evidence  given,  and  after  several  hearings, 
remands,  and  rehearings,  the  Courts  in  India  have  concurred,  but  for  different 
reasons,  in  dismissing  the  suit. 

Before  adverting  to  the  evidence  bearing  on  the  question  upon  which  their 
Lordships'  decision  will  turn,  it  will  be  convenient  to  refer  to  the  general  history 
of  the  case,  which  is  shortly  stated  in  the  judgm^t  of  this  Committee  in  the 
former  appeal,  and  reported  in  12  Moore  I.  A.,  p.  607,  as  follows; — 

''  The  plaintiff  was  the  eldest  son  of  his  mother  (Sitara  Begum),  who  died 
possessed  of  a  considerable  property,  consisting  of  land^  moveables,  and  certain 
promissory  notes,  of  which  those  in  question  are  part.  It  was  a  Mahomedan 
lamily.    The  family  consisted  of  two  sons  and  a  married  daughter.    The  eldest 
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son  (the  plaintiff)  claimed  the  land  under  an  alleged  gift  from  his  mother  in  her 
life-time,  a  gift  the  validity  of  Y^hich  was  disputed  by  his  brother  at  least.  The 
sister  survived  her  mother  but  a  few  days  [this  is  an  error ;  she  in  fact  survived 
her  mother  about  three  years] ;  the  brother  and  sister  were  entitled  to  the 
mothers  property  as  heirs  under  the  Mahomedan  law;  the  brothers  taking 
equally  each  the  double  of  their  sister's  share,  and  on  their  sister's  death  they 
took  certain  shares  with  her  husband  in  the  sister's  share.  Soon  after  the 
mother  R  death,  the  sons  and  daughter  proceeded  to  make  some  division  of  the 
moveables ;  the  elder  son  claimed  the  land,  and  that  title  was  litigated  by  the 
younger  brother,  but  it  does  not  appear  with  what  justice  or  success.  The  more 
valuable  part  of  the  moveable  estate  consisted  of  Government  paper  amounting 
to  Rs.  59,100,  in  which  each  son's  share  would  be  of  the  value  of  Rs.  23,640, 
and  the  daughter's  of  Rs.  11,820.  The  daughter  is  stated  to  have  received  her 
share  of  this  part  of  the  property ;  the  daughter's  husband  appears  to  have 
disclaimed. 

''  The  plaintiff's  right  of  suit  in  this  action  is  founded  upon  an  alleged  ill^;al 
dealing  by  the  younger  brother  with  his  elder  brother's  share  of  this  property, 
and  he  seeks  to  extend  his  right  and  remedy  against  the  first  defendant  by 
treating  him  as  an  illegal  purchaser  under  and  consequent  upon  his  brother's 
alleged  spoliation.  The  mode  in  which  the  plaintiff  alleges  this  wrong  to  have 
been  effected  is  this,  viz.,  that  the  notes  were  secured  under  the  separate  seals  of 
the  heirs  in  a  house  belonging  to  the  estate,  in  which  the  mother  died,  and  her 
sister  continued  to  reside ;  'that  the  younger  brother,  about  the  commencement  of 
the  Mutiny,  broke  the  seals,  carried  off  the  property,  and  alone  sold  and  purported 
to  transfer  it." 

The  judgment  proceeds  thus  : — 

"  If  this  statement  be  true,  and  reference  be  had  to  the  nature  of  the  property 
sought  to  be  recovered  in  this  suit,  viz.,  Company's  paper,  and  reference  also  be 
had  to  the  first  defendant's  letter  of  the  30th  July  1865  [the  real  date  of  this 
letter  is  the  19th  December  1863],  it  follows  that  the  first  defendant  would  be 
under  the  legal  obligation  of  showing  title  to  the  notes  purchased.  The  law- 
applicable  to  the  acquisition  of  title  to  notes  passing  by  indorsement,  as  these 
appear  to  have  been  capable  of  being  passed,  must  not  be  confounded  with  that 
applicable  to  the  acquisition  of  title  in  ordinary  chattels." 

The  result  of  the  proceedings  in  India,  prior  to  the  first  appeal  to  Her 
Majesty,  was  as  follows. 

The  Civil  Judge  of  Lucknow  had  dismissed  the  suit  on  the  grounds  that  it 
was  barred  by  limitation,  and  that  the  plaintiff  had  recovered  judgment  against 
his  brother  in  a  former  suit,  in  which  a  purchaser  of  other  notes,  named  Sheonath, 
had  been  joined  as  a  defendant.  The  Judge  also  found  there  was  collusion 
between  the  brothers  in  bringing  this  and  the  former  suit.  The  Judicial  Com- 
missioner had  based  his  judgment  on  the  short,  and  if  taken  alone,  insufficient 
ground  that  Benarsee  Dass  was  a  boTidfide  purchaser  for  value, of  the  notes. 

This  Committee  recommended  Her  Majesty  to  reverse  these  judgments, 
because,  in  their  opinion,  the  Courts  in  India  had  not  sufficiently  considered 
the  nature  of  these  Government  notes,  which  required  indorsement  to  pass  the 
property,  observing  that  there  was  no  distinct  evidence  of  the  state  of  the  indorse- 
ments on  the  paper,  and  that  no  evidence  was  given  of  ^y  legal  transfer  of  it. 
They  held  also  that  the  claim  was  not  barred  by  limitation,  nor  by  the  decree  in 
the  former  suit.  The  judgment  pointed  out  the  requisites  of  a  legal  transfer  by 
indorsement,  but  added  the  following  remarks,  yrhich  have  an  important  bearing 
upon  the  present  appeal : — 

*^  An  invalid  transfer  might  still  confer  a  valid  equitable  title,  either  in  part 
or  in  entirety ;  but  such  a  transfer  being  exceptional  and  dependent  on  special 
circumstances,  cannot  be  raised  by  legal  intendment  or  pres^mption.  Consequently 
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the  plaintiff's  case  requires  an  answegr,  uiiless  met  on  other  grounds;  those  on 
which  the  Court  proceeded,  of  suspected  collusion  between  tte  brothers,  would, 
if  alleged  and  proved,  have  constituted  a  valid  defence." 

It  is  added — 

"  A  plaiatiff,  however,  ou^ht  not  to  have  a  defence  of  this  sort  urged  against 
him  at  the  hearing,  without  due  notice  by  the  pleadings  and  issues  of  a  case  of 
fraud" 

In  conclusion,  their  I^ordships  were  of  opinion  that  the  facts  ought  to  be 
inquired  into  on  proper  pleadings  and  evidence,  and  that  if  the  plaintiff  should 
prove  a  primd  fade  title  to  the  notes,  "  the  defendftnt  qught  to  be  called  on  to 
show  if  he  can  title  in  himself,  or  some  grounds  displacing  the  plaintiff's  right  to 
complain  of  his  acts." 

Upon  a  review  of  the  evidence  and  judgments  in  the  Record  now  sent  up, 
their  Lordships  are  clearly  of  opinion  that  the  plaintiff  has  failed  to  prove  such 
indorsement  of  ^he  notes  as  would  be  sufficient  in  itself  to  transfer  the  legal  pro-  . 
perty  in  them.  Whether  the  indorsements  were  open  or  special  does  not  appear, 
but,  whichever  they  were,  they  were  made  by  affixing  the  seal  of  the  mother,  to 
whom  it  seems  the  notes  were  mi^e  payable.  Thi^  act  was  done  after  her  death, 
by  the  hand  of  the  plaintifiTs  brother,  under  the  circumstances  hereafter  men- 
tioned, and  it  is  nowhere  suggee^ted  that  the  indorsement  purported  to  be  other 
than  the  mother's.  ' 

Much  evidence  has  been  given  with  a  view  tq  show  that  ladies  of  rank 
eommonly  indorsed  Government  notes  by  putting  their  seals  on  them,  and  that  it 
Was  nofc  unuspal  for  purchasers  to  buy  notes,  bearing  such  s^ls,  from  members  of 
their  f&milies  in  the  confidence  that  the  seals  were  properly  affixed.  The  Courts 
below  have  found  that  Benarsee  Dass  bought  these  notes  in  the  bond  fide  belief 
that  the  seal  had  been  properly  affixed,  and  their  Lordships  are  not  disposed  to 
dissent  from  that  finding ;  but  this  alone  cannot  ayi^il,  for  it  is  obvious  that  a 
purchaser,  however  bon4  fide,  can  gain  no.  title  by  an  unauthorized  use  of 
the  seal. 

The  defence,  therefore,  must  rest  upon  the  ground  whicl^  was  principally 
relied  on  at  the  ba^r,  viz.,  that  special  circumstances  9,x^  showu  which  in  equity 
preclude  the  plaintiff  from  defeating  the  sale.  It  is  clear  that  the  plaintiff's 
brother  who  sold,  or  took  part  in  the  sale  of  the  notes,  as  papers  bearing  genuine 
indorsements,  is  precluded  from  asserting  that  such  indorsements,  are  not  genuine; 
and  the  contention  for  the  defendant  is  that,  as  between  the  brqthers,  the  plaintiff  • 
has  acquiesced  in  what  was  done  with  the  notes,  and  that  both  are  now  acting  in 
collusion  to  set  up  a  false  case  with  a  view  to  obtain  their  value  from  the 
defendant.  If  this  is  made  out,  it  cannot  be  disputed  that  it  would  be  inequit- 
able to  allow  the  plaintiff  to  succeed  in  the  suit.  And  th^  question,  which  is 
mainly  one  of  fact,  is,  whether  suph  a  case  has  been  established. 

tt  would  bQ  difficult  to  arrive  at  a  satisfactory  conclusion  on  this  defence 
from  the  conflicting  and  obscure  evidence  of  the  witnesses  who  were  examined  on 
different  occasions  and  in  various  stages  of  the  cause,  without  the  light  to  be 
obtained  from  a  review  of  the  acts  and  conduct  of  the  brothera  ' 

The  case  of  the  plaintiff,  made  by  the  plaint  and  other  proceedings,  was 
that  just  before  the  battle  of  Chinhut  (in  one  proceeding  it  is  said  two  days 
before)  the  brother  broke  open  the  lock  and  seals  of  the  box  in  the  family  house 
in  which  the  notes  were  kept,  took  away  the  notes  with  the  mother's  seal, 
and  afterwards  sold  the  notes.  The  motive  suggested  for  this  trespass  was 
the  claim  made  by  the  plaintiff  to  the  immoveable  property  under  an  alleged 
gift  from  the  mother. 

This  case,  which,  in  effect,  represents  that  the  brother,  taking  advantage  of  a 
time  of  anarchy,  seized  the  notes  with  the  intention  of  appropriating  them  to  his 
own  use,  is  not  supported  by  the  evidence.     What  really  appears  to  have  happened 
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is  very  different.  The  rebellion  was  breaking  out,  and  th^-family  house,  being 
near  the  Besidency,  was  in  a  position  in  which  it  wad  likely  to  be  exposed  to 
military  occupation.  The  notes  would  obviously  have  been  unsafe  in  this  house, 
and  it  appears  that  the  brother  removed  them  to  his  own.  He  gave  the  married 
sister  her  share  of  the  notes,  about  Rs.  12,000.  On  the  next  day  both  brothers 
appeared  before  the  High  Priest,  and,  so  far  from  the  plaintiff's  brother  then 
desiring  to  appropriate  the  notes  to  himself,  he  offered  to  place  them  in  the  hands 
of  the  High  Priest.  He,  however,  declined  to  take  charge  of  them,  and  they 
remained  in  the  brother's  possession. 

What  next  followed  is  the  subject  of  much  conflicting  evidence.  A  few 
general  facts,  however,  distinctly  appear.  The  rebel  forces  being  in  possession  of 
the  city,  the  leaders  of  the  rebel  Government  required  the  native  nobles  to  contri- 
bute money  to  its  support.  The  plaintiff  and  his  brother  were  related  to  the 
family  of  the  ex-King  of  Oudh,  ana  were  called  on  for  heavy  contributions.  It 
appears  that  the  plaintiff  was  more  reluctant  than  his  brother  to  comply  with 
these  demands.  A  guard  was  placed  at  the  door  of  his  house,  and  he  was  for 
some  time  imprisoned,  no  doubt  with  the  object  of  inducing  him  to  submit  to 
them.  It  appears,  however,  he  must  have  been  released  berore  the  notes  were 
sold  to  Benarsee  Dass,  which,  according  to  Gooroo  Mull  the  broker,  was  only  eight 
days  before  the  British  forces  recaptured  Lucknow. 

There  is  no  doubt  that  the  notes  got  into  the  hands  of  the  rebel  leaders,  and 
that  they  were  sold,  and  the  Begum's  seal  affixed  to  them  by  the  brother  at  their 
instance,  the  proceeds  finding  their  way  to  the  rebel  Treasury.  It  is  also  clear 
that  other  property  of  the  plaintiff  was  attached  and  sold  by  the  rebel  Govern- 
ment, and  the  proceeds  disposed  of  in  the  same  way.  These  facts  appear  in  the 
testimony  of  several  witnesses,  and  especially  of  Wajid  Ally,  one  of  the  leaders  of 
the  rebellion. 

The  notes  were  sold  at  a  considemble  discount ;  but  the  full  price  then  attain- 
able for  them  appears  to  have  been  paid.  The  sellers  were  those  who  believed  in 
the  probable  success  of  the  rebellion,  whilst  those  only  who  had  faith  in  the 
restoration  of  British  rule  were  willing  to  become  purchasers. 

It  appears  that  none  of  the  nobles  yielded  very  willingly  to  the  demands  of 
the  rebel  Government,  and  that  the  contributions  were  in  some  measure  forced 
from  them.    Wajid  Ally  says : — 

"  All  the  ameers  (nobles)  had  in  fact  to  supply  money  to  the  State.  I  do  not 
think  they  would  have  paid  voluntarily.  The  money  was  demanded,  and  they 
made  it  good  as  be^t  they  could.*' 

He  also  says,  with  apparent  truth : — 

"There  were  three  or  four  motives  for  this : — 1st.  If  the  party  did  not 'give 
voluntarily,  the  State  would  have  used  force ;  2ndly.  The  party  wished  to  propi- 
tiate the  then  existing  Government ;  and,  3rdly.  People  were  in  hopes,  if  the 
rebellion  was  successful,  that  by  assisting  the  State  in  its  difficukies  they  would 
be  i-ecompensed  afterwards." 

It  is  not  satisfactorily  shown  that  the  plaintiff  was  personally  concerned  in 
delivering  the  notes  to  the  rebel  Government,  or  that  he  personally  took  part  in 
the  sale.  Some  witnesses  examined  before  the  Civil  Judge  after  the  last  remand  to 
prove  his  actual  participation  in  the  disposal  of  the  notes  do  not  give  satisfactory 
evidence  on  the  point. 

Other  witnesses  were  called  to  show  that  at  all  events  the  plaintiff  knew  of 
the  sale  to  Benarsee  Dass.  The  Collector  of  Mehsool,  a  tax  of  5  per  cent.,  which 
appears  to  have  been  levied  by  the  rebel  Government  on  the  transfers  of  notes, 
proved  that  he  applied  to  the  plaintiff  for  the  mehsool  payable  on  the  transfer  of 
these  notes,  and  was  told  by  him  that  Benarsee  Dass  was  responsible  for  it. 
Another  witness  corroborates  this  statement.  Even  if  these  witnesses  are  not 
altogether  to  be  relied  on,  it  is  difficult  to  suppose,  looking  at  the  whole  case,  that 
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the  plaintiff  was  really  ignorant  of  the  manner  in  which  these  notes  were  dealt 
with,  and  that  they  were  sold  at  the  instance  and  for  the  benefit  of  the  rebel 
Govermnent. 

It  may  be  that  the  notes  were  obtained  and  sold  under  such  circumstances  of 
duress  on  the  part  of  the  rebel  Government  that  the  plaintiff  might  have  im- 
peached the  sale.  But  he  has  not  put  forward  that  case.  If  such  a  case  had  been 
made,  questions  would  have  drisen  whether  he,  as  well  as  his  brother,  had  not 
yielded,  however  reluctantly,  to  the  exactions  of  the  rebel  Government,  and 
acquiesced  from  some  of  the  motives  referred  to  in  Wajid  Ally's  evidence  in  the 
sale  dictated  by  its  leaders. 

The  conduct  and  proceedings  of  the  plaintiff  and  his  brother,  after  the  resto- 
ration of  British  rule,  are  next  to  be  considered.  The  first  attempt  to  recover  the 
notes  sold  to  Benarsee  Dass  was  made,  not  by  the  plaintiff,  but  by  his  brother. 
Ab  early  as  October  1858  Mokurumooddowlah  appliM  to  the  Assistant  Commis- 
sioner of  Lucknow  in  a  summary  proceeding  to  obtain  possession  of  them  from 
Dhunput  Boy,  one  of  the  persons  engaged  in  the  sale.  Dhunput's  answer  was, 
that  Mokurumooddowlah  sold  the  notes,  through  his  agency,  to  Benarsee  Dass. 
"Wajid  Ally  was  called  as  a  witness  for  the  defence,  and  at  that  early  period  stated 
that  the  sale  took  place  as  a  contribution  to  the  wants  of  the  rebel  Government. 
The  Assistant  Judge  was  of  opinion  that  "  the  notes  wer^  apparently  sold,  and 
not  stolen  as  plaintiff  represents,  and  that  the  plaintiff  was  a  principal  in  the 
matter,''  and  he  dismissed  the  claim  as  one  fit  for  a  civil  tribunal.  Although  the 
plaintiff  does  not  appear  as  a  party  in  this  proceeding,  it  may  be  properly  used  to 
show  that  his  brother,  with  whom  the  plaintiff  is.  now  said  to  be  colluding,  and  on 
whose  evidence  he  relies,  was  the  first  to  make  an  effort  to  recover  the  notes  sold 
to  Benarsee  Dass,  and  that  he  did  this  on  false  grounds.  This  proceeding  is  also 
important  as  showing  that  the  sale  to  Benarsee  Dass  was  openly  discussed,  and 
eould  hardly  have  remained  unknown  to  the  plaintiff,  and  further  that  the 
British  Courts  were  open  as  early,  at  least,  as  October  1858.  Ix)rd  Clyde  had 
re-captured  Lucknow  in  March,  Lord  Canning's  proclamation  hiBui  been  issued  in 
April,  and  the  British  rule  had  been  restored  uiroughout  the  province  of  Oudh  in 
the  early  part  of  that  year. 

No  step  whatever  appears  to  have  been  taken  by  the  plaintiff  until  the 
21st  May  1860.  He  then  appHed  to  the  Assistant  Commissioner,  stating  that  his 
brother  had  *'  got  the  notes  as  a  plunder,"  and  praying  tliat,  "  after  they  are 
compared  with  the  register,  the  purchasers  of  the  stolen  notes  may  be  called  for, 
and  the  notes  restored;"  and  he  prayed  that  ''his  brother  may  be  dealt  with 
according  to  law." 

The  Commissioner  declined  to  interfere,  saying  that  th^  dispute  should  be 
decided  by  a  competent  Court.  The  plaintifi*  was  ^  apparently  conscious  that  the 
lateness  of  the  application .  required  explanation,  and  he  therefore  stated,  as  a 
reason  for  the  delay,  that,  "  shortly  after  the  rebellion  broke  out,  he  was  unable  to 
take  any  step  for  their  recovery,  and  was  obliged  to  keep  himself  quiet."  If  this 
means  that  he  was  obliged  to  keep  quiet  during  the  rebellion,  the  necessity  ceased 
upon  the  restoration  of  British  rule ;  if,  on  the  other  hapd,  it  means  that  he  was 
afraid  of  the  British  Government,  the  excuse  is  obviously  a  pretence,  for  his 
brother,  who  was,  apparently,  a  more  pronounced  partizan  of  the  rebel  Govern- 
ment than  himself^  d[id  not  fear  to  appeal  to  the  British  Commissioner  as  early 
as  October  1858. 

No  further  proceedings,  either  criminal  or  civil,  were  taken  by  the  plaintiff  at 
that  time  against  his  brother,  nor,  indeed,  were  any  ever  brought  by  him  against 
his  brother  alone. 

In  November  1862,  the  brother,  and  in  April  1863,  the  plaintiff,  applied  for  a 
certificate  of  succession  to  the  mother's  estate.  Both  applications  were,  refused, 
on  the  ground  that  the  certificate  could  be  granted  to  neither  until  their  respective 
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claims  had  been  decided  in  a  regular  suit.  The  Judge  of  the  Civil  Court, 
Mr.  Fraser,  in  his  first  judgment  in  the  present  suit,  describes  these  applications 
as  ''a  sham  fight  **  between  the  brothers.  Whether  this  description  be  truey  most 
depend  on  the  inferences  arising  upon  the  rest  of  the  cacse. 

The  suit  to  be  now  adverted  to,  and  the  proceedings  in  it,  are  strongly  relied 
upon  by  the  respondent  s  Counsel  to  prove  collusion.  It  was  a  suit  brought  by 
the  plaintiff  against  his  brother  and  one  Sheonath,  a  native  banker,  in  March 
1863,  to  recover  the  plaintiffs  two-fifth  shares  of  the  notes,  viz.,  Rs.  26,34!0  from 
his  brother,  and  Rs.  2,500  from  the  other  defendant,  Sheonath,  as  the  purchaser 
of  notes  of  that  value.  It  appears  from  the  judgment  of  the  Civil  Judge, 
Mr.  Fraser,  that  the  brother  made  admissions  which  established  the  plaintiff's  case. 
These  admissions  of  the  brother  were  to  the  effect  that  he  had  broken  the  seals, 
taken  away  the  notes,  and  carried  them  to  his  own  house,  because  of  the  plaintiff's 
claim  to  the  immoveable  estate,  and  that  he  was  afterwards  induced  by  the  lebd 
Government  to  give  them  up,  and  affix  the  mother's  seal  Sheonath  made  on 
defence.  Accordingly  the  Judge,  acting  on  the  brother's  admission,  made  a  decree 
^against  him  for  Rs.  §3,640,  and  ordered  two  notes  of  the  value  of  Rs:  2,500,  in 
Sheonath's  hands  to  be  sold,  atid  the  proceeds  divided  among  Sitara  Begum's 
heirs. 

This  decree  is  dated  on  the  24th  April  1863,  only  ^x  weeks  after  the  plaint. 
The  rapidity  with  which  this  decree  was  obtained,  and  the  facts  that  it  was 
passed  upon  admissions,  that  Sheonath  made  no  defence,  and  allowed  a  decree  to 
pass  against  him  for  the  entire  value  of  the  notes  in  his  hands  without  deducting 
Mokurumooddowlah's  share,  and  that  no  execution  was  taken  out  by  the  plaintiff 
again  his  brother,  are  relied  on  as  circtimstances  showing  the  suit  to  have  been 
collusive. 

This  Committee,  in  adverting  on  the  first  appeal  to  this  suit,  alluded  to  the 
fact  that  the  plaintiff  had  taken  no  steps  to  enforce  this  judgment  agaitist  his 
brother,  observing,  "  There  is  no  proof  that  the  brother  is  insolvent,  or  incapable 
of  satisfying  that  judgment."  Notwithstanding  this  intimation,  no  attempt  was 
made  by  the  plaintiff  upon  the  remand  to  show  the  inabilit}*  of  his  brotiier  to 
satisfy  the  juc^ment,  or  to  account  for  his  not  enforcing  it  against  him. 

To  add  weight  to  the  inference  arising  firom  this  circumstance,  it  has  been 
proved  on  the  remand  that  whilst  the  above  suit  was  going  oil,  another  was 
pending  in  which  the  brother  sued  the  present  plaintiff  for  Rs.  15,000  as  the 
value  of  his  share  of  the  mother's  immoveable  property.  It  appears  that  this  suit 
was  compromised  on  the  13th  May  1863,  upon  the  terms  that  the  present  plaintiff 
should  pay  his  brother  Rs.  3,000,  viz.,  Rs.  1,700  in  cash,  and  Rs.  1,300  when  the 
present  plaintiff  got  all  the  mother's  notes,  which  had  been  lost.  A  strong  infer- 
ence arises  from  this  compromise  that  the  judgment  obtained  by  the.  plaintiff 
against  his  brother  for  Rs.  23,640  on  the  24th  April  was,  as  between  themselves, 
collusive  and  illusory,  when  it  is  found  that  the  plaintiff  instead  of  issuing  exeeu- 
tion,  or  otherwise  enforcing  it,  compromised  the  other  suit  by  making  a  present 
payment  to  his  brother  of  Rs.  1,700.  The  other  part  of  the  compromise,  viz.,  tiie 
agreement  of  the  plaintiff  to  pay  a  further  sum  when  he  got  the  notes  which  had 
been  sold,  is  a  still  stronger  indication  that  the  brothers  were  then  acting  in  con- 
cert to  get  back  the  notes,  or  their  value,  from  the  purchasers,  since  this  further 
payment  is  made  to  depend  on  the  attainment  of  that  object. 

Another  circumstance  in  this  suit  against  the  brother  and  Sh^nath  bears 
directly  on  the  present.  On  the  22nd  October  1863,  the  blaintiff  petitioned  the 
Court  that  the  notes  for  Rs.  27,000  which  Benarsee  Dass  nad  bought  should  be 
attached  and  sold  in  execution  of  the  decree  against  his  brother.  And  on  the 
11th  December,  an  officer  of  the  Court  issued  an  injunction  to  Benarsee  Dass  not 
to  part  with  the  notes  until  further  order,  and  to  bring  forward  any  objections  he 
might  have.     In  answer  to  this  order  Benarsee  Dass  wi'ote,  on  the  19th  December^ 
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atatdng  that  the  notes  (a  list  of  which  he  enclosed)  had  been  purchased  by  him 
during  the  rebellion,  aud  afterwards  resold  in  Calcutta. 

This  irregular  injunction  appears  to  have  been  issued  without  the  sanction 
of  the  Judge.  It  was  undoubtedly  an  attempt  to  obtain  by  indirect  means  pos- 
.aession  of  the  jQoteB  in  the  hands  of  Benarsee  Paas,  and  it  is  said  by  the  respon- 
dent that  this  was  the  main  >end  and  object  of  the  suit. 

The  present  suit  was  then  brought  in  September  1864.  The  first  hearing 
was  before  Mr.  Fraser,  the  Judge  who*  had  decided,  in  the  plaintiflTs  favor,  the 
suit  brought  against  the  brother  and  Sheonath.  He  came  to  the  conclusion  that 
the  brothers  were  acting  in  collusion.  Referring  to  the  former  suit,  he  intimated 
that  he  had  been  imposed  upon  in  it ;  and  that  he  was  satisfied  that  it  had  been 
coUusively  brought  to  assist  the  attack  intended  to  be  made  on  Benarsee  Ds^s, 
who  was  the  largest  purchaser  of  the  notes,  and  not  to  obtain  satisfaction  from 
his  brother.  , 

Although  the  Civil  Judge  having  heard  both  suits  was  certainly  in  a  favor- 
able position  to  form  a  correct  opinion  on  the  conduct  of  the  parties,  it  was 
thought  by  this  Committise  that  his  decision  was  based  on  an  issue  not  sufficiently 
raised,  and  upon  evidenoe  insufficiently  developed. 

On  ^e  nrst  hearing  upon  the  remand,  and  after  an  issued  raised,  and  further 
evidence  taken,  the  then  Civil  Judge,  Mr.  Lincoln,  after  on  elaborate  review  of 
the  history  of  the  suit,  came  to  a  distinct  finding  that  there  wa3  collusion  between 
the  brothers. 

On  appeal  the  Judicial  Commissioner  (Mr.  Capper)  thought  farther  evidence 
was  necessary  and  remanded  the  cause.  His  opinion  appeared  to  be  that  the  gist 
of  the  case  was»  whether  the  mother's  estate  had  been  completely  divided: 

M!r.  Lincoln,  having  taken  the  evidence  of  Dhunput  Roy,  again  found  that, 
in  his  opinion,  collusion  was  conclusively  proved.  Another  appeal  led  to  a  further 
remand  by  the  then  Judicial  Commissioner  (Mr.  Couper)  who  thought  the  ques- 
tion should  be  tried,  whether  the  plaintiff  sanctioned  or  was  aware  of  the  sale. 

Jf  r.  Lincoln  again  took  further  evidence,  and  reported  thus  : — 

*'  The  evidence  now  adduced  conclusively  proves  that  if  the  plaintiff  was  not 
a  party,  he  was  fully  aware  of  the  sale  of  the  notes  by  his  brother/* 

He  further  reported — 

"There  is  reason  to  believe  the  proceeds  were  appropriated  by  the  rebel 
Government  as  the  contribution  of  the  brothers  towards  the  support  of  the 
de  facto  Government,  of  which  thev  were  members,  and  in  the  maintenance  of 
which  they  were  equally  interested* 

On  a  third  appeal  to  the  then  Judicial  Commissioner  (Mr.  Currie),  the  decree 
of  the  Qvil  Judge  was  affirmed,  but  upon  the  ground  that  as  the  Lower  Court  had 
found  that  a  division  of  the  notes  had  taken  place,  and  that  it  had  not  been 

E roved  that  the  notes  in  question  feU  to  the  plaintiff's  share,  and  as  that  finding 
.  ad  not  been  traversed  on  appeal,  it  must  be  taken  to  be  admitted  by  the  plaintiff. 
Their  Lordships  are  constrained  to  say  that  the  ground  on  which  Mr.  Currie 
'  bases  his  decision  cannot  be  supported.  It  was  clearly  open  to  the  plaintiff  to 
question  this  finding  upon  appeal,  though  it  may  not  have  been  distinctly  tra- 
versed, and  in  their  view  the  finding,  when  looked  at,  is  not  supported  by  the 
evidence. 

Put  their  Lordships,  after  qonsidering  the  inferences  arising  from  the  evi- 
dence, and  the  conduct  of  the  parties,  to  which  they  have  already  advert^ed  in 
some  detail,  see  no  sufficient  grounds  for  overruling  the  finding  of  Mr.  Lincoln 
that  the  plaintiff  was  aware,  during  the  rebellion,  of  the  sale  of  the  notes,  and  of 
the  circumstance  under  which  they  were  sold,  and  that  the  brothers  "have  since 
been  acting  in  collusion  to  recover  the  notes  or  their  value  from  the  defendant. 

Collusion  of  this  kind,  with  knowledge  of  the  facts,  being  found,  it  ought  to 
be  presumed  against  the  plaintiff,  even  if  it  were  not  directly  proved,  that  he 
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acquiesced  in  what  was  done  by  his  brother  in  the  disposal  of  the  notes,  and 
therefore  is,  equally  with  him,  precluded  from  impeaching  the  sale.  Consequently 
this  suit,  in  which,  moreover,  he  has  put  forward  a  case  not  resting  on  the  real 
facts,  but  in  which  he  has  treated  his  brother  as  a  delinquent,  in  his  dealings 
with  the  notes,  cannot,  in  their  Lordships*  opinion,  be  sustained.  They  have^ 
therefore,  to  state  that  their  advice  to  Her  Majesty  will  be  to  dismiss  this  appeal 
with  costs. 


The  4th  June  1875. 

9 

Preaent : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  CoUier. 

* 

Mahcmiedan  Law — Prompt  Dower — Lmiitaiion — AppliccUion  for  Leave  to  sue 

for  Dower  "  in  fortnA  pauperis^'  Effect  of,  as  a  Demand. 

Cases  Nbs.  22  and  45  of  1870. 

On  Appeal  from  the  High  Court  aJt  Calcutta* 

Banee  Khajooroonissa 

verevs 
Ranee  Ryeesoonnissa^ 

and 
Ranee  Ryeesoonnissa 

versus 
Ranee  Khajooroonissa.  * 

Held,  reveTglne  the  deciaioii  of  the  High  Court  of  Calcutta,  that  when  a  Mahomedan  lady  applied 
for  leave  to  sae  her  husband  in  farmd  pauperit  for  her  dower,  and  the'  application  was  rejected,  it  did 
not  constitute  a  demand  for  prompt  dower  sufficient  to  set  the  period  of  limitation  running. 

This  was  an  appeal  by  a  defendant,  and  a  cross-appeal  by  the  representative 
of  a  deceased  plaintiff,  from  a  judgment  of  the  High  Court  of  Calcutta  of  the  23rd 
April  1870,  which  in  part  affirmed,  and  in  part  reversed,  a  decree  of  the 
Subordinate  Judge  of  Pumeah,  dated  the  4th  September  1869.  The  suit  was 
instituted  by  the  plaintiff,  one  of  the  widows  of  Rajah  Enayet  Hossein,  against 
the  defendant,  the  other  widow  of  the  said  Rajah,  to  recover  the  sum  of  Rs.  91,875, 
being,  as  the  plaintiff  alleged,  the  amount  due  to  her  for  dower.  The  plaintiff's 
case  was  that  her  dower  was  fixed  by  a  kabeennamah  at  a  lakh  of  rupees,  of 
which  one-fourth  was  prompt,  and  three-fourths  was  deferred ;  and  that  she  had 
received  Rs.  2000  in  the  lifetime  of  her  husband.  She  also  erroneously  gave  credit 
for  Rs.  6,125  as  her  contribution,  as  one  of  the  heirs  of  her  deceased  husband. 
The  defendant  denied  the  genuineness  of  the  kabeennamah,  and  stated,  which  was 
admitted  by  the  plaintiff,  that  she  had  voluntarily  separated  from  her  husband 
in  1861,  sixteen  years  before  the  death  of  the  latter,  which  took  place  in  1867, 
and  that  such  separation  amounted  to  a  constructive  divorce;  and  that  on  the 
plaintiff's  refusing  to  return  to  her  husband,  the  latter  made  a  vow,  which 
amounted  to  a  divorce  by  aila.  The  defendant  also  pleaded  a  petition  by  the 
plaintiff  for  leave  to  sue  the  Raiah  in  formd  pauperis  for  her  entire  dower, 
prompt  as  well  as  deferred,  in  the  year  1861,  and  the  proceedings  consequent 
thereupon;  which  are  mentioned  in  the  judgment  of  the  High  Court,  culminating 
in  the  rejection  of  the  application,  and  contended  that  the  plaintiff's  claim  was 
barred  by  limitation.    The  Surbordinate  Judge  held  that  the  kabeennamah  was 

*  From  the  judgment  of  Loch  and  Hobliouse,  JJ.j  decided  on  the  23rd  April  1870. 
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genuine;  that  there  had  been  no  divorce  by  aila;  and  that  this  plaintiflTH  claioi 
for  her  dower  prompt,  as  well  as  deferred,  was  not  barred  by  limitation.  The 
defendant  having  appealed,  the  High  Court  affirmed  the  judgment  of  the  Lower 
Court  in  other  rejspects,  but  held  that  the  plaintiff's  claim  for  prompt  dower  was 
barred  by  limitation,  the  period  running  from  the  petition  for  leave  to  sue  in 
fcyrmd  pauperis. 

Mr.  Justice  Loch,  in  delivering  ]udgment,  said: — "But  it  is  said  that  no 
demand  has  been  made;  that  plaintiff's  application  in  1861  to  sue  as  a  pauper 
can  at  best  be  looked  upon  as  a  notice,  but  not  as  a  demand.  On  3rd  May  1861 
the  plaintiff  filed  a  petition  of  plaint  in  the  Court  of  the  Principal  Sudder  Ameen, 
setting  forth  that,  on  the  occasion  of  her  marriage  with  Rajah  Enayet  Hossein,  a 
kabeennamah,  by  which  a  lakh  of  rupees  had  been  settled  upon  her,  was  executed 
by  her  husband ;  that  of  this,  part  or  one-fourth  was  prompt,  and  part  or  three- 
fourths  deferred;  that  of  the  prompt  dower  her  husband  had,  on  various  occasions, 
paid  her  Ss.  2,000,  and  she  now  sued  to  recover  the  balance ;  but  being  devoid  of 
means,  and  unable  to  pay  the  stamp  fees,  she  prayed  that  she  might  be  allowed 
to  file  her  suit  as  a  pauper.  On  the  1st  July  following  a  petition  on  the  part  of 
Rajah  Enayet  Hossein  was  put  in  by  his  authorized  vakeels,  Nafzool  AU,  Charles 
Chapman,  and  Moulvi  Furzund  AU;  to  the  effect  that  the  plaintiff  was  not  a 
paaper,  the  Rajkh  at  the  time  of  her  marriage  having  given  her  jewels  and  cash 
to  the  value  of  Rs.  10,000 ;  that  the  kabeennamah  produced  by  me  plaintiff  was 
a  forgery,  and  that  plaintiff's  dower  was  never  fixed  at  a  lakh  of  rupees,  nor  was 
a  deed  of  any  kind  drawn  up  and  executed ;  but  according  to  the  custom  of  the 
family,  the  plaintiff's  dower  was  verbally  fixed  at  Rs.  5,000.  Further  objections 
are  taken  to  the  deed,  that  it  does  not  bear  the  Rajah's  seal ;  that  the  Cazee's 
seal  thereon  wi^  obtained  by  collusion  between  him  and  members  of  the  plaintiff's 
family ;  that  the  claim  for  the  prompt  portion  of  the  dower  was  barred  by  limita- 
tion, not  having  been  sued  for  within  twelve  years  of  the  marriage ;  and  the  suit 
for  the  remainder  of  the  dower  was  premature.  He  denies  having  ever  paid  any 
part  of  the  prompt  dower,  and  urges  that  if  any  such  payment  had  been  made, 
it  would  have  been  entered  in  the  back  of  the  deed,  had  that  deed  been  a  genuine 
document;  and  he  adds  that  the  allegation  of  payment  is  made  to  avoid  the  effect 
of  the  law  of  limitation. 

On  7th  January  1862,  Rajah  Enayet  Hossein  was  examined  by  the  Principal 
Sudder  Ameen,  and  the  first  question  put  to  him  was, — "  You  have  stated  i/n  your 
answer  that  ornaments  to  the  value  of  Rs.  10,000  were  given  by  you  to  the 
petitioner  Ranee  Ryeesoonnissa,  that  some  of  these  ornaments  to  the  value  of 
Rs,  6,000  were  pledged  by  the  petitioner  for  a  sum  of  Rs.  3,000  to  a  mahajun, 
which  were  ailer wards, redeemed,  and  sent  by  you  to  the  Ranee,  the  plaintift"*. 
When  were  they  sent,  and  are  they  now  with  the  plaintiff,  or  have  they  been 
disposed  of?"  In  reply  to  this  question  the  Rajah  gives  the  same  details  as  are 
given  in  his  petition  of  1st  July  1861,  regarding  those  ornaments,  and  adds,  what 
was  also  stated  in  that  petition,  that  the  plaintiff  was  in  receipt  of  an  allowance 
of  Rs.  25  a  month  from  her  brother  SaifooUah.  After  this  examination  a  pro* 
ceeding,  dated  27th  January  1862,  was  drawn  up  by  the  Principal  Sudder  Ameen, 
in  which  he  states  the  plaintiff  had  filed  a  suit  to  recover  the  amount  of  her  dower 
under  a  deed  bearing  date  8th  Rubee-oos-sanee  1^54  H. — 18th  Assar  1246  Moolkee; 
that  she  prayed  for  permission  to  sue  as  a  pauper ;  that  the  case  came  on  before 
Moonshee  Ahmud,  pleader  for  the  plaintiff,  and  Moulvi  Afzul  Ali,  Moulvi  Furzund 
Ali,  and  Mr.  Chapman,  pleaders  for  the  defendant,  and  after  reading  the  record 
and  hearing  argument,  the  application  of  the  petitioner  to  be  allowed  to  sue  as 
a  pauper  be  rejected  with  costs.  These  proceedings  appear  to  have  been  con-* 
ducted  under  the  provisions  of  s.  305  Act  VlII  of  1859,  and  related  only  to  the 
question  whether  plaintiff  was  or  was  not  a  pauper,  and  this  was  decided  against 
her;  but  this  much  may  be  gathered  from  these  proceedings,  that  Rajah  Enayet 


(184) 

Hossain  adopted  the  petition  of  1st  July  1861  put  in  by  his  vakeels  in  his  name 
as  his  own,  and  must  be  considered  to  have  accepted  the  statements  made  in  it. 
He  does  not  repudiate  any  part  of  it,  but  when  the  question  is  put,  You  said  in 
your  answer,  i.e.,  1st  July  1861,  he  replies  by  repeating  statements  found  in  that 
answer  or  petition,  which  also  contains  a  direct  and  distinct  repudiation  of 
plaintiff's  demand  for  dower.  But  still  it  is  said  that  as  the  application  to  sae 
as  a  pauper  was  rejected,  there  was  no  demand,  but  only  a  notice  of  a  claim.  I 
cannot  consider  the  application  in  that  light.  It  was  driawn  up  as  a  piaint  in  a 
regular  suit,  and  had  the  application  for  permission  to  sue  as  a  pauper,  which  is 
written  at  the  foot  of  the  plaint,  been  allowed,  the  petition  would,  under  the 
provisions  of  s.  308  Act  VIII  of  1859,  have  been  numbered  and  registered,  and 
been  deemed  the  plaint  to  the  suit.  By  a  ruling  of  the  High  Court,  reported  in 
1  Hay's  Reports,  p.  378,  it  was  held  in  the  case  of  Ooluck  NaQi  DuU,  that  the 
suit  was  commenced  when  the  application  to  sue  m  formd  pauperis  was  fil6d ; 
and  in  another  case,  reported  in  4?  Bombay  High  Court  Reports,  A.  C,  p.  39,  it 
was  held  that  a  pauper  suit  commences  for  the  purpose  of  limitation  on  the  day 
when  the  petition  to  sue  in  formd  pauperis  is  presented  to  the  Court,  and  not  on 
the  day  when  the  application  being  granted,  it  is  numbered  and  registered.  It 
cannot  be  said  that  Rajah  Enayet  Hossein  was  ignorant  of  this  demand,  or  that 
the  petition  of  1st  July  1861,  in  which  he  distinctly  denied  the  plaintiff's  claim 
to  dower,  was  not  written  with  his  knowledge  and  consent,  seeing  that  it  was 
presented  by  his  authorized  pleaders,  who  were  also  present  and  argued  the  case^ 
when  the  application  was  rejected,  and  he  himself,  when  examined  by  the  Principal 
Sudder  Ameen,  admitted  it  to  be  his  answer,  though  he  did  not  speak  to  all  its 
details.  Looking,  therefore^  upon  the  Ranee's  application  to  be  permitted  to  sue 
as  a  pauper  to  be  a  clear,  distinct,  and  positive  demand  made  in  a  public  Court  to 
recover  a  dower^a  demand  which  was  as  distinctly  rejected  by  the  Rajah, -I  ihink 
her  claim  for  so  much  of  the  dower  as  is  prompt  must  be  held  to  be  barred  by  the 
law  of  limitation  (s.  1  cl.  9  Act  XIV  of  1859),  the  suit  n6t  having  been  brought 
within  three  years  from  the  date  of  the  cause  of  action,  viz,,  the  refusal  on  the 
Rajah's  part  to  pay  the  demand  then  made. 

The  defendant  appealed  from  such  portions  of  the  judgment  of  the  High 
Court  as  affirmed  the  judgment  of  the  Lower  Court,  and  the  representative  of 
the  plaintiff  preferred  a  cross-appeal  from  that  portion  of  the  judgment  of  the 
High  Court  which  reversed  the  judgment  of  the  Lower  Court. 

Mr.  Leith,  Q,C.,  and  Mr.  G.  W.  Arathoon,  for  the  appellants  in  the  appeal, 
and  respondents  in  the  cross-appeal,  gave  up  their  appeal,  whereupon  tlieir 
Lordships  called  upon  Mr.  Doyrie  and  Mr.  John  Cutler,  who  appeared  for  the 
appellants  in  the  cross-appeal,  cited  Ameer-oon-Nissa  v.  Mooradrooit-Nissd  (6 
Moore's  Indian  Appeals,  p.  211)*  and  Mussamut  Mulleeka  v.  MussarrwU  Jiimsela 
(11  B.  L.  R,  p.  375),t  arid  contended  that  the  latter  case,  establishing  the  rule 
that  the  period  of  limitation  for  prompt  dower  runs  from  the  dissolutioli  of  the 
marriage  or  demand  by  the  wife,  the  petition  for  leave  to  sue  iH  famid  pa/np&ris 
was  not  a  demand  within  the  meaning  of  such  rule. 

Sir  Montague  '£.  Smith  delivered  the  judgment  of  their  Lordships.  After 
stating  the  main  facts  of  the  case,  and  that  the  Lower  Courts  had  given  judgment 
for  the  whole  of  the  claim,  and  that  the  High  Court  had  affirmed  such  judgment 
so  far  as  it  related  to  the  deferred  dower,  but  reversed  it  as  far  as  it  related  to 
prompt  dower,  becau3e  there  had  been  a  demand  for  such  dower,  and  it  was 
barred  by  limitation,  he  said: — The  Ranee  Khajooroonissa  appealed  upon  the 
ground  that  the  kabeennamah  itself,  which  was  the  foundation  of  the  Ranee 
plaintiff's  claim,  was  not  a  genuine  document,  and  also  upon  the  ground  that  the 
deferred  dower  was  barred  by  the  Statute  of  Limitations.  The  ground  upon 
which  the  deferred  dower  was  allesred  to  be  barred  was  that  there  had  been  a 
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divorce  between  the  parties,  and  that  the  deferred  dower  then  became  payable. 
It  was  also  said  that  the  Rajah  had  made  an  aila  or  vow  that  he  would  have  no 
further  intercourse  vsdth  his  wife,  and  that  that  also  made  the  dower  payable 
at  a  period  which  would  render  the  Statute  of  Limitations  a  bar. 

On  the  opening  of  the  appeal  for  the  Ranee  Khajooroonissa  by  Mr.  Leith,  it 
clearly  appeared  that  the' facts  entirely  failed  the  appellant,  and  that  no  question 
really  arose  for  their  Lordships'  decision.  The  genuineness  of  the  deed  was 
entirely  a  question  of  fact,  which  had  been  decided  by  both  the  Courts  below  in 
favor  of  the  Ranee  the  plaintiff.  With  regard  to  the  divorce  and  the  aila,  these 
also  were  questions  of  fact  which  had,  in  like  manner,  been  decided  against  the 
Ranee  defendant.  Her  appeal  therefore  must  be  dismissed,  and  dismissed  with 
costs. 

The  only  question  in  the  cross-appeal,  and  it  is  a  question  of  some  importance, 
is  whether  the  prompt  dower  is  barred  by  reason  of  there  having  been,  as  alleged 
on  the  part  of  the  defendant  Ranee^  a  demand  and  a  refusal  of  that  dower  in  the 
lifetime  of  the  Rajah,  beyond  the  period  prescribed  by  the  Statute  of  Limitations. 

It  is  not  necessary  to  decide  whether  the  limitation  to  be  applied  is  that  in 
the  9th  Clause  of  the  1st  Section  of  the  Act  XIV  of  1859,  or  that  in  the  16th, 
because  whether  the  term  be  the  three  years  mentioned  in  the  one,  or  the  six 
years  mentioned  in  the  other,  the  interval  between  the  alleged  breach  or  cause  of 
action  and  the  commencement  of  the  suit  has  been  longer  than  either.  For  the 
present  purpose,  the  terms  used  in  the  two  Sections,  although  differing  in  language, 
'are  the  same  in  substance.  The  limitation  in  one  runs  from  the  broach  of  the 
contract,  in  the  other  from  the  cause  of  action.  If  there  had  been  a  breach,  there 
would  be  a  cause  of  action;  therefore  the  terms  may  be  regarded  as  identical  so 
far  as  the  decision  of  the  present  appeal  is  concerned. 

The  question  is,  whether  certain  proceedings,  which  were  taken  by  the  Ranee 
Ryoesoonnissa  in  Court  with  a  view  to  obtain  leave  to  sue  her  husband  for  this 
dower  in  formd  pauperis,  amount  to  such  a  demand  as  would  be  sufficient  to 
constitute  a  cause  of  action  within  the  meaning  of  the  Statute.  It  is  unnecessary 
to  say  what  would  have  been  the  effect  of  an  abortive  suit  brought  at  that  time, 
because  their  Lordships  are  disposed  to  come  to  the  conclusion  that  these  pro- 
ceedings did  not  arrive  at  the  stage  when  they  became  a  suit.  The  object  of  the 
Kanee  was  to  place  herself  in  a  position  to  maintain  a  suit  as  a  pauper,  without 
incurring  the  expense,  which  she  alleged  she  was  unable  to  pay,  of  a  regular  suit. 
Her  application  to  the  Court  was  for  that  purpose;  but  in  making  it  she  was  obliged 
to  conform  to  "  The  Civil  Procedure  Code,"  Act  VIII  of  1859.  The  portion  of  the 
Act  which  relates  to  pauper  suits  requires  that  the  application  when  made  shall 
be  by  petition,  containing  the  particulars  required  in  regard  to  plaints,  the  object 
being  that  if  the  application  be  ultimately  successful,  the  petition  is  to  be  deemed 
the  plaint  in  the  suit.  But  the  application  to  the  Court  is  really  only  for  per- 
mission to  sue  im,  formd  pauperis,  S.  299  says: — "The  application  to  the  Court 
for  permission  to  sue  in  formd  pauperis  shaU  be  by  petition  which  shall  be  written 
on  a  stamp  paper  of  eight  annas."  Then  s.  308  enacts : — "  If  the  application  of 
the  petitioner  be  granted,  it  shall  be  numbered  and  registered,  and  shall  be  deemed 
the  plaint  in  the  suit,  and  the  suit  shall  proceed  in  all  other  respects  as  an  ordinary 
suit,  except  that  the  plaintiff  shall  not  be  liable  to  any  further  stamp  duty  in 
respeet  of  any  petition,  appointment  of  a  pleader,  or  other  proceeding  connected 
wifli  the  suit,  or  with  the  execution  of  any  decree  passed  on  it."  Therefore,  if  the 
application  of  the  Ranee  had  been  successful,  the  petition  would  have  been  turned 
into  and  would  have  become  a  plaint.  But  it  was  unsuccessful.  The  Principal 
Sudder  Ameen  was  of  opinion  that  she  had  sufficient  means  to  pay  the  expenses 
of  the  Court,  and  ordered  that  the  petition  "  of  pauperism  be  rejected."  Her 
application,  therefore,  fell  to  the  ground,  and  the  petition  never  became  a  plaint. 

Since  the  decisions  which  have  taken  place  at  their  Lordships'  Boanl,  there 
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is  really  no  doubt  as  to  what  is  the  nature  of  prompt  or  exigible  dower,  and  under 
what  circumstances  the  Statute  of  Limitations  will  run.  Prompt  or  exigible 
dower  may  be  considered  a  debt  always  due  and  demandable,  and  certainly  payable 
upon  demand,  and  therefore,  upon  a  clear  and  unambiguous  demand  and  refusal, 
a  cause  of  action  would  accrue,  and  the  Statute  would  begin  to  run.  The  question 
here  is,  whether  the  proceedings  to  which  reference  has  been  made  reially  do 
amount  to  such  a  demand.  No  doubt  the  form  of  the  proceedings  takes  the  shape 
of  a  demand  in  a  plaint,  but  their  Lordships  think  that,  with  a  view  to  ascertain 
the  intention  of  the  Ranee,  and  the  force  to  be  attributed  to  her  application,  they 
must  look  at  the  substance  and  nature  of  the  proceedings,  and  consider  that  the 
form  is  that  prescribed  by  the  law,  and  is  not  the  voluntary  choice  of  the  parties. 
Sp  regarding  them,  what  the  Ranee  says  to  the* Court  is  no  more  than  this: — 
"  I  desire  to  make  a  demand  against  my  husband  in  the  form  of  a  suit,  if  you  will 
enable  me  effectually  to  do  so  by  allowing  me  to  sue  in  forrnd  pauperis"  The 
Court  rejects  her  application,  and  says : — "  We  will  not  allow  you  to  make  a 
denmnd  in  that  way."  The  petition  of  the  Ranee  seems  to  their  Lordships  to  be 
an  expression,  and  a  strong  expression,  of  an  intention  to  sue  the  husband  in  that 
form  if  she  is  permitted  to  do  so,  but  it  does  not  appear  to  them  to  amount  to  a 
demand  by  ^ay  of  action  until  she  has  that  permission.  The  application  she 
makes  to  the  Court  to  be  allowed  to  bring  an  action  is  made  conditionally  only 
upon  her  obtaining  leave  to  do  it  as  a  pauper. 

It  is  said  that  the  husband,  by  his  counter-petition,  denied  his  liability  to  pay 
the  dower,  raising  several  objections  both  to  the  deed  and  to  the  amount  claimed; 
but  their  Lordships  think  that  his  opposition  does  not  alter  the  character  of  the 
proceedings.  No  amount  of  opposition  on  his  part  would  be  sufficient  to  constitute 
a  cause  of  action,  unless  the  wife  had  made  a  previous  demand.  The  option  lay 
with  her  to  demand  the  dower  or  not.  It  was  for  her  to  elect  the  time  at  which 
she  would  do  it,  and  if  she  has  not  done  it,  his  opposition,  however  strongly 
expressed,  would  be  immaterial. 

It  is  to  be  observed  that  there  is  no  evidence  of  any  demand  other  than  the 
proceedings  referred  to. 

Under  these  circumstances,  their  Lordships  think  that  the  ground  upon  which 
the  Court  held  that  the  Statute  of  Limitations  applied  fails,  and  that  the  appeal 
on  the  part  of  the  plaintiff  Ryeesoonnissa  ought  to  succeed.  In  the  result, 
therefore,  they  will  humbly  advise  Her  Majesty  to  dismiss  the  appeal  of  the 
Ranee  Khajooroonissa,  and  to  allow  the  appeal  of  the  Ranee  Ryeesoonnissa^  and 
to  direct  that  the  judgment  of  the  High  Court  be  reversed,  and  the  decree  of  the 
Principal  Sudder  Ameen  affirmed.  Their  Lordships  are  also  of  opinion  that  the 
Ranee  Ryeesoonnissa  should  have  the  costs  incurred  in  India,  and  the  costs  of 
these  appeals. 


The  6th  June  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith, 

and  Sir  Robert  P.  CoUiei^ 

Hindoo  Widow — Reversioner  a— Vested  Remainder — Contingent  Remaindet. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Mussamut  Bhagbutti  Daee 

versus 

Chowdry  Bholanath  Thakoor  and  others. 

♦  From  the  judgment  of  L.  S.  Jackson  and  Ainslie,  JJ,,  decided  on  the  17th  January  1871. 
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Where  a  docnment,  executed  by-  a  Hindoo,  constniod  in  its  plain  ordinary  meaning,  appeared  to  be 
in  the  natare  of  a  family  settlement,  p^iving  to  his  widow  0  an  estate  for  life,  with  a  power  to  appro- 
priate the  profits,  and  to  his  adopted  son,  what  would  be  termed  in  the  phraseology  of  English  law,  a 
vested  remainder  on  her  death  :-  Held,  that  she  would  have  the  power  of  making  whatever  use  she 
chose  of  the  proceeds  ef  her  estates  ;  and  that  if  she  bonght  land  or  personal  property  with  them,  that 
land  and  that  property  would  he  hers,  and  would  devolve  on  her  repi'esentatives. 

In  the  absence  of  any  understanding,  expressed  or  implied,  in  favor  of  a  different  construction  of 
the  document,  their  Lordships  did  not  feel  justified  in  interpreting  it  so  as  to  change  the  nature  of  the 
estate,  and  regard  it  as  taken  by  C  in  her  character  as  a  Hindoo  widow.  In  this  character,  while,  on  the 
one  hand,  whatever  she  purchased  out  of  the  profits  would  be  an  increment  to  the  husband's  estate  of 
which  the  reversioners  would  be  entitled  to  recover  possession,  on  the  other  hand,  she  would  have  certain 
rights  as  a  Hindoo  widow,  e.g.j  that  of  alienating  the  estate  altogether  if  in^utficient  to  defray  funeral 
expenses  or  her  maintenance,  and  the  reversioner  would  not  be  possessed  of  a  vesced  remainder  but  of 
a  contingent  one.  She  would  also  completely  represent  the  estate,  and  limitation  might  run  against 
the  heirs.  Their  Lordships  saw  no  suificient  reason  to  Import  into  the  document  words  carrying  these 
consequences.  . 

Mr.  Cowie,  Q.C.y  and  Mr,  J.  D,  Bell  for  Appellatnt. 
Mr,  Leith,  Q,  C,  and  Mr,  Doyne  for  Respondent. 

Sir  Robert  Collier  gave  j  udgment  as  follows : — 

In  order  to  make  this  case  intelligible  the  following  facts  require  to  be 
stated : — Odan  Thakoor  was  one  of  three  brothers.  Shortly  before  his  death, 
which  occurred  in  February  1827,  he  had  adopted  a  son  of  the  name  of  Oirdhari 
Thakoor,  who  was  a  son  of  his  brother.  At  that  time  he  had  a  wife,  Mussamut 
Chunderbutti,  and  he  had  a  daughter,  Mussamut  SuntbuttL  He  shortly 
before  his  death,  on  the  21st  January  1827,  executed  a  document,  which 
will  have  to  be  referred  ^  to  hereafter,  upon  which  the  questioQ  in  this 
case  arises,  and  a  document  of  a  similar  chaiucter  and  very  similar  in 
terms  was  also  executed  by  Girdhari.  Under  these  documents,  the  present 
defendant,  Mussamut  Bhagbutti  Daee,  who  is  the  grand-daughter,  of  Odan 
Thakoor  and  of  Mussamut  Chunderbutti,  claimed  all  the  land  in  question,  being 
thirty-four  lots.  The  plaintiffs,  who  are  nephews  or  grand-nephews  ,of  Odan 
Thakoor,  brought  their  suit  to  obtain  possession  of  these  lots,  and  they  have 
succeeded  with  respect  to  the  first  12  of  them  in  both  Courts.  As  far  as  the  lots 
up  to  No.  12  are  concerned  there  is  now  no  dispute.  Those  lots  were,  in  fact, 
lots  of  real  property  which  belonged  to  Odan  Thakoor  in  his  lifetime,  and  which, 
it  is  now  agreed,  upon  the  ^eath  of  Mussamut  Chunderbutti,  reverted  to  the 
plaintiffs  as  the  heirs  of  Odan  Thakoor,  or  at  all  events  of  Girdhari,  his  adopted 
son ;  nor  is  there  now  any  dispute  as  to  lots  Nos.  15,  16,  and  17,  which  both 
Courts  have  given  to  defendants. 

With  regard  to  the  greater  part  of  the  other  lots  the  plaintiffs  contend  that 
the  Mussamut  held  the  property  out  of  the  proceeds  of  which  these  lots  were 
purchased  as  a  Hindoo  widow,  and  that  they  were  an  increment  to  that  property., 
and  did  not  descend  to  her  heir. 

The  question  arises  upon  the  construction  of  these  documents.  The  first  is 
that  executed  by  Odan  Thakoor  himself  on  the  21st  January  1827,  and  is  in 
these  terms :— r"  I  am  Odan  Thakoor,  proprietor  of  one-third  share  of  the  whole 
16  annas  "  of  certain  mouzahs  *'  which  I  inherited  from  my  forefathers,''  and  so 
on.  "  Whereas  no  son  is  bom  to  me  except  one  daughter,  by  name  Mussamut 
Suntbutti,  whom  I  have  reared  up  like  my  son,  and  have  still  got  in  my  house, 
and  not  allowed  to  go  to  her  husband's  house,  and  as  on  account  of  my  dotage  I 
have  given  up  all  hopes  of  my  existence,  consequently,  in  order  to  evade  all  future 
disputes  I  have  made  a  partition  in  this  wise :  that  a  one-third  share  out  of  the 
whole  16  annas  of  Mouzah  Munkowli,  usii  with  dakhili,  Rs.  1,100  in  cash,  and 
Bhichuck  slave  with  his  children,  I  have  granted  to  Mussamut  Suntbutti,  my 
daughter,  for  her  maintenance,  in  order  that  she  may  enjoy  possession  of  the 
same  with  her  children,  as  proprietress,  and  thus  pass  her  days,"  giving  to 
Suntbutti  an  estate  of  inheritance  in  this  particular  property, — "that  the 
remaining  '  milkiut '  and  '  minhai '  estates  together  with  the  amount  of  ready 
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money,  articles,  slaves,  and  all  household  furniture  I  have  placed  in  the  possession 
of  Mussamut  Chunderbutti  Thakoorain,  my  wife,  to  be  enjoyed  during  her  life- 
time, in  order  that  she  may  hold  possession  of  all  the  properties  and  milkiut 
possessed  by  me,  the  declarant,  during  her  lifetime,  and  by  the  payment  of  the 
Government  revenue,  appropriate  the  profits  derived  tlierefrom,  but  that  she 
should  not  by  any  means  transfer  the  milkiut  estates  and  the  slaves ;  that  aifter 
the  death  of  my  aforesaid  wife  the  milkiut  and  household  furniture  ^hall  devolve 
on  Girdhari  Thakoor,  my  hirta  (adopted  son)  and  that  no  objection  thereto  . 
raised  by  any  one  shall  be  ever  held  valid."  On  the  same  day  a  similar  docu- 
ment, no  doubt  slightly  differing  in  tei^ns,  but  in  their  Lordships  judgment  in  no 
material  particular,  was  executed  by  Girdhari,  the  adopted  son.  It  does  not 
appear  to  their  Lordships  necessary  to  enter  into  the  question  as  to  the  effect  of 
the  particular  form  of  adoption ;  it  is  enough  to  say  that  it  gave  him  a  right  to 
the  inheritance. 

The  Subordinate  Judge  has  construed  this  document  in  what  would  certainly 
appear  to  be  its  plain  ordinary  meaning,  namely,  that  it  was  in  the  nature  of  a 
faoiily  settlement,  giving  to  Chunderbutti  an  estate  for  life,  with  a  power  to 
appropriate  the  profits;  and  to  Girdhari  what  would  be  termed  in  the  phraseology 
of  English  law  a  vested  remainder  on  her  death.  According  to  this  construction, 
«he  would  have  the  power  of  making  whatever  use  she  chose  of  the  proceeds  of 
her  estates ;  and  if  she  bought  land  or  personal  property  with  them,  that  land 
and  that  property  would  be  hers,  and  would  devolve  on  the  defendant  who  repre- 
sents her.  Applying  this  principle  he  gave  the  plaintiffs  a  decree  for  the  first  12 
4ots  of  the  34  lots  claimed,  affirming  tibe  title  of  the  defendant  to  the  remainder. 
The  view  of  the  High  Court  was  different;  they  indeed  agreed  with  the  finding 
of  the  Subordinate  Judge  with  respect  to  the  first  12  lots,  in  which  he  was 
manifestly  right,  for  the  documents  referred  to  certainly  gave  to  Chunderbutti  no 
more  than  a  Ufe^estate.  They  also  afiirmed,  but  on  different  and  special  grounds, 
his  judgment  as  to  lots  15,  16,  17.  But  they  differed  from  him  upon  the  con- 
struction of  these  instruments,  expressing  their  opinion  in  these  terms: — ''Shortly, 
the  ^ect  of  the  tii^o  ikramamas  which  have  been  read  to  us  appears  to  be  this, 
that  by  an  understanding  between  Odan  Thakoor  and  his  adopted  son,  carried  out 
in  those  instruments,  it  was  agreed  that,  notwithstanding  the  adoption,  Chunder- 
butti should  take  and  enjoy  the  estate  of  her  husband,  whose  death  was  then 
iapprehended,.and  which  did  shortly  afterwards  occur,  in  the  same  mode  as  she 
would  have  taken  and  enjoyed  it  if  no  adoption  had  iELken  plaoe,"  that  is,  in  her 
character  as  a  Hindoo  widow. 

Their  Lordships,  on  considering  this  instrument,  together  with  the  surrounding 
rcircumstances  which  no  doubt  are  proper  to  be  regarded,  have  come  to  the  con- 
clusion that  there  is  no  sufficient  reason  for  departing  froai  what  appears  to  T>6 
the  plain  and  obvious  construction  of  its  language.  There  is  no  evidenee  what- 
ever, extraneous  to  it,  of  any  such  understanding  as  that  supposed  by  the  Court 
to  have  been  come  to  between  Odan  Thakoor  and  his  adopted  son*  If  there  had 
'been,  it  would  have  been  easy  to  express  it;  but  as  no  such  understanding  is 
expressed,  or  is  in  their  Lordships'  judgment  to  be  inferred  by  necessary  or  even 
reasonable  implication  from  the  language  of  the  instrument,  they  do  not  feel 
justified,  upon  mere  conjecture  of  what  might  probably  have  been  intended,  in  so 
interpreting  it  as  materially  to  chaise  the  nature  of  the  estate  taken  by  Chunder- 
butti. If  she  took  the  estate  only  of  a  Hindoo  widow,  one  consequence,  no  doubt, 
would  be  that  she  would  be  unable  to  alienate  the  profits,  or  that  at  all  events, 
whatever  she  purchased  out  of  them  would  be  an  increment  to  her  husband's 
estate,  and  the  plaintiffs  would  be  entitled  to  recover  possession  of  all  such 
property,  real  and  personal.  But,  on  the  other  hand,  she  would  have  certain 
rights  as  a  Hindoo  widow  ;  for  example,  she  would  have  the  right  under  certain 
circumstances,  if  the  estate  were  insufficient  to  defray  the  funeral  expenses  or  her 
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maintenance,  to  alienate  it  altogether.  She  certainly  would  have  the  power  of 
selling  her  own  estate ;  and  it  would  further  follow  that  Girdhari  would  not  be 
possessed  in  any  sense  of  a  vested  remainder,  but  merely  of  a  contingent  one.  It 
would  also  follow  that  she  would  completely  represent  the  estate,  and  under 
certain  circumstances  the  Statute  of  Limitations  ii^ight  run  against  the  heirs  to 
the  estate,  whoever  they  might  be. 

Their  Lordships  see  no  sufficient  reason  for  importing  into  this  document 
words  which  would  carry  with  them  all  these  consequences,  and  they  agree  with 
the  Subordinate  Judge  in  construing  it  according  to  its  plain  meaning. 

A  ease  has  indeed  been  called  to  the  attention  of  their  Lordships  in  which  a 
somewhat  limited  construction  was  put  by  this  Board  upon  words  in  a  deed 
whereby  a  Hindoo  widow  was  given  an  estate  for  her  sole  and  absolute  use  and 
benefit  (Sreemutty  Rabutty  Dossee  v.  Sibchunder  Mvllicky  6  Moore's  Indian 
Appeals,  p.  1).  The  circumstances  of  that  case  were  these,  as  far  as  they  are 
material  to  the  present  purpose.  A  deed  of  arrangement  and  release  had  been 
entered  into  between  members  of  a  Hindoo  family  in  respect  of  a  joint  estate 
which  was  claimed  by  a  childless  Hindoo  widow,  in  the  character  of  heiress  and 
legal  personal  representative  of  her  deceased  husband,  and  that  being  so,  and  her 
claiib  in  that  character  being  recited  in  the  deed,  their  Lordships  thought  that 
the  terms  "  her  sole  absolute  use  and  benefit "  must  be  construed  with  respect  to 
the  character  in  which  she  claimed,  in  which  she  sued,  and  in  which  sne  was 
described  in  the  deed.  That  case  does  not  appear  to  their  Lordships  to  have  any 
material  .bearing  on  the  present.  This  is  not  a  case  in  which  the  widow  claimed 
any  right  as  a  widow — m  fcKst  she  had  none :  nor  is  she  any  party  to  the  deeds, 
nor  are  they  drawn  under  circumstances  at  all  similar  to  those  in  that  case. 

Under  these  circumstances,  their  Lordships  have  come  to  the  conclusion  that 
whatever  property,  real  or  personal,  was  bought  by  Chunderbutti  out  of  the 
proceeds  of  her  husband's  estate,  belongs  to  her,  imd  consequently  to  the  defen- 
dant. 

This  view  of  the  case  disposes  of  all  the  items  in  the  cause,  except  No.  20, 
and  from  Nos.  30  to  34;  all  the  items  subsequent  to  Ko.  12,  except  these, 
comprise  either  real  or  personal  property  which  has  been  found  by  the  Subordinate 
Judge  to  have  been  bought  by  Chunderbutti  with  the  proceeds  of  her  husband's 
estate,  and  which  finding  their  Lordships  uphold.  No.  20  comprises  the  house 
in  which  Odan  Thakoor  lived,  aiid  must,  in  their  Lordships'  opinion,  be  recovered 
by  the  plaintiffs  on  the  same  principle  on  which  they  established  their  claim  to 
lots  1  to  12.  As  to  the  last  four  items,  the  Subordinate  Judge  finds  that  the 
plaintiffs  gave  no  evidence  of  their  right  to  them.  The  defendant  must  therefore 
retain  them. 

Their  Lordships  Will,  therefore,  humbly  advi&e  Her  Majesty  that  the  decrees 
of  both  the  Lower  Courts  be  discharged,  and  in  lieu  thereof  that  it  be  ordered 
that  the  plaintiffs  recover  the  mouzahs  numbered  in  the  plaint  from  1  to  12,  both 
Humbet^  inclusive,  and  the  property  numbered  20,  and  that  as  to  the  residue  of 
the  properties  mentioned  in  the  plaint  the  duit  ought  to  be  dismissed.  Their 
lA)rdships  will  further  direct  that  the  costs  of  the  plaintiffs  in  the  Court  of  the 
Subordinate  Judge,  in  proportion  to  the  demount  decreed  by  Her  Majesty  in 
Council,  be  paid  by  all  the  defendants,  and  that  the  costs  of  each  of  the  defencmnts 
in  the  said  Court  of  Subordinate  Jud^,  in  proportion  to  the  claim  disallowed  bv 
Her  Majesty  in  Council,  be  paid  by  the  plaintifis,  and  that  the  costs  in  the  High 
Court  be  borne  by  the  plamtiffs  and  tne  defendant  Mussamut  Bhagbutti  Daee, 
respectively,  in  proportion  to  the  value  of  the  property  decreed  and  disallowed 
"by  Her  Majesty  in  Council.  The  costs  awarded  as  above-mentioned  are  to  carry 
interest  at  the  rate  of  6  per  cent,  per  annum  from  the  date  of  the  decrees  of  the 
Lower  Courts,  respectively,  to  the  dates  of  realisation.  There  will  be  no  costs  of 
tiiis  appeal. 
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The  22nd  June  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Act  XXIII  of  1861  s.  11 — Mesne  Profits — Interest — Execution  ProceediTigs — 
Undertaici/ag  corUrary  to  the  Cursus   Curies — Substituted  Defendants — 
LiabUMies. 

On  Appeal  from  the  High  Court  at  Madras. 

Sadasiva  Pijlai 

versus 
Ramalinga  Pillai. 

Their  LoTdahipe  of  the  Privy  Council  acoept  as  settled  law  the  following  construction  of  the  Indian 
Courts  put  upon  Act  XXIII  of  1861  s.  11,  being  a  eoiuengtu  of  opinion  established  by  a  long  course  of 
decision,  to  wit  that  where  a  decree  is  silent  touching  interest  or  mesne  profits,  subsequent  to  the  instita- 
tion  of  the  snit^  the  Court  executing  the  decree  cannot,  under  the  clause  in  question,  assess  or  giTe 
execution  for  such  interest  or  mesne  profits ;  but  the  plaintifi  is  still  at  liber^  to  assert  his  right  to  sach 
mesne  profits  in  a  separate  suit.     , 

Where,  in  the  course  of  the  continued  litigation -as  to  such  subsequent  interest  or  mesne  profits,  the 
judgment-debtor  executes  an  undertaking,  not  by  a  mere  written  agreement  between  the  parties,  but  by 
an  act  of  the  Court,  that  in  consideration  of  his  being  allowed  to  remain  in  possession  pending  appeal,  he 
will,  if  the  appeal  goes  against  him,  account  in  that  suit  and  before  that  Court  for  the  mesne  profits  in 
question,  he  cannot  escape  from  the  obligation,  because  when  he  contracted  it,  the  course  and  practice  of 
the'  Coiurts  proceeded  upon  a  construction  of  the  Statute  which  has  since  been  pionounced  to  be 
erroneous. 

'  Where  a  respondent,  by  reviving  an  appeal,  substitute  himself  for  his  father  as  a  defendant  in  the 
snit^  he  assumes  not  merely  liability  as  heir  in  the  ordinary  way,  but  the  position  of  defendant  with  all 
the  rights  and  liabilities  which  had  previously  attached  to  it. 

Mr.  Ijcith^  Q,C.,  and  Mr.  Grady  for  Appellant. 
Mr.  Nmiion  and  Mr.  Mayne  for  Respondent. 

Sir  James  Colvile  delivered  judgment  as  follows*: — 

Shunmooga  Pillai  and  Chiddunbrun  Pillai  were  cousins^  and  the  only  mem- 
bers of  a  joint  and  undivided  Hindoo  family.  Shunmoc^a  died  first,  and  in  1858 
.the  appellant,  claiming  to  be  his  adopted  son^  brought  a  suit  to  enforce  his  rights 
against  Chiddunbrun,  who  denied  the  validity  of  the  alleged  adoption.  The  suit 
was  in  its  nature  one  to  establish  the  plaintiff's  title  as  the  heir  of  his  adoptive 
father,  and  to  obtain  a  partition  of  the  joint  family  estate.  It  specifically  claimed 
the  mesne  profits  of  the  landed  property  from  the  date  of  the  alleged  exclusion, — 
that  is  to  say,  from  the  Fusli  year  1267,  corresponding  with  1857-58,  but  did  not 
claim  mesne  profits  for  the  subsequent  years. 

On  the  11th  June  1859,  the  Civil  Judge  of  Ouddalore  made  a  decree  in  the 
plaintiff's  favor,  which  affirmed  his  title  as  adopted  son  of  Shunmooga^  awarded 
to  him  a  moiety  of  the  joint  estate,  including  certain  lands,  and  the  sum  of 
Bs.  4,395-6-7^  as  his  share  of  the  mesne  profits  of  such  lands  for  the  Fusli  year 
1267,  but  was  silent  as  to  the  mesne  profits  which  had  accrued  since  the  institu- 
tion of  the  suit.  !Potb  parties  appealed  against  this  decree  to  the  High  Court  of 
Madi-aSy  which,  bv  its  decree  dated  the  24th  September  1860,  dismissed  the 
defendant's  appeal  ^d  modified  the  decree  of  the  Civil  Court  by  awarding  to  the 
plaintiff  a  further  supi  of  Bs.  3,494-4-1  as  the  value  of  his  share  in  certain  jewels 
and  other  moveable  property.  It  left  the  decree  of  the  Civil  Court  untouched  in 
respect  of  the  mesne  profits  of  the  immoveable  property. 

The  defendant  appealed  against  the  decree  of  the  High  Court  to  Her  Majesty 
in  Council.     His  appeal  abated  on  his  death  in  1862,  but  was  revived  by  his  son 
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the  present  defendant,  and  was  finally  dismissed  by  an  order  in  Council  in 
February  1864.  This  antecedent  litigation,  therefore,  has  conclusively  established 
the  title  of  the  plaintiff  to  whatever  he  can  claim  under  the  decree  of  the  11th 
June  1859,  as  varied  by  that  of  the  24th  September  1860. 

In  September  1864,  the  plaintiff  commenced  the  proceedings  out  of  which  this 
appeal  has  arisen,  in  order  to  obtain  execution  of  the  decree  made  in  his  favor. 
By  his  petition  he  prayed  to  be  put  into  possession  of  his  share  of  the  lands ;  t^ 
have  execution  for  the  ascertained  sums  awarded  to  him  by  the  decree,  including 
the  mesne  profits  for  the  Fusli  year  1267,  with  the  interest  thereon ;  and  also  to 
have  execution  for  the  two  further  sums  of  Rs.  48,075-14-1,  and  Rs.  15,890-15-7, 
the  first  being  the  alleged  amount  of  mesne  profits  for  the  six  years  from 
Fusli  1268  to  Fusli  1273 ;  and  the  latter  the  estimated  amount  of  interest  due  on 
such  mesne  profits.  He  has  been  put  into  possession  of  his  share  of  the  lands,  and 
may  be  assumed,  subject  to  what  may  be  said  hereafter  touching  his  share  of  the 
outstanding  debts  due  to  the  joint  estate,  to  have  obtained  all  to  which  he  can  be 
entitled  under  the  decree  except  the  two  last  mentioned  items ;  or  such  other  sums^ 
if  any,  as  may  be  due  to  him  for  the  mesne  profits  for  the  years  in  question,  and 
interest  thereon.  His  claim  to  such  subsequent  profits  and  interest  was  litigated 
between  him  and  the  riaspondent  in  the  proceedings  which  will  be  hereafter  more 
particularly  considered.  The  result  of  these  was  an  order  of  the  CS  vil  Court  dated 
the  31st  January  1872,  which  awarded  to  the  plaintiff  the  stim  of  Rs.  36,223-6-2 
for  mesne  profits,  but  rejected  his  claim  for  interest  thereon. 

Against  that  order  both  parties  appealed,  the  plaintiff  insisting  that  he  was 
entitled  to  more  than  had  been  awarded  to  him  for  mesne  profits,  and  also  to 
interest  on  such  profits:  the  respondent  for  the  first  time  contending  that, 
inasmuch  as  the  mesne  profits  in  question  were  neither  asked  for  in  the  plaint,  not 
awarded  to  the  plaintiff  in  the  decree,  the  Civil  Judge  had  no  jurisdiction  to 
hward  them  under  s.  11  of  Act  XXIII  of  1861,  the  enactment  under  which  he 
had  proceeded,  and  taking  other  objections  to  the  order. 

On  the  28th  June  1872,  the  High  Court  of  Madras  disposed  of  these  appeals 
by  reversing  the  order  of  the  Civil  Court  on  the  grouud  that  under  the  decree  in 
the  original  suit,  mesne  profits  subsequent  to  1858  were  not  recoverable.  The 
present  appeal  is  against  the  last  mentioned  order. 

The  first  question  to  be  considered  is  the  construction  to  be  put  upon  the 
11th  Section  of  Act  XXIII  of  1861,  of  which  the  material  portion  is  m  the  follow- 
ing words : — "All .questions  regarding  the  amount  of  any  mesne  profits  which,  by 
the  terms  of  the  decree,  may  have  been  reserved  for  adjustment  in  the  execution 
of  the  decree  or  of  any  mesne  profits  or  interest  which  may  be  payable  in  respect 
of  the  subject-matter  of  a  suit,  between  the  date  of  the  suit  and  the  execution  of 
the  decree,  .  .  .  and  any  other  questions  arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed,  and  relating  to  the  execution  of  the  decree,  shall  be 
determined  by  order  of  the  Court  executing  the  decree,  and  not  by  separate  suit, 
and  the  drder  passed  by  the  Court  shall  be  open  to  appeal." 

It  is  contended  on  behalf  of  the  appellant  that  the  words  "all  questions 
regarding  the  amount  of  any  mesne  profits  or  interest  which  may  be  payable  in 
respect  of  the  subject-matter  of  a  suit  between  the  date  of  the  suit  and  the 
execution  of  the  decree,"  are  wide  enough  to  embrace,  and  ought  to  be  taken  to 
embrace  the  claims  now  under  consideration.  On  the  other  hand,  the  learned 
Counsel  for  the  respondent  insist  that  the  word  "payable"  is  to  be  read  as 
"payable  under  the  decree,"  and  have  cited  numerous  cases  to  show  that, 
notwithstanding  some  earlier  decisions  to  the  contrary,  all  the  High  Courts  of 
India  have  now  accepted  as  settled  law  these  propositions :  Ist,  that  where  the 
decree  is  silent  touching  interest  or  mesne  profits  subsequent  to  the  institution  of 
the  suit,  the  Court  executing  the  decree  cannot,  under  the  okuse  in  question, 
assess  or  give  execution  for  such  interest  or  mesne  |)rofits ;  and  2nd,  that  the 
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plaintiff  is  still  at  liberty  to  assert  his  right  to  such  mesne  profits  in  a  separate 
suit  That  this  construction  has  now  for  several  years  prevailed  in  the  High 
Court  of  Calcutta  is  shown  by  the  Full  Bench  Ruling  of  the  13th  September  1866» 
6  W.  R,  109,  the  decision  of  the  18th  June  1868,  1  B.  L.  R.,  138,*  and  numerous 
other  cacies.  That  it  has  been  adopted  by  the  other  High  Courts  is  shown ;  as 
to  that  of  the  North- West  Provinces,  by  the  decision  of  the  10th  November  1869, 
cited  b7  Mr.  J.  Kemp,  in  the  22  W.  R.  160 ;  as  to  that  of  Madras,  by  the  Full 
Bench  Ruling  of  the  10th  December  1867,  4  Madras  H.  C.  R.  257 ;  and  as  to  that 
of  Bombay,  by  the  Full  Bench  Ruling  of  the  10th  December  1867,  4  Bomb.  H.  C. 
R.  181,  followed  by  the  decision  of  the  15th  June  1869,  6  Bomb.  H.  C.  R.  109. 

The  allied  consensus  of  the  Indian  Courts  being  thus  established,  their- 
Lordships,  whatever  their  opinion  upon  the  construotdon  of  this  ckuse  might  have 
been,  had  the  question  been  res  irUegra,  do  not  think  it  would  be  right  to  ma 
counter  to  so  long  a  oourse  of  decision  upon  what  is,  in  fact,  merely,  a  question  of 
procedure, — it  being  admitted  that  the  plaintiff  may  assert  rights  of  this  nature,  if 
they  exists  in  a  sepamte  suit.  They,  therefore,  accept  the  construction  of  the 
Indian  Courts  as  settled  law ;  and  that  aoceptance,  as  was  admitted  at  the  bar, 
suffices  to  dispose  of  the  claim  to  interest  on  the  subsequent  mesne  profits  which, 
is  raised  by  the  present  appeal. 

It  was,  however,  contended,  as  to  the  principal  of  the  mesne  profits  in 
question,  that  the  special  circumstances  of  this  case  take  the  plaintiff's  claim  out 
of  the  general  rule ;  and  are  sufiicient  to  support  the  order  of  the  Civil  Court  of 
the  31st  January  187^»  And  their  Lordships  will  now  proceed  to  consider  what 
tiiose  circumstances  are,  and  the  legal  effect  of  them. 

The  decree,  of  the  11th  June  1859  conclusively  established  the  right  of  the 
plaintiff  as  against  the  defendant  to  a  share  in  the  lands  forming  part  of  the  joint 
estate,  and  to  the  mesne  profits  attributable  to  that  share  for  the  Fusli  year  1267» 
being  the  year  next  preceding  the  institution  of  the  suit.  His  title,  therefore,  to 
the  lands  of  which  he  has  obtained  possession,  and  to  mesne  profits  on  those  lands 
from  a  certain  date,  cannot  be  impugned.  Had  there  been  no  appeal,  and  the 
decree  had  been  followed  by  immediate  execution,  the  plaintiff  would  have  been 
put  into  possession  of  his  lands,  and  would  ever  since  have  received  the  rents  and 
profits  of  them.  The  only  mesne  profits  touching  which  any  (question  could  have 
arisen,  would  have  been  those  for  the  year  which  elapsed  between  the  date  of  the 
institution  of  the  suit  and  that  of  the  decree.  Execution  was  suspended,  but  not 
necessarily  suspended  by  the  appeals,  and  the  defendant  could  only  remain  in 
possession  on  the  terms  of  giving  security  for  the  execution  of  the  decree,  should 
it  be  affirmed  against  him. 

Such  being  the  legal  position  of  the  parties,  the  plaintiff,  on  the  8th  Decem- 
ber 1869,  presented  a  petition  (p,  78)  te  the  Civil  Judge  of  Cuddalore,  claiming, 
in  addition  to  the  mesne  profite  specifically  given  by  the  decree,  a  certain  sum  as 
the  then  ascertained  mesne  profits  for  the  Fusli  year  1268  (being  Uiat  which 
immediately  followed  the  institution  of  the  suit),  (md  a  further  sum  for  the  mesne 
profits  not  yet  a^scertained  for  the  Fusli  year  1269;  ajxd  praying  that  should  the 
defendant  fail  te  give  security  for  the  subsequent  profits,  security  te  abide  the 
event  of  the  appeals  should  be  taken  fron^  the  plaintiff,  and  that  he  should  be 
allowed  te  take  out  immediate  execution.  A  counter  petition  was  filed 'and  other 
proceedings  had ;  but  ultimately  an  order  of  the  Court  was  made,  under  which 
the  defendant  executed  the  instrument  of  the  26th  January  1860,  which  is  set 
out  at  p.  81  of  the  record 

Tne  High  Court  made  ite  decree  disposing  of  the  appeals  in  August  1860; 
and  on  the  11th  December  in  that  year  the  plaintiff,  contemplating  the  possibility 
of  the  appeal  to  Her  Majesty  in  Council,  which  was  afterwards  preferred,  made  a 
second  application  to  the  Civil  Court  of  Cuddalore,  praying  that  the  defendant 
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might  give  further  security  to  cover  both  the  additional  sum  awarded  to  the 
plamtin  by  the  decree  of  the  High  Court,  and  the  mesne  profits  of  the  lands  for 
the  current  Fusli  year  1270 ;  and  that  in  default  of  his  doing  so  security  to  abide 
the  event  of  the  appeal  might  be  taken  from  the  plaintiff,  and  he  be  allowed  to 
execute  the  decree.  Upon  this  second  application  an  order  of  the  Court  was 
made,  under  which,  on  tne  19th  March  1861,  tiie  defendant  executed  the  further 
security,  which  is  set  out  at  p.  85  of  the  record. 

The  ori£;inaI  defendant  aied,  and  the  appeal  was  revived  by  the  respondent  as 
his  son  and  heir  some  time  in  1362. 

On  the  29th  January  1863,  the  plaintiff  applied  again  to  the  Civil  Court  of 
Cuddalore,  praying  that  the  respondent,  as  the  heir  of  the  original  defendant, 
should  give  security  for  the  mesne  profit-s  for  the  Fusli  years  1271  and  1272,  with 
the  usual  alternative  that,  if  he  should  fail  to  do  so,  security  to  abide  the  event  of 
the  appeal  should  be  taken  from  the  plaintiff,  and  he  be  allowed  to  have  executions 
On  this  application  an  order  of  the  Oourt  was  ^lade,  under  which,  on  the 
25th  April  1863,  the  respondent  executed  the  document  at  p.  87  of  the  record. 

That  instrument  is  addressed  to  the  Civil  Court  of  Cuddalore,  is  entitled 
"A  tleady  Money  Security  Bond  respectively  executed  by  the  respondent  as 
son  and  heir  of  the  original  defendant^''  and  is  in  these  words : — 

"  Pursuant  to  the  order  passed  by  the  Court  requiring  me  to  furnish  security 
for  the  two  FusUes  1271  and  1272,  the  probable  amount  whereof  has  been  put 
down  at  Rs.  9,880-12-11  for  both  the  Fuslies,  in  original  suit  (O.  S.)  No.  1  of  1868 
of  the  said  Civil  Court,  I  agree  to  pay  up  the  same  when  the  original  decree  comes 
to  be  executed.  Failing  to  do  so^  I  consent  to  my  propertv  hereunder  mentioned 
being  proceeded  against,  and  the  amount  recovered.  Deducting,  therefore,  from 
the  said  amount  of  'Rs.  9,880-12-11  Rs.  4,616-15-11,  which  is  th^  surplus  in  the 
security  furnished  in  1270,  the  remainder  is  Rs*  5,264-13-0 ;  for  this  amount  1 

E*ve  you  a  security  lien  upoji  the  property  hereunder  mentioned,  and  indisputably 
jlonging  to  my  share."    Then  follows  a  list  of  property. 

The  two  former  instruments  executed  by  the  original  defendant  are  substan- 
tially to  the  same  effect.  They  are  also  addressed  to,  the  Civil  Court ;  they  con- 
tain an  obligation  to  pay  subsequent  mesne  profits  for  the  years  which  they 
respectively  cover,  ana  point  even  more  plainly  to  the  ascertainment  of  the 
amount  of  such  profits  when  the  decree  should  come  to  be  executed,  and  to  their 
realization,  if  not  then  paid,  by  the  Court  The  effect  then  of  each  document 
seems  to  be  an  undertaking  on  the  part  of  the  person  executing  it,  and  that  not  by 
a  mere  written  agreement  between  the  parties,  but  by  an  act  of  the  Court,  that  in 
consideration  of  his  being  allowed  to  remain  in  possession  pending  the  appeal,  he 
will,  if  the  appeal  goes  against  him,  account  in  that  suit,  and  before  that  Court, 
for  the  mesne  profits  of  the  year  in  question.  That  such  was  the  understanding 
of  the  parties  is  shown  by  the  earlier  proceedings  in  execution,  and  in  particular 
by  the  respondent's  counter  petitions  of  the  13th  October  1864,  and  the  25th 
April  1868.  ^Record,  pp.  9  and  31.)  By  the  first  of  these  the  respondent,  not 
disputing  his  liability  for  the  six  years*  mesne  profits  claimed,  though  he  did 
dispute  his  liability  for  interest  thereon,  offered  terms  of  compromise,  and  only 
suggested  that  the  account,  by  reason  of  its  complexity,  would  be  better  taken  in 
a  regular  suit.  The  second  contains  this  statement : — "  The  plaintiff  now  claims 
mesne  profits  for  the  years  subsequent  to  the  decree.  Though  this  petitioner  in 
bound  to  pay  the  same,  stiU  the  amount  asked  hv  the  plaintiff  is  excessive,  and 
has  been  nxed  by  him  at  his  pleasure  ;'*  and  then  follows  a  pleaod  raiaericordw/in. 
The  objection  now  taken  to  the  recovery  of  these  subsequent  mesne  profits  by 
proceedings  in  execution  wafi  first  taken  by  the  respondent  in  the  grounds  of 
appeal  filed  by  him  in  May  1872.  That  the  respondent  should  have  come  under 
the  obligation  supposed ;  that  the  plaintiff  should  have  failed  to  apply  either  to 
the  GvU  Court  or  to  the  Appellate  Court  for  Uie  amendment  of  the  original 
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decree  by  making  it  a  decree  for  mesne  profits  subsequent  to  the  institution  of  the 
suit;  and  that  the  respondent  should  have  omitted  whilst  the  proceedings  in 
execution  were  pending  in  the  Civil  Court  to  take  the  objection  now  taken  to 
them,  are  all  circumstances  which  the  fact,  that  up  to  December  1867  the  wider 
construction  for  which  the  appellant  contends  was  put  upon  the  11th  Section  of 
the  Act  of  1861  by  the  Courts  of  the  Presidency  oi  Madraft,  and  regulated  their 
practice,  goes  far  to  explain.  But  if  the  respondent  has  contracted  an  obligation 
to  account  in  this  suit  for  the  subsequent  profits  claimed,  he  cannot  escape  from 
it,  because  when  he  contracted  it,  the  course  and  practice  of  the  Courts  proceeded 
upon  a  construetion  of  a  Statute  which  has  since  been  pronounced  to  be 
erroneous. 

Their  Lordships  will  now  consider  some  of  the  objections  which  have  been 
taken  to  the  conclusion  that  the  respondent  has,  by  the  proceedings  in  question, 
incurred  the  obligation  supposed. 

It  was  said  that  the  last  (so-called)  '^  security  bond  "  was  alone  the  act  of  the 
respondent,  mnd  a  distinction  was  taken  between  his  obligation  under  that,  and 
those  incurred  by  his  father  under  the  two  other  instrumenta  Their  LordsdupSp 
however,  observe  that  these  are  not  mere  bonds  of  the  father,  in  respect  of  whicli 
the  respondent,  as  heir,  might  be  liable  in  the  ordinary  way.  They  are  proceed- 
ings in  Court  importing  a  certain  liability  to  be  enforced  in  the  suit  against  the 
defendant  to  that  suit.  By  reviving  the  appeal  the  respondent  substituted  him- 
self for  his  &ther  as  defendant  in  the  suit;  and  assumed  the  position  of  defendant, 
with  all  the  rights  and  liabilities  which  had  previously  attached  to  it.  And  that 
he  intended  to  do  so  is  further  shown  by  the  claim  in  his  security  bond  to  take 
credit  for  a  sum  which  he  aUeged  to  be  surplus  security  given  by  the  preceding 
bond. 

Again,  it  was  suggested  that  the  proceedings  in  the  Lower  Court,  which 
resulted  in  these  security  bonds,  were  irregular;  that  after  the  appeal  to  the  High 
Court  the  power  to  allow  or  to  suspend  execution,  and,  in  the  latter  case,  to 
fix  the  terms  on  which  execution  should  be  suspended,  belonged  solely  to  the 
Appellate  Court  Their  Lordships  are  by  no  means  clear  that  this  objection  is 
weU  founded ;  but,  whether  it  be  so  or  not,  it  comes  too  late.  It  was  never  taken 
in  the  Lower  Court  where  the  proceedings  were  had.  There  was  no  appeal  from 
the  orders  of  that  Court  which  directed  security  to  be  given.  It  would  be  in  the 
highest  degree  unjust  to  allow  such  an  objection  now  to  prevail  against  the 
appellant 

Again,  Mr.  Norton  argued  that  the  proceedings  of  the  Civil  Court  of  Cuddalore 
in  the  appointment  of  the  commission  and  the  assessment  of  the  mesne  profits  were 
irregular,  because  its  powers  were  spent,  at  all  events  as  to  the  mense  profits,  by 
the  execution  issued  by  Mr.  Ellis,  the  then  Judge,  in  January  1866.  Their  liord- 
ships  can  see  no  ground  for  this  objection.  It  would  seem  that  the  intention  of 
the  Court,  whether  under  Mr.  £llis,  or  his  successor,  Mr.  Hodgson,  was  to  rive 
the  plaintiff  execution  bb  prayed  by  his  petition,  but  to  give  it  piecemeal,  and  as 
it  could  conveniently  be  given.  The  order  in  question  gave  him  execution  for  the 
ascertained  sums  to  which  he  was  entitled  under  the  decree.  In  December  1865, 
he  was  under  ^  later  order  put  into  possession  of  the  land.  The  amount  of  the 
subse(][u.ent  mesne  profits  could  only  be  ascertained  by  enquiry.  The  same  pro- 
ceedings would  probably  have  been  had  if  the  decree  had  expressly  given  the 
mesne  profits  subsequent  to  the  institution  of  the  suit  under  s.  196  of  the  Code 
of  Procedure. 

Upon  the  whole,  their  Lordships  are  of  opinion  that  the  respondent,  by  the 
proceedings  in  question,  did  come  under  an  obligation  to  account  in  this  suit  for 
the  subsequent  mesne  profits  of  the  appellant's  land,  which  was  capable  of  being 
enforced  by  proceedings  in  execution,  notwithstanding  the  construction  of  s.  11 
of  the  Act  of  1861,  which  now  prevails  in  Madras.     They  conceive  that  this 
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liability  made  the  accounting  "a  question  relating  to  the  execution  of  the  decree/' 
within  the  meaning  of  the  latter  clause  of  the  Section.  But  even  if  it  did  not, 
they  think  that  upon  the  ordinary  principles  of  estoppel,  the  respondent  cannot 
now  be  heard  to  say  that  the  mesne  profits  in  question  are  not  payable  under  the 
decree.  Nor  do  they  feel  pressed  by  the  observations  made  by  Mr.  Justice 
Markby  in  the  case  reported  in  the  4  B.  L.  R,  p.  113.* 

The  Court  here  had  a  general  jurisdiction  over  the  subject-matter,  though  the 
exercise  of  that  jurisdiotion  by  the  particular  proceeding  may  have  been  irregular. 
The  case  therefore  seems  to  fall  within  the  principle  laid  down  and  enforced  by 
this  Committee  in  the  recent  case  of  Piaani  v.  Tfie  Attorney  General  of  OibraUar, 
5  L.  R  P.  C.  516,  in  which  the  parties  were  held  to  an  agreement  that  the  ques- 
tions between  them  should  be  heard  and  determined  by  proceedings  quite  contrary 
to  the  ordinary  cursua  curice. 

From  what  has  been  said  it  follows  that,  in  their  Lordships'  opinion,  the  order 
of  the  SEigh  Court,  which  is  under  appeal,  ought  to  be  reversed.  Their  Lordships 
would  have  felt  great  regret  in  coming  to  the  contrary  conclusion.  That  proceed- 
ings begun  in  1864,  and  for  several  years  carried  on  without  objection,  should  in 
1875  be  pronounced  infructuous  on  the  ground  of  irregularity,  and  the  party 
relegated  to  a  iresh  suit  in  order  to  assert  an  indisputable  rights  would  be  a  result 
discreditable  to  the  administration  of  justice.  In  such  a  suit  the  plaintiff  would 
probably  find  himself,  either  successfully  or  unsuccessfully,  opposed  by  a  plea  of 
limitation.  If  such  a  plea  were  successful,  great  injustice  would  be  done  to  the 
plaintiflT;  if  it  were  unsuccessful,  the  respondent  would  probably  find  himself  in  a 
worse  position  than  that  in  which  he  will  be  placed  oy  the  allowance  of  this 
i^peal ;  since  in  such  a  suit  the  plaintiff  might  recover  intere^st 

With  the  claim  for  interest  made  by  the  present  appeal  their  Lordships  have 
already  dealt.  They  can  see  no  grounds  for  the  other  objections  taken  by  the 
appellant  to  the  order  of  the  Civil  Court.  They  are  of  opinion,  in  particular,  that, 
in  the  circumstances  of  the  case,  that  Court  could  not  have  dealt  otherwise 
than  it  has  dealt  with  the  plaintiff's  share  in  the  outstanding  debts.  On  the 
other  hand,  the  respondent  has  not  insisted  on  any  of  the  objections  taken  in  his 
grounds  of  appeal  to  the  High  Court  other  than  that  on  which  the  High  Court 
made  its  order.  Their  Lordships,  therefore,  will  humbly  advise  Her  liLEijesty  to 
reverse  the  order  of  the  High  Court  of  the  28th  June  1872,  and  in  lieu  thereof 
to  order  that  the  appeal  against  the  order  of  the  Civil  Court  of  Cuddalore  of  the 
31st  January  1872,  do  stand  dismissed,  and  the  said  order  affirmed,  and  that 
each  party  do  pay  his  own  costs,  both  of  the  appeal  to  the  High  Court  and  of 
this  appeal* 


The  25th  June  1875. 

Present. 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smithy  and 

Sir  Robert  P.  Collier. 

Mortgage —  Usufruct — Interest. 


On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh. 

Rajah  Ameer  Hussun  Khan 

versus 
Mukhdoom  Singh  and  others. 
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Where  a  mortgageetis  in  possession  it  would  reqnirfe  very  clear  words  to  indaoe  their  .  Jx)rd£hipB  to 
put  such  a  construction  upon  the  mortgage  deed,  that  it  was  the  intention  of  the  parties  that  the  moiigagee 
should  both  hare  the  usufruct  of  the  property  and  be  paid  interest  at  the  stipulated  rate  frotn  the  tux^ 
of  the  mortgage  down  to  tiie  period  of  redemption. 

Mr,  Cowicy  Q.C.y  for  Appellant 
Mr.  C.  W.  Arabhoon  for  Respondents. 

lliis  is  ati  appeal  from  a  decision  of  thid  Jndioiai  Oommissioner  of  Oiidh,  which 
affirmed  the  judgments  of  the  Assistant  Oommissioner^  and  of  the  offidatmg  Oom- 
missioner who  heard  the  Case  on  Appeal  fr6m  the  Assistant  Oommissionen 

The  suit  was  brought  bj  Mukhdoom  SiHgh^  Mohan  Singh,  and  Esree  Singh 
ajrainst  the  Rajah  Ameer  Hussun  Khan  to  redeem  taldoka  iSiwapoor,  Which  th^j 
alleged  had  been  mortgaged  to  one  Oomrao  Singh  for  Rs.  3,067,  and  after  his  deatfi 
had  got  into  the  possession  of  the  Rajah  Nawab  Ali  Khan,  in  oonseqaenoe  of  a  snb^ 
mortgage  from  tne  widow  of  Oomhio  Singh.  The  deiBudant  (the  present  appellant) 
is  the  son  of  the  Rajah  NaWab  Ali  Khan,  and  his  case  appears  to  be  thiit  the  RAjah 
was  in  possession  from  a  period  prior  to  the  settlement  in  1858  ;  that  in  thAt  year 
he  was  admitted  as  talookdar  to  the  talook^  and  he  daims  to  hold  it  free  of  anj 
claim  on  the  part  of  the  original  mortgagors. 

That  the  respondent,  Mohan  Singh,  was  entitled  to  the  talook,  and  ihortgaged 
it  to  Oomrao  Singh,  is  not  disputed  in  the  present  appeal,  nor  was  it  disputed  in  the 
Courts  below.  The  mortgage  made  to  Oomrao  Singh  is  of  the  English  oate  of  Julj 
1846.  It  is  a  usufructuary  mortgage  of  a  Yery  formal  and  predse  kitid;  and  atatM 
that  Mohun  Singh,  the  son  of  rurtab  Singh^  tnbrtgaged  the  talook  to  lliairoor 
Oomrao  Singh  for  the  sum  of  Rs.  3,067,  and  fixes  the  amount  of  interest  at  ^^  rupees 
three  and  two  annas  per  cent  per  month."  The  mortgage  also  states  that  possession 
had  been  delivered  to  the  mortgagee,  and  it  contains  this  clause: — ^^  I  moreover  agree 
that  whenever  I  be  disposed  to  redeem  I  engage  to  repay  every  fraction  of  a  pie  df 
the  principal  and  interest  in  a  lump  sum,  at  the  time  when  crops  are  not  standing 
on  the  ground  at  the  end  (fallow  portion  of  the  agricultural  year)  of  the  monib  of 
Jeith,  and  then  have  the  estate  redeemed." 

It  appears  te  be  clear  that  the  mortgagee^  Oomrao  Singh,  was  put  intb  poiN 
session.  It  is  admitted  that  as  against  Oomrao  8infi;h  the  right  to  reaeem  has  been 
in  no  way  foreclosed  or  barred,  and  the  question,  and  the  only  question  in  this  oase^ 
upon  the  merits,  is  whether  the  Rajah  Nawab  Ali  Khan  came  in  under  the  mortgagee's 
title,  or  whether  he  came  in  as  a  stranger  te  it^  so  that  he  can  hold  the  estate  by 
virtue  of  title  or  possession  against  bom  the  mortgag6r  and  the  Original  mortgam^ 
The  Assistant  Oommissioner  and  the  officiating  Oommissioner  have  found  as  a  fiict 
that  there  was  a  sub-mortgage  from  the  widow  of  Oomrao  Singh  to  Rajah  Nawab 
Ali.  It  is  said  that  they  have  found  this  fact  upon  insufficient  evidence.  Un- 
doubtedly the  evidence  is  slight^  but  upon  a  review  of  it,  and  giving  full  weight  to 
the  considerations  which  have  been  presented  by  the  learned  Oounsel  for  the  appel- 
lant, their  Lordships  think  that  there  is  enough,  in  the  absence  of  the  proof  which 
might  have  been  expected  from  the  defendaiit)  to  shbw  that  he  did  obtain  possession 
in  some  way  under  the  original  mortgagee,  either  by  a  sub-mortgage,  or  by  Some 
arrangement  with  the  widow  of  Oomrao  Si^gh. 

That  the  claim  to  treat  the  Rajah  as  a  mortgagee  Was  nt>t  pxA  forwaid  foir  the 
first  time  after  the  settlement  is  clebr  from  a  petition^  dated  the  12th  June  1856,  of 
Mohun  Singh.  ^^  After  the  usual  petitionary  address  the  petitioner  stetes  that  the 
estete  of  Rawapoor,  ete.,  the  petitioner's  ancestral  landed  property,  was  mortgaged 
to  Rajah  Nawao  Ali  Khan,  and  at  the  tim6  the  seltldmeht  WM  in  ]i)ttiigreSS*' — wai 
is,  the  settlement  before  the  mutiny — ^'  the  Oourt  ordered  the  petitioner  to  arrange 
for  the  payment  of  the  redemption  money."  That,  6f  course,  is  no  evidence  that 
there  was  such  a  mortgage  ;  but  it  is  proof  that  the  case  upon  which  the  plaintiffs 
now  rely  was  put  forwara  at  this  early  period.  The  petition,  no  doubt,  aoes  not 
state  that  the  mortgage  was  to  Oomrao  Singh,  and  that  by  sub-mortgage  the  land 
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got  into  the  possession  of  Nawab  Ali  Khan ;  but  it  sufficiently  shows  that  it  was 
then  oontended  that  in  some  way  the  Rajah  held  as  mortgagee. 

In  the  present  sait  the  evidenoe  consisted  of  two  depositions  of  witnesses  given 
at  the  time  of  the  settlement,  and  of  the  evidence  of  one  of  the  plaintiffs.  The  de- 
])Osition  of  Amjud  Ali,  who  was  the  vakeel  of  the  Rajah  Nawab  Ali  E^an  at  the 
settlement,  has  been  mainly  relied  on  by  the  Courts  below.  It  seems  that  the  Rajah 
vras  at  that  tine  a  minor,  and  that  his  estate  was  nnder  the  care  of  the  Com- 
missioner.  This  deposition  has  the  character  of  a  statement  of  claim  on  the  part  of 
the  minor  Rajah  ;  and  tpfeadng  it  in  that  way  it  certainly  affords  evidenoe  that  at 
that  time  the  daim  of  the  Rajan  to  a  settlement  was  put  on  the  ground  that  he  was 
mortgagee.  The  statement  in  the  deposition  is  this  : — ^^  The  vilkges  of  Eoomhnrya 
and  Mwurya  were  mortgaged  by  Hoolas  and  Moonno  Singh  to  Oomrao  Singh, 
talookdar  of  Rihar,  whose  widow,  after  his  death  either  in  1254  or  1255  Fnslee, 
re-mortgaged  them,  along  with  the  talooka  of  Rawapoor,  to  my  master.  The  deed 
of  mortgage  is  in  my  possession,  and  the  amount  is  therein  mentioned.  I  do  not 
remember  the  exact  amount ;  and  ever  since  the  re-mortgage  we  have  continued 
in  possession.''  The  Rajah  was  in  possession.  The  vakeel  had  to  account  for  his 
possession,  and  this  is  the  statement  which  he  gives,  and  upon  which  it  appears  that 
action  was  taken  ;  for  in  1264  Fnslee,  according  to  this  man's  statement,  the  lease  was 
executed  in  favor  of  the  Rajah.  There  is  a  deposition  of  Dnryao  Singh,  Canoongoe 
of  Tehsil  Biswan,  to  the  same  effect,  but  that  cannot  be  regarded  as  legitimate  evidence, 
because  it  is  not  shown  that  the  man  was  dead,  and  he  certainly  did  not  stand  in  the 
relation  of  agent  to  the  Rajah. 

Then  there  is  the  positive  evidence  of  one  of  the  plaintiffs  who  was  examined  in 
the  present  suit,  Esree  Sin^h^  who  {^  the  grandson  of  Mohun  Singh.  He  says  : — 
"  In  1254  Fnslee  Mohun  Smgh  mortgaged  the  estate  in  question  to  Oomrao  Singh 
for  Rs.  3,067.  One  y^a^r  fift^r  tl^e  di^te  of  the  mpirtgag^he  died.  He  was  talookdar 
of  Rihar.  His  widow  mortgaged  it  to  Rajah  Nawab  Ali  Khan  for  Rs.  5,200  in 
1256  Fnslee.  Ever  since  np  to'  the  annexation  he  held.  No  term  for  redemption 
was  fixed." 

The  original  mortage  being  beyond  dispute,  and  there  being  this  evidence 
that  th(B  Rajw  held  nnaer  a  SfiVmor^ge,  an  anawei:  was  certainly  called  for  on 
the  part  of  the  Rajah  ;  and  the  answer  he  gives  appears  to  be  entirely  unsatisfactory. 
He  does  not  rely  upon  mere  possession  and  say,  I  got  in  as  a  trespasser,  and  am 
eotitlsd  to  hold  the  talook  by  virtue  of  possesion  and  protected  by  the  Statute  of 
Limitations  ;  but  he  sets  up  an  affirmative  title  that  the  chuckladar  leased  it  to  him, 
ai^d  he  has  entirely  failed  to  prove  that  title.  He  ha;?  asserted,  but  has  not  proved 
it.  Their  Lordships  think  therefore  that,  under  the  circumstances,  they  cannot  say 
that  &e  two  Opmmissioners,  who  found  the  facts,  were  wrong  in  coming  to  the  con- 
pluslpp  that  the  B^jah  did  hold  the  talook,  by  some  title  derived  from  the  original 
mortgagee ;  and,  that  being  so,  they  think  tibat  the  judgment  of  the  Judicial  Com- 
missioner upon  the  main  question  should  be  supported.  Mr.  Oapper,  the  Judicial 
Commissioner,  who  first  heard  the  special  appeal,  difiered  from  the  Commissioners 
below,  thinking  the  evidence  was  insufficient,  but  upon  review  Mr.  Currie  came  to 
the  opposite  conclusion.  Therefore  iiiree  Commissioners  in  Ondh  have*thought  that 
this  evidence  was  sufficient. 

Wb^jt  h^A  ju^t  b6en  8ai4  disposes  of  the  main  question  in  the  ease. 

Then  another  question  arises,  whether  the  decree  pf  the  Judicial  Commissioner 
9ho9kl  ftand  Yfiik  respect  to  ^]\o  interest.  It  is  immaterial  to  enquire  whether  the 
iJudipiiU  Qpinmi^iQuer  ht^d  ppiyer  to  vary  the  decree  of  the  officiatmg  Commissioner 
ill  t)ie  wfty  he  }^8L§  done,  ^i^ice  tjbeir  Lprdships  have  the  whole  record  before  them 
apo|i  gpi^eral  appeia^li  ^ii  may  direct  the  right  or4er,  if  this  be  not  the  right  one. 

UppQ  the  foonstruction  pf  the  original  mortgage  to  Oomrao  Singh,  which  must 
govern  this  question,  it  appears  to  them  that  the  usufruct  was  to  be  set  against  the 
interest,  and  that  it  was  not  the  intention  of  the  parties  that  the  mortgagee  should 
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have  both  the  usufruct  of  the  property  and  be  paid  interest  at  the  stipulated  rate  of 
43  per  cent,  from  the  time  of  the  mortgage  down  to  the  period  of  redemption.  It 
would  require  very  clear  words  to  indace  their  Lordships  to  put  such  a  coustruction 
upon  the  deed.  (See  on  this  point  a  judgment  of  this  tribunal,  Seth  Seetaram  and 
another  against  Argoon  Singhy  delivered  on  the  19th  February  1874.*)  If  it  had  been 
shown  that  the  usufruct  would  not  have  amounted  to  the  stipulated  interest,  other 
questions  would  have  arisen,  and  possibly  an  account  might  have  been  decreed  ;  bnt 
Mr.  Cowie,  on  the  part  of  the  appellant,  has  exercised  a  wise  discretion  in  desiring 
that  the  matter  should  remain,  if  their  Lordships  were  of  opinion  that  he  was  not 
entitled  both  to  the  interest  and  the  usufruct,  where  the  Judicial  Commissioner  has 
placed  it,  so  far  as  this  claim  to  interest  is  concerned. 

In  the  result  their  Lordships  will  humblv  advice  Her  Majesty  to  affirm  the 
decree  appealed  from  and  to  dismiss  this  appeal^  with  costs. 


The  26th  June  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  EL  Smith,  and 

Sir  Robert  P.  Collier. 

Usufructuary  Mortgage — Payment  of  Balance  before  fixed  Day — Power  of  Sale 
— Mortgage  by  Conditional  Sale — Redemption — Foreclosure^ 

On  Appeal  from  the  High  Court  at  Madras. 

Thumbasawmy  Mudelly  and  another 

versus 
Mahomed  Hossain  Bowthen  and  others. 

Where  a  mortgage  deed,  under  which  the  mortgagee  was  in  possession,  provided  for  the  payment 
of  the  halanoe  before  a  day  fixed,  but  not  until  that  b^anoe  should  have  been  ascertained  by  an  account 
by  the  mortgagee ;  and  the  consequence  of  the  breach  of  this  obligation  to  pay  the  balance  was  a  power 
to  the  mortgagee  to  become  the  purchaser  of  the  property  at  a  certain  valuation  ;  it  was  held  that  this 
case  (the  security  not  being  a  mortgage  by  conditional  sale)  stood  clear  of  the  decision  of  the  Judidal 
Ck>mmittee  in  the  case  of  Pattabhiramier  y.  Veneattmf  Ndiehen,  and  that  there  was  no  reason  for  pre- 
suming, at  this  cUstance  of  time,  that  the  very  special  agreement  contained  in  the  deed  was  carried  out 
between  the  parties  according  to  its  terms,  tiie  contemplated  settlement  of  accounts  being  a  necessary 
preliminary  to  the  performance  of  that  contract 

Referring  to  the  modem  course  of  decision  in  the  Kadras  and  Bombay  High  Courts,  applying  to 
mortgages  by  conditional  sale,  the  practice  of  the  Buglish  Courts  of  Equity  of  recogniaing  in  the  mort- 
gagor a  right  of  redemption  notwithstanding  that  the  time  stipulated  for  foreclosure  may  have  passed 
by,  as  being  in  contrast  with  the  mode  of  proceeding  followed  in  Bengal,  and  contrary  to  the  exposition 
of  the  law  contained  in  the  above-mentioned  decision  of  the  Ju£cial  Committee,  their  Lordships 
observed  that  this  state  of  the  law  was  eminently  unsatisfactory,  and  one  which  seemed  to  call  for  the 
interposition  of  the  LegislatUTe. 

Mr,  Mayne  for  Appellant. 
Mr,  Ldth,  Q.C.,  and  Mr.  J,  B.  Norton  for  Respondenta 

Sir  Jamjes  Colvile  delivered  the  following  judgment,  in  which  the  facte  of  the 
case  are  sufficiently  stated : — 

In  the  year  1815  certain  persons  described  as  the  Mirasi  proprietors  of  eight 
shares  in  Bajagiri  executed  the  deed  of  the  2nd  July  of  that  year,  which  is  set 
out  at  page  35  of  the  Record.  It  purports  on  the  face  of  it  to  be  a  deed  of 
usufructuary  mortgage  of  certain  lands  in  the  hamlet  of  Manmoda,  which  is 
attached  to  Rajagiri,  and  to  be    made  in  favor  of  one  Appavoo  Modaliar,  for 

*  See  p.  15  ante. 
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the  purpose  of  securing  the  repaymeat  of  2,500  pons  in  the  manner  therein 
specified. 

The  name  of  Appavoo  was,  however,  used  for  that  of  Saminadha  Modaliar, 
who  was  the  real  mortgagee,  and  is  now  represented  by  thg  appellants.  The 
respondents  are  the  representatives  of  the  mortgagors.  This  deed  must  now  be 
taken  to  comprise  all  the  terms  of  the  contract ;  and  the  only  question  is  whether 
by  force,  and  according  to  the  tenor,  of  its  provisions  the  mortgagees  became  in 
1820  the  absolute  proprietors  of  the  property  ;  or  whether  they  continued  to  hold 
it  as  mortgagees,  subject  to  the  right  of  redemption,  in  which  case  the  mortgage 
debt  is  admitted  to  have  been  liquidated  by  the  usufruct  at  the  close  of  the  year 
1866-67.  The  Civil  Court  at  Tanjore,  and  the  High  Court  of  Madras,  have  taken 
the  latter  view  of  the  transaction,  and  have  given  the  respondents,  the  plaintiffs 
in  the  suit,  a  decree  for  the  lands  with  mesne  profits  from  the  above-mentioned 
date. 

In  impugning  this  decree  the  appellants  have  chiefly  relied  upon  the  law  as 
laid  down  by  this  Committee  in  the  case  of  Pattabhiramier  v.  Vencatow  Naicken 
and  anotfier,  13  Moore's  I.  A.,  p.  560.*  And  the  contention  before  us  has  raised 
two  questions,  first,  whether  that  case,  if  assumed  to  contain  a  correct  exposition 
of  the  law  prevailing  in  the  Presidency  of  Fort  St.  George,  governs  the  present ; 
and,  secondly,  how  far  that  exposition  is  to  be  taken  to  be  of  binding  authority, 
regard  being  had  to  one  passage  in  their  Lordships'  judgment,  and  to  the  course 
of  decision  in  the  Caurts  of  Madras. 

Their  Lordshipi^  will  in  the  first  instance  proceed  to  determine  the  first  of 
these  questions. 

Now,  what  was  really  decided  by  the  case  in  the  13th  Moore  I.  A.  ?  It  was 
that  the  contract  of  mortgage  by  conditional  sale  is  a  form  of  security  known  under 
various  names  throughout  India ;  that  according  to  the  ancient  law  of  India  it 
was  enforceable  according  to  its  letter;  and  that,  whether  it  was  embodied  in  one 
instrument  or  in  two  separate  instruments,  and  whether  or  not  the  transaction 
appeared  on  the  fiice  of  the  instrument  to  be  in  its  inception  a  mortgage ;  and 
further  that  this  law  must  be  taken  to  prevail  in  every  part  of  India  in  which  it 
had  not  been  modified  either  by  actual  legislation  or  by  established  practice. 

The  subject  matter  of  the  decision,  therefore,  is  the  contract  of  mortgage  by 
conditional  sale. 

Mr.  Justice  Macphers6n,  in  his  work  upon  mortgages,  thus  defines,  and,  as 
their  Lordships  think,  accurately  defines,  this  form  of  security.  He  says :  "  The 
mortgage  by  conditional  sale,  '  kut-kubala,'  or  '  bye-btl-wufa,'  is  that  in  which 
the  borrower,  not  making  himself  personally  liable  for  the  repayment  of  the 
loan,  covenants  that,  on  default  of  payment  of  principal  and  interest  on  a  certain 
date,  the  land  pledged  shall  pass  to  the  mortgagee.'  Such  a  mortgage  might 
or  might  not  ba  usufructuaiy.  If  usufructuary,  it  usually  contained  a  stipulation 
that  the  usufruct  should  be  in  lieu  of  interest.  The  efiect  of  such  a  stipulation 
was  modified  by  le^lation  in  consequence  of  the  laws  against  usury,  but  has, 
by  Act  XXVIII  of  1855,  been  restored  in  its  integrity  as  to  aU  contracts  made 
subsequent  to  the  passing  of  that  Act.  The  essential  characteristic  of  a  mortgage 
by  conditional  sale  was  that,  on  the  breach  of  the  condition,  the  contract 
executed'  itself,  and  the  transaction  was  closed  and  became  one  of  absolute  sale 
without  any  further  act  of  the  parties  or  accountability  between  them.  That  it 
still  has  this  effect  in  the  Presidency  of  Madras  was  ^hat  was  decided  by  the 
case  in  the  13th  Moore  I.  A 

Such  a  security,  however,  seems  to  be  very  distinguishable  from  that  which 
is  in  question  in  this  suit  By  the  deed  of  the  2nd  July  1815,  the  mortgagors 
stated  that,  by  reason  of  urgent  need,  they  had  mortgaged  to  the  mortg^ee  and 
put  him  in  possession  of  the  lands  in  question  ;  and  that  they  had  agreed  to  pay 

♦  16  W.  B.  P.  C.  35  ;  2  Suth.  P.  C.  R.  410. 
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the  principal  sum  of  2,500  pons  (which  was  macle  up  of  1,000  pons  bofrrowod  in 
cash,  and  a  debt  which  they  had  undertaken  to  pay)  with  interest  at  1  fanam  per 
10  pons  per  mensem;  they  then  stipulated  that  the  rents  should  be  applied  first 
in  payment  of  the  Government  revenue ;  next,  in  payment  of  the  salary  of  a 
manager ;  and  afterwards,  in  reduction  of  the  debt.  So  far  the  security  does  not 
ditfer  from  a  simple  usufructuary 'mortgage.  Then  follows  this  clause:  ''The 
instalments  for  this  money  are  as  follows: — To  be  paid  on  the  30th  Fanguni  of 
Tuva  (corresponding  to  9th  April  1816),  500  pons ;  on  the  30th  Panguni  of  Dhata 
(corresponding  to  the  10th  April  1817),  500  pons ;  on  the  80th  Panguni  of  Iswara 
(corresponding  to  ),  500  pons ;  on  the  30th  Panguni  of 

Bahud|iania  (corresponding  to  ),  500  pons/'    These  payments, 

if  made,  would  reduce  the  debt  by  2,000  pons. 

The  satisfaction  of  the  balance  which  might  include  500  pons  of  principal 
immey,  was  left  to  be  made  by  an  adjustment  of  accounts.  The  deed  goes  on 
thus :  ''  and  in  the  year  Pramadhi,  corresponding  to  1819-20,  a  settlement  of  the 
accounts  of  the  receipts  and  disbursements  shall  be  made,  and  any  amount  that 
may  be  due  afler  deducting  payments  out  of  the  principal  and  intent  as  afore- 
said, we  undertake  to  pay  in  cash  in  foil  on  the  30th  Panguni  of  the  said  year 
(corresponding  to  the  ),  and  to  redeem  the  mortgage,"    The 

obligation,  therefore,  to  pay  the  balance  before  a  day  fixed,  was  not  to  attach  until 
that  balance  should  have  been  ascertained  by  an  account^  in  which  the  mortgagee 
was  necessarily  to  be  the  accounting  party.  And  what  was  to  be  the  conse* 
quence  of  the  breach  of  this  obligation  if  it  did  attach  ?  If  ot  that  thereupon 
that  which  was  a  mortgage  in  its  inception  was  to  become  an  absolute  sale  as 
from  the  beginning,  finally  closing  the  transaction  between  the  parties,  as  in 
the  case  of  an  ordinary  mortgage  by  conditional  sale ;  but  tiiat  the  land  should 
be  valued  at  so  much  per  veli ;  that  the  mortgagee  should  become  the  purchaaer 
at  that  rate  of  so  much  of  it  as  would  satisfy  the  balance  due  to  him,  taking  the 
whole  if  such  balance  amounted  to  1,269  pons  and  3|  fanams,  but  letaining  his 
right  to  sue  the  mortgagors  personally  for  any  final  balance  of  the  original  debt 
and  interest  that  might  remain  due  after  the  completion  of  that  purchase. 

It  is  admitted  that  the  mortgagors  never  paid  any  of  the  several  instalments 
of  500  pons,  and  Mr.  Mayne  called  upon  their  Lordships  therefore  to  presume 
that  on  the  9th  April  1820,  at  least  the  sum  of  1,269  pons  remained  due.  But, 
on  the  other  hand,  it  has  been  found  by  the  Lower  Court,  and  it  is  admitted  in 
the  appellants'  case,  that  no  settlement  of  accounts  took  place  in  1820,  or  sub- 
sequently thereto.  Their  Lordships  are  therefore  of  opinion  that  this  case  (the 
security  not  being  a  mortgage  by  conditional  sale)  stands  clear  of  the  decision  in 
the  13th  Moore's  I.  A. ;  and,  fiirther,  that  there  is  no  reason  for  presuming,  even 
at  this  distance  of  time,  that  the  very  special  agreement  Contained  in  the  deed 
of  the  2nd  July  for  the  purchase  of  the  property  in  certain  events  was  carried 
out  between  the  parties  according  to  its  terms,  the  contemplated  settlement  of 
accounts  being  a  necessary  preliminary  to  the  performance  of  that  contract. 
Indeed,  the  appellants  have  not  distinctly  rested  their  ease  on  any  such 
presumption. 

The  conclusicoi  at  which  their  Lordships  have  thus  arrived  being  of  itself 
sufficient  to  determine  this  appeal,  it  is  not  absolutely  necessaiy  for  them  to  con- 
sider the  second  of  the  questions  raised  concerning  the  decision  in  the  13th  Moore's 
I.  A.  The  great  importance,  however,  of  the  prmciples  involved  in  that  question 
induces  them  to  notice  it. 

The  passage  of  the  judgment  in  the  case  of  PaMtAMnofmier  v.  VencaJtow 
Naicken,  which  seems  to  have  led  the  Courts  of  India,  in  some  of  the  cases  which 
will  be  afterwards  dted,  to  the  belief  that  it  had  not  that  binding  force  upon  them 
which  an  unquahfied  ruling  of  this  tribunal  of  ultimate  resort  would  unquestion- 
ably possess,  is  in  these  words :  ''  It  must  not  then  be  supposed  that,  in  allowing 
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this  appeal,  their  Lordships  design  to  disturb  any  rule  of  property  established  by 
ju<Moial  decisions  so  as  to  form  part  of  the  law  of  the  forum,  wherever  such  may 
prevail,  or  to  aflPect  any  title  founded  thereon."  In  order,  then,  to  see  how  £bu-  this 
reservation,  taken  in  its  fullest  sense,  can  qualify  the  effect  of  the  judgment,  it  is 
necessary  to  consider  what  has  been  the  course  of  decision  upon  mortgages  by 
conditional  sale  in  the  Courts  of  Madra& 

Mr.  Mayne  has  shown  that  up  to  1858  the  decisions  of  the  late  Sudder  Court 
of  Madras,  weve,  with  one  exception,  perfectly  consistent  with  that  of  this  Board 
in  Pattabhiramiet^s  case.  Inaeed,  this  is  almost  admitted  in  the  judgment  of 
the  Hiffh  Court  of  Madras  of  the  11th  December  1871,  which  will  be  afterwards 
referred  to.  But  in  1858  the  current  of  decision  seems  suddenly  to  have  turned. 
In  the  Case  No.  49  of  1868,  decided  on  the  28th  August  in  that  year  (Madras 
Sudder  Adawlut  Decisions  for  1868,  p.  142),  the  Judges  said:  '^The  Court 
observes  that  the  transaction  was  a  loan  of  money  on  the  security  of  certain 
property,  and  that  the  established  practice  of  the  Courts  of  lenity  in  England  is 
to  recognize  in  the  mortgagor  a  right  of  redemption,  notwithstanding  that  the 
time  stipulated  for  foreclosure  may  have  nassed  by,  and  they  do  so  on  the  ground 
that  the  repayment  to  the  mortgagee  of  the  money  lent  by  him,  with  interest,  is 
an  equitable  discharge  of  his  claims.  The  Court  of  Sudder  Adawlut  recognizes 
the  justice  of  this  principle.  They  remark  that  there  is  an  obvious  distinction 
between  a  conditional  sale  with  power  to  redeem  and  a  mortgage.  The  parties 
in  the  first  instance  fix  a  value  on  the  property,  and  the  transaction  is  a  true 
arrangement  for  the  sale  thereof  for  such  consideration:  In  the  latter  instance,  a 
sum  is  borrowed  not  representing  the  value  of  the  property,  and  it  may  be  far 
within  such  value,  the  only  care  l^ing  that  the  property  shall  be  of  such  value  as 
will  cover  the  loan  by  way  of  security.  It  is  therefore  strictly  equitable  that,  on 
the  failure  to  pay  off  the  loan  by  the  time  stipulated,  the  lender  should  &11  back 
upon  the  security,  not  to  absorb  the  whole,  but  to  take  his  money  out  of  it.  The 
daose  of  forfeiture  in  a  mortgage  deed  the  Court  view  as  introduced  in  terrorem, 
by  way  of  a  penalty,  and  it  is  not  the  practice  of  the  Court  of  Equity  to  enforce 
penalties.  They  merely  accord  to  the  several  parties  their  just  and  equitable 
rights,  ascertained  on  consideration  of  the  value  that  has  passed  from  the  one  to 
the  other,  and  which  has  to  be  recovered  back." 

It  appears,  then,  that  the  Judges  of  the  late  Sudder  Court  in  1858,  took  upon 
themselves,  in  contravention  of  the  law  of  India,  as  declared  and  enforced  by  the 
decisions  of  their  predecessors,  to  apply  to  this  class  of  security  for  the  first  time 
the  principles  which  the  English  Courts  of  Equity  have  for  centuries  applied  to 
mortgagees  in  this  country.  It  would  seem,  however,  that  they  did  not  adopt 
those  principles  in  their  integrity,  since  they  treated  the  stipulation  in  favor  of  the 
mortgagee  as  a  mere  penalty,  and  made  no  provision  for  his  getting  the  benefit  of 
it  by  the  machinery  of  a  foreclosure  suit  They  apparently  contemplated  no 
femedy  against  the  mortgaged  property  but  that  of  sale. 

This  case  was  followed  by  the  late  Sudder  Court,  notwithstanding  the 
vigorous  and  well  reasoned  protest  of  one  of  its  Judges  (iSr,  Morehead),  which  is 
to  be  found  at  page  150  of  the  S.  A.  D.  for  1859,  in  uiree  cases  decided  in  1859, 
and  in  three  more,  of  which  one  was  the  very  case  of  Pattabhiramier,  decided  in 
1860.  And  so  the  cpurse  of  decision  in  the  Courts  of  Madras  stood  when  special 
leave  to  appeistl  was  granted  in  Pattabhiramier's  case  by  this  Board  in  April  1861. 
Now,  if  that  appeal  had  been  prosecuted  without  delay,  and  those  who  constituted 
the  Committee  that  heard  it  had  had  before  them  aU  the  cases  in  favor  g(  the  decree 
which  had  then  been  decided  in  the  Madras  Court,  their  Lordships  believe  that  the 
Committee  would  nevertheless  have  allowed  the  appeal,  and,  so  far  from  treating 
those  cases  as  establishing  a  course  of  practice  inconsistent  with  that  which  had 
previously  prevailed,  would  have  overruled  them  as  decided  on  erroneous  principles. 

It  umortunately  happened^  however,  that  the  appeal  slept  for  pine  years,  and 
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that  in  the  interval  the  Sudder  Court,  and  afterwards  the  High  Court  which 
succeeded  it,  continued  the  course  of  decision  which  the  former  had  begun  in  1858. 
This  appears  by  the  judgments  of  the  High  Court  in  1  M.  H.  C.  R.,  p.  460 ; 
2  M.  H.  C.  R.,  p.  420;  and  7  Jl  H.  C.  R.,  p,  6.  In  the  first  of  these  cases  Chief 
Justice  Scotland  recognized  the  mortgagee's  right  to  a  decree  for  foredoeure. 
which  does  not  seem  to  have  been  admitted  by  the  earlier  deci*ees.  In  the  second 
the  Judges  treated  the  law  as  settled  in  almost  absolute  conformity  with  that 
administered  by  the  Court  of  Chancery ;  observing,  however,  that  in  India,  as  in 
England,  there  may  be  sales  with  a  condition  for  re-purchase  within  a  fixed  time, 
against  the  breach  of  which  Equity  will  not  relieve.  On  this  point  they  said,  *'  It 
is  the  intention  of  the  parties  which  governs,  and  that  intention  may  be  shown 
by  the  deed  itself,  by  other  instruments,  or  even  by  oral  evidence/'  In  the  last 
case  the  Judges  held  that  the  security  in  question  was  one  of  the  latter  class,  and 
accordingly  gave  effect  to  it  according  to  its  strict  tenor.  But  in  giving  their 
judCTienty  which  was  delivered  late  in  December  1871,  they  took  occasion  to  say, 
of  the  case  ia  13  Moore's  I.  A. : — 

"  If  we  were  bound  by  a  caae  recently  decided  in  the  Privy  Council,  the 
appellant  must  necessarily  succeed,  for  the  Judicial  Committee  observe  that  there 
has  been  no  course  of  decision  in  Madras  admitting  of  relief  after  the  time.  They 
base  their  judgment  upon  this,  and  intimate  that  it  would  have  been  the  other 
way  if  the  &J^  were  otherwise.  It  is  otherwise,  for  the  decisions  of  the  late 
Sudder  Court  since  1858  have  carried  the  doctrine  so  far  as  to  say  that  wherever 
the  security  for  money  is  an  object  of  the  transaction,  no  sale  can  become  absolute. 
The  High  Court  have  followed  the  English  rule  which  the  Sudder  Court  intended 
to  foUow,  and  have  held  the  question  U>  be  one  of  construction,  admitting,  how'- 
ever,  fer  the  purposes  of  the  construction,  other  documents,  and  oral  evidence." 

A  similar  alteration  by  judicial  decisions  of  the  antecedent  law  seems  to  have 
been  effected  at  Bombay,  though  at « later  period.  In  the  case  No.  608  of  1 871» 
reported  9  Bomb.  H.  C.  R.,  p.  69,  Westropp,  CJ.,  reviews  the  law  and  its  changes 
both  at  Madras  and  Bombay.  He  states  that  the  change  in  the  latter  Presidency 
dates  only  from  1864,  when  the  case  of  Ranji  v.  Chinto,  1  Bomb.  H.  C.  R.,  199, 
was  decided.  And  the  Chief  Justice  observes :  "  The  recognition  of  the  right  to 
redeem  was,  having  regard  to  the  previous  decisions  of  the  Sudder  Adawlut,  perhaps 
somewhat  a  strong  measure.  It  had,  however,  for  a  long  time  previously,  been 
eonsidered  a  desirable  course  to  adopt,  and  eminent  Judges  of  the  High  Cettct^ 
who  had  formerly  been  Judges  of  the  S.  A.,  regretted  that  their  predecessors  had» 
for  the  mo6t  part,  enforced  the  conditions  for  purchase  in  gahcm  tahom  mortgages, 
as  such  a  course  had  been  found  to  promote  most  oppressive  and  grasping  conduct 
on  the  part  of  money-lenders  in  the  Mofussil."  It  would  be  difficult  to  have  a 
more  candid  admission  of  the  assumption  by  the  Courts  of  the  functions  of  the 
Legislature.  This  case  also  shows  that  the  Bombay  as  well  as  the  Madras 
Court  has  come  to  the  conclusion  that  the  modem  course  of  decision  is  to  prevail 
against  that  of  this  Committee  in  Pattabhiramier's  case* 

The  next  case  reported  in  this  volume.  No.  85  of  1871,  rules  that  the  right 
of  redemption  subsists,  and  will  be  enforced,  although  any  number  of  years  may 
have  elapsed  since  the  mortgagee's  title,  under  the  terms  of  the  deed,  would  have 
become  absolute,  unless  the  right  to  redemption  is  barred  by  cl.  15  s.  1  of  the 
Limitation  Act  XIV  of  1859. 

It  appears  to  their  Lordships  that  this  action  of  the  Courts  of  the  Minor 
Presidencies  is  open  to  grave  objection ;  not  only  because  in  so  altering  the  existing 
law  they  usurped  the  functions  of  the  Legislature,  but  also  because  the  change,  as 
effected,  involved  very  mischievous  consequences.  Under  the  law  as  laid  down  * 
by  them,  persons  who  fifty  years  ago  had  acquired,  as  the  law  then  stood,  an 
indefeasible  title  in  lands,  which  they  had  ^ver  since  held  and  enjoyed  in  optimA 
fide,  became  liable  to  be  dispossessed,  and  compelled  to  account  for  mesne  profits  at 
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the  suit  of  the  representatives  of  a  mortgagor  against  whom  the  sixty  years'  rule 
of  limitation  had  not  yet  run.  Nor  is  this  an  imaginary  case.  In  jthe  latest 
decision  cited  at  the  Bar  (No.  551  of  1874,  7  Madras  H.  C.  B.  395),  the  mortgage 
deed  was  executed  in  1811,  the  title  of  the  mortgagee  became  absolute  in  1816; 
there  had  been  since  1811  uninterrupted  possession  by  him,  or  by  a  purchaser  from 
him ;  and  the  suit  to  redeem  must  have  been  brought  but  just  within  the  sixty  years 
period  of  limitation.  The  Beports  show  that  other  instances  of  similar  distur- 
bance of  title  have  occurred,  and  more  may  occur. 

Again,  the  distinction  between  sales  with  a  condition  for  repurchase,  and 
mortgages  by  conditional  sale,  is  made  to  depend  upon  the  intention  of  the  parties 
to  the  original  transaction  proveable,  if  need  be,  by  oral  evidence.  This  seems  to 
open  a  wide  field  of  litigation,  and  to  leave  much  to  the  discretion  of  the  Judge 
in  each  particular  case ;  and  the  enquiry  is  embarrassed  by  the  circumstance  that 
the  parties  whose  intention  is  to  be  ascertained  cannot,  in  the  case  of  an  ancient 
transaction,  have  contracted  with  reference  to  a  state  of  law  which  the  Courts  of 
Madras  have  decided  no  longer  exista 

In  Bengal,  where  the  possible  mischiefs  that  might  result  fix>m  leaving  mort- 
gages by  conditional  sale  to  take  effect  according  to  their  tenor  early  became 
apparent,  the  Legislature  proceeded  on  sound  principles  to  apply  a  remedy.  By 
Reg.  I  of  1798  it  gave  the  mortgagor  the  means  of  avoiding  any  dispute  as  to 
tender,  and  of  keeping  alive  his  right  of  redemption  by  a  payment  into  Court. 

By  Beg.  XVlI  of  1806,  it  made  provision  for  redemption  and  judicial 
foreclosure  by  the  procedure  still  in  use.  But  this  Begulation,  as  was  properly 
decided  in  the  case  of  Sureefoomasa  v.  ShaiikJi  Enayet  HosBekiy  5  W.  Bep.  88,  had 
not  a  retrospective  operation  upon  titles  which  had  become  absolute  before  it 
came  into  force.  The  contrast  between  this  mode  of  proceeding  and  that  followed 
by  the  Courts  in  Madras  and  Bombay,  is  obvious. 

The  state  of  the  authorities  being  such  as  has  been  described,  it  may 
obviously  become  a  question  with  this  Uommittee  in  future  cases,  whether  they 
will  follow  the  decision  in  the  13th  Moore,  which  appears  to  them  based  upon  sound 
principles,  or  the  new  course  of  decision  that  has  sprung  up  at  Madias  and  Bombay, 
which  appears  to  them  to  have  been,  in  its  origin,  radicaUy  unsound. 

On  a  stale  claim  to  redeem  a  mortgage,  and  dispossess  a  mortgagee  who  had, 
before  1858,  acquired  an  absolute  title,  there  would  be  strong  reasons  for  adopting 
the  former  course.  In  the  case  of  a  security,  executed  since  1858^  there  would  be 
strong  reasons  for  recognizing  and  ^ving  effect  to  the  Madras  authorities,  with 
reference  to  which  the  parties  might  be  supposed  to  have  contracted.  Their 
Lordships  abstain  from  expressing  any  opinion  upon  this  question  until  the 
necessity  for  determining  it  shall  arise.  They  deem  it  right,  however,  to  observe 
that  this  state  of  the  law  is  eminently  unsatisfactory,  and  one  which  seems  to 
call  for  the  interposition  of  the  Legislature. 

An  Act  affirming  the  right  of  the  mortgagor  to  redeem  until  foreclosure  by  a 
judicial  proceeding,  and  giving  to  the  mortgagee  the  means  of  obtaining  such. a 
fbi'eclosure,  with  a  reservation  in  favor  g£  mortgages  whose  titles,  under  the  law 
BB  understood  before  1858,  had  become  absolute  before  a  date  to  be  fixed  by  the 
Act,  would  probably  settle  the  law,  without  injustice  to  any  party. 

In  the  present  case,  their  Lordships  can  only  recommend  Her  Majesty  to 
affirm  the  decree  under  appeal,  and  to  dismiss  this  appeal  with  costs. 
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The  l9t  July  1875, 

Presevi : 

Sir  J^mos  W*  ColvilQ,  3ir  Parn^  Peacock,  Sir  Montague  £.  Smithy 

and  Sir  Robert  P,  Collier, 

Ancestral  Property — Prvrnogeniture-^Hiridoo  Law  (MUakshara) — Joyni  S\virmly 

-r-Separate  Succession, 

(M  Appeal  frowi  the  ffigk  Oomi  qA  CqJfCutta^ 

Chowdhry  Chintamuz^  Singh 

versus 

Mussamut  Nowluckho  Konwari. 

W)iQi«  pkBfiMte^  pK>p9r<7  bw  I'^i^  M4  PQOording  to  the  role  of  primog^nitf^re,  aed  th^  |»?iilj  U 
^oyemed  \^j  the  U^  oi  tn@  Mitakali^ra,  that  law,  in  the  event  of  a  holder  dying  without  xapX^  iwue, 
would,  if  the  family  were  undivided,  give  the  successioa  tq  the  next  collateral  n^aie  heir  in  preference 
of  the  widow  or  daughteTS  of  the  last  possqsaorr 

Though  a  family  might  h9  ^pdivided,  the  aQpan^te  property  of  any  ^lamb^  would  go  ^ceordins 
to  th$  law  of  Bueces^loi^  to  separate  estate.  Whether  the  genera^  status  be  joint  or  undivided, 
property  which  is  Joint  will  follow  one,  aud  property  which  is  separate  will  follow  another,  course  of 
Buocesaiori. 

Mr.  LeUh,  Q.C,  and  Mr.  J.  D.  Bell  for  Appellant. 
Mr.  Ooivie,  Q.G.,  and  Mr.  Doyne  for  Respondent 

8i/r  nJTaTnea  OdvUe  gi^v^  judgwwt  as  follows  :-^ 

The  only  question  raised  by  this  ftppeal  i9  whether  the  appell^Mity  ^hfi  plflijntiflr 
in  the  Coprts  below,  pr  the  resppndeat,  w^  ^ntitl^  to  suope^  to  tb^  property 
called  tf^ppkl^  Qiwgore,  <iha  ftpp^Uwt  olainaing  ^  the  ^^^est  qollatoFftl  ip«ble  Mr 
pf  th^  Jwfc  po9s^w>r,  wd  the  r^spondeAt  pl^^ming  W  thg  widow  qf  the  last 
p0fl9et99or. 

It  was  admitted  P^  thQ  opening  of  the  oase,  aii4  seems  to  have  beei^  admitted 
throughout  the  prQ<?eedings  belpw,  that  the  enjoyme^t  of  this  tfilooka  h|^  long 
beei^  by  a  single  member  of  the  fsiimily,  £^d  that  it  hffs  p9»»ed  from  &tbeF  to  son 
according  tp  w^e  rule  of  primogeniture  for  ^^ver^JL  generations.  Th€»  existence  of 
this  family  4?UQtom  has  moreover  been  litigated  fit  various  t^mP9  from  ^  very  e^rly 
period,  aiid  has  be^n  $i.fl^rmpd  by  repeated  decisions. 

By  that  of  the  17th  }lUy  1809  it  was  hpld  that  the  talooka  was  one  which  by 
custom  descended  According  to  the  UkW  of  primogeniture ;  that  it  wa^  one  of  those 
^t^tes  which  were  in  the  contemplation  of  the  Legislature  wh^A  it  passed 
R^.  II  of  1793 ;  and  that  the  rights  of  ail  parties  vnder  th^  custom  were  saved 
to  thi^m  by  thf  fifth  Section  of  that  JLegulatioi^  It  seems  tp  their  I^ojrdships 
top  IfttQ  tp  qn^^tion  what  is  affirmed  by  m9Jiy  reported  C9£ies  tbikt  a  custom 
gf  de^nr^nt  a<(^rdij|g  tp  thQ  Uw  of  primogemture  may  exist  by  l(ol|u;har  or  fwuly 
cwtom,  filthough  tbp  ^t*t<^  may  upt  be  what  ii^  t^cJujicaUy  JaK>w^  catU^r  as  a  raj 
in  the  north  of  liidia>  pr  as  a  polUam  in  the  90utb  of  India* 

That  bein^  99^  it  i^  necessary  nei(:t  tp  cpnsider  what  are  tb§  limits  of  the 
custom  as  establishp4  aucl  what  would  hav^  been  th^  pour^  of  despent  pf  this 
property  had  the  family  remained  wholly  undivided. 

There  is  some  evidence  in  the  tuksimnamas  of  1832  of  what  the  family 
understood  to  be  the  custom.  To  that  reference  will  afterwards  be  made.  It  is 
to  be  observed,  however,  that  if  the  evidence  were  wholly  silent  as  to  that  point, 
the  general  law  as  laid  down  in  decided  cases  seems  to  be  that  where  the  family 
to  which  ancestral  property,  held  in  this  peculiar  manner,  belongs,  is  governed  by 
the  law  of  the  Mitakshara^  that  law,  in  the  event  of  a  holder  dying  without  male 


■Hv^^pwapi 


(205) 

issue,  would,  if  the  fatnily  be  undivided,  give  the  succession  to  the  next  collateral 
male  heir  in  preferexlce  of  the  widow  or  £tughterb  of  the  last  posseissor. 

The  oases  upon  this  point  are  collected  and  reviewed  in  the  judgiAent  of 
Chief  Justice  Oouch  in  the  9th  volume  of  the  Bengal  Law  Reports.*  '  In  the  lost 
of  them,  which  was  decided  here  as  late  as  the  2nd  Februaiy  1670,  tit.,  the 
case  of  Stree  Rajah  Yanumxda  Venkayamah  v.  Str6e  Rajah  YaiiUfnUla  BoochiH 
Vankandora^  and  is  reported  in  the  13th  Moore's  Indian  Appeals^  pi  838,t  the 
point  which  has  been  taken  in  the  present  dase  by  the  learned  Couiisel  for  th& 
respondent  appears  to  have  bemi  taken  by  Sir  Boundell  Palmer  and  Mn  Lextb^ 
who  argued  for  the  appellants  in  that  casa  The  judgment  holrevet  says  H^ 
''Accordingly,  the  strength  of  the  argument  of  the  learned  Counsel  for  the 
appellant  haa  been  directed  to  show  that  this  case  should  be  govetned  by  KtUama 
JNalchiar  ir.  The  Rajah  of  Shivagfmga^  ill  the  9th  volume  of  Moore's  ladisA 
Appeal  Cases,  p.  589,j:  which  is  genei^lly  known  as  the  '  Shivi^un^  cas^i'  They 
have  gone  so  far  as  to  argue  that  the  estate  in  question  in  Uus  case  being 
impartible,  must,  from  its  Very  nature,  be  taken  to  be  sepamte  estate^  and  ^xinse* 
quently  that,  according  to  the  decision  in  the  '  Shivagun^  case,'  the  suoosssion  to 
it  is  detentiinable  by  the  law  which  regulates  the  succession  to  a  deparate  ^tatv^ 
whether  the  family  be  divided  or  undivided.  The  authority  invoked)  howevei^« 
affoids  no  ground  %t  this  argumetit.  The  decision  in  the  'Sbivagungtil  daae '  Will 
be  found  to  pi^ooeed  solely  and  expressly  on  the  finding  of  the  Court  that  the 
zemindlu^e  in  question  was  proved  to  be  the  self-^acquired  and  separate  property 
of  Qowary  V^aba  Taver.  It  assumes  that  if  this  had  not  been  so,  th^  deciffloli 
would  have  been  the  other  way."  In  that  case  the  estate  tvas  held  to  pass  to  a 
reiy  remote  coUatetal  mal^  heir  in  preference  of  the  widow  of  the  last  possessor^ 

This  authority  seenis  to  dispose  of  the  aiguments  of  the  leai^ed  Codhsel 
for  the  respondelit,  which  Went  to  show  that  eVen  while  the  faitaily  remained  a 
joint  and  undivid^  fitonily  in  the  fiill  sense  of  the  term,  this  property  Would  havA 
been  treated  as  separate  property,  and  tiierefore  governed  by  the  l4W  of  the 
Mitakshara  to  to  separate  suecessioiii 

It  is  however  found  as  a  fact  and  Olmnot  be  denied  that  thete  has  been  to 
some  extent  a  separation  of  this  fatnily,  and  the  quei»tioQ»  therefote,  is  whether 
this  particular  property  after  that  separation  lost  the  character  which  it  before 
possessed,  and  became  subject  to  a  different  rule  of  suOcession.  According  to  the 
rule  laid  down  by  Sir  William  Macnaghten  (t^rinciples  of  Hindoo  Law»  title 
Partitions,  Vol  I.,  p«  53),  "  if  at  a  eenelr^  partition  any  ^art  of  the  property  ia 
left  joint,  the  widow  of  a  deceased  brother  will  not  participate^  notwitbstanmilg 
the  set)aration,  but  such  undivided  residue  will  go  exclusively  to  the  farotheri  * 
That  authority  was  in  fact  one  of  those  upon  which  this  Board  in  the  ShiVaffunffii 
case  decided  the  converse  of  the  proposition,  viz^y  that  though  a  family  mi^t  be 
undivided,  th^  separate  property  of  any  member  would  nevw^eless  go  aOcHDilrding 
to  the  law  of  succession  to  separate  estate.  It  in  £euH)  goes  to  suppoH  th^  propO*- 
sitioh  that,  whethet  the  geneml  Status  of  the  faknily  be  jcnnt  or  divid^  property 
which  is  joint  will  follow  one,  and  property  which  is  separate  wiU  follow  anothet 
course  of  succession.  The  questioti,  therefore,  really  seems  to  be  wb^her  by  rtescni 
of  the  acts  of  the  parties  on  the  several  occasions  of  the  pattial  partition  in  188B| 
and  of  the  compromise  of  the  suit  of  1852,  the  plaintifTs  fathet  waived  his  tigbU 
of  succession,  or  whether  the  pakties  by  thdr  joint  action  have  impressed  upoii 
this  talooka  the  character  of  separate  pro^e^i  which  tnilist  now  pass  accordilig 
to  the  laws  of  aepatate  succession. 

As  to  the  transaction  of  1832,  it  appeaiB  to  their  Lordships  that  tii^  paJrtitioii 
then  made  was  cleariy  intended  to  be  coilfined  to  the  property  which  was  then 
admitted  to  be  partible ;  th4t  although  the  talooka  of  Qungore  is  mentioned  ill 

•  22  W.  R.  496.  t  i3  W.  R.  t*.  C.  21  ;  2  Suth.  1».  C.  ft.  302. 
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the  tuksimnamas,  it  is  meDtioned  only  for  the  purpose  of  declaring  that  it  is 
impartible,  and  that  the  clear  intention  of  the  parties  was  to  leave  that  particular 
property  in  the  condition  in  which  they  found  it,  and  to  set  it  aside  out  of  the 
mass  of  the  family  estata     Being  impartible  in  its  nature,  it  could  not  be  the 
subject  of  partition,  and  the  object  of  the  transaction  is  declared  at  the  foot  of 
the  deed,  where  it  is  said : — **  These  few  words  in  the  way  of  a  deed  of  partition 
of  a  4-anna-  share  of  moiizah  Purmeswurpore  have,  therefore,  been  written  that 
they  may  be  of  use  when  Heeded/'    There  is  nothing  in  the  tmnsaction  which 
evinces  any  intention  on  the  part  of  the  junior  members  of  the  family  to  part 
with  or  transfer  any  right  or  contingent  right  of  property  which  they  might 
have  ;  they  only  admitted  that  they  had  no  claim  to  share  in  talooka  Ghingore  as 
coparceners.    This  their  Lordships  think  is  made  more  clear  from  the  special 
manner  in  which  the  nature  of  the  family  custom  is  referred  to.    The  deed  of 
Bamdyal  and  of  Soman  says : — "  Talooka  Gungore,  Pergunnah  Pharkya^  com- 
prising five  mouzahs,  both  uslee  and  dakhilee,  an  ancestral  estate,  has  been,  in 
accordance  with  &mily  custom  from  time  immemorial,  held  by  one  person,  the 
eldest  son  and  the  registered  proprietor,  from  generation  to  generation,  and  in 
case  the  registered  proprietor  dies  without  issue,  the  younger  brother  of  the 
deceased  or  his  eldest  son  becomes  the  rightful  proprietor  of  talooka  Qungore.'* 
If  it  had  been  intended  to  make  this  property  which  had  been  joint,  separate 
property,  it  would 'not  have  been  necessary  to  enter  into  so  detailed  an  account  of 
the  family  custom,  or  of  the  manner  in  which  it  had  previously  passed.    The 
statement  of  the  family  custom  their  Lordships  are  disposed  to  construe  very 
much  as  it  was  construed  by  the  Subordinate  Judge,  who  decided  this  cause  in 
the  first  instance.  Li  a  document  between  Hindoos,  and  indeed  in  the  Mitakshara 
itself,  it  is  by  no  means  unusual  to  find  that  the  leading  member  of  a  class  is 
alone  mentioned  when  it  is  intended  to  comprehend  the  whole  class.    And  their 
Lordships  think  that,  in  the  above  statement  of  the  family  custom,  it  was  not 
intended  to  confine  the  passing  over  of  the  whole,  in  the  event  of  the  proprietor 
dying  without  issue,  to  a  younger  brother  of  the  deceased  or  his  eldest  son,  and 
further  that  the  words  "  without  issue  ''  are  to  be  taken  to  import  *'  issue  in  the 
male  line."    Accordingly,  the  real  effect  of  that  definition  of  tne  family  custom 
was  that  the  property  was  ancestral  property ;  that  though  ancestral  property, 
it  was  held  by  special  custom  by  one  person  at  the  time,  according  to  the  rule  of 
primogeniture,  with  a  provision  that,  where  the  direct  male  line  failed,  it  should 
then  go  over  to  the  collateral  linea     It  has  already  been  shown  that  this  course 
of  devolution  was  consistent  with  the  general  law.  Their  Lordships  conceive  that 
the  partition  which  took  place  in  1852  of  the  other  property  cannot  be  held  to 
have  afiected  the  character  or  the  mode  of  descent  of  this  property  as  thus 
defined. 

It  however  appears  that,  in  the  year  1852,  Eamdyal  was  so  ill-advised,  and 
it  may  be  said  so  dishonest,  as  to  seek  to  re-open  the  question  of  this  family 
custom,  and  to  bring  a  suit  by  which  he  claimed  possession  of  the  moiety  of  the 
talooka  and  certain  other  property.  The  mother  and  raardian  of  Tilukdaree 
Singh,  the  elder  brother  of  Bunjeet  Singh,  who  was  uien  the  person  next  in 
succession  to  Gurdyal  Singh,  filed  her  answer,  setting  up,  amongst  other  things, 
that  Gurdyal  Singh  was  "  proprietor  of  the  entire  ancestial  estate,  in  consequence 
of  his  being  the  eldest  son  m  accordance  with  family  custom ;  and  that  the 
plaintiff  was  not  entitled  to  receive  a  share.'*  She  either  included  in  that  defence 
the  whole  of  the  property  claimed  in  the  suit,  or  the  proceedings  set  out  in  the 
record  fail  to  show  what  specific  defence  she  made  in  respect  of  the  property 
other  than  Gungore  which  was  claimed.  The  result  of  the  suit  was  a  compromise 
between  the  parties,  which  resulted  in  a  decree  that  "  the  plaintiff  do  obtain 
possession  qf  the  3  annas  12  gundahs  and  a  fraction  above  4  cowries  of  mouzah 
rurmeswurpore,   Purgunnah  Chye,  including  his  former  share," — meaning  the 
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share  specificallj'  given  him  on  the  partition, — ''and  100  beegahs  of  kamut  land 
long  held  by  him  in  mouzahs  Gungore,  Oolapore,  and'Jehangira,  and  7  beegahs  of 
land,  together  with  the  orchard  situate  in  Ismaelpore,  talooka  Qungore,  in  accord- 
ance with  the  petitions  of  the  parties ;  and  that  afber  Runjeet  Singh  attains  his 
majority,  he  shall  have  his  name  enrolled  in  respect  of  the  share  of  Purmes- 
wurpore."  The  decree,  therefore,  is  upon  the  face  of  it  merely  one  made  to  give 
effect  to  a  compromise  whereby  the  plaintiff  receded  from  his  claim  to  any  share 
as  coparcener  with  a 'present  right  of  possession  in  talooka  Gungore.  No  doubt, 
the  words  of  the  petition  of  compromise,  if  taken  by  themselves,  are  considerably 
stronger,  and  are  capable  of  being  read  as  if  he  were  giving  up  all  rights  what- 
ever m  talooka  Gungore.  But  looking  to  the  position  of  the  parties,  and  to  what 
was  done  upon  th^  petition,  and  to  the  absence  of  any  evidence  to  show  that 
there  was  any  negotiation  for  a  compromise,  or  any  terms  of  compromise  arranged 
between  the  parties  whereby  the  character  of  this  estate  and  the  mode  in  which 
it  was  to  descend  was  to  be  changed,  or  that  Bamdyal  undertook  to  transfer  any 
contingent  rights  of  succession,  \niich  he  possessed,  their  Lordships  cannot  but 
think  that  this  transaction  really  amounted  to  no  more  than  an  agi*eement  to 
waive  the  claim  to  a  share  in,  and  to  the  consequent  right  to  a  partition  of,  the 
talooka  Gungore.  They  think  that  this  construction  is  confirmed  by  the  reference 
which  the  petition  itself  contains  to  the  partition  and  arrangement  of  1832.  At 
p.  103,  line  37,  it  says :— *'  The  said  Runjeet  Singh  will  continue  in  possessiop 
under  the  said  guardian,  and  on  his  attaining  his  majority,  he  and  his  neirs  will 
remain  in  possession  according  to  the  deeds  of  partition  dated  the  3 1st  January 
1832^  one  executed  by  me,  Bamdyal  Singh,  and  the  other  executed  by  Gurdyal 
Singh,  in  accordance  with  which  the  name  of  Gurdyal  Singh  was  enrolled  in  the 
Government  records,  in  respect  of  the  entire  16  annas  of  tw)oka  Gungore." 

If  this  be  so,  their  Lordships  are  further  of  opinion  that  the  written  state- 
ment of  Chintamun  Singh,  which  was  filed  in  the  suit  afterwards  brought  in  1863 
by  Bowshur  Singh,  can  be  taken  only  to  be  a  disclaimer  of  any  interest  in  the 
talooka  as  claimed  by  Rowshur  Singh  in  that  suit,  which  of  course,  if  Rowshur 
Singh  had  succeeded  in  establishing  his  claim,  would  have  brought  in  Chintamun 
Singh  9»  a  coparcener  entitled  to  a  partition.  It  cannot  carry  the  case  fiirther 
than  the  act  of  his  father,  and  it  seems  only  to  be  an  admission  that  he  was 
content  to  abide  by  whatever  his  father  had  agreed  to  in  the  earlier  suit  of  1852. 

This  being  so,  it  seems  to  their  Lordships  that  the  decision  of  the  High 
Court  cannot  be  supported,  and  they  will  humbly  advise  Her  Majesty  to  reverse 
that  decision,  and  in  lieu  thereof  to  decree  that  the  decree  of  the  Subordinate 
Judge  be  confirmed,  and  that  the  appeal  to  the  High  Court  be  dismissed  with 
costs.    The  appellant  must  also  have  his  costs  of  this  appeal 
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Baijun  Doobey  and  others 

V€T8fllS 

Brij  Bhookun  IaU  Awusti.  -  ^ 
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The  mother  of  a  deceased  Hindoo  hating  bronght  a  suit  agamst  his  widow  for  iaroatv  of  mainte- 
nance obtained  a  decree  against  the  defendant  for  the  amount  with  interest.  Accordingly  the  jndgment- 
debtor*8  rights  and  interests  in  her  husbatid's  estate  were  sold  in  exeeation : 

Held  that  as  the  widow's  liability  was  persotial,  her  property  only  was  liable  to  be  sold;  and  thai 
the  purchaser  did  not  obtain  the  absolute  estate,  but  only  the  widow's  interest  in  it  which,  continued  onljr 
80  long  as  the  widow  lived.    On  her  death  the  estate  would  descend  to  her  husband's  reversionary  hdx. 

Mt.  Leith,  Q.C.,  tod  Mr,  G.  W.  AraJtho&n  for  AppellantiB. 
Mt.  Cowie,  Q.O.,  and  Mr.  J,  Bigland  Wood  foi^  Reaponddnt. 

Svr  Banmea  Peaoooh  gave  judgmelit  as  follows  :-^ 

ThiiS  is  a  suit  brought  by  Brij  Bhookun  Lall  agaiiist  Baijun  Doobey  to  declitf^ 
his  right  to  the  inheritance  of  lot  Mowrawan  and  to  obtain  possession  of  that 
estate4  The  plaintiff  claims  the  estate  by  right  of  inheritance  fi^om  Chintamun  aa 
reversionary  heir  after  the  death  of  Doorga  Kouwar>  the  widow  of  ChintamuBj 
The  defendant  daims  by  porchase  under  an  execution  of  a  decree  against  Dooigai 
the  widow,  and  the  question  is,  whether,  under  that  decree,  only  the  widow's 
interest  or  the  absolute  estate  was  sold.  If  only  the  widow's  intei^est,  then  upon 
the  death  of  the  widow  the  plaintiff  succeeded  to  the  estate  aa  revei^ionary  heir 
of  Chintamun,  and  is  eiititled  to  recover ;  if^  on  the  other  hand,  the  whole  inter«ist 
passed  under  the  sale,  then  the  plaintiff  as  reversionary  heir  upon  the  death  of  the  * 
widow  took  no  interest,  but  the  eatate  passed  to  the  defendant  Baijun  by  reason 
of  his  purchase  under  the  decree, 

^ow  it  appears  that  Sheo  Chum  and  Muddun  Mohun,  two  brothers,  the  soos 
of  Deo  Eishen,  separated  in  estate,  Muddun  Mohun  took  one  share  of  the  estate 
and  Sheo  Ohum  the  other,  Muddun  Mohun  thetefore  obtained  a  separate  estate* 
The  lands  are  situate  in  the  district  of  Gya,  and  are  subject  to  the  ruled  of  the 
Mitakshara  law*.  Muddun  Mohun  having  got  this  separate  estate  died,  leaving 
two  sons,  Balgobind  and  Chintamun;^  ]£lgobind  died  childless  and  ihe  whole 
estate  came  to  Chintamun.  Chititamun  consequehtly  aoquii^d  the  estate  by- 
inheritance,  and  it  was  ancestral  estate  derived  from  the  £attber,  Muddun 
Mohun.  CSiintamun  died  childless  leaving  two  widows^  Doorga  Kouwar  abd 
Badha  Kouwal*.  Muddun  Mohun,  the  father,  left  a  Widow^  who  was  the 
mother  of  Ohintamun«  The  mother,  Net  Kouwar,  the  widow  of  Muddun  Mohun, 
was  entitled  to  be  maintained  out  of  the  estate  held  by  Chintamun.  The 
maintenance  of  Net  Kouwar,  the  widow  of  Muddun  Mohun,  was  a  charge  upon 
the  inheritance  which  came  from  Muddun  Mohun.  The  liability  to  maintain  the 
mother  passed  to  Chintamun  when  he  ffot  the  estate  of  his  fSeither,  and  when  the 
estate  pateed  from  Chintamun  to  his  widow  the  liability  to  maintain  Net  Kouwar 
still  attached  to  the  inheritance,  and  Doorga  was  bound  to  maintain  her  out  of  the 
inheritance.  It  appears  that  she  allowed  the  maintenance  of  the  mother,  whic^ 
had  been  fixed  by  the  two  brothers  at  Rs.  200  a  year,  to  fall  into  arrear  for  about 
five  years,  making  Ks.  1,000  for  the  five  years.  In  consequence  Net  K-ouwar 
brought  a  suit  against  her  personally  for  the  amount  due  for  maintenanee  witli 
interest. 

The  plaintiff  obtained  a  decree  whereby  it  was  ordered  that  the  plaintiff 
should  recover  from  the  defendant  on  account  of  her  claim  Sicca  Bs.  I^OSS-S-G,  • 
which  is  equivalent  to  Company's  Bs.  1,102-3-6.    The  plaint  prayed  that  the 
defendant  he  ordered  to  pay  that  amount,  and  by  the  decree  it  was  ordered  that 
the  plaintiff  do  get  from  the  defendant  that  amount. 

Now  the  decree  being  a  personal  decree  against  the  widow,  according  to  the 
case  in  the  High  Court  cited  from  the  6th  Weekly  Beporter,  page  304,  all  that 
would  be  sold  under  it  was  the  interest  of  the  ,widow.  It  was  there  held  that 
where  only  the  rights  and  interest  of  a  Hindoo  widow  In  the  property  left  by  her 
husband  were  sold  in  execution  of  a  decree  against  her  on  account  of  a  debt 
contracted  by  her,  and  neither  the  decree  nor  the  sale-proceedings  declared  the 
property  itself  liable  (qjc  the  debt^  the  purchaser  obtainea  an  interest  in  the  estate 
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only  daring  the  widow's  lifetime.  This  was  a  personal  debt  of  the  widow,  and 
there  is  nothing  to  show  that  the  estate  of  Muddun  Mohun  was  charged  by  the 
decree.  The  sale  against  her  in  discharge  of  her  personal  liability  was  of  the 
interest  which  belonged  to  her,  and  not  of  the  estate  which  belonged  to  her 
husband.  It  was  the  widow's  property  only  that  was  liable  to  be  sold,  or  was 
sold,  in  discharge  of  her  personal  debt. 

The  notification  of  the  sale  under  the  decree  was  that  a  sale  would  be  held  of 
whatever  right  fl^d  interest  the  judgment-debtor  had  in  the  estates.  It  does  not 
say  that  it  is  to  be  levied  by  sale  of  the  husband's  assets,  but  that  it  is  to  be 
realized  by  the  sale  "of  whatever  right  and  interest  the  judgment-debcor  had  in 
the  estates.''  Then  it  is  specifically  pointed  out  at  page  25  :  <'  Besides  the  right 
and  interest  of  the  jud^ent-debtor,  the  right  and  interest  of  no  other  person  will 
be  sold  at  the  said  auction.'*  The  right  and  interest  of  the  judgment-debtor  which 
was  to  be  sold  was  that  to  which  she  was  entitled,  that  which  was  liable  to  make 
good  her  default  in  non-payment  of  the  maintenance.  The  sale  took  place  under 
that  notification,  and  it  is  clear,  if  that  is  important,  that  Brij  Bhookun,  the 
plaintiff,  understood  that  what  was  to  be  sold  was  the  widow's  estate,  not  his  own 
reversionary  interest  as  the  heir  of  his  uncle.  He  wanted  to  sell  the  widow's 
estate,  not  his  own  interest.  The  real  question  is  what  was  liable  to  be  sold 
under  the  decree,  and  what  in  fact  was  sold.  The  purchaser  may  have  made  a 
mistaka  He  may  have  thought  that  the  Court  was  selling  something  which  they 
did  not  sell,  but  he  was  informed  distinctly  by  the  notification  that  the  Court  was 
selling  the  interest  of  the  defendant  in  the  estate,  and  that  besides  that  interest  no 
other  interest  was  being  sold.  The  plaintiff  having  purchased  the  interest  of  the 
judgment-debtor  obtained  a  certificate  of  the  purchase,  which  stated  that  what- 
ever right,  title,  and  interest  the  judgment-debtor  had  in  the  said  property  had 
ceased  from  the  date  of  the  sale,  and  had  become  vested  in  the  auction-purchaser. 

It  appeiM^  therefore  to  their  Lordships  that  what  was  intended  to  be  sold 
was  the  widow's  interest  only  and  not  the  absolute  estate  in  the  lot,  and  that 
consequently  upon  the  death  of  the  widow,  the  lot  descended  to  the  plaintiff  as 
the  reversionary  heir  of  her  husband,  and  that  the  purchaser  did  not  obtain  the 
absolute  estate^  but  Quly  the  widow's  interest  in  it,  which  continued  only  so  long 
as  the  widow  lived. 

Several  cases  have  been  cited.  The  first  case  which  was  referred  to  was  the 
case  in  Marshall  (614).  That  case  was  fully  gone  into,  and  it  was  explained  in 
the  course  of  the  argument,  that  the  suit  was  against  the  widow  not  in  her  own 
right  Its  widow*  \>y\t  as  representative  of  her  son.  In  that  case  the  widow  had  no 
estate  at  all  to  be  sold,  and  when  the  decree  and  the  order  for  sale  atre  e:^aiainedi„ 
it  is  clear  that  what  was  intended  Was  the  sale  of  the  interest  of  the  debtor,  that 
was  the  interest  of  the  son  to  whom  the  widow  was  the  guardian  ^  and  when 
it  was  said  tj^t  the  interest  of  the  defendant  was  sold,  the  widow'a  interest  was 
not  intended,  but  the  interest  of  the  person  who  was  liable,  and  that  was  the  son. 
That  decision  was  afiirmed  on  appeal  (14  Moore's  Indian  Appeals,  p.  605).*  It 
appears  to.  their  Lordships  that  those  ca^s  are  no  authorities  to  show  that,  under 
the  judgment  and  execution  in  this  case,  anything  further  passed  to  the  purchaser 
than  the  widow's  interest.  Then  two  cases  were  cited,  one  from  the  12th  Weekly 
lleporter,  page  504.  That  was  a  very  different  case  from  the  present.  It  was. 
there  held,  that  "  where  a  widow's  estate  is  sold  for  arrears  of  rent,  it  is  not  merely 
the  widow's  life-interest  that  is  transferred,  and  the  reversionary  heir  cannot 
follow  the  estate  after  her  death."  There  the  widow  was.  sued  for  rent  under 
Act  X  of  1859.  Sectioi^  105  of  that  Act  enacts  that,  "  if  the  decree  be  for  an 
arrear  of  rent  due  in,  respect  of  an  under-tenure  which  by  the  title-deeds  or  the 
c;^stom.  of  the  covintry  is  transferable  by  sale,  the  judgmentrcreditor  n^ay  make 
application,  ^oi:  the  sale  of  the  tenure,  and  the  tenure  may  thereupon  be  brought 
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to  sale  in  execution  of  the  decree.''  The  rent  was  due  to  the  landlord.  He 
recovered  a  decree,  and  under  it  the  tenure,  not  the  widow's. interest,  waa  sold. 

The  other  case  which  was  cited  was  from  the  15th  Weekly  Reports, 
page  264.  That  was  the  case  of  a  suit  bix>ught  for  arrears  of  rent  It  was  there 
held,  that  "  when  neither  the  Hindoo  widow  who  has  succeeded  by  inheritance, 
nor  the  reversioner  chooses  to  pay  the  arrears  of  rent  which  have  fallen  due  upon 
a  tenure,  the  tenure,  if  sold  for  such  arrears,  passes  to  the  purchaser  by  the  sale ;" 
that  is  to  say,  if  the  rent  ia  not  paid  the  tenure  is  answerable,  and  the  landlord 
has  a  right  to  look  to  the  tenure.  Those  cases  therefore  are  not  at  all  applicable 
to  the  present,  and  are  no  authorities  in  favor  of  the  defendants. 

Then  another  case  was  cited  which,  in  their  Lordships'  opinion,  bears  out 
the  position  already  laid  dowix  It  is  the  11th  Moore's  Indian  Appeals,  page  257.* 
It  was  there  held  that  the  decree  in  that  case  was  not  a  decree  against  the  land 
but  a  personal  decree.  It  bears  out  the  view  which  tiieir  Lordships  have  taken 
with  regard  to  this  decree,  that  it  was  a  decree  in  a  suit  against  the  widow 
personaUy,  that  the  decree  was  against  her  personally ;  that  the  attachment  wajs 
to  sell  her  property,  that  is,  the  interest  which  belonged  to  her  in  the  estate,  and 
which  was  liable  to  make  good  her  default. 

Looking  therefore  to  the  whole  case,  their  Lordships  are  of  opinion  that  the 
decision  of  the  Hi^h  Court  was  correct,  and  they  will  humbly  recommend  Her 
Majesty  that  that  decree  be  affirmed  with  the  costs  of  this  appeal. 


The  10th  July  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

CUft — AUe^cUioV'  of  Trust  for  Idols — Evidence. 

On  Appeal  f rem  the  High  Court  at  Calcutta. 

t  Kai^ai  Lall  Dutt  and  others 

versus 
Sreemi;tfy  Sudhamoni  Dassya, 

In  a  snit  by  appellants  to  compel  defendant  to  acconnt  for  certain  (Government  secnrities  alleged 
by  plaintifb  to  naye  been  given  to  defendant  by  tbeir  grandftither  impressed  with  a  trust  for  certain 
idols,  to  remove  defendant  from  the  office  of  shevait  to  those  idols,  and  to  appoint  one  of  the  plaintiflPs 
in  her  stead,  the  evidence  by  w^ch  plaintilER  endeavored  to  make  ont  their  case  consisted  (1)  of 
entries  in  khata  books  not  shown  to  have  eyer  come  to  the  knowledge  of  defendant,  and  which  the 
Subordinate  Judge  has  considered  not  proved  to  be  genuine,  but  which,  even  if  genuine,  would  afford 
no  evidence  against  defendant  unless  used,  under  the  Indian  Evidence  Act,  to  corroborate  some  other 

Sroof ;  (2)  of  a  document  of  which  too  defendant  was  ignorant,  which  was  not  a  testamentary 
isposition  nor  a  conveyance  or  deed,  but  only  an  inventory  of  properties  purporting  to  belong  to 
defendant,  and  containing  no  indication  of  any  trust  whatever,  but  merely  a  statement  of  opinion  that  the 
notes  in  question  were  on  account  of  those  idols ;  and  (8)  pencil  writings  upon  the  not^  (brought  to 
light  for  the  first  time  before  the  High  Ck>urt  on  appeal  notwithstanding  that  the  Subordinate  Judge  had 
remarked  upon  the  absence  of  any  evidence  of  this  description)  indicatmg  that  defendant  took  the  notes 
in  trust  as  wevait  for  the  idol&  Assuming  ^  these  documents  to  be  gent^ine,  their  Lordships  never- 
theless came  to  the  conclusion  that  it  had  not  been  proved  with  the  requisite  certainty  that  these  notes 
were  endorsed  by  the  grand&ther  to  the  defendant  impressed  with  the  trust  described  in  the  plaint. 

Mr.  Leitky  Q.  Cy  apd  Mr.  J,  D,  Bell  for  Appellants. 
Mr.  Cowiej  Q.C,^  ^nd  Mr.  DoynSj  for  Respondent. 

This  was  a  suit  brought  by  the  appellants,  who  were  the  grandsons  of  one 
Madhub   Chunclei*  Putt,  against  Budhamoni  Dassya,  a  lady  witn  whom  Atadhub 
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Chunder  Dutt  had  lived  a  great  number  of  years  though  he  had  not  married  her, 
and  by  whom  he  had  had  many  children,  for  the  purpose  of  compelling  the. /defend- 
ant to  account  for  Goyemment  securities  to  the  amount  of  Bs.  22,200,  which  were 
alleged  by  the  plaintiff  to  hare  been  given  to  her  by  Madhub  Chunder  impressed 
with  a  trust  for  certain  idols,  of  removing  her  from  the  office  of  shevait  to  those 
idols,  and  appointing  one  of  the  plaintiffs  in  her  stead. 

This  suit,  it  is  to  be  observed,  was  brought  by  the  grandsons  of  Madhub 
Chunder  in  the  year  1871  ;  the  time  of  the  gifl  of  the  notes  to  Sudhamoni  having 
been  the  years  1852  and  1853,  and  Madhub  Chunder  having  died  in  1855.  It  is 
furthur  to  be  observed  that  Guru  Das,  the  father  of  the  plaintiffs  and  the'  son  of 
Madhub  Chunder,  made  no  such  complaint  of  Sudhamoni  as  his  sons  now  make — 
indeed  he  was  made  by  the  grandsons  of  Madhub  Chunder  a  co-defendant  in  this 
very  suit  with  Sudhamoni.  Both  Courts  in  India  have  held  that  the  plaintiffs  have 
not  sufficiently  made  out  that  these  Government  notes,  being  four  in  number,  and 
making  up  the  sum  which  has  been  before  mentioned,  were  given  by  Madhub 
Chunder  to  Sudhamoni  impressed  by  the  trust  which  is  alleged  in  the  plaint. 

The  ^evidcQce  by  which  the  plaintiffs  endeavored  to  make  out  their  case  may 
be  briefly  stated.  It  consisted  in  the  first  place  of  entries  in  khata  books,  as  they 
are  called,  kept  by  Madhub  Chunder,  one  entry  of  the  14th  April  1850,  the  other 
of  the  9th  January  1853.  In  the  first  of  those  entries  two  of  these  notes,  in  the 
second  the  other  two  notes  are  referred  to  as  having  been  given  or  as  being  given 
to  Sudhamoni  for  the  service  of  the  idols.  These  khata  books  it  appears  were  kept 
in  Calcutta,  where  Madhub  Chunder  had  a  family  house,  his  ordinary  residence, 
where  Sudhamoni  lived  with  him,  being  in  Chinsurah.  It  is  not  shown'  that  these 
khata  books  ever  came  to  the  knowledge  of  Sudhamoni  ;  indeed,  there  is  her 
evidence  that  she  knew  nothing  whatever  ^out  them.  It  is  furthur  to  be  observed 
that  these  documents  were  in  me  possession  of  the  plaintiffs,  at  all  events  that  they 
had  access  to  them  for  a  great  number  of  years  before  they  commenced  their  suit, 
and  tbeir  delay  in  commencing  it  is  not  satisfactorily  accounted  for. 

The  Subordinate  Judge  has  considered  these  khata  books  not  proved  to  be 
genuine  ;  in  fact  he  goes  as  far  as  to  say  that  he  thinks  they  have  been  prepared  to 
suit  the  purpose  of  the  case  by  the  plaintiffs.  Their  Lordships  think  it  enough  to 
say  that  they  are  not  prepared  to  find  that  the  Subordinate  Judffe  was  wrong  in 
treating  them  as  not  genuine,  but  assuming  them  to  be  genuine,  they  are  of  opinion 
that  they  afford  no  evidence  against  the  defendant,  unless  they  can  be  used,  under 
the  Indian  Evidence  Act,  for  me  purpose  of  corroborating  some  other  proof. 

The  next  document  relied  upon  by  the  plaintiffs  is  a  document  of  the  date  of 
July  1854.  It  is  a  document  which  they  say  was  discovered  in  the  premises  at 
Chinsurah  which  were  occupied  by  the  defendant.  It  is  not  shown  that  this  docu- 
ment any  more  than  the  khatas  was  ever  read  by  the  defendant — ^indeed  it  would 
appear  4nat  she  is  not  able  to  read  or  write — or  that  it  was  ever  brought  in  any  way 
to  her  notice.  It  is  not  a  testamentary  disposition  ;  it  is  not  a  conveyance  ;  it  ia 
not  a  deed  ;  but  it  appears  to  be  a  statement  of  properties  more  in  the  nature  of  an 
inventory  than  anything  else.  It  is  headed  "  Statement  of  Properties  belonging  to 
Sudhamoni  Dassya,"  and  it  begins,  ^^  Statement  of  lands  ana  houses,  ghats  and 

fardens,  buildings,  etc.,  and  Company^s  paper,  etc*,  belonging  to  Sudhamoni.'* 
'hen  there  is  this  further  statement,  ^'  W  hen  Sudhamoni  Dassya  dies,  Baboos 
Radharomun,  Krishna  Lai,  and  Nitai  Lai  Dutt  will  succeed  to  the  properties  detail(  d 
below."  So  far  as  this  general  heading  goes,  there  is  no  indication  of  any  trust 
whatever  ;  on  the  contrary,  there  appears  an  indication  that  all  the  properties  men- 
tioned below  were  supposed  by  Maohub  Chunder  Dutt  to  belong  to  this  lady  and 
her  children.  There  does  follow  subsequently  a  statement  that  me  notes  in  question 
were  on  account  of  these  idols,  but  it  may  after  all  be  nothing  more  than  a  state- 
ment of  the  opinion  of  Madhub  Chunder  at  the  time  that  the  proper  service  of  thoi 
idols  might  be  properly  performed  out  o/  the  proceeds  of  the  notes. 
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Bat  their  Lordships  are  of  opinion  that  this  document,  which  bears  date  in  July 
1854,  a  considerable  time  after  the  notes  had  been  endorsed. to  Sndhamoni  (the 
notes  having  been  all  endorsed  between  the  dates  of  October  1852  and  April  1853), 
wonld  not  of  itself  have  the  effect  of  controlling  those  endorsements  or  of  affixing  a 
trust  upon  the  notes. 

The  next  piece  of  evidence  relied  upon  bj  the  plaintiffs  is  one  of  a  somewhat 
extraordinary  character,  which  did  not  come  out  in  the  Subordinate  Court,  but  was 
for  the  first  time  brought  to  light  before  the  High  Court  on  appeal.  It  consists  of 
writing  in  pencil  upon  these  notes — upon  the  face  of  three  of  them,  and  on  the  back 
of  one  of  them — indicating  that  Sudhamoni  took  the  notes  in  trust  as  shevait  for 
the  idols.  It  is  remarkable  that  the  Subordinate  Judge  observes  upon  the  absence 
of  any  evidence  of  this  description.  He  says,  ^^  It  appears  that  Madhub  Dutt  duly 
made  over  the  disputed  Government  securities  to  the  defendant  with  proper 
endorsements.  Here  it  is  to  be  observed  that  if  in  point  of  truth  the  said  securities 
had  been  dedicated  to  the  service  of  the  deities,  then  the  endorsements  in  question, 
with  the  addition  of  these  few  words,  ^  these  papers  are  maae  over  to  the  defendant 
for  the  performance  of  the  service  of  these  deities,'  would  have  been  sufficient  for 
the  purpose.  In  the  absence  of  that,  when  Madhub  Dutt  made  over  the  said 
Government  securities  to  the  defendant  with  endorsements  in  the  ordinary  form,  the 
defendant's  plea  that  he  had  made  over  the  papers  to  her  absolutely  without  any 
reservation  seems  sufficiently  proved  and  worthy  to  be  believed."  It  would  there- 
fore appear  that  the  m^^teriality  of  the  discQvery  of  a  writing  of  this  l^nd  upon  the 
notes  was  observed  upon  by  the  Judge  in  the  Court  below.  These  notes  were 
handed  to  him  ;  they  were  inspected  by  the  attorneys  or  vakeels  for  the  plaintiff; 
and  no  such  writing  was  then  discovered.  But  this  very  description  of  writing 
which  was  spoken  of  by  the  Judge  below  as  so  very  materml,  and  as  absent,  became 
present  when  the  notes  were  examined  in  the  Court  above.  This  certainly  does 
seem  to  their  Lordships  a  very  extraordinary  circumstance  ;  and  it  does  occur  to 
them  as  somewhat  dangerous  to  affix  a  trust  of  this  description,  whereby  property 
is  permanently  alienated  from  useful  purposes  to  purposes  of  mortmain,  upon  sncn 
evidence.  Tms  furthur  observation  is  to  be  made,  that  upon  one  of  these  notes  Ihe 
pencil  writing  creating  the  trust  is  to  be  found  upon  the  bade,  just  above  or  dose 
to  the  signature  in  writing  of  Madhub  Chunder  ;  and  it  does  appear  very  extra- 
ordinary that,  even  if  pencil  writings  on  the  face  of  the  notes  were  not  discovered  at 
the  trial  in  the  Court  below,  this  writing  upon  the  back  of  that  note  should  not 
have  been  discovered  when  the  signature  undoubtedly  was  seen.  Assuming,  how- 
ever, these  pencil  writings  to  be  genuine,  thete  is  no  proof  in  whose  handwriting 
they  are.  The  High  Court  observes  upon  this, — **  These  pencil  memoranda  are  not 
in  Madhub  Dutt's  handwriting  ;  "  and  goes  on  to  say  :  '^  Nor  do  we  place  much 
reliance  on  the  evidence  that  uie  signature  ^  Madhub  Dutt '  in  ink  on  one  of  them, 
or  the  initials  1 M.  D.'  in  pencil  on  another,  are  genuine.'*  The  High  Court,  there- 
fore, do  not  determine  whether  a  portion  of  what  is  found  upon  these  notes  is  or  is 
no.t  genuine. 

Taking  it  at  the  highest,  on  the  part  of  the  plaintifl?,  that  these  pencil  writings 
were  upon  the  notes  when  they  were  first  produced  at  the  orio:inal  trial,  yet,  inas- 
much as  it  appears  that  they  were  not  in  toe  handwriting  of  Madhub  Dutt,  and  no 
evidence  was  given  that  they  were  written  by  any  person  authorized  either  by  him 
or  by  the  defei^dant,  or  when  they  were  written,  their  Lordships  have  come  to  die 
conclusion  that  it  would  not  be  right  to  reverse  the  decision  of  the  High  Court, 
which  is  to  the.  effect  that,  assuming  all  the  documents  relied  upon  by  the  plaintifi^ 
to  be  genuine,  nevertheless  it  has  not  been  proved  with  the  requisite  certainty  that 
these  notes  were  endorsed  by  Madhub  Chunder  to  Sudhamoni  impressed  with  the 
trust  described  in  the  plsdnt. 

Under  these  circumstances  their  Lordships  will  humbly  advise  Her  Majesty  that 
the  decision  of  the  High  Court  be  affirmed,  and  this  appeal  dismissed,  with  costs. 
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The  17th  November  1875, 

Present  : 

Sir  James  W»  Golviley  Sir  Barnes  Peacock,  Sir  Montague  E.  SmiUi^ 

and  Sir  Robert  P.  Collier. 

Act  VIII  of  1859  8,  2 — Cause  of  Action — Adjudicated  Issues. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal* 

Krishna  Behari  lioj 

versus 

Bunwari  Lall  Boy  (iiow  Brojeswari  Chowdhranee)  and  another. 

The  expresrion  "cause  of  adtion"  in  Act  YIII  of  1859  b.  2  Clinnot  be  taken  in  its  literal  "and  most 
restricted  sense.  Wheie  a  material  issue  has  been  tried  and  determined  between  the  same  parties  in  a 
proper  snit,  and  in  a*competent  Cdort,  as  tu  the  status  of  one  of  them  in  relation  to  the  other,  it  cannot 
DC  again  tried  in  another  suit  hetWeeii  tbeih: 

8i/r  Montague  StwIOi  delivered  flie  following  judgment  :-^ .    . 

This  was  a  suit  brought  by  the  appellant,  claiming  to  be  the  heir  o^  G-dursoonder 
Boy,  to  set  aside  an  adoption  of  (he  respondent  Bunwari  Lall,  alleged  to  have  been 
made  by  the  widow  of  (roursoonder  ^y.  One  of  tne  defences  set  up  by  Bunwari 
Lall  and  by  his  mother,  who  was  joined  in  the  suit  as  defendant,  'was  that  the 
question  of  the  validity  of  the  adoption  of  Bunwari  Lall  had  been  already  decided  in 
a  former  suit,  to  ^Ucn  the  present  appellant  Krishna  Behari  Boy  was  a  party^  An 
issue  was  raised  upon  that  defence.  Now,  it  appears  that  a  former  suit  £aa  occurred, 
which  was  of  this  nature :  Bunwari  IolLI  had  brought  an  action  against  some 
putneedars  who  claimed  under  putneQ  leases  granted  by  his  adoptive  mother.  The 
ground  on  which  he  sought  to  set  aside  t^he  lea^s  was  ihat  she  had  exceeded  her 
power  in  granting  them,  inasmuch  as  she  had  only  a  widow^s  estate;  It  is  ^ot 
necessary  to  state  more  respecting  the  object  of  that  suit.  An  issue  wa^  raised  in 
it  upon  the  question  whether  Bunwari  Lall  had  been  validly  adopted.  The  present 
appellant  and  plaintiff  Krishna  Behari  Roy  intervened  in  that  suit,  upon  the  ground 
tnat  he  was  the  lieir  of  Goursooiider  Boy,  and,  as  the  heir,  had  a  rignt  to  intervene 
to  dispute  the  title  of  Bunwari  Lall  as  his  adopted  son.  It  does  not  appear  very 
clearly  at  what  period  of  the  suit  that  issue  w^  raised — whether  before  or  after 
Krislma  Behari  Boy  intervened — but  undoubtedly  it  was  raised,  and  is  in  substance 
the  same  as  the  issue  raised  m  the  present  suit  The  issue  was  iried,  and  the 
Principal  Sudder  Ameen  found  against  the  intervener  and  in  favor  of  the  adoption. 
He  also  found  in  favor  of,  the  putneedar,  that  the  putnee  could  not  be  set  aside. 
The  putneedar  having  a  decision  in  his  favor  was,  of  course,  satisfied  with  that 
decree,  but  ilSrishna  Behari  Boy  being  dissatisfied  with  the  finding  upon  the  issue 
as  to  the  adoption,  appealed  to  the  t/ivil  Judge.  On  ibis  appe^,  the  decision  of 
the  Principal  oudder  Aineen  was  affirmed.  Again  he  appealed  from  the  Civil  Judge 
to  the  High  Court,  whicn,  after  fully  hearing  the  case  upon  the  issue  of  adoption, 
affirmed  ib^  decisions  of  the  Courts  below.  There  exists,  therefore,  a  final  and 
complete  judgment  upon  the  issue  raised  either  at  the  instance  of  Krishna  Behari 
Boy,  or  whidi  he  adopted,  oni  the  very  question  \^Eich  he  seeks  again  to  raise  in 
this  suit. 

Both  the  Courts  betoW  have  held  that  the  brieseht  i^it  !s  barred  by  reason  of 
the  judgment  in  the  former  one.  The  ground  of  the  present  appeal  is  that  they  are 
wrong,  inasmuch  as  it  is  said  that  the  case  does  not  come  within  s.  2  of  Act  YIII 
of  1859.  Now  the  Section  is  this:-7-^^ThQ  Civil  Courts  shall  not  take  cognizance 
of  any  suit  brought  Oti  a  cause  of  action  which  shall  have  been  heard  and  determined 

*  From  the  judgment  of  Kemp  and  Qlover,  JJ.j  decided  on  the  4th  January  1873. 
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by  a  Court  of  competent  jarisdiction  in  a  fonner  suit  between  the  same  parties  or 
between  parties  under  whom  they  claim."  Their  Lordships  are  of  opinion  that  the 
expression  '^ cause  of  action"  cannot  be  taken  in  its  literal  and  most  restricted 
sense.  But  however  that  may  be,  by  the  general  law,  where  a  material  issue  has 
been  tried  and  determined  between  the  same  parties  in  a  proper  suit,  and  in  a 
competent  Court,  as  to  the  status  of  one  of  them  in  relation  to  the  other,  it  cannot, 
in  their  opinion,  be  again  tried  in  another  suit  between  them. 

It  is  not  necessary  for  their  Lordships  to  go  at  length  into  the  reasons  for  their 
decision,  because  those  reasons  appear  in  a  recent  judgment  of  this  Board  in  the  case 
of  Soorjomonee  Dayee  v.  SudcUmund  Mohojpatter*  In  that  judgment  it  is  said, 
after  reference  to  the  second  Clause  of  Act  V  III :  ^*  Their  Lordships  are  of  opinion 
that  the  term  ^ cause  of  action'  is  to  be  construed  with  reference  rather  to  the 
substance  than  to  the  form  of  action,  and  they  are  of  opinion  that  in  this  case  the 
cause  of  action  was  in  substance  to  declare  the  will  invalid,  on  the  ground  of  the  want 
of  power  of  the  testator  to  devise  the  property  he  dealt  with.  But  even  if  this 
interpretation  were  not  correct,  their  Lordships  are  of  opinion  that  this  Clause  in  the 
Code  of  Procedure  would  by  no  means  prevent  the  operation  of  the  general  law 
relating  to  res  judicata,  founded  on  the  principle  ^  nemo  debet  bis  vexari  pro  eddem 
causdJ*  This  law  has  been  laid  down  by  a  series  of  cases  in  this  country  with  which 
the  profession  is  familiar.  It  has  probably  never  been  better  laid  down  than  in  a 
case  which  was  referred  to  in  the  3rd  Volume  of  Atkyns,  Chregory  v.  Molesworth^ 
in  which  Lord  Hardwicke  held  that  where  a  question  was  necessarily  decided  ia 
effect,  though  not  in  express  terms,  between  parties  to  the  suit,  they  could  not  raise 
the  same  question  as  betweeh  themselves  in  any  other  suit  in  any  other  form  ;  and 
that  decision  has  been  followed  by  a  \ong  course  of  decisions,  the  greater  part  of 
which  will  be  found  noticed  in  the  very  able  notes  of  Mr.  Smith  to  the  case  of  the 
Duchess  of  Kingston." 

A  decision  of  the  High  Court  of  Bengal  has  been  referred  to,  the  case  of  Slieikh 
Rahmatulla  v.  Sheikh  Sariutulla  Kaadhi,  m  the  1st  Bengal  Law  Reports,  page  68, f 
as  having  a  contrary  tendency.  All  their  Lordships  desire  to  say  of  it  is  that,  as 
reported,  it  does  not  appear  to  be  consistent  with  their  judgment  in  the  former 
appeal  to  which  I  have  referred,  nor  with  their  opinion  in  the  present  case.  The 
decision  is  of  so  recent  a  date  that  they  desire  to  say  no  more  upon  it. 

On  reference  to  some  notes  of  Mr.  Broughton  on  this  Section  of  Act  VIII  of 
1859,  it  appears  that  the  decisions  have  not  been  uniform  in  the  Courts  in  India. 
Several  of  them  are  opposed  to  that  referred  to. 

It  was  suggested  by  Mr.  Cave  that  the  former  judgment  ought  not  to  be 
binding,  because  certain  witnesses  having  been  examined  before  the  present  appellant 
intervened  in  the  suit,  he  was  refused  the  opportunity  of  cross-examining  them. 
Their  Lordships  think  that  such  an  objection  is  no  answer  to  the  defence  arising 
from  the  former  judgment  If  there  had  been  any  miscarriage  of  that  kind,  the 
matter  was  one  for  appeal  in  that  suit.  The  objection  does  not  appear  to  have  been 
raised  in  the  appeals  which  were  successively  made  in  that  suit  to  the  Civil  Judge 
and  to  the  High  Court ;  but  whether  it  was  so  raised  or  not,  their  Lordships  think 
that  they  cannot  affect  the  operation  of  the  final  judgment,  which  must  be  taken  to 
have  been  rightly  given.  ^ 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  this 
appeal;  and  to  affirm  the  judgment  belovv  with  costs. 

♦  20  W.  R.  377  ;  2  Suth.  P.C.R.  899.  f  10  W.  R.  F.  B.  51. 
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The  19th  NoTember  1875. 

JPresent  j 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Bobert  P.  Collier. 

Mistake  in  Settlement  Papers — Tenants  not  conclvded — Reg.  XXV  of 
1802 — Grants  before  Permanent  Settlement^Objections. 

On  Appeal  from  the  High  Court  of  Judicature  at  Madras, 

Stri  Raja  Vyricherla  Raz  Bahadoor 

versus 
Nadiminti  Bagavat  Sastri. 

Tenants  are  not.  concluded  by  a  mistake  in  settlement  papers,  nor  does  Beg.  XXV  of  1802  proyide 
for  fbrfeitare  of  rights  by  parties  who  by  carelessness  or  accident  allow  their  land  to  be  misde- 
scribed  in  settlement  proceedings. 

Whether  grants  made  by  a  zemindar  before  permanent  settlement  are,  or  are  not^  binding  on  his 
SQCoessors, — ^tbeir  Lordships*  minds  inclining  strongly  to  the  affirmative  side  of  the  alternative — as  the 
question  was  not  raised  in  the  Oourts  below,  it  was  not  considered  to  be  open  to  the  appellants  in  the 
appeal  to  the  Privy  Council. 

The  question  to  be  determined  on  this  appeal  is  whether  the  appellant,  the 
zemindar  of  Kurupan,  is  entitled  to  turn  the  respondents,  who  are  certain  Brahmins 
claiming  to  have  an  agraharum  tenure  in  the  village  of  Turakanayuduvalasa,  out  of 
possession  of  that  village,  and  to  recover  the  mesne  profits  from  the  time  specified 
in  the  plaint.     The  case  of  the  plaintiff  is  thus  stated  in  the  9th  paragraph  of  the 
plaint.     He  there  says  :^'^  In  the  year  1857  I  attained  my  majority,  and  took 
charge  of  the  zemindary.     The  said  village  was,  until  then,  enjoyed  as  a  jeroyti 
portion  of  my  zemindary  for  many  years,  and  was  severed  therefrom  only  in  me 
year  1857.     It  is  therefore  prayed  tliat  the  Court  may  adjudge  to  me  the  jeroyti 
village  of  Turakanayuduvalasa  (situated  within  the  boundaries  hereunder  specified, 
and  yielding  at  present  an  annual  income  of  Rs.  1,000),  together  with  the  produce 
made  over  to  the  defendant  by  the  Court,  as  also  the  produce  subsequently  enjoved 
by  him,  with  interest  thereon,  amountiag  tp  Rs.  39,577-13-4,  as  per  schedule.^' 
The  plaint  therefore  treats  the  restoration  •  of  possession  to  the  defendants  under  a 
former  decree,  of  which  the  execution  was  in  1855  directed  by  the  Sudder  Court 
to  be  made,  as  a  species  of  trespass.     It  seeks  to  re-open  the  settlement  of  account 
made  by  or  in  conformity  with  that  decree  ;  and  to  recover  back  the  sum  then  paid 
with  subsequent  mesne  profits.     The  suit  is  brought  not  upon  any  notice  to  deter- 
mine an  alleged  tenancy-at-will,  but  as  upon  an  act  of  trespass  giving  a  riffht  of 
action  from  a  particular  time.     It  is  difficult  to  reconcile  such  a  claim  ymk  the 
admitted  facts  of  the  case ;  or  to  see  how  upon  any  view  of  the  evidence  in  the 
cause  the  plaintiff  could  obtain  the  particular  relief  which  he  has  prayed. 

It  is  not  their  Lordships'  intention  to  follow  Mr.  Mayne  through  that  wilder- 
ness of  litigation  in  which  they  have  been  very  clearly  guided  by  him  ;  the  history 
of  which  does  not  present  by  any  means  a  favorable  picture  of  the  administration 
of  justice  in  the  Presidency  of  Madras  (or  at  all  events  in  the  district  of  Yizagapa- 
tam),  daring  the  greater  part  of  the  present  century.  It  may  be  necessary  hereafter 
to  refer  to  some  of  those  proceedings  which  have  a  peculiar  bearing  upon  the  points 
raised  by  the  present  appeal.  It  is  sufficient,  however,  for  the  present  to  observe 
that  in  1861,  when  the  former  decree  above  referred  to  was  finally  executed,  there 
was,  as  it  were,  a  new  point  of  departure. 

The  Brahmins  were  then  reinstated,  under  the  authority  of  the  Court,  in 
possession  of  their  village,  and  recovered  a  certain  portion  of  the  mesne  profits 
received  by  the  zemindar  after  the  estate  had  been  made  over  to  him  upon  the 
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taking  off  of  the  zuft  or  attachment.  The  zemindar,  on  the  other  hand,  was  left 
to  assert  what  rights  he  had  to  impeach  this  agrahamm  tenure  in  a  new  and 
independent  suit;  and  this  snit,  which  was  commenced  in  1864,  has  been  treated 
in  the  Courts  below,  and  may  here  be  treated,  as  one  brought  for  that  purpose. 
Nor  again  is  it  necessary  to  consider  in  detail  the  earlier  stages  of  this  new  litigation, 
or  in  particular  the  proceedings  in  which  his  right,  whatever  it  mi^ht  be,  was  held 
to  be  barred  by  the  decree  obtained  in  1807.  because  the  Hi^  Court  having 
rejected  that  view  of  the  case,  and  also  departed  from  the  view  which  it  had  itself 
originally  entertained,  to  the  effect  that  the  suit  was  barred  by  the  statute  of 
limitations,  finally,  by  the  order  of  the  26th  March  1866,  sent  the  parties  back  to 
trial  on  these  two  issues,  ms.,  1st,  ^^  whether  the  defendant  at  the  date  of  the  suit 
held  the  village  in  question  under  the  grant  made  to  his  ancestor,  before  the  date 
of  the  permanent  settlement?  "  and  2nd,  "whether  the  defendants'  holding  uncTer 
such  grant  was  kattubadi  or  other  tenure,  subject  to  a  fixed  quit-rent  which  the 
plaintiff  could  not  legally  determine  ?  " 

Now,  as  the  case  comes  before  their  Lordships,  these  two  issues  have  been 
found  by  the  two  Indian  Courts  which  last  dealt  witn  them  in  favor  of  the  plaintiff. 
Therefore,  so  far  as  they  are  findings  upon  matters  of  fact,  they  are  findings  which 
this  tribunal,  in  accordance  with  its  ordinary  rule,  will  not  be  disposed  to  question. 
As  to  the  first  issue,  Mr.  Mayne,  in  the  course  of  his  able  argument,  was  almost 
constrained  to  admit  that  he  could  not  impeach  the  correctness  of  it.  The  evidence 
upon  which  the  Court  came  to  its  conclusion  on  the  first  issue  depended  in  part 
upon  two  documents,  of  which  the  genuineness  had  been  contested,  but  which  both 
Courts  have  found  to  be  genuine, — I  mean  the  dombala  of  Mr*  Webb  on  the  20th 
May  1800,  which  clearly  treated  the  village  as  then  held  as  an  agraharum  by  the 
Brahmins,  and  directed  that  it  should  be  relinquished  to  him  on  his  paying  the 
customary  yearly  shrotrium  to  the  zemindar  of  Eurupam  of  Bs.  150.  That  was 
,  followed  by  a  putta,  also  found  to  be  genuine,  whereby  the  then  zemindar,  or  his 
guardian  in  his  name,  stated  that,  "as  my  ancestors  have  granted  to  yon  the 
agraharum  of  Turukanayuduvalasa,  attached  to  our  jagheir  of  Eurupam  Taluk,  I 
again  grant  it  to  you  as  ekabhogam  (entirely)  in  the  name  of  Shri  Swami,  fixing 
a  shrotrium  (revenue)  of  Bs.  150.  Therefore  you  and  your  descendants  may 
.  extensively  improve  and  enjoy  it,  paying  the  shrotrium  (revenue)  every  year,  and 
bestowing  blessings  upon  us.  He  who  maintains  what  another  gives,  gains  a  virtue 
double  that  he  gets  by  giving  it  himself." 

It  seems  to  their  Lordships  that  the  Court,  finding  those  documenta  to  be 
genuine,  have  rightly  come  to  tne  conclusion  that  they  establish  the  affirmative  of 
the  issue  in  favor  of  the  plaintiff  ^  that  whatever  may  have  been  the  original 
grant,  of  which  the  first  seems  to  have  been  a  grant  absolutely  rent-free  to  the 
Brahmins,  it  must  be  taken  that  in  some  way  or  another  the  rights  of  the  Brahmins 
had  become  modified  to  that  extent,  that  they  were  to  hold  this  village  only  subject 
to  the  paym^  of  the  shrotrium  or  fixed  rent  of  Bs.  150,  and  that  that  was  the 
state  of  things  in  1800,  and  before  the  completion  of  the  perpetual  settlement  of 
the  zemindary. 

That  being  so.  the  only  question  that  would  remain  would  be  whether  the 
Court,  finding  that,  was  correct  in  coming,  from  that  conclusion  and  upon  the  other 
evidence  in  the  cause,  to  its  finding  on  the  second  issue,  f^  that  the  defendant's 
holding  under  that  grant  was  kattubadi,  or  oiiier  tenure  subject  to  a  fixed  quit-real^ 
which  the  plaintiff  could  not  legally  determine.'* 

The  principal  ground  upon  which  the  correctness  of  that  finding  has  been 

^  attacked  is  that  it  is  conclusively  shown  by  the  lists  of  the  zemindary  property, 

.  upon  which  the  perpetual  settlement  was  raaae,  that  the  village  was  entered  in-those 

lists,  and  must  therefore  have  been  treated  in  the  settlement  made  upon  them  as 

a  jorayeti  village,  and  not  as  a  shrotrium  or  agraharum  village.     That  raises  the 

question,  what  is  the  effect  of  a  mistake  in  this  description  of  the  village  upon  the 
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seoond  issae  raised  in  this  cause  ?  That  there  was  in  the  proper  sense  of  the  term  a 
mistake,  is  reasonable  to  conclade  from  the  dombala  of  Mr.  Webb,  because  Mr.  Webb 
appears  to  have  been  the  Collector  who  was  taking  a  large  if  not  the  sole  part 
in  making  the  permanent  settlement,  and  if  he  in  1800  was  satisfied  that  this  was 
a  shrotrium  village  and  directed  that  as  a  shrotrium  village  it  should  be  delivered 
over  to  the  Brahmins,  he  would  hardly  proceed  consciously  or  intentionally  to  enter 
it  as  a  jerayeti  village  in  the  settlement.  But  however  that  may  be,  the  question 
is,  what  is  the  effect  of  the  entry  upon  the  interest  of  the  holders  of  an  agraharum 
tenure  ?  Their  Lordships  cannot  find  any  authority  for  saying  that  it  is  conclusive 
against  the  rights  of  the  tenants.  Thev  were  not  necessarily  parties  to  the  pro- 
ceedinors  which  resulted  in  the  settlement  between  the  zemindar  and  the  Government. 
It  may  be  conceived  that  the  Brahmins,  as  thev  said  they  were  in  fact,  though  the 
evidence  does  not  support  their  allegation,  might  have  been  absent  whilst  the  pro- 
ceedings were  pending.  There  seems  to  be  nothing  in  the  Begulations,  as  tneir 
Lordships  read  them,  which  would  so  conclude  them.  No  doubt  if  the  village  had 
been  entered  as  a  shrotrium  village  in  the  settlement  papers,  that  would  have  been 
conclusive  as  to  the  rights  of  the  Brahmins  against  the  zemindar,  against  the 
Government,  against  any  purchaser  at  a  sale  for  arrears  of  revenue,  and  in  fact 
against  all  the  world.  But  the  Settlement  BiCgulation  XXV  of  1802  does  not 
contain  anything  which  says  that  if  the  parties  by  carelessness  or  by  accident  allow 
their  village  to  be  misdescribed  they  are  to  forfeit  their  rights.  It  does  not  even 
say  that  aU  the  shrotrium  grants  which  then  existed,  and  which  were  to  be  protected 
against  future  enhancement,  were  to  be  registered ;  and,  on  the  other  bund,  that 
Regulation  is  followed  by  a  subsequent  Regulation  of  1822,  which  declares  that  the 
provisions  of  the  former  Regulation  were  not  meant  to  define^  limit,  infringe,  or 
destroy  the  actual  rights  of  any  description  of  landlords  or  tenants,  but  merely  to 
point  out  in  what  way  the  tenants  might  be  proceeded  against  in  the  event  of  their 
.not  paying  the  rents  justly  due  from  them,  leaving  them  to  recover  their  rights 
infringed)  with  full  costs  and  damages,  in  the  Courts  of  Justice.  It  cannot  be  said 
that  as  a  matter  of  law  and.of  right  the  parties  have  forfeited  the  interest  which  they 
would  otherwise  have  in  this  tenure,  by  reason  of  the  misdescription  of  the  village 
in  the  settlement  papers. 

It  has,  however,  been  agreed  by  Mr.  Mayne  that  the  insertion  of  the  village 
as  a  jerayeti  village  at  least  affords  the  strongest  presumption  that  the  parties  then 
knew  that  they  had  not  a  good  agraharum,  and  of  their  acquiescence  in  that  de- 
scription as  correct ;  but  that  presumption  seems  to  their  Lordships  to  be  rebutted 
by  all  that  subsequently  took  place.  They  Were  first  dispossessed  some  short  time 
after  the  settlement  in  1807.  They  immediately  asserted  their  .rights,  and  the 
decision  of  the  Court,  so  far  as  it  went,  was  in  their  favor.  The  effect  of  it  was 
that  the  zemindar  had  taken  possession  of  the  village  forcibly,  or  at  all  events  not 
under  a  judicial  decision;  and  that  according  to  the  Istw  sis  laid  down  in  the  Regu- 
lations, tiie  only  way  in  which  he  could  interfere  with  the  right  claimed  by  the 
Brahmins  was  by  a  regular  suit.  Accordingly,  the  Brahmins  were  again  put  into 
possession.  The  zemindars  for  the  time  being  seem  to  have  acquiesced  for  nearly 
20  years  in  that  decision ;  and  but  for  the  decisions  in  India,  by  which  it  has  been 
ruled  that  questions  between  landlord  and  tenant^  and  particularly  questions  of 
enhancement  of  rent,  are  not  within  the  operation  of  the  Statute  of  Limitations, 
there  would  have  been  no  answer  whatever  to  the  proposition  that  the  right  of 
re-entry  of  the  zemindar,  if  it  had  ever  existed,  had  been  barred  by  lapse  of  time. 

Their  Lordships  are  therefore  of  opinion  that  both  the  issues  have  properly 
been  found  in  favor  of  the  defendant. 

There  remains  to  be  noticed  the  further  question  which  was  raised  by  Mr.  Mayne, 
tiz,,  that  theae  grants  were,  at  most,  grants  by  the  zemindar  which  could  take  effect 
only  during  the  life  of  the  particular  zemindar,  and,  unless  affirmed  by  his  successor, 
were  voidable.     Whether  assuming  that  proposition  to  be  correct  the  particular 
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suit  as  it  is  framed  oonid  have  been  supported  may  well  be  doubted.  But  iheir 
Lordships  have  already  intimated  their  opinion  that  this  pointy  which  was  not  taken 
in  the  present  suit  in  the  Courts  below,  is  not  open  to  Mr.  Mayne  upon  the  present 
appeal.  They  will  not  therefore  say  more  upon  it.  than  that  it  would  have  required 
strong  authoritv  to  convince  them  that  grants  made  by  a  zemindar  before  the  estate 
was  permanently  settled,  and  became  subject  to  the  rules  which  may  have  been  laid 
down  in  the  Madras  Regulations  as  to  subsequent  alienations  of  this  kind,  were  not 
binding  upon  the  successors  of  the  grantor. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  decree  of  the 
High  Court  which  is  the  subject  of  the  present  appeal,  and  to  dismiss  the  appeal 
mm  costs. 


The  27th  November  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Possession —  Title, 

On  Appeal  from  (lie  High  Court  of  Judicature  at  Madras. 

Arumugam  Chetty  and  others 

versus 
Perriyannan  Servai  and  others. 

A  possession  on  the  part  of  one  party,  which  is  not  shown  to  have  commenced  in  wrong,  can  only 
be  disturbed  by  distinct  proof  of  a  superior  title  in  another  party. 

The  appellants,  who  were  the  plaintiffs  in  the  action  out  of  which  this 
appeal  has  arisen,  are  or  represent  the  Nattukottay  Chetties  who  belong  to  the 
Nagai^m  of  Yelangudi,  and  have  been  throughout  these  proceedings,  and  in  this 
judgment  will  be  termed  ''  the  Nagarattars."  The  action  was  brought  by  them 
against  certain  persons  of  a  different  caste  who  represent  a  community  that  may 
be  called  and  has  been  called  throughout  the  proceeding  "  the  Nattars.'^  The 
plaintiffs  the  Nagarattars  form  part  of  the  urban  and  trading  population  of  this 
district  of  Yelangudi.  The  Nattars  belong  to  the  rural  population,  and  are  pro- 
bably cultivators  of  the  soil.  The  object  of  the  suit  is  to  have  it  declared  that 
the  Nagarattars  are  entitled  to  the  management  of  two  pagodas,  which  for  all 
practiciJ  purposes  may  be  treated  as  one  pagoda,  devoted  k>  the  service  of  the 
Durga  goadess,  whose  particular  title  is  Periyanayaki.  They  also  claim  to  have 
flelivered  over  to  them  the  possession  of  those  pagodas,  with  the  appurtenances 
consisting  of  ornaments  and  other  articles  relating  to  the  worship  of  this  idol. 
The  Civil  Judge  found  in  favor  of  the  Nagarattors.  The  High  Court  has 
reversed  his  decree,  and  made  a  deci^ee  dismissing  the  suit^  against  which  the 
present  appeal  is  brought. 

Their  Lordships  cannot  but  regret  that  the  learned  Judges  of  the  High  Court 
have  not  stated  in  greater  detail  uie  reasons  which  induced  them  to  come  to  a 
conclusion  contrary  to  that  which  the  Civil  Judge  had  supported  by  a  judgment, 
which,  whether  it  be  right  or  wrong,  must  be  admitted  to  be  one  very  carefully 
considered.  The  very  nature  of  the  dispute  renders  it  peculiarly  desirable  that 
their  Lordships  should  have  all  the  light  which  the  full  expression  of  the  opinions 
of  Judges  of  local  experience,  dealing  with  conflicting  evidence,  would  throw  upon 
the  case.     Their  Lordships,  however,  must  deal  with  the  case  as  it  stands. 
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The  case  madQ  by  the  Nagarattara  was  that  these  pagodas  were  mere 
dependencies  of  a  larger  pagoda  dedicated  to  the  worship  of  Siva,  of.  which  they 
are  the  admitted  managers ;  that  the  three  pagodas  had  been  supported  out  of 
the  same  funds;  that  they,  the  Nagarattars^  had  the  administration  of  those 
funds ;  that  the  worship  and  all  the  services  of  the  pagodas  were  performed  by 
servants  appointed  by  them ;  and,  feeling  it  necessary  to  account  for  a  change 
in  the  possession  of  the  pagodas,  they  distinctly  alleged  in  their  plaint  that, 
*'  on  the  night  of  ihe  28th  April  1871,  the  defendants  forced  open  the  doors  of  the 
said  two  Periyanayaki  Amman's  pagodas,  and  took  possession  of  the  said  pagodas, 
and  are  keeping  tiie  sacred  jewels  and  other  property  which  they  took  there- 
from." And  further: — ''That  the  defendants  on  that  same  night  unlawfully 
carried  away  the  idol  of  the  village,  Periyanayaki  Amman,  which,  according 
to  custom,  had  been  brought  to  Uie  Kanteswara  Mudayar  pagoda  for  the 
Sivaratri  festival,  and  also  the  property  mentioned  below,  even  before  the 
festival  was  over."  Then  they  pointedly  say: — "The  cause  of  action  is  the 
fact  of  the  defendants  having  unlawfully  entered  the  said  pagodas,  and  taken 
possession  of  the  things  therein.     It  arose  on  the  28th  April  1871." 

Now  it  is  admitted  that  of  this  forcible  entry  and  dispossession  there  is  no 
evidence  whatever,  and  therefore  that  the  issue  which  had  been  framed  upon  that 
allegation  in  the  plaint  would  of  necessity  have  been  found  against  the  Naga- 
rattars.  On  the  other  hand,  it  may  be  admitted  that  the  case  made  by  the 
Nattars  is  not  altogether  consistent  with  the  evidence  taken  in  the  causa  They 
seem  to  have  asserted  that  these  pagodas  were  wholly  distinct  from  the  pagoda 
of  Siva,  and  in  no  way  oonnectea,  by  worship  or  otherwise,  with  it ;  and  they 
suggested  that  certain  sacrifices  involving  the  taking  of  animal  life,  which  formed 
part  of  the  worship  of  the  Duiga  goddess^  and  were  not  permitted  in  the  worship 
of  Siva,  rendered  it  impossible,  in  a  Hindoo  point  of  view,  that  the  two 
institutions  should  be  so  connected.  The  evidence,  no  doubt^  does  not  support 
these  or  some  of  the  other  aU^ations  made  by  the  defendants.  There  does  seem 
to  have  been  a  certain  community  of  management.  It  was  admitted  in  the  case 
that  there  was  but  one  set  of  servants  for  the  three  pagodas  up  to  the  date  of 
the  Inam  pottah  of  the  19th  November  1869,  and  that  up  to  that  date  all  the 
incomes  were  enjoyed  in  common.  It  was  admitted,  or,  if  not  admitted,  proved,  that 
the  image  o^  the  Periyanayaki  idol  was  occasionally  taken  to  the  pagoda  of  Siva, 
and  there  remained  for  a  certain  time  ;  that  the  same  dancing-girls  attended  the 
two  pagodas ;  that  the  endowment  being  a  common  one,  the  granaries  and  other 
things  were  in  oonmion ;  and  that  certain  daily  allowances  were,  at  all  events 
until  the  dispute  culminated  in  a  rupture,  made  by  the  Nagarattars  for  the  daily 
worship  of  the  Periyanayaki  Amman.  But  the  fs^ure  of  the  defendants  to  make 
out  wholly  the  case  which  they  have  pleaded  in  defence  will  not  entitle  the 
plaintiffii,  if  they  have  failed  to  make  out  their  .title,  to  disturb  the  existing  pos- 
session, or  to  succeed  in  this  suit. 

Now,  if  the  allegation  of  forcible  dispossession  had  been  made  out,  the  case 
of  the  Nagarattars  would,  no  doubt,  be  an  extremely  strong  one.  It  would  pro* 
bably  have  been  inferred  from  the  evidence  that  their  possession  up  to  the  date 
of  that  forcible  act  had  been  consistent  with  the  title  which  they  alleged.  But 
since  they  have  failed  to  prove  the  dispossession  alleged,  we  have  to  deal  with  a 
possession  on  the  part  of  the  defendants  which  is  not  shown  to  have  commenced 
in  wrong,  and  the  plaintiffs  can  only  disturb  that  by  proving  distinctly  a  superior 
title.  In  the  opimon  of  their  Lordships  they  have  tailed  to  do  so.  There  is,  no 
doubt,  a  great  deal  of  conflicting  testimony ;  but  the  evidence  on  the  whole,  as  to 
the  ceremonies  and  the  like,  support  several  of  the  short  observations  which  the 
learned  Judges  of  the  High  Court  have  made  in  support  of  their  decree.  It  cer- 
tainly appears  that  the  Nattars  have  been  allowed  precedence  and  peculiar  honors 
in  some  ceremonies  and  points  of  worship;   it  also  appears  that  they   have 
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exercised  some  control  over  the  transfer  of  the  image  and  other  matters  into 
which  their  ^Lordships  do  not  think  it  necessary  to  go  at  length.  One  very 
important  circumstance  is  that  the  custodian  of  the  jewels  of  this  idol,  which 
appear  to  be  of  very  considerable  value,  is  admitted  to  be  a  Nattar  who  is 
described  as  the  hereditary  jeweller  of  the  village.  His  ancestors,  therefore,  may 
be  inferred  to  have  had  the  possession  of  these  jewels^  which  the  Civil  Judge  has 
by  his  decree  preserved  to  him.  The  cars  and  all  that  were  necessary  for  the 
movement  of  the  idol  are  also  found  to  have  always  been  in  the  custody  of  the 
Nattars. 

Upon  the  question  of  possession,  Mr.  Mayne,  abandoning  the  forcible  dis- 
possession alleged  by  the  plaint,  has  fallen  ba^ck  upon  a  dispossession  supposed  to 
be  consequent  upon  the  delivery  out  of  the  pottah  of  1869.     This  brings  us  to  the 
consideration  of  that  which  is  the  most  important  piece  of  evidence  in  the  cause, 
namely,  the  proceedings  of  the  Inam  Commission,  which  are  set  out  at  page  74a 
and  the  following  pages.    One,  if  not  the  principal,  object  of  that  Commission 
appears  to  have  been  to  ascertain  what  lands  had  been  effectually  made  subject 
to  religious  trusts,  and,  as  such,  had  become  either  rent-free,  or  subject  only  to  a 
small  and  fixed  quit-rent.     The  enquiry  seems  to  have  been  conducted  locally, 
under  the  authority  of  the  Inam  Commissioner,  by  the  Deputy  Collectors  of  the 
-different  districts,  and  to  have  been  carried  on  from  village  to  village.    It  seems 
to  their  Lordships  clearly  to  result  from  the  Exhibit,  No.  90T,  at  page  74ta  and 
the  three  following  pages  of  the  record,  that  the  dispute  as  to  the  rights  of  the 
Nattars  in  these  pagodas  cannot  have  dated,  as  Mr.  Mayne  contends,  from  the 
delivery  out  of  Jihe  pottah  in, 1869^  because  the  proceedings  to  which  those  docu- 
ments relate  certainly  took  place  in  1863.    Now  what  is  the  effect  of  those 
documents  ?    Those  at  pages  746  and  74c  relate  to  the  villages  Pandiranend&l 
and  Ayakaranendal,  which  form  part  of  what  may  be  called  the  common  endow- 
ments of  the  pagodas,  and  each  gives  the  result  of  the  enquiry  of  the  Commission 
touching  the  particular  village  to  which  it  relates.  In  eadi  the  village  in  question 
is  described  as  a  devastanum  village  in  the  zemindaree  of  Sivagangai.    It  says : — 
**  This  was  granted  for  the  maintenance  of  the  temple  of  Stri  Khandeswara 
Swami  in  Velangudi ;  thb  is  a  permanent  grant.    No  pottah."    From  this  it  may 
be  inferred  that  the  original  grant  of  the  lands  was  made  by  some  ancient  zemindar 
of  Sivagangai.     But  there  is  no  evidence  of  the  date  or  of  the  terms  gf  the  giunt. 
Each  document  says: — ''The  temple  is  efficiently  kept  up."    In  each  there  is 
afterwards  a  more  particular  statement  of  the  trusts  to  which  the  proceeds  of  the 
village  are  applicable.     In  that  relating  to  Pandinarendal  it  is  said  : — **  The  pro* 
ceeds  of  the  village  ar^  appropriated  for  the  temple  of  Stri  Khandeswara  Swami, 
and  for  Nattukovil  of  Periyanayaki  Amman."    The  latter  are  the  temples  in 
dispute.     **  Though  the  name  of  the  goddess  is  not  entered  in  the  accounts  of 
Fusli  1211  and  122^,  in  the  zemindar's  account  of  Fusli  1212  it  is  entered.   Hence 
the  village  belongs  to  Nagara  Kovil  of  Khandeswara  Swami  and  Nattukovil  of 
Periyanayaki  Amman;  these  two  temples  are  under  the  management  of  the 
trustees  in  column  16  since  long."   The  corresponding  note  upon  the  other  village 
is  in  greater  detail,  and  makes  it  still  more  clear  that  there  was  then  a  distinct 
allegation,  acquiesced  in  by  the  Collector,  that  the  pagoda  of  the  goddess  belonged 
to  the  Nattars : — '*  The  proceeds  of  this  village  are  appropriated  tor  the  use  of  the 
temple  of  Kliandeswara  Swami,  which  belongs  to  Nagarattar  or  Nattukottay 
Chetties,  and  to  the  temple  of  Periyanayaki  Amman,  which  belongs  to  Nattar." 
Again  it  appears  that  the  peraons  originally  treated  as  the  trustees  of  the  property 
were  only  the  two  Chetties  whose  names  are  entered  in  the  16th  and  17th 
columns.     But  before  the  record  was  finally  made  up,  the  names  of  three  Nattars 
were  added;  and  that  this  was  done  upon  the  representation  of  the  Nattars 
insisting  upon  some  recoixi  of  their  rights,  is  admitted  even  by  the  Civil  Judge 
in  the  explanation  which  he  gives  of  the  circumstance.     That  the  addition  was 
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subsequent  to  the  first  draft  of  the  document  appears  from  the  note  in  the  20th 
column,  which  is  dated  June  1864 ;  whereas  the  date  of  the  preceding  note  is 
December  1863,  or  six  months  earlier.  Their  Lordships  cannot  admit  the  explana- 
tion of  the  alteration  which  is  suggested  by  the  Civil  Judge,  if  by  it  he  means  to 
suggest  that  the  alteration  was  made  in  consequence  of  some  tumultuous  repre- 
sentations of  the  Nattars,  amounting  to  coercion.  It  may  be  true  that  a  mob  of 
Nattars  tumultuously  desired  that  the  three  Nattars  should  be  registered  as 
trustees.  But  their  claim,  though,  in  the  first  instance,  tumultuously  asserted, 
was  obviously  under  consideration  for  a  considerable  time,  and  was  finally  con- 
firmed by  the  officiating  Inam  Commissioner  on  the  22nd  December  1864.  These 
proceedings  cannot  have  been  had  under  pressure  on  the  part  of  a  mob ;  and  it 
must  be  presumed  that  the  authorities  came  advisedly  to  the  conclusion  that  the 
claim  was  a  just  one. 

This  view  is  in  some  degree  confirmed  by  what  was  done  also  in  1863  with 
regard  to  the  small  portion  of  land  which  was  afterwards  the  subject  of  the  pottah 
of  1869.  The  document  at  page  74a  of  the  record  treats  the  proceeds  of  that  land 
as  exclusively  devoted  to  the  support  of  the  pagoda  of  Periyanayaki.  The  Inam 
ticket  was  not  given,  as  in  the  other  case,  to  the  Nagarattars.  They  were  not 
entered  as  trustees  in  the  column  of  trustees ;  and  though,  on  the  other  hand,  no 
Nattar  is  entered,  the  ticket  was  made  over  to  the  gurukhal.  He  was  treated  as 
the  worshipper  entitled  to  the  ticket.  A  distinction  was  therefore  made,  which 
would  hardly  have  been  made  if  the  three  pagodas  had  been  really  and  undis- 
putedly  part  of  the  same  institution,  and  subject  to  the  same  management. 

It  wafi  said  that,  notwithstanding  these  proceedings,  everything  went  on  aa 
before ;  that  the  proceeds  of  the  endowments  were  received  by  the  Nagarattars ; 
and  that  there  was  no  dispute  until  the  pottah  of  1869  was  issued,  and,  in  con- 
formity with  the  document  at  page  74a,  was  given  out  to  the  ghrukhal,  from 
whom  it  passed  to  the  principal  of  the  Nattars.  it  is  suggested  that  this  gurukhal 
played  Bis  employers,  the  Nagarattars,  false,  and  made  an  improper  transfer.  But 
there  is  nothing  to  show  that  he  was  not  right  in  so  dealing  with  the  pottah.  It 
is  perfectly  clear  that  the  pagoda  had  been  described  aa  a  Nattar  pagoda^  and  that 
the  Nattars  were  as  early  as  1863  claiming  some  rights  of  management  in  it,  or 
they  would  never  have  been  entered  in  the  documents  relating  to  the  common 
endowments  as  trustees.  This  particular  parcel  of  land  belonged  exclusively  to 
the  pagoda  of  Periyanayaki  Amman.  The  Nagarattars  had  ostensibly  no  concern 
with  it.  Again,  the  pottah  which  was  granted  of  the  other  villages  is  not  pro- 
duced, and  it  is  not  satisfactorily  accounted  for.  It  is  perfectly  consistent  with 
probability,  and  must  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  this  pottah  was  in  conformity  with  the  records  of  the  Inam  Commission,  and 
was  a  grant  of  these  villages. to  the  Nattars  as  well  as  the  Nagarattars  as  trustees. 
The  superior  habits  of  business  and  life  of  the  Chetties  may  account  for  their 
continumg  to  receive  the  profits  of,  and  generally  manage,  the  common  endow- 
ment ;  but  that  is  not  a  circumstance  which  establishes  their  right  to  recover  the 
possession  of  these  pagodas  from  the  Nattars,  who,  as  far  as  their  Lordships  can 
see  on  the  evidence,  have  always  to  some  extent  been  in  possession.  Certain  it  is 
that  the  dispossession  of  the  Nagarattars,  or  the  first  claim  of  possession  on  the 
part  of  the  Nattars,  cannot  be  said  to  date  only  from  the  grant  of  that  pottah, 
because  it  is  proved  in  the  cause  that  as  early  as  1867  the  Nattars  were  resisting 
the  removal  of  this  image,  when  the  Nagarattars  wished  to  have  it  removed  to 
the  temple  of  Siva ;  and  must,  therefore,  at  that  time  at  least,  have  been  asserting 
dominion  over  the  image  in  opposition  to  the  Nagarattars. 

Of  the  original  foqndation  of  the  Siva  temple,  beyofljid  what  is  to  be  gathered 
from  the  proceedings  of  the  Inam  Commission,  there  i^  no  trace.  One  contention 
of  the  appellants  was  that  wherever  there  is  a  temple  devoted  to  Siva  there  will 
be  found  a  dependent  temple  devoted  to  the  worship  of  some  Durga  goddess  in  its 
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vicinity.  It  is,  however,  established  that  this  state  of  things  is  universal,  and  it 
may  well  have  happened '  that  these  temples  may  have  been  established  by  the 
Nattars  or  the  Nattar  communitv  taking  advantage  of  the  vicinage  of  a  Siva 
temple,  and  giving  the  managers  of  that  temple  the  benefit  of  the  new  foundation. 
The  inscription,  which  might  have  shown  who  was  the  founder  of  the  pagodas  in 
dispute,  is  unfortunately  defaced  in  an  important  word.  Again,  it  may  have  been 
arranged  by  the  zemindar  for  the  time  being  of  Sivagangai  that  part  of  his  endow- 
ment of  the  Siva  temple  should  go  to  the  sustentation  of  the  other  temples, 
though  founded  by  Nattars.  That  is  perfectly  consistent  with  the  theory  that 
some  right  of  posaession  and  management  is  in  the  Nattara. 

Upon  the  whole  their  Lordships  are  of  opinion  that  the  explanation  which 
has  been  given  by  the  Civil  Judge  of  the  proceedings  of  the  Iimm  Commission, 
and  of  the  addition  made  to  them  in  favor  of  the  Nattars,  is  unsatis&ctoiy ; 
that  those  documents  turn  the  scale  of  the  conflicting  evidence,  and  that  certainly 
the  Nagarattars  have  not  made  out  their  right  to  disturb  the  poss^ion  which 
now  exists.  The  necessary  consequence  of  this  is  that  the  suit  as  framed  is 
improper,  and  that  the  decree  of  the  High  Court  is  correct. 

It  has.  been  alleged  by  Mr.  Mayne  that  a  decision  to  this  effect  leaves  the 

Earties  in  an  unsatisfactory  position.  And  this,  no  doubt,  may  be  true.  It  may 
appen  that,  either  by  reason  of  the  refusal  of  the  Nagarattars  to  apply  the 
funds  in  their  hands  to  the  sustentation  of  the  smaller  pagodas  while  they  are 
in  possession  of  the  Nattars,  or  from  some  other  cause,  fresh  difficulties  imd 
disputes  may  arise.  It  is  much  to  be  hoped  that  if  this  should  be  the  case^  the 
parties  will  contrive  to  have  their  differences  determined  by  a  native  puncliayet, 
a  tribunal  peculiarly  adapted  to  determine  disputes  of  this  kind,  which  necessarily 
involve  many  nice  considerations  founded  on  Hindoo  usage,  Hindoo  ritual,  Hindoo 
belief,  and  Hindoo  feeling.  But,  even  if  the  parties  have  again  to  come  to  the 
Courts,  they  must  so  come  in  a  suit  properly  framed  for  the  purpose  of  having 
their  disputes  settled  by  what  we  should  call  a  scheme  for  the  administration  of 
the  endowment.  Deali^  with  this  suit,  as  it  stands,  their  Lordships  can  but 
advise  Her  Majesty  to  affirm  the  decree  of  the  High  Couit,  and  to  dismiss  this 
appeal  with  costs. 


The  17th  December  1875. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Montague  £.  Smith. 

Bond — Presumptions — Mortgage  Bond — Limitation-— Act  XIV  of  1859  8. 1  cl,  12. 

On  Appeal  from  the  High  Court  of  Judicature  aJt  Fort  WiMi/mv  vn  Bengal* 

Juneswar  Dass 

versus 

Mahabeer  Sins^h  and  others. 

In  the  absence  of  satisfactoiy  proof  of  fraud  or  mistake,  every  presnmption  ought  to  be  made  in 
faTor  of  statements  contained  in  a  bond  which  was  deliberately  entered  into  and  which  has  been  acted 
npon  for  many  years. 

In  an  action  brought  upon  a  mortgage  bond  which  combines  a  personal  obligation  witii  the  pledge 
of  property,  where  the  claim  is  founded  not  upon  the  contract  to  pay  the  money,  but  upon  the  hypotheca- 
tion of  the  land,  and  the  object  is  to  obtain  a  sale  thereof  as  against  purchasers  under  a  subsequent 
mortgage  bond,  the  law  of  limitation  applicable  to  the  suit  is  Act  XIV  of  1869  s.  1  cl.  12. 

*  From  the  judgment  of  Sir  Bichard  Coi;K:h,  JC(.,  C,J.,  and  the  Hon'blo  F.  A.  Olover,  •/.,  decided  on  tbe 
21st  May  1878. 
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This  was  an  action  on  a  security  common  in  Bengal,  caUed  a  mortgage  bond, 
which  appears  to  combine  in  one  instrument  two  things,  a  personal  obhgation  by 
the  maker  of  the  bond  to  pay  the  money,  and  a  mori^age  of  property  by  way  of 
pledge  and  security.    The  bond  in  question  is  dated  the  21st  June  1856,  and  was 

S'ven  by  Baboo  Ritbhunjun  Singh,  who  is  the  defendant  No.  1  in  the  suit,  to 
ussumut  Agur  Koonwar.  The  consideration  for  the  bond  consists  of  the  amounts 
which  are  stated  to  have  been  due  under  five  previous  bonds  given  to  the  Mussumut 
by  Baboo  Dyal  Singh,  the  father  of  Ritbhunjun  Singh.  The  bond  recites  the 
former  bonds,  and  proceeds  thus : — "  Hence  I,  the  declarant,  do  of  my  own  accord 
and  consent  make  myself  responsible  for  the  sums  of  money  covered  by  each  of 
the  five  above-named  bonds,  principal  with  interest,  as  well  as  other  loans,  etc.,  in 
all  for  Company's  Bs.  16,511,  and  bind  myself  for  the  payment  of  the  said  sum  of 
money  to  the  above  said  lady."  This  part  of  the  bond  contains  a  personal  obliga* 
tion  on  the  part  of  the  maker  of  the  bond,  the  defendant  No.  1,  to  pay  the  money. 
Then  are  inserted  the  terms  of  the  loan : — **  With  the  consent  of  Doth  parties  it 
has  been  agreed  upon  that  the  interest  should  be  paid  as  per  detail  given  below, 
that  is,  the  principal  with  interest  I  will  pay  at  the  rate  of  eight  annas  per  cent. 
from  the  date  of  the  execution  of  this  bond  to  the  end  of  Jeyt  1269  F.S.,  and  from 
1270  F.S.  to  Jeyt  1274  F.S.  at  the  rate  of  Be.  1  per  cent,  per  mensem.  Accordingly 
I  hereby  declare  and  give  in  writing  that  I  will  positively,  without  any  objection 
whatever,  liquidate, the  said  sum  of  money,  principal  with  interest,  in  the  month 
of  Jeyt  1274  F.S.,  to  the  aforesaid  lady.''  As  far,  therefore,  as  we  have  hitherto 
gone  in  the  bond,  the  ultimate  period  for  payment  would  not  accrue  until  Jeyt 
1274.  Now  oomes  the  part  of  the  instrument  which  creates  an  hypothecation  of 
land : — "  For  the  satisfaction  of  the  lady,  and  as  security  for  the  above  sums  of 
money,  I  pledge  and  mortgage  Mouzahs  Dhunpookhraand  Bahooara  original,  with 
dependencies  appedaining  to  Talooka  Athur,  Pergunnah  Bhojepore,  held  and 
possessed  by  me.  I  and  my  heirs  shall  not,  as  long  as  the  whole  amount  aforesaid 
remain  unpaid,  transfer  them  in  any  way."  Then  there  is  a  clause  to  this  efiect : 
— "  Should  the  mouzahs  mortgaged  be  sold  in  execution  of  decree  or  for  arrears 
of  revenue,  the  said  lady  shall  in  that  case  be  at  liberty,  without  waiting  for  the 
expiration  of  the  term  of  payment,  to  institute  a  regular  suit,  and  to  sell  the 
moveable  and  immoveable  properties  of  me  the  declarant  and  my  heirs,  and 
thereby  realize  the  amount  in  question.  This  bond  was  registered  on  the  23rd 
June  1865." 

The  action  is  brought  by  Bhedi  Singh  and  twelve  other  persons,  who  are  the 
heirs  of  the  Mussumut,  the  fourteenth  plaintiff  being  a  person  called  Turmundul 
Dass,  who  had  purchased  a  fourth  share  in  the  bond.  The  defendants  in  the  suit 
are,  firet,  Ritbhunjun  Singh,  described  in  the  heading  of  the  suit  as  ''  the  principal 
contractor  of  the  loan;"  and  secondly,  certain  persons  who  are  described  in  the 
same  heading  as  '*  auction-purchasers  of  the  pledged  property;"  and  it  may  here 
be  stated  that  they  became  such  purchasers  under  a  decree  obtained  upon  another 
mortgage  bond  made  by  Ritbhunjun  Singh  subsequently  to  the  bond  in  question, 
and  of  course  subject  to  it.  The  date  of  the  auction-sale,  which  is  sought  to  be 
impeached^  is  the  18th  May  1865. 

After  the  discussion,  which  has  taken  place  at  the  bar,  there  remain  only  two 
questions  to  be  decided.  The  first  is  purely  a  question  of  fact  which  was  raised 
in  the  following  issue,  the  third  issue: — ^'Whether  or  not  the  mortgagor  has 
received  the  consideration-money?"  It  has  been  contended  by  Mr.  Arathoon  that 
the  consideration  stated  in  the  bond  is  not  truly  stated.  The  principal  amounts 
of  the  five  bonds  enumerated  in  the  bond  in  question  are  not  disputed,  but  it  is 
said  that  an  amount  of  interest  equal  to  the  aggregate  amount  of  the  principal 
sums — the  principal  being  Rs.  8,000,  and  the  interest  Rs.  8,000  also, — found  its  way 
into  the  bond  by  some  fraud  or  error,  and  that  in  point  of  fisict  that  interest  was 
not  due,  but  had  been  previously  paid.     Both  Courts  below  went  very  fully  into 
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the  evidence  given  on  that  issue,  and  came  to  the  concurrent  finding  that  the 
defendant  has  failed  to  establish  it.  Having  executed  this  bond  the  onus  is  upon 
him  to  show  that  the  consideration  had  not  passed.  Both  Courts  have  come  to 
the  conclusion  that  he  has  failed  to  support  that  burden,  and  that  he  has  shown 
no  sulBicient  ground  for  the  conclusion  that  that  interest  was  not  due.  It  is  said 
that  calculating  only  simple  interest  on  the  bond,  the  Rs.  8,000  could  not  be  made 
up ;  but  the  High  Court  make  a  suggestion,  which  their  Lordships  regard  as  a 
reasonable  supposition,  that  the  parties  before  entering  into  the  new  bond  may 
have  come  to  an  arrangement  that  rests  should  be  made  in  the  account,  and 
compound  interest  paid.  In  the  absence  of  satisfisbctory  proof  of  fraud  or  mistake, 
every  presumption  in  favor  of  the  statements  contained  in  the  bond  ought  to  be 
made,  considering  that  it  was  deliberately  entered  into,  and  that  for  many  years  - 
it  has  been  acted  upon,  and  payments  made  under  it.  Their  Lordships,  therefore, 
see  no  reason  to  be  dissatisfied  with  the  conclusion  to  which  the  Courts  below 
have  come  upon  the  issue  of  fact,  and  the  appeal  so  far  as  that  issue  is  concerned 
£ails. 

The  other  question  arises  upon  the  period  of  limitation  which ,  is  applicable 

to  this  case.    As  already  observed,  the  instrument  contains  two  distinct  things : 

the  ob%ation  to  pay  the  money,  which  binds  the  maker  af  it  only,  and  the 

mortgage  of  the  land )  and  the  plaint  in  the  present  suit  is  properly  fiiuned  upon 

the  instrument  in  that  aspect.     It  seeks  to  charge  the  first  defendant,  the  maker 

of  the  bond,  Ritbhunjun  Singh,  personally,  and  it  also  claims  to  recover  the- 

amount  of  the  principal  and  interest  by  the  sale  of  the  mouzahs  (naming  them), 

which  were  the  hypothecated  property  included  in  the  mortgage.    It  is  contended 

for  the  appellant  that  the  Umiti^on  contained  in  cl.  16  s.  1  of  the  Act  XIV  of 

1859  is  the  proper  limitation'  to  apply  to  the  case.     That  is  a  sweeping  Clause, 

which  provides  thus : — ^^  That  to  aJl  suits  in  which  no  other  limitation  is  hereby 

expressly  provided,  a  period  of  six  years  from  the  time  the  cause  of  action  arose." 

It  is  said  that  this  is  a  suit  brought  to  recover  money  lent,  and  the  interest  on 

that  money,  and  that  it  falls  wiuiin  d.  16,  because,  although  d.  10  applies  to 

suits  for  money  lent,  it  does  not  apply  to  them  in  the  cases  where  the  instrument 

shall  have  been  registered  within  six  months  from  the  date,  and  this  bond,  having 

been  so  registered,  is  not  within  that  Section,  and,  not  being  otherwise  provided 

for,  falls  within  the  limitation  of  six  years  in  cl.  16.    Their  Lordships,  however, 

are  clearly  of  opinion  that  neither  of  these  Clauses  is  applicable  to  this  suit,  which 

is  brought,  in  substauoe,  for  the  recovery  of  immoveable  property,  or  of  an  interest 

in  immoveable  property,  9nd  fulls  therefore  within  cl.  12  of  the  fibrst  Section.    The 

object  of  the  suit  is  to  obtain  a  sale  of  the  land  aa  agamst  the  defendants  grouped 

as  defendants  No.  2  and  No.  8,  who  had  become  purchasers  under  a  sul^quent 

mortgage  bond.     It  is  therefore,  as  against  them,  a  claim  founded,  not  upon  the 

contmot  to  pay  the  money,  but  upon  the  hypothecation  of  the  land.     Their 

Lordships  would  have  been  disposed  so  to  apply  the  Statute  of  Limitations  if  the 

xnatter  nad  been  res  i/ntegra,  but  it  appears  from  the  cases  to  whicli  they  have 

been  referred  by  Mr.  Cave  that  there  has  been  a  long  and  almost  uniform  current 

of  decisions  in  the  two  provinces  of  Bengal  and  Madras,  giving  this  construction 

to  the  Act     Their  Lordships  must  not  be  supposed,  in  coming  to  this  decision,  to 

give  any  countenance  to  the  argument  of  Mr.  Arathoon  that  this  suit  would  have 

been  bs^ed  if  the  limitation  of  six  years  under  cl.  16  had  been  applicable  to  it. 

They  think,  upon  the  construction  of  this  bond,  there  would  be  good  reason  for 

holmng  that  tne  cause  of  action  arose  within  six  years  before  the  commencement 

of  the  suit.     However,  it  is  sufficient  to  say  that  their  Lordships  think  the 

limitation  applicable  to  the  case  is  that  under  cl.  12  s.  1  of  the  Limitation  Act 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the 
d^pision  of  the  Higl^  Court;  and  to  dismiss  this  appeal  with  costs. 
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The  17th  December  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Possession — Boundary — Previous  Decision  of  Civil  Court. 
On  Appeal  from  the  High  Court  of  Judicature  at  Fort   William  in  Bengal.* 

m 

Hie  Court  of  Wards 

v^sus 
Baja  Leelanund  Sing. 

In  thifl  suit,  which  Ib  ei^semtiflliy  one  of  bourkiary,  which  has  formed  the  suhrject  of  litigation  for 
many  years,  and  on  whidh  an  order  had  previously  been  made  by  Her  itfajesty  in  Oouncil :  hssld,  that 
the  first  question  to  be  now  deternlined  was  what  was  decided  by  the  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council  om  the  former  appeal,  and  what  was  the  order  of  Her  Majesty  in  Council 
thereon  ;  and  that  neither  any  Court  in  India,  not  the  Judicial  Committee  itself^  could  go  behind  the 
above  mentioned  decision  and  order.  Held  aXact,  accordingly,  that  so  much  of  the  judgment  of  the 
Calcutta  High  Court  as  re-opened  what  had  previouBl^  beed  decided,  on  fresh  evidence  must  be  set  aside; 
but  that  the  evidence  that  luid  thus  beeii  brought  to  bear  upon  the  case  was  entitled  to  consideration  in 
so  far  as  it  bore  upon  those  portions  of  the  suit  in  respect  of  which  the  former  decision  of  the  Judicial 
Committee  was  not  conclusive. 

This  appeal  and  cross-appeal  ai^e  the  close  of  a  litigation  in  which  the  parties, 
or  those  whom  they  represent,  have  been  engaged  for  mo^e  than  twenty  years 
concerning  the  ownership  of  a  large  tract  of  land  lying  between  lands  admitted  to 
form  part  of  their  respective  ^emindaries,  and  consisting,  for  the  most  part,  of  hills 
and  forests. 

The  dispute  is  essentially  one  of  boundary.  The  facts  out  of  which  it  arose, 
and  the  earUer  history  of  the  litigation  which  has  been  the  consequence  of  it,  are 
very  fully  stated  in  the  report  of  the  case  on  the  former  appeal  to  Her  Majesty  in 
Council,  to  be  found  in  the  10th  volume  of  Mr^  Moorei's  Indian  Appeals.t  And 
their  Lordships,  to  avoid  an  Unnecessary  recapituktiouywill,  whenever  it  is  requisite 
to  do  so,  refer  to  that  statement  as  if  it  were  incorporated  in  the  present  judgment. 

The  first,  and  not  the  least,  material  question  to  be  now  determined  is  what  was 
decided  by  the  judgment  of  the  Judicial  Committee  on  that  former  appeal,  and  the 
order  of  ^er  Majesty  in  Council  made  thereon  ;  and  what  issues  were  left  open  for 
the  determination  of  the  Indian  Courts  under  that  order,  so  far  as  it  was  one  of 
remand. 

The  appeal  was  that  of  Baja  Leelanund  Sing,  the  plaintiff  in  the  suit.  By  his 
plaint  he  had  parcelled  out  the  din>uted  land  in  de&iite  areas,  treating  them  as 
appurtenant  to  different  mou^ahs  which  had  been  recorded  as  forming  part  of  the 
ISizamut  or  settled  mehals,  and  claimed  to  recover  them  as  lying  within  the 
boundaries  of  those  mouzahs^  He  had  never,  as  is  now  admitted,  been  in  possession 
of  any  part  of  the  land  which  is  now  in  question.  He  adduced  a  considerable  body 
of  evidence  in  support  of  the  case  made  by  his  plaint.  The  Judge  of  first  instance, 
however,  held  that  he  had  entirely  failed  to  make  out  that  case,  or  to  establish  a  title 
to  disturb  the  possession  of  the  defendant,  and  dismissed  the  suit.  On  appeal,  two 
of  the  Judges  of  the  then  Sudder  Court  affirmed  that  decree  of  dismissal.  They, 
too,  were  dear  that  the  plaintiff  had  failed  to  prove  his  title  as  alleged.  On  the 
other  hand,  they  seem  to  have  admitted  that  the  defendant  could  have  no  title  to 
anything  tixat  was  not  included  in  the  settlement  of  Havelee.  They  considered, 
however,  that  that  settlement  did  include  something  in  excess  of  the  lands  comprised 
in  Captain  Ellis'  map,  and  within  the  disputed  territory ;  that  the  extent  of  such 

*  From  the  judgment  of  Norman  and  E.  Jackson,  JJ.,  dated  the  2iid  March  1870. 

t  3  W.  K.  P.  C.  19 ;  1  Suth.  P.  C.  R.  578. 
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excess  was  undetermined  ;  and  that  it  lay  on  the  plaintiff  to  show  what  he  was 
entitled  to  recover,  which  he  had  failed  to  do.  The  third  and  dissentient  Judge, 
Mr.  Sconce,  would  have  given  a  decree  in  favor  of  the  plaintiff.  But  his  ratio 
decidendi  was  not  so  much  that  the  plaintiff  had  proved  his  case  as  alleged  (though 
he  seems  to  have  thought  that  some  of  the  specified  mouzahs  had  been  shown  to 
have  lain,  if  not  still  to  exist,  wholly  or  partially  in  the  disputed  territory), 
as  that  the  plaintiff,  as  purchaser  of  the  Nizamut  Mehals,  was  presumably 
entitled  to  all  that  was  not  included  in  the  settlement  of  the  resumed  Pergunnali 
Havelee  ;  and  that  no  part  of.  the  disputed  territory,  nothing  in  fact  bevond  the 
confines  of  Ellis'  map,  had  been  included  in  that  setuement.  The  Committee  that 
determined  the  former  appeal  in  1864  clearly  affirmed  the  findings  of  the  two 
Indian  Courts  as  to  the  insu£Sciency  of  the  plaintifi^s  evidence  to  establish  the  case 
made  by  him.    The  judgment  at  page  111  of  Mr.  Moore's  report  says  distinctly  : — 

^^  We  agree,  indeed,  with  the  majority  of  the  Indian  Judges,  that  the  appellant  has 
failed  to  prove  timt  no  part  of  the  disputed  territory  was  included  in  the  settlement, 
and  that  he  has  failed  to  prove,  by  independent  evidence,  his  right  to  recover  the 
mouzahs  as  specified  in  the  plaint." 

It  is  important  to  remark  upon  the  concurrent  judgments  of  the  two  Indian 
Courts,  and  of  the  Committee  of  1864,  on  this  particular  point ;  because  the  judg- 
ment of  Mr.  Justice  Norman,  which  is  now  under  appeal,  whilst  it  admits  (p.  644) 
that  the  new  evidence  taken  on  the  remand  did  not  carry  the  plaintiff's  original  caae 
any  further,  proceeds  almost  entirely  on  the  effect  of  the  old  evidence,  and  thus 
seems  to  re-open  a  question  concluded  by  the  former  judgments. 

If  there  is  one  thing  more  clearly  expressed  than  another  in  the  judgment  of 
the  Committee  of  1864,  it  is  that  ^^  the  decision  of  the  suit  depended  on  the  questioii 
whether  the  land  claimed,  or  any,  and  if  any,  what  defined  part  of  it  was  indaded 
in  the  Havelee  settlement "  (10  Moore,  pp.  87,.  88). 

Upon  this  question  the  Committee  had  to  pronounce  between  the  joint  judgmeat 
of  the  two  Judges  of  the  Sudder  Court  and  the  conflicting  judgment  of  Mr.  Sconce, 
To  that  end  it  addressed  itself  to  a  careful  examination  of  the  settlement  proceedings^ 
particularly  those  of  Mr.  Piron.  In  the  course  of  tiiat,  it  found  that  two  monASis, 
named  the  one  Gormaha  or  Kormaha,  the  other  Ghorakhore,  which  lay  partially,  if 
not  wholly,  within  the  disputed  territory,  had  been  advisedly  relinquished  by  the  revenue 
authorities  pending  the  resumption  proceedings,  as  part  of  the  Nizamut  Mehals  ; 
and  accordingly  t£at  so  much  of  the  disputed  land  as  was  appurtenant  to  these 
mouzahs  belonged  to,  and  ought  to  be  adjudged  to,  the  plaintiff.  On  the  other 
hand,  it  came  to  the  conclusion  that  the  final  settiement  of  Havelee,  under  the  head 
of  ^^  Bunkur  and  Boondee  Mehals,  besides  the  putwarrie's  papers,  whatever  came 
to  light  by  the  depositions  of  farmers  and  perk)ns  informed,  and  by  perusal  of 
pottahs,  etc.,  S.  Bs.  1,116  "  did  include  "the  revenue  arising  from  Ghauts  Marog 
Kurrailee,  and  other  ghauts  "  (10  Moore,  I.  A.,  p.  103).  The  Committee  next  pro- 
ceeded to  consider  '^  what  was  this  property,  and  whether  the  ownership  of  it  implied 
the  ownership  of  any  land  in  excess  of  the  measured  area,  and  beyond  the  confines 
of  Ellis'  map.'' 

Upon  this  point  they  appear  to  have  satisfied  themselves  that  the  ghauts  in 
question,  or  some  of  them,  were  geographically  beyond  the  confines  of  EUis'  map, 
and  witiiin  the  disputed  territory  ;  but  to  have  felt  una))le  to  come  to  a  clear  conclu- 
sion as  to  the  nature  and  character  of  the  Bunkur  and  Boondee  Mehals,  and  of 
the  revenue  arising  from  the  ghauts,  and  upon  the  question  whether  the  rights 
included'  in  the  settlement  involved  the  proprietorship  in  the  soil  of  any,  and  what^ 
part  of  the  lands  in  dispute.  It,  accordingly,  finally  decided  some  of  the  questions  in 
the  cause,  but  leaving  others  open  to  further  enquiry,  recommended  Her  Majesty 
to  make  the  order  under  which  the  subsequent  proceedings  have  taken  place. 

That  order  declared,  first,  that  the  plaintiff  was  entiUed  to  Mouzahs  Kormaha 
and  Ghorakhore  and  the  lands  comprised  thefein  and  belonging  thereto,  and  to  all  such 
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other  parts  of  any  of  the  hmds  in  question  in  the  suit  as  were  not  incladed  in  the 
settlement  of  Havelee ;  secondly,  that  the  settlement  of  Havelee  comprised  onlj 
the  measured  area  of  123,207  beegahs,  and  so  much  of  any  of  the  land  in  dispute 
as  upon  the  enquiries  after  directed  might  appear  te  belong,  or  be  properly 
attributable,  te  the  Bunkur  and  Boondee  Mehals  in  the  pleadings  mentioned,  or 
to  the  ghauts,  of  which  the  same  in  part  consist ;  and  that  the  rights  of  Havelee 
in  respect  of  Bakum  did  not  extend  beyond  a  certain  quantity  of  land  there 
specified.  It  then  directed  an  enquiry  ^^what  was  the  nature  and  character 
of  the  Bunkur  and  Boondee  Mehals,  and  of  the  ghauts  comprised  therein  respec- 
tively which  were  included  in  Piron's  settlement,  and  were  therein  estimated  at 
1,1  l(i  sicca  rupees  ;  and  whether  the  same  or  any  and  which  of  them  included  any 
and  what  part  of,  or  any  and  what  right  or  interest  in,  the  land  in  question  in  the 
suit  And  it  finally  declared  that  so  much  of  the  land  in  question  as  might  upod 
such  enquiry  appear  te  be  comprised  in  the  said  Bunkur  and  Boondee  Mehals  or 
ghauts  belonged  to  Havelee,  and  Ihat  the  plaintiff  was  entitled  to  recover  the  residue 
of  the  land  in  question." 

It  appears  to  their  Lordships  thai  the  broad,  if  not  the  sole,  issue  which  this 
order  left  to  be  determined  between  the  parties  was  what  portion  of  the  land  in 
dispute  was  comprised  in  Mr.  Piron's  settlement  under  the  item  already  set  forth 
It  has,  however,  been  strenuously  argued  at  the  Bar  that  even  if  the  terms  of 
Mr.  Piron's  settlement  import  that  he  included  therein  some  part  of  the  disputed 
land,  it  was  open  to  the  parties  under  this  order  of  remand  to  show  that  such  inclu- 
sion was  unintentional  or  improper  ;  in  other  words,  to  question  the  propriety  of  the 
settlement  and  its  binding  force  upon  the  plaintifi*.  Their  Lordships  cannot  so 
construe  the  order.  That  it  was  not  the  intention  of  the  Committee  of  1864  to  leave 
any  such  questions  open  plainly,  as  their  Lordships  think,  appears  from  several 
passages  in  the  judgment.  It  is  said  at  p.  89  of  Mr.  Moore's  Bieport,'  ^'  In  consider- 
ing vmat  was  included  in  Havelee  the  Court  below  could  only  deal,  as  we  upon  this 
appeal  must  deal,  with  the  Havelee  settlement  as  it  stands.  For  the  purposes  of 
this  suit  that  settlement  must  be  considered  as  valid  and  subsisting."  Again,  at 
p.  99,  we  think,  indeed,  that  the  settlement  of  1844  affords  the  only  safe  criterion  for 
determining  what  belongs  to  Havelee,  and  what  to  the  Nizamut  Mehals."  And  at 
p.  103  of  the  same  report  it  is  said,  ^^  It  must  be  taken,  then,  that  Mr.  Piron  not  only 
included,  but  properly  included,  the  revenue  arising  from  Ghauts  Marug,  eto.,  in  his 
settlement." 

It  is  said  that  this  conclusion  of  the  Committee  was,  as  a  passage  in  the  pre- 
ceding page  indicates,  partially  at  least,  founded  on  a. misconception,  arising  from  an 
error  in  printing  the  former  record,  to  the  effect  that  certain  village  papers,  which 
were  in  fact  part  of  the  defendant's  evidence,  had  been  put  in  by  the  plaintiff.  The 
judgment,  however,  seems  to  their  Lordships  to  treat  these  documents  rather  as 
corroborative  of  the  conclusion  to  which  me  Committee  had  come  than  as  the 
foundation  on  which  it  rested. 

Again,  that  the  Committee  of  1864  may  reasonably  have  determined  to  con- 
dude  t£e  question  of  the.  propriety  and  binding  nature  of  the  settlement  appears 
from  this  consideration.  The  plaintiff,  if  entitled  to  impeach  that  settlement,  could 
only  do  so  by  proving  clearly  that  it  covered  lands  included  in  the  perpetual  settle- 
ment of  the  Nizamut  Mehals.  He  had  failed  to  do  this,  because  he  had  failed  to 
establish  his  title  to  the  lands  in  dispute.  The  Committee,  however,  said  in  ease  of 
him, — ^**  You  shall  not  be  concluded  by  your  failure  to  prove  the  title  alleged  against 
the  defendant  in  possession.  He  cannot  be  entitled  to  anything  that  is  not  induded 
in  the  settlement  of  Havelee ;  and  you  shall  have  the  benefit  of  the  presumption  that 
what  is  not  so  induded  belongs  to  the  Nizamut  Mehals."  The  rights  of  uie  parties 
being  thus  stated,  the  issue  between  them  necessarily  becomes,  '^  What  was  m  fact 
included  in  the  settlement  of  Havelee  ?  "  Their  Lordships,  however,  do  not  rest  upon 
expressions  in  the  judgment  of  the  Committee  as  conclusive.     If  there  be  any  incon- 
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sistencj  between  tbem  and  the  terms  of  Her  Majesty's  order  ih  Council^  the  latter, 
.which  is  in  the  nature  of  a  decree,  ought  to  preyail.  On  the  other  hand,  if  that  has 
concluded  the  question  now  under  consideration,  neither  the  Courts  in  India,  nor 
their  Lordships  sitting  here,  can  ^o  behind  it.  And  looking  to  the  terms  of  the 
enquiry  directed,  which  assumes  that  the  Bunkur  and  Boondee  Mehi^s  and  the 
ghauts  are  included  in  Piron's  settlement,  and  seeks  only  to  ascertain  their  character 
and  nature,  and  what  they  covered  ;  and  also  to  the  final  declaration  that  so  much  of 
the  land  as  should  be  found  to  be  comprised  in  these  mehals  and  ghauts  belongs  to 
Havelee,  their  Lordships  are  clearly  of  opinion  that  the  question  of  the  propriety  of 
Piron's  settlement  and  of  Piron's  intention  in  making  that  settlement,  are  no  longer 
open  to  the  plaintiff  in  this  suit ;  and  that  the  only  question  between  the  parties  is 
what  that  settlement  as  it  stands  included  in  fact.  This  view  of  their  Lordships 
necessarily  disposes  of  a  considerable  portion  of  the  argument  addressed  to  them  at 
the  bar  and  of  Mr.  Justice  Norman's  judgment. 

Under  the  order  in  Council,  as  construed  by  their  Lordships,  the  task  of  the 
Indian  Courts  upon  the  remand  was  plainly  limited.  They  had  to  ascertain,  first, 
whether  the  Bunkur  and  Boondee  Mehals  and  the  ghauts  included  in  Piron's  settle- 
ment, or  any  and  which  of  them  lay  beyond  the  confines  of  Btlis'  map  and  within 
the  disputed  territory  ;  second,  whether  the  rights  so  settled  involved  the  proprietor- 
ship of  the  lands  over  which  ihey  were  exercised  ;  and,  if  so,  third,  what  portions 
of  the  disputed  territory  represent  such  lands,  and  are,  therefore,  to  be  taken  to  be 
included  in  the  settlement  For  the  purposes  of  these  enquiries,  they  were  at  liberty 
to  direct  such  local  investigations  as  they  might  consider  desirable,  and  were  bound 
to  give  due  effect  to  what  had  been  laid  down  by  the  Committee  of  1864  concerning 
the  general  burden  of  proof. 

Unfortunately,  however,  the  Indian  Courts  have  not  thus  restricted  iheir 
action  ;  they  have  allowed  the  parties  to  enlarge  the  scope  of  the  fresh  litigation  by 
re-opening  questions  that  had  been  decided  ;  and  it  now  becomes  necessary  to  con- 
sider more  particularly  how  the  case  stands  on  their  conflicting  judgments^ 

The  cause  was  first  heard  on  the  remand  by  Mr.  Craster,  the  Oificiating  Jndge 
of  Zillah  Bhaugulpore.  In  his  judgment  he  s^tes  that  the  main  questions  for  the 
consideration  of  the  Court  were,  first,  were  the  Bunker  and  Boondee  Mehals  and 
Ghauts,  which  form  the  subject  of  the  present .  suit,  included  in  Mr.  Piron's  settle- 
ment of  Pergunnah  Havelee?  and  second,  what  was  the  nature  of  those  mehals,  and 
did  they  include  any,  and  (if  any)  what  portion  of  the  lands  now  in  dispute  ?  The 
first  issue  does  not  precisely  accord  with  the  terms  of  the  enquiry  directed  by  the  order 
in  Council :  but  if  we  are  to  understand  the  term  ^^  mehals  and  ghauts  which  form  tilie 
subject  of  the  present  suit,"  to  import  mehals  and  ghauts  within  the  disputed 
territory,  the  enquiry  was  legitimate,  because  the  order  in  Council  had  not  conclu- 
sively aetermined  the  geographical  positions  of  all  the  ghauts,  of  which  the  revenue 
made  up  the  sum  of  S.  Bs.  1,116  mentioned  in  Piron's  settlement ;  and,  in  fact,  as 
will  be  shown  hereafter,  some  of  those  ghauts  now  turn  out  to  be  within  the  confines 
of  Ellis*  map. 

Upon  these  issues,  however,  the  plaintiff  seems  to  have  succeeded  in  re-opening 
and  re-arguing  at  great  length  upon  the  former  as  well  as  upon  the  fresh  evidence, 
the  original  question  of  title.  Mr.  Craster's  opinion  on  this  part  of  the  case  was  in 
favor  of  the  defendant.  But  with  that  opinion,  and  the  reasons  on  which  it  is 
founded,  their  Lordships,  for  the  reasons  above  stated,  have  on  the  present  occasion 
little  concern.  Mr.  Craster  next  proceeded  to  dispose  of  the  contention  before 
him  that  Mr.  Piron  not  only  did  not  intend  to  include  ^^  the  mehals  and  ghauts  in 
question  "  (meaning  it  must  be  assumed  mehals  and  ghauts  in  the  disputed  territoir) 
in  his  settlement,  but  was  apparently  not  even  aware  of  their  existence ;  certainly 
had  no  knowledge  of  them  as  assets  of  Havelee. 

On  this  point,  again,  he  found  in  favor  of  the  defendant  that  the  ghauts 
mentioned  in  the  proceedings  were  included,  and  rightly  included,  in  the  settlement 
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of  Havelee,  ancj  that  they  wero  situated  beyond  the  limits  of  Ellis'  map,  and  within 
the  disputed  territory. 

He  then  addressed  himself  to  the  enquiry  as  to  the  nature  of  the  property,  and 
whether  the  ownership  of  it  implied  the  ownership  of  any  land  in  excess  of  the 
measured  area,  and  beyond  the  confines  of  Ellis'  map.  And  for  the  reasons  stated 
at  pp.  608  and  609  of  the  new  record,  he  came  to  the  conclusion  that  the  Bunkur 
and  Boondee  Mehals  comprised  in  Piron*s  settlement  included  the  full  proprietary 
right  and  interest  in  the  IsLi^ds  from  which  the  revenues  appertaining  to  those  mehals 
were  derived, — that  is  to  say,  of  the  lands  situated  within  and  about  the  ghauts 
comprised  within  those  mehala  And  applying  this  principle,  he  held  that,  inasmuch 
as  the  positions  of  the  ghauts  had  been  determined  to  be  beyond  the  confines  of 
Ellis'  map,  and  within  the  disputed  territory,  it  followed  that  ''  the  lands  wiiMn  and, 
about  them  were  those  in  question  in  the  suit." 

A  new  element  of  confiision  appears  to  have  been  introduced  into  the  cause 
whilst  it  was  before  Mr.  Craciter  by  an  understanding  or  arrangement  between 
Counsel  that,  as  to  iliat  portion  of  the  disputed  land  which  is  south  of  the  Karmeg 
Hill,  there  should  then  he  no  trial  of  title ;  the  plaintiff  intending  to  rely  on  his 
right  to  recover  it  as  part  of  the  viUage  of  Gormaha  in  the  execution-proceedings  to 
be  taken  in  order  to  enforce  that  part  of  the  order  in  Council  which  had  adjtidged 
to  him  that  mouzah.  Mr.  Crasters  decree  dismissed  the  suit,  so  far  as  it  sought  to 
recover  any  of  the  property  claimed,  except  that  portion  of  it  to  which  the  plaintiff 
had  been  declared  by  the  order  in  Council  to  be  entitled. 

The  cause  then  went  on  appeal  to  a  Division  Bench  of  the  High  Court,  consist- 
ing of  Mr.  Justice  Norman  and  Mr.  Elphinstone  Jackson.  Those  learned  Judges 
arrived  at  different  conclusions  ;  but,  according  to  the  course  of  practice,  the  judg- 
ment of  the  senior  Judge  prevailed,  and  the  result  was  the  decree  which  is  under 
appeal. 

.  In  his  long  and  elaborate  judgment,  Mr.  Justice  Norman  appears  to  their 
Lordships  to  treat  the  ds^se  sometimes  as  open  to  him  upon  all  the  original  issues ; 
and  at  others^  as  partiaUy  concluded  by  the  order  in  Council. 

At  page  631,  line  84,  he  says,  "  And,  first,  I  think  it  must  be  assumed  that, 
notwithstanding  anything  Piron  might  have  done,  nothing  can  be  said  to  have 
belonged  to,  or  to  have  been  properly  attributable  to,  the  Bunkur  and  Boondee 
Mehals  settled  with  Maharanee  W  uhjoonissa,  which  can  be  shown  to  have  been  com- 
prised in  the  perpetual  settlement  of  Pergunnah  Purbutparah,  and  to  have  been  held 
or  enjoyed  as  parib  of  such  perpetually  settled  estate  down  to  the  time  of  the  plaintiff's 
purchase. 

"  Secondly.  That  when  bunkur  and  boondee  rights  are  to  be  enjoyed  over 
lands  which  would  appear  to  have  formed  part  of  the  lakheraj  estate  of  Havelee,  and 
not  to  have  been  comprised  wiihin  Pergunnah  Purbutparah,  the  settlement  of 
bunkur  rights  would  show,  or  assume  the  existence  in  the  person  with  whom  the 
settlement  was  made,  of  a  title  to  possession  of  the  soil  itself,  subjeot  only  to  such 
rights  as  the  Government  may  have  had  on  the  expiration  of  the  settlement  for 
twentv  years,  to  demand  an  increased  jumma  in  respect  of  the  rights  to  the  soil. 

"Thirdly.  That  when  the  Bunkur  and  Boondee  Mehals,  mentioned  in  Piron's 
settlement^  are  found  to  exist  in  tracts  in  which  there  is  nothing  to  show  that  the 
land  was  not  part  of  Pergunnah  Purbuiparah,  according  to  the  decree  of  Her 
Majesty  in  Council,  the  property  in  the  soil  and  the  right  to  the  rents  and  profits  of 
any  portions  of  it,  cultivated,  or  to  be  cultivated,  must  be  taken  to  belong  to  the 
plaintiff  as  appertaining  to  Pergunnah  Purbutparah,  and  the  bunkur  and  boondee  as 
effectually  settled  with  Havelee  under  Piron's  settlement." 

Having  thus  defined  the  ratio  decidendi  which  he  proposed  to  adopt,  the  learned 
Judge,  ailer  reviewing  the  whole  of  the  evidence  in  the  cause,  and  particularly  that 
taken  before  the  remand,  came  to  the  conclusion  that  the  accounts  and  other  docu- 
mentary evidence  produced  by  the  defendant  on  the  original  hearing  of  the  cause, 
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were  false  and  fabricated  (an  opinion  then  for  the  first  Hme  expressed),  and  that,  on 
the  contrary,  the  evidence  for  the  plaintiff  was  trustworthy,  and  established  that 
from  the  time  of  the  Decennial  Settlement  down  to  the  time  of  the  resumption  of 
Havelee,  there  was  within  Pergunnah  Purbutparah  a  Bunkur  Mehal  called  the 
Bunkur  of  Morekhut  and  Tetroun ;  that  the  owner  of  this  mehal  was  entitled  to, 
and  either  personally  received  the  profit,  or  leased  out  the  right  to  take  thejungle 
products  over  all  the  hill  tracts  lying  to  the  east  of  the  cultivated  lands  of  Tuppeh 
Lodhweh  ;  that  the  settlement  of  Purbutparah  in  1790,  amongst  the  assets  of  wnich 
the  Bunkur  M^hal  was  set  down,  included  the  right  to  the  absolute  property  in  the 
soil  in  the  entirety  of  the  hills  in  question ;  that  the  Qovemment  retained  no  right 
or  interest  in  the  land  in  question  at  the  time  of  Piron's  Settlement,  and  that  no 
right  or  interest  in  this  portion  of  the  land  in  dispute  passed,  or  could  be  passed, 
to  Maharanee  Wuhjoonissa  under  that  settlement. 

He  found,  moreover,  secondly,  that  as  regarded  the  land  to  the  north  and  east 
of  the  road  through  the  Amjhur  Ghaut,  the  plaintiff  was  clearly,  and  in  any  view  of 
the  case,  entitled  to  a  decree,  because  neither  the  Bunkur  Mehal  of  the  Amjhur 
Ghaut,  nor  the  Boondee  Mehal  of  Bhorekund  Chuckabore,  were  included  in  Peer 
Khan  s  pottah,  and  consequently  could  not  be  taken  to  be  included  in  Piron's  settle- 
ment. These  findings  were  confined  to  that  portion  of  the  disputed  land  which  the 
plaintiff  claimed  as  appurtenant  to  Tuppeh  Lodhweh. 

The  learned  Judge  next  proceeded  to  deal  with  the  claim  of  the  plaintiff  to 
recover  possession  of  Soogee,  and  the  land  to  the  north  and  west  of  the  village 
marked  oy  that  name  in  Captain  Sherwill's  map.  He  held  that  the  plainti^s 
evidence  Iiad  made  out  no  title  to  recover  this  ;  that,  on  the  contrary,  the  evidence 
that  Soogee  as  far  as  Ghaut  Marug  was  really  part  of  Havelee  was  very  strong  ; 
and,  consequently,'though  unable  to  account  for  its  not  being  included  in  Ellis'  map, 
he  awarded  this  portion  of  the  land  in  dispute  to  the  defendant. 

He  next  proceeded  to  consider  the  defendant's  title  in  respect  of  the  ghauts 
west  of  Soogee  and  south  of  Simroun,  viz,,  Gooreya,  Sehla  Mela,  Sikhole,  and 
others.  The  portion  of  the  land  in  dispute  which  belonged  to,  or  is  represented  by, 
those  ghauts,  had  been  claimed  by  the  plaintiff  as  appurtenant  to  Tuppeh  Simroun. 

He  failed,  however,  in  Mr.sJustice  Norman's  judgment  to  give  any  trustworthy 
evidence  that  the  land  ever  formed  part  of  Tuppeh  Simroun,  or  that  we  farmers  of 
that  Tuppeh  ever  exercised  any  dominion  over  the  land,  or  that  the  profits  of  the 
ghauts  in  question  were  ever  included  in  the  collections  of  Simroun.  He  produced 
no  pottahs  or  kubooleuts  relating  to  the  bunkur  of  the  ghauts,  nor  any  accounts 
«  whatever  of  bunkur  and  boondee  in  respect  of  Simroun.  On  the  other  hand,  the 
learned  Judge  thought  that  the  defendant  had  failed  to  show  affirmatively  by  trust- 
worthy evidence  that  Ellis  and  Farquharson  were  wrong  in  excluding  this  tract  from 
Havelee.  He  observed  that  if  he  could  have  given  foil  enect  to  his  own  impressions  he 
would  have  ruled  that  the  inclusion  of  the  bunkur  and  Boondee  Mehals  in  P!ron*8 
settlement  was  effected  by  means  of  fraud ;  but  that,  giving  effect  to  that  part  of  the 
judgment  of  the  Committee  of  1864  which  threw  upon  the  plaintiff  the  burthen  of 
proof,  and  taking  the  Bunkur,  Boondee,  and  Phulkur  Mehfus  to  be  included,  and 
rightly  included,  in  Piron's  settlement,  he  thought  that,  in  the  absence  of  any  proof 
that  the  tract  in  question  had  been  previously  included  in  the  settlement  of  Purbut- 
parah, or  that  the  owner  of  that  pergunnah  had  ever  exercised  any  ownership  over 
the  land,  he  was  bound  to  say  that  the  Bunkur,  Boondee,  and  Phulkur  Mehals  of 
the  tract  in  question  included  all  the  profits  derivable  from  the  soil ;  and  if  so,  that 
the  property  of  the  soil  was,  at  the  date  of  the  resumption,  vested  in  the  owner  of 
Pergunnah  Havelee  as  an  integral  part  of  that  estate.  The  learned  Judge  added, 
^'  If  the  plaintiff  has  any  right  to  this  portion  of  the  land,  it  appears  to  me  Uiat^ 
under  the  directions  contained  in  the  judgment  of  their  Lordships,  I  must  say  that 
he  has  failed  to  prove  it." 

He  then  proceeded  to  deal  with  that  position  of  the  disputed  territory  which 


(231) 

lies  sooth  of  the  Karmeg  Hill,  otherwise  called  the  Kharwa  Dalan.  The  title  to 
thisy  as  has  been  already  stated,  iv^s,  by  the  arrangement  before  Mr.  Craster,  left  to 
be  determined  in  the  execution-proceedings  to  be  thereafter  taken.  The  High 
Court,  however,  thought  that  the  question  should  be  determined  on  the  appeal 
before  them  ;  and  gave  to  the  Counsel  for  the  defendant  an  opportunity  of  pro- 
ducing any  eyidenoe  which,  but  for  the  arrangement  in  question,  they  would  have 
produced  on  this  part  of  die  case.  Of  that  opportunity  they  did  not  avail  them- 
selves, but  relied  on  the  failure  of  the  plaintiff  under  the  general  burden  of  proof 
that  lay  on  him,  to  show  that  this  portion  of  the  land  was  not  included  in  Posun 
Pasee's  lease.  The  High  Court,  however,  held  that  it  was  the  duty  of  the  defendant 
to  produce  Posun  Pasee's  lease ;  and  that,  in  its  absence,  the  land  immediately 
in  question  must  be  pronounced  not  to  be  included  in  Piron's  settlement;  and, 
therefore,  under  the  terms  of  the  order  in  Council,  to  belong  to  the  plaintiff. 

Mr.  Justice  Norman  gave  effect  to  his  findings  by  defining  on  a  copy  of 
Sherwill's  map  by  the  course  of  a  stream  and  two  red  lines  the  boundaries  of  the 
land  which  he  propose  to  leave  in  the  possession  of  the  defendant ;  and  by  award- 
ing to  the  plaintiff  the  rest  of  the  land  in  dispute. 

Mr.  Justice  Elphinstone  Jackson,  as  has  already  been  stated,  did  not  concur 
lint  tiHiiiiilhm^mi  He  agreed,  that  the  land  south  of  the  Karmeg  Hill  ought  to  be 
adjudged  to  the  plaintiff ;  but,  as  to  the  land  north  of  that  hill,  he  felt  that  the  High 
Court  was  bound  by  the  order  in  Council,  and  that  Mr.  Justice  Norman^s  judgment 
was  inconsistent  with  that  order.    His  own  views  are  thus  expressed  t — 

'^  It  has  been  argued  before  us  that  the  decision  of  the  Privy  Council  leaves 
the  whole  question  open  as  to  whether  any  portion  of  the  disputed  land  is  attributa- 
ble to,  or  is  conveyea  by,  the  settlement  of  the  bunkur  and  boondee  rights.  If  the 
plaintiff  could  show  even  now  that  the  ghauts  or  hills,  the  bunkur  and  boondee 
rights  of  which  were  settled  with  Havelee,  were  situated  in  Havelee  proper,  as 
measared  by  Captain  Ellis,  I  think  he  might  still  obtain  a  decree  for  the  whole  land 
in  dispute.  But  there  is  no  longer  any  attempt  to  do  this.  It  is  admitted,  or  if  not 
admitted,  it  is  quite  dear  that  those  bunkur  rights  extended  over  a  large  portion  of 
the  disputed  land.  There  is  no  doubt  or  mistake  as  to  the  position  of  the  ghauts  in 
which  those  bunkur  rights  existed.  If  the  bunkur  rights  of  Hursa  Totya,  BanH 
mussia^  Kallythan,  Marug,  Kurrailee,  etc.,  are  rightly  included  with  Havelee,  they 
convey  also  the  bunkur  rights  of  the  whole  tract  of  land  situated  between  them  and 
Havelee.  If  the  bunkur  rights  carry  the  land,  then  they  carry  with  them  the  right 
to  the  whole  of  the  disputed  land  from  the  spot  where  the  survey  boundary  of 
Lodhweh  has  been  laid  down.  The  sole  exception  is  that  portion  of  the  land  to  the 
north  of  the  Hursa  Totya  Ghaut,  which  is  described  in  the  map  as  Amihur  Hill  and 
Bhorekhund  Chuckabo.  The  Amjhur  Hill  is  not  mentiontBd  in  any  of  the  pottahs  on 
which  the  settlement  ijras  founded.  The  road  through  it  does  not  lead  to.Havelee.  Both 
the  plaintiff's  evidence  and  that  of  the  defendant,  as  given  in  the  original  trial,  point  to 
this  portion  of  the  hills  as  constituting  the  position  of  Morekhut,  which  is  one  of  the 
mouzahs  of  Tuppeh  Lodhweh.  Plaintiff  has,  I  think,  clearly  shown  that  the  settle- 
ment of  Piron  conveys  no  rights  over  this  portion  of  the  hills.  But  as  regards  the 
remaining  portion  of  the  hills,  viz.,  that  between  Hursa  Totya  on  the  north,  and  the 
hills  surrounding  Marug  on  the  south,  the  plaintiff  does  not  attempt  to  show  that 
they  are  not  attributable  to  the  bunkur  rights*  settled  with  Havelee.  It  is  certainly 
argued  that  bunkur  rights  do  not  convey  the  land.  But  in  such  a  case  as  this, 
where  land  is  wholly  jungle  and  uncultivated,  the  right  to  bunkur  would  be  primd 
facie  proof  of  the  right  to  the  land.  I  tliink  the  Judge  was  quite  correct  in  this  view 
of  the  case." 

And  after  some  further  observations  to  the  effect  that  the  land  to  which  the 
bunkur  rights  attached  must  go  with  the  bunkur  right ;  that  the  plaintiff  had  failed 
to  show  that  he  could  separate  any  portion  of  the  disputed  land  from  the  land  to 
which  the  bunkur  rights  attached,  and  (lad  not,  indeed,  attempted^to  do  so  ;  that  it 
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was  no  longer  open  to  him  to  di&pute  the  settlement,  or  to  contend  that  the  bunkar 
included  in  it  belonged  to  Tappeh  Lodhweh,  the  learned  Judge  came  to  the  conclu- 
sion that  the  plaintiff's  suit  to  recover  the  land  situated  to  ihe  norih  of  the  Karmes 
Hill,  and  claimed  by  him  as  a  portion  of  his  Tuppehs  Simroun  and  Lodhweh,  should 
be  dismissed,  except  as  to  the  Amjhur  Hill,  which  should  be  decreed  to  the  plaintiff. 

It  is,  no  doubt,  true  that  this  learned  Judge  proceeded  to  intimate  that  had  the 
whole  question  as  to  the  right  of  ihe  plaintiff  or  the  d^endant  to  bnnkur  rights,  as 
well  as  the  land  of  the  ghauts,  been  open  to  Ids  consideration,  he  would  have  con- 
curred with  Mr.  Justice  Norman  in  decnreeing  to  the  plaintiff  the  hills  north,  as  well 
as  soutib,  of  the  Earme£;  Hill,  with  the  exception  of  the  portion  of  the  disputed  land 
about  Soogee  ;  which,  but  so  far  only  as  it  lay  at  the  foot  of  the  hills,  or  extended 
up  to  the  iSope  of  Marug  Mountain,  he  thought,  had  been  proved  to  have  always 
belonged  to  Havelee. 

llie  formal  decree  was,  of  cour^o,  drawn  up  in  acoordanoe  with  Mr.  Justice 
Norman's  judgment,  and  has  given  rise  to  the  present  appeal  and  cross  appeal ;  the 
defendant  claiming  by  the  former  to  have  the  decree  of  the  High  Court  reversed, 
and  the  decree  of  the  Zillah  Judge  a£$rmed ;  the  plaintiff  claiming  by  the  latter  to 
have  the  decree  of  the  High  Gourt  varied  in  so  far  as  it  relates  to  Soogee  and  the 
other  lands  left  in  the  possession  of  the  defendant,  and  to  have  a  decree  for  the 
whole  of  the  disputed  territory. 

It  is  to  be  observed  that  upon  the  enquiry  as  to  the  nature  and  character  of  the 
Bunkur  and  Boondee  Mohals  and  of  the  ghauts,  comprised  in  Piron's  setdement) 
and  the  right  which  they  included  in  the  land  attributable  to  them,  these  judgments 
are  all  one  way.  That  of  Mr,  Justice  If orman  may  seem,  in  some  passages  of  it,  to 
give  an  uncertain  sound ;  but  he,  too,  came  to  the  conclusion,  as  in  the  case  of  the 

fhauts  west  of  Soogee  and  south  of  Simroun,  a^d  the  lands  about  them,  that  the 
(unkur,  Boondee,  and  Phulknr  Mehals  iiicluded  iill  the  profits  derivable  from  the 
soil,  and,  if  so,  carried  with  them  the  property  in  the  soil.  This  general  conclu»on 
seems  to  their  Lordships  to  be  indisputable.  The  eiastence  of  an  incorporeal  right 
in  the  nature  of  an  easement  to  be  exercisod  in  alieno  solo  implies  a  grant  to  ^e 
owner  of  ihe  easement  from  the  owner  of  the  soil.  And  inasmudii  as  the  resumed 
pergunnah  of  Havelee  and  the  Nizamut  Mehals,  up  to  the  time  of  the  commence^ 
ment  of  the  dispute,  belonged  to  the  sain.e  person,  it  is  not  easy  to  see  how  any  such 
easement  can  ever  have  been  created, 

Again,  the  effect  of  the  judgment  is  to  divide  the  disputed  territory  into  two 
large  portions,  viz,,  that  which  is  south,  and  that  which  is  north,  of  the  'Karmeg 
Hills.  The  northern  portion  is  again  subdivided,  by  Mr.  Justice  Norman's  judg- 
ment, into  three  portions,  ptr.,  that  which  he  h|^  left  in  the  defendant's  possession  ; 
that  which  lies  north  apd  east  of  the  road  through  the  Anul^^i*  G-haut ;  and  that 
which  lies  between  tjie  two  other  portions.  Jj/iv.  Justice  Jujcksim,  on  the  other  hand, 
makes  btit  two  subdivisipns  of  the  northern  portion,  piz^j  that  which  belongs  to  the 
Amjhur  Hills  ;  and  that  which  dpes  not  fall  within  Ihat  description. 

Their  Lordships  prppose  to  deal  first  with  th(9  land  south  of  the  ^armeg  Hills. 
As  to  that  they  see  no  ^roupd  fpr  disturbing  the  decree  under  appeal. 

The  title  of  the  defendant  rests  on  me  inclusion  of  the  land  immediately  in 
question  in  the  settlement  of  Piron.  That  settlement,  so  far  as  it  related  to*  the 
disputed  territory,  was  founded  generally  on  the  depositions  and  pottahs  of  Peer 
Khan  Soubahdar,  Durshun  Singh,  Posun  Passee,  and  otiiers.  There  is  nothing  to 
connect  this  southern  portion  of  the  disputed  territory  with  the  holding  of  Peer 
Khan. 

The  holding  of  Durshun  Singh  would  now  seem,  from  the  furtl^er  evidence 
which  has  been  elicited  on  the  remand,  to  have  been  wholly  within  the  measured 
area  of  Ellis'  map.  This  evidence  appears  to  their  Lordships  to  be  fkirly  summed 
up  by  Mr.  Elphinstone  Jackson  at  p.  676  of  tiie  new  record.  In  any  case,  there  is 
nothing  to  show  that  Durshun  Singh'js  pottab  cpvere4  any  pf  the  niispnted  land 
south  of  the  Karmeg  Hills. 
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Againj  neither  Posan  Fasdee's  pottah,  nor  bis  kubooleut,  is  forthcoming ;  nor 
is  there  any  evidence  which  satisfactorily  connects  the  holding  by  him  which  was 
the  subject  of  Mr.  Pii'on's  settlement  with  this  southern  portion  of  the  disputed 
territory. 

On  the  other  hand,  the  order  in  Council  has  already  affirmed  the  plaintiiTs  title 
to  Gormaha  ;  ue,,  to  an  indeterminate  part  of  this  tract  of  land.  It  has  also  limited 
the  defendant's  interest  in  Monzah  Bakum  to  the  small  area  lying  within  the  con- 
fines of  Ellis'  map.  In  this  state  of  the  evidence,  their  Lordships  are  clearly  of 
opinion  that  there  is  no  proof  that  this  southern  portion  of  the  disputed  territory,  or 
any  part  of  it^  was  comprised  within  the  Bunkur  and  Boondee  Mehals  or  gnauts 
settled  as  part  of  Havelee  ;  and  consequently,  that  under  the  Order  in  Council,  the 
plaintiff  is  entitled  to  recover  it,  whether  it  is  in  fact  wholly  or  only  partially 
comprised  in  Mouzah  Gormaha.     . 

'  As  to  the  northern  portion  of  the  disputed  territory,  their  Lorships  have 
alreadv  intimated  that,  in  their  opinion,  the  proper  ratio  decidendi  is  that  which 
Mr.  Justiice  Elphinstone  Jackson  thought  himself  bound  to  adopt,  and  not  that 
which  was  in  fact  adopted  by  Mr.  Justice  Norman. 

Again  the  question  what  was  included  in  the  settlement  seems  to  be  almost 
identical  with  what  at  that  date  was  held  by  Peer  Khan  Sonbahdar.  Mr.  Elphin- 
stone Jackson  held  that,  in  the  absence  of  evidence  on  the  part  of  the  plaintiff  to 
show  what  parts  of  the  disputed  territory  were  not  attributable  to  the  ghauts  about 
which  they  lav,  the  possession  of  the  defendant  must  prevail ;  and  that,  with  the 
exception  of  the  Amjnur  Hill,  which  will  be  hereafler  considered,  the  whole  of  the 
northern  portion  of  the  disputed  territory  must  be  taken  to  be  included  in  the 
settlement^  and  to  belong  to  Haivelee. 

Their  Lordships  are  of  opinion  that  this  view  is  correct.  The  ghauts  scheduled 
in  Peer  Khan's  pottah,  from  Hursa  Poteeah,  or  Hursa  Tooteea,  in  the  north,  to 
8ikhole  or  Sehla  in  the  south,  are  all  traceable  in  this  tract  of  land.  And,  indeed^ 
the  conclusion  that,  on  the  construction  which  their  Lordships  have  put  on  the  order 
in  Council,  all  the  land  last  mentioned  must  be  taken  to  belong  to  Havelee,  may  be 
said  to  be  common  to  all  the  Judges^  since  it  is  impUed  in  the  second  finding  of 
Mr.  Justice  Nonnan  at  p.  658  of  the  new  record.  The  only  difficulty  that  ariseis 
ccmceming  it  is  that  which  is  suggested  qn  the  cross-appeal  in  respect  of  Soogee. 
And,  oddly  enough,  that  is  the  very  portion  of  the  land  in  dispute  as  to  which  all 
the  Judges  have  found  that  the  defendant  has  a  good  title  independent  of  the  settle- 
ment— ^a  title  which  Mr.  Jillphinstone  Jackson  savs  was  hardly  disputed  by  Counsel 
for  the  plaintiff  (p.  676).  It  may  be  remarked,  moreover,  that  this  &ci  is  incon- 
sistent with  the  plaintiff's  theory  that  the  possession  by  the  defendant  of  any  land 
beyond,  the  measured  area  of  Ellis'  map  was  an  encroachment  upon  the  Jtiizamut 
Mehals  ;  and  the  result  of  a  conspiracy  between  the  original  defendant,  the  former 
owner  of  the  whole  Khurruckpore  zemindary,  and  is  some  slight  evidence  of  what 
was  alleged  to  be  the  original  rights  of  Havelee. 

The  difficulty  suggested  is,  however,  this  : — Soogee  was  not  included  in  Peer 
Khan's  pottah  of  the  ghauts.  In  his  deposition  before  Mr.  Piron  (old  record,  p.  345| 
in  writing)  he  speaks  of  it  as  held  by  a  separate  pottah.  There  is  no  clear  proof 
that  that  pottah  was  afterwards  ptoduced  before  Mr.  Piron,  or  that  what,  it  covered 
was  included  in  his  settlement.  The  rent  received  bv  that  pottah  does  not  appear 
to  enter  into  the  sum  of  S.  Bs.  1,116  mentioned  in  the  settlement.  It  is  therefore 
urged  that,  under  the  strict  construction  of  the  order  in  Council,  Soogee  and  its 
appurtenances  not  being  included  in  the  settlement,  must  be  adjudged  to  the 
plaintiff. 

On  the  other  hand,  it  is  argued  that  the  intention  was  obviously  to  include  in 
the  settlement  whatever  was  held  by  Peer  Khan  under  lense  from  the  proprietors  of 
Havelee;  that  his  second  pottah  is  mentioned  in  his  deposition;  that  all  the 
evidence  shows  that  he  did  so  hold  Soogee  aqd  its  appurtenances,  and  that  the 
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expression  of  Mr.  Piron  in  the  passage  so  often  quoted  from  his  report  is  whatever 
was  found  by  the  depositions  of  Peer  Khan  and  others,  etc  Mr.  Cowie-  has  also 
contended,  and  his  contention  seems  to  be  borne  out  by  the  schedule  to  the  original 
plaints  that  the  plaintiff  has  never  claimed  Soogee  as  such.  In  these  circumstances, 
their  Lordships  think  that  they  would  not  be  warranted  in  giving  the  plaintiff  a 
decree  for  Soogee  and  its  appurtenances  against  the  defendant,  who  is  shown  to 
have  I  had  from  the  beginning  of  the  suit  both  the  possession  of,  and  title  to  that 
village  ;  and  that  it  must  be  treated  as  virtually  included  in  the  settlements 

The  only  remaining  question  is  the  right  to  the  land  lying  north  and  east  of 
the  road  through  the  Amjhur  Ghaut     The  Amjhur  Ghaut  is  not  amongst  those 
mentioned  in  the  schedule  to  Peer  Khan's  pottah.    Prvmd  fadej  therefore,  it  was 
not  included  in  Firon's  settlement    The  land  about  it  has  dearlv  nothing  to  do  with 
Soogee.     The  learned  Counsel  for  the  defendant  referred  their  Lordships  to  a 
kubooleut  of  Peer  Khan's  at  p.  198  of  the  new  record,  i^  which  Ghaut  Amjhur  is 
specified  as  leased  to  him  ;  but  that  document  was  not  before  Mr.  Piron.    It  bears 
date  the  15th  March,  and  was  registered  on  the  18th   March  1844;   whereas 
the  pottah,  which  was  before  Mr.  Piron,  appears  to  have  been  executed  in  January 
1840  (25Ui  Maug-1247  F.),  and  to  have  been  registered  on  the  13th  January 
1842.     It  is  possible  that,  in  the  interval,  those  interested  in  enlarging  the  borders 
of  Havelee  may  have  advanced  further  into  the  disputed  territory.    The  defendant's 
Counsel  have  also  called  in  aid  an  old  kubooleut  of  1211  R,  at  p.  462  W.,  and  a 
pottah  of  1228,  at  p.  469  W.  of  the  old  record.     But  to  say  nothing  of  the  discredit 
thrown  upon  the  defendant's  documentary  evidence  by  Mr.  Justice  Norman,  and  to 
some  extent  by  his  colleague  also,  it  is  sufficient  to  remark  that  the  same  mfe  whiah 
their  Lordships  have  on  another  part  of  the  case  applied  to  the  plaintiff  must  also  be 
applied  to  the  defendant,  and  that  these  old  documents,  tendered  to  prove  the  original 
title  of  Havelee,  have  no  bearing  on  the  question  of  what  was,  in  faot^  included  in 
the  settlement  as  held  by  Peer  Khan.    Beference  has  also  bean,  mtdo  t»  osKtaoi 
proceedings  of  the  revenue  officers  subsequent  to  the  settlement,  particularly  to 
Mr.  Quintin's  letter,  at  p.  249,  0.  R.,  which,  referring  to  a  report  of  Mr.*  Puron, 
states  that  Amjhur  Ghaut  was  included  in  the  settlement.    This  letter,  however, 
was  written  in  1849,  when  Peer  Khan  seems  to  have  got  into  possession  of  Amjhur 
Ghaut ;  and  what  he  then  held  may  easily  have  been  confounded,  or  assumed  to  be 
identical,  with  what  he  held  under  the  pottah  of  1840,  which,  in  this  very  letter  of 
Mr.  Quintin's,  is  treated  as  the  basis  of  the  settlement.     Subsequent  statements  of 
the  revenue  officers  as  to  the  effect  of  the  settlement,  cannot,  in  their  Lordships' 
opinion,  avail  to  supply  the  evidence  which  the  settlement-proceedyig  itself,  and  uie 
pottah  on  which  it  purports  to  be  founded,  fail  to  afford.    A  more  important  docu- 
ment is  the  proceeding  of  Mr.  Piron  of  the  11th  May  1844,  which  was  had  .before 
his  signature  of  the  final  settlement  proceeding  on  the  20th  June  1844,  though 
after  we  grant  to  Maharanee  Wujhoonissa  of  a  Tease  of  Havelee  on  the  basis  of  -^e 
contemplated  settlement  on  the  9th  April  1844.     In  that  proceeding,  which  was 
at  the  instance  of  the  Maharanee  complaining  of  a  disturbance  by  Resaa  Ali  of  her 
possession  of  the  ghaut  included  in  the  settlement,  mention  is  made  of  Ghaut  Amjhur 
as  one  of  those  ghauts.     It  is  to  be  observed,  however,  that  that  mention  is  only  in 
the  abstract  of  her  petition  ;  and  that  it  is  possible  that,  when  Mr.  Piron  reported 
to  the  Magistrate  that  all  the  ghauts  so  mentioned  were  settled  with  Havelee,  his 
mind  was  not  directed  to  Ghaut  Amjhur  in  particular,  or  to  the  fact  that  it  was  not 
specified  in  Peer  Khan's  pottah.      The  proceeding  is  not  properly  part  of  the 
settlement-proceedings,  nor  an  adjudication  of  right  binding  upon  the  plaintifp. 

On  the  whole,  then,  though  not  without  doubt,  their  Lordships  have  come  to 
the  conclusion  that  Ghaut  Amjhur,  with  whatever  land  it  covers,  has  not  been  shown 
to  have  been  included  in  the  settlement  of  Havelee,  and  that,  under  the  terms  of  the 
order  in  Council,  the  plaintiff  is  entitled  to  recover  the  land  north  and  east  of  the 
road  passing  through  that  ghaut 
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The  order,  tiberefore,  which  dieir  Lordships  will  humbly  advise  Her  Majesty  to 
make,  is — 

First.  To  reverse  the  decree  of  the  High  Court,  except  so  far  as  it  reverses 
the  decree  of  the  Lower  Court ;  and,  in  lieu  thereof,  to  declare  and  decree  that  in 
addition  to  the  villages  of  Gormahah  and  Ghorakhore,  in  the  former  order  of  Her 
Majesty  mentioned,  the  plaintiff  is  entitled  to  recover  and  do  recover  so  much  of  the 
land  in  dispute  as  lies  to  the  north  and  east  of  the  road  which  runs  through  tbe 
Amjhur  Ghaut,  which  road  is  referred  to  in  the  judgment  of  the  High  Court  at 

5.  658,  line  7,  of  the  printed  record ;  and  further  that,  as  between  the  plaintiff  and 
efendants,  the  former  is  entitled  to  recover  and  do  recover  as  part  and  parcel  of  the 
mouzah  of  Gormahah  all  that  part  of  the  disputed  land  which  is  to  the  soutii  of 
the  line  drawn  from  Kurwah  Nath  to  Kurwa  Dalian  upon  the  map  annexed  to  the 
judgment  of  the  High  Court,  and  initialled  by  the  said  Court  on  the  said  map  ;  but 
that  as  to  all  the  rest  of  the  land  in  dispute,  the  plaintiff's  suit  should  be,  and  do 
stand,  dismissed. 

Secondly.    That  the  defendants  do  pay  to  tbe  plaintiff  the  mesne  profits  realized 

by  them  from  GK>rmahah  and  Ghorakhore,  and  from  such  other  lands  as  are  hereby 

decreed  to  him,  from  the  date  of  the  commencement  of  the  suit  up  to  the  date  of  the 

•delivery  of  possession,  and  that  the  same  be  ascertained  and  assessed  by  the  Courts 

in  India  in  execution  of  this  decree. 

Thirdly.  That  the  defendants  do  refund  to  the  plaintiff,  or  do  account  for  all 
costs  paid  by  him,  the  said  plaintiff,  to  the  defendants  from  the  date  of  the  institution 
of  the  suit  to  the  date  of  this  decree,  so  far  as  such  costs  have  not  already  been 
repaid  or  accounted  for. 

Fourthly.  That  the  defendants  do  pay  to  the  plaintiff  the  costs  incurred  by 
him  in  the  Indian  Courts  in  proportion  to  the  amount  of  the  land  decreed ;  and  that 
the  plaintiff  do  pay  to  the  defendants  the  costs  incurred  by  him  in  the  same  Courts 
in  proportion  to  the  land  disallowed  ;  and  that  each  party  do  bear  his  own  costs  of 
this  appeal,  and  cross-appeal,  and  also  of  the  former  appeal  to  Her  Majesty  in 
Council. 

Their  Iiordships  cannot  but  feel  that  owing  partly  to  the  nature  of  the  subject, 
and  partly  to  the  course  which  the  suit  has  taken,  it  is  more  than  usually  difBcult  to 
make  a  decree  that  is  perfectl;^^  satisfactory  to  them.  They  have  done  their  best, 
however,  to  bring  this  long  liti^tion  to  an  end,  consistently  with  what  had  been 
decided  by  their  predecessors.  They  are  anxious  that  the  order  to  be  made  should 
leave  as  httle  room  as  is  possible  for  future  dispute  ;  and  if  the  learned  Counsel  on 
either  side  wish  to  be  heard  on  its  fonUt  their  Lordships  are  willing  that  the  cause 
should  be  mentioned  on  the  minutes  on  any  day  before  the  report  is  laid  before  Her 
Majesty  for  confirmation. 


IM.-      1»' 


The  nth  January  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  CoUien 

Testamentary  Disposiiion'-^Conditions  recorded  therein  valid. 

On  Appeal  from  the  High  Court  of  Judicature,  North-  Western  Provinces, 

Allahabad. 

Mahomed  Altaf  Ali  Khan 

versus 
Ahmed  Buksh  and  others. 
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Where  a  tesfotrix  devises  a  cei'tain  dispoBition  of  her  whole  propertj^  in  the  course  of  a  wfi^ib-iil-nrz 
relating  to  only  a  portion  of  it,  and  independent  testimony  of  her  intention  to  make  this  disposition  was 
produced :  hbld  uiat  the  disposition  was  valid  against  a  claim  of  possession  set  np  by  a  rival  claimant. 

Mr.  CcwiBy  Q.Cy  and  Mr.  Nctsmith  for  Appellant 

Mr.  Leithj  Q.C.y  and  Mr.  C.  W,  Arathoon  for  Respondents. 

The  point  in  this  case  is  a  very  short  one.  The  plaintiffs  claimed  nnder  a  will 
of  Mussuniat  Bunnoo  Jan,  who  is  admitted  on  both  sides  to  havcf  been  the  owner  of 
the  property  in  question,  and  to  have  had  power  to  dispose  of  it  by  will.  The 
defendant's  claim  was  simply  that  of  possession. 

It  is  admitted  that  by  the  Mahomedan  law  no  writing  is  required  to  make  a 
will  valid,  and  no  particular  form  even  of  verbal  declaration  is  necessary  as  long  as 
the  intention  of  the  testator  is  sufficiently  ascertained.  In  the  first  place,  the 
plaintiffs  put  in  a  certain  power  of  attorney  executed  by  the  testatrix  to  one  Kishoon 
Lall^  to  make  what  is  called  a  w£^ib-ul*urz,  and  this  document  is  to  this  effect :  that 
a  new  settlement  having  been  made  of  the  property  this  lady  made  her  appearance 
in  respect  of  one  IBouzah  Ismaeelpore,  and  she  directed  a  wajib-ul-urz  to  be  made 
in  respect  of  that  Mouzah.  But  then  she  goes  on  to  say,  the  wajib-ul-urz  is  to 
contain  an  alienatory  clause  to  the  effect :  "  After  my  demise  Ahmed  Buksh  shall 
be  the  proprietor  of  one  moiety  of  my  property^  and  Mussumat  Nujmoonnissa,  my 
adopted  daughter^  the  proprietress  of  the  other  moiety."  Now  it  was  contended 
that  although  these  words  of  demise  in  themselves  extended  to  the  whole  of  the 

Property  of  the  testatrix,  still  the  scope  of  this  document  must  be  limited  to  Mouznh 
smaeelpore,  to  which,  in  the  beginnmg,  it  particularly  refers,  and  if  this  document 
stood  alone  there  might  possibly  have  been  some  question  on  this  subject.  Bat 
ibere  was  also  verbal  evidence  to  the  effect  that  the  testatrix  did  express  an  intention 
that  the  whole  of  her  property  should  be  devised  by  will  to  the  plaintifiB,  and  as 
far  as  their  Lordships  understand  the  judgment  of  the  Judge  of  the  Subordinate 
Court,  that  Judge  appears  to  have  believed  the  evidence,  because  he  came  to  the 
conclusion  that  it  was  the  intention  of  the  lady  to  give  the  whole  of  iier  property, 
though  he  thinks  she  has  not  carried  that  intention  into  effect^  Accordingly  his 
judgment  was,  that  her  testamentary  disposition  only  took  effect  with  respect  to 
Mouzah  Ismaeelpore.  That  decision  was  reversed  by  the  High  Court,  on  the 
ground  that  it  appeared  from  the  evidence  in  the  case  generally,  consisting  partly 
of  this  document  and  partly  of  verbal  evidence  which  seems  to  have  been  credible, 
that  the  lady  intended  to  devise  the  whole  of  her  property  to  the  plaintiffs. 

Their  Lordships  are  of  opinion  that  the  High  Court  was  right  in  that  conclusion, 
and  they  will  therefore  humbly  advise  Her  Majesty  to  confirm  the  judgment  of  the 
High  Court;  and  to  dismiss  the  appeal  with  costs. 


The  1st  February  1876. 

Present: 
Sir  James  W.  Colvile,  Sir  Montague  Smith,  and  Sir  John  B.  Byles. 

Recaoery  of  Posseeeion — Undivided  Hindoo  Family — Setting  aside  Sale — Prior 

lAen — Limitation. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort   WUliam  in  Bengal.* 

Mussamut  Phoolbas  Koonwur  and  another 

versus 
Lalla  Jogeshur  Sahoy  and  others. 

♦  From  the  judgment  of  Kemp  and  Markby,  J/.,  decided  on  the  18th  November  1870. 


"■n 
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Where  a  member  of  a  Hindoo  family,  living  under  Mitakshara  law,  and  having  joint  famUj  pro- 
perty, died  entitled  to  an  undivided  share,  leaving  two  widows,  who  were  afterwards  sued  for  debts 
incurred  for  his  own  benefit,  by  their  husband,  and  against  whom  decrees  were  obtained  by  the  creditors  ; 
and  one  of  the  surviving  members  of  the  joint  family  sought  to  recover  possession  of  the  interests  which 
had  been  sold  in  execution  of  the  decree  against  the  widows:  held  that,  so  far  as  the  interests  in  suit 
were  not  covered  by  any  prior  lien,  the  surviving  member  was  entitled  to  recover  them  from  the  auction- 
purchaser  : 

Where,  however,  some  of  the  interests  in  question  were  covered  by  a  sur-i-peshgee  mortgage,  and 
the  exact  nature  of  the  lien  thus  created  had  not  been  fully  explained  in  the  trial,  held  that  the 
surviving  member  could  not  recover  his  interests  until  he  had  satisfied  this  lien : 

And  where,  in  the  same  suit,  the  objection  was  taken  that  the  claim  would  not  stand  because  of  a 
defect  in  the  frame  of  the  suit,  whereby  a  co-sharer  in  the  joint  family  property  was  not  made  a  party 
to  the  suit :  held  that^  as  the  said  co-sharer  had  previously  been  put  in  possession  of  his  moiety  of  the 
property,  and  had  put  in  a  waiver  of  all  farther  claims,  and  no  further  claimant  could  possibly  arise, 
the  plaintiffs  suit  was  not  prejudiced  by  the  defect : 

Held  also,  that  a  guardian,  in  a  suit  like  this  one,  is  not  debarred  from  bringing  a  suit  on  behalf 
of  a  minor  claimant,  whilst  the  disability  of  inf  aj^cy  continues,  because  it  is  not  the  policy  of  the  law  to 
postpone  the  trial  of  claims. 

The  suit,  out  of  which  this  appeal  has  arisen,  concerns  a  moiety  of  the 
nndiyided  share  of  one  Bhagwalh  Lall  Sahoo,  in  certain  immoveable  property, 
sitnate  in  Zillah  Samn.  !Kiugwan  Lall  Suhoo,  who  died  in  I860,  was  the  member 
of  a  Hindoo  £unily  which  was  descended  from  a  common  ancestor  named  Deepa 
Sahoo,  and  was  governed  by  the  law  of  the  Mitakshara,  the  general  law  of  the 

Srovince  in  which  it  Was  domiciled.  He  died  childless,  but  left  two  widows^ 
loheshee  and  Rirbnttee.  They  therefore  would  have  been  his  general  heirs  had 
he  been  wholly  separate  in  estate ;  and  were  in  any  case  entitled  to  such  part  of  his 
succession  as  had  been  acquired,  or  was  held  by  him  as  separate  estate.  On  the 
other  hand,  if  the  status  of  the  family  continued  at  the  time  of  his  death  to*  be  that 
of  a  joint  and  undivided  Hindoo  family,  his  into)rest  ill  the  joint  family  property 
survived  to  his  male  coparceners.  The  only  persons  who  answered  that  description 
were  Sudaburt  Pershad,  and  the  pkintiff  ilurreenath  Pershad.  They,  in  some  of 
the  proceedings,  are  called  his  nephews,  but  according  to  the  pedigree  set  out  in  the 
appellant's  ease,  and  apparently  proved  in  the  cause,  they  were  his  first  cousins,  the 
sons  of  two  different  uncles. 

It  must  now  be  taken  to  have  been  conclusively  determined  that,  Bhugwan  at 
the  time  of  his  death,  thoagh  entitled  to  certain  subsequent  acquisitions  as  separate 
estate,  was,  as  te  all  the  properties  acquired  by  the  family  in  the  name  of  any  of  its 
members  before  the  year  1846,  joint  in  estate  with  jSudaburt  and  Hurreenath,  and 
accordingly  that  his  share  in  those  properties  became  vested  bv  survivorship  in  them. 
This  question  was  first  litigated  in  a  suit  brought  by  Sudaburt  in  1861.      The 

Srincipal  defendants  to  that  suit  were  the  widows.  The  judgment  of  the  Zillah 
adge,  confirmed  on  appeal  by  the  High  Court  on  the  10th  March  1863,  made  the 
distinction  above  stated  between  the  properties  acquired  before,  and  those  acquired 
subsequently  te  1 846,  affirming  the  title  of  the  surviving  male  members  of  the  joint 
family  to  the  former.  It  unfortunately^  however,  happened  that  owing  either  to  the 
frame  of  this  suit,  or  te  the  manner  in  which  the  decree  made  in  it  was  executed^ 
the  result  of  this  earlier  litigation  was  only  to  put  Sudaburt  into  possession  of  one 
tnoiety  of  Bhugwan's  share  in  the  joint  family  property. 

Subsequently  the  remaining  half-share  of  Bhugwan  in  portions  of  the  joint 
family  property  appears  te  have  been  seized  and  sold  in  execution  of  various  decrees 
obtained  against  nis  widows  as  hia  representatives.  Anil  on  the  10th  April  1865, 
the  present  suit  was  instituted  by  tiie  mother  and  guardian  of  Hurreena&  in  order 
to  recover  possession,  and  to  have  his  name  entered  as  proprietor  of  his  moiety  of 
Bhugwan's  share  in  the  joint  properties,  and  to  cancel  and  set  aside  the  execution 
sales  under  the  decrees  against  the  widows.  The  defendants  to  that  suit  were  the 
widows,  the  different  purchasers  under  the  execution  sales,  and,  under  the  descrip- 
tion of  ^^  Precautionary  Defendants,"  the  widow  of  another  deceased  member  of  tne 
joint  lamily,  as  to  whom  there  is  now  no  question,  and  Sudaburt  Pershad,  the 
plaintiff  in  the  former  suit     As.such  defendant  Sudaburt  filed  the  written  statement 
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at  page  18  of  the  record,  in  whicli  he  disclaimed  all  interest  in  the  sait,  on  the 
groand  that  under  the  decree  in  his  own  suit  he  had  been  put  in  possession  of  his 
share  in  the  property  in  dispute*  The  cause  was  tried  between  the  plaintiff  and  the 
other  defendants,  and  a  decree  was  made  by  the  Principal  Sudder  Ameen  on  tiie 
l^th  April  1866,  which,  in  so  far  as  it  related  to  the  particular  properties  which  are 
the  suDJect  of  the  present  appeal,  was  in  favor  of  the  plaintiff.  Against  this  decree 
the  parties  defendants,  who  were  affected  by  it,  appealed  to  the  High  Court  Their 
appeals  were  necessarily  separate,  inasmuch  as  the  suit  was  so  framed  as  to  embrace 
interests,  not  only  dependent  on  different  titles,  but  confined  to  particular  portions 
of  the  property  in  dispute.  The  High  Court  decided  many  of  these  appeals  in  favor 
of  the  defendants,  upon  grounds  of  which  some  will  be  afterwards  considered.  This 
appeal  to  Her  A^jesty  m  Council  originally  embraced  only  eleven  of  the  separate 
decrees  so  made.  And  of  these  Mr.  Cowie  has  given  up  one — viz.y  No.  237. 
Accordingly  their  Lordships  have  now  only  to  deal  with  the  questions  involved  in 
the  ten  appeals,  numbered  respectively  178,  224,  235,  239,  244,  234,  243,  238, 
240,  and  245. 

The  course  of  proceeding  in  the  High  Court  with  respect  to  these  appeals  was 
as  follows: — ^The  Division  Bench  before  which  they  came,  conceiving  that  they 
involved  points  of  law  on  which  the  authorities  were  conflicting,  referred  the 
following  questions  to  the  consideration  of  the  Full  Bench*:—: 

1.  Bhutan  Lall,  a  member  of  a  Hindoo  family,  living  jmdev  the  Mitakshara 
law,  and  havm?  joint  family  property,  died  entitled  to  an  undivided  share  in  such 
property,  and  leaving  two  widows,  him  surviving.  After  the  death  of  Bhutan 
Lall,  his  widows  were  sued  in  their  representative  capacity  in  respect  of  debts 
incurred  by  him  in  his  lifetime  on  his  own  account,  and  not  for  the  benefit  of  the 
joint  family,  and  decrees  were  obtained  against  the  widows  in  that  capacity.  In 
execution  of  one  or  more  of  these  decrees,  an  interest  in  certain  portions  of  the 
joint  family  property,  to  the  extent  of  the  share  to  which  Bhutan  IaII  was  entitled 
in  his  lifetune,  has  been  sold  by  auction,  and  the  purchasers  have  taken  possession. 
Can  the  nephew  of  Bhugwan  Lall,  who  is  one  of  the  surviving  members  of  the  joint 
family,  recover  from  the  purchasers  possession  of  the  interests  which  they  have 
purchased,  or  any  part  of  them  ? 

2.  Bhugwan  Lall,  in  his  lifetime,  executed  an  ordinary  zur-i-peshgee  mortgage, 
in  respect  of  his  undivided  share  in  a  portion  of  the  joint  &inily  property,  in  order 
to  raise  money  on  his  own  account,  and  not  for  the  benefit  of  the  family.  Can  the 
nephew  of  Bhugwan  Lall  recover  from  the  mortgagee,  without  redeeming  the  same, 
possession  of  the  mortgaged  share,  or  any  portion  of  it  ? 

The  first  of  these  questions  the  Full  Bench  unanimously  answered  in  the 
affirmative.  The  result  of  their  opinions  is  thus  expressed  by  the  Chief  Justice, 
Bir  Barnes  Peacock,  at  the  close  of  his  judgment: — ^^  1  think,  therefore,  that  this 
property,  not  being  the  property  of  the  widows,  and  not  heins  the  property  of  the 
heirs  of  the  deceased,  could  not  be  made  available  under  t£e  decree  against  the 
widows  ;  that  if  it  could  be  made  available  at  all  for  payment  of  the  debts  of  the 
deceased,  it  must  be  in  a  suit  against  the  survivors  to  charge  the  share  of  the 
deceased  in  the  joint  estate  with  the  payment  of  the  decree,  by  suing  the  survivora 
for  the  debt,  and  asking  to  have  the  deceased's  share  of  the  estate  made  available  in 
the  hands  of  the  survivors  to  the  same  extent  as  that  to  which  it  would  have  been 
made  available  if  the  deceased  had  left  a  son  and  the  estate  had  gone  to  him  by 
inheritance,  instead  of  to  the  survivors  by  survivorship.  1  think,  then,  that  md 
question  must  be  answered  in  the  affirmative ;  that  plaintiff  has  a  right  to  sue  the 

Enrchaser  under  the  decree  to  recover  back  the  estate,  inasmuch  as  the  property 
elongs  to  him,  and  the  titie  of  the  purchaser  under  the  decree  against  the  widows 
is  an  invalid  titie." 

Upon  the  second  and  more  difficult  question  the  Chief  Justice,  after  reviewing 
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the  aathorities,  came  to  the  conclasion  that,  aocordins[  to  the  law  of  the  Mitaksharai 
as  settled  hj  aathoriiy  in  the  Presidency  of  Bengal^  Bhugwan  Lall  had  no  anthority, 
without  the  consent  of  his  co-sharerSy  to  mortgage  his  undivided  share  in  the  joint 
family  property  in  order  to  raise  money  on  his  own  account,  and  not  for  the  benefit 
of  the  family.  He  further  observed  that  the  facts  were  not  sufficiently  stated  to 
enable  the  Full  Bench  to  say  whether  the  nephew  Bhugwan  Lall  could  recover  from 
the  niortgageesy  without  redeeming  the  same,  possession  of  the  mortgaged  share, 
or  any  portion  of  it  The  other  members  of  the  Full  Bench  also  concurred  in  this 
opinion. 

The  appeals,  the  parties  not  consenting  to  have  them  decided  by  the  Fall  Bench, 
necessarily  went  back  to  the  Division  Bench,  and  were  thus  dealt  with.*  Mr. 
Jostice  Markby,  after  going  through  the  facts  in  each  case,  held  that  Nos.  170, 
224,  235,  239,  and  244,  were  wholly  governed  by  the  lAiswer  of  the  Full  Bench  to 
the  first  question,  inasmuch  as  in  each  the  title  of  the  appellant  defendant  depended 
entirely  on  the  validitv  of  his  purchase  at  a  sale  had  in  execution  of  a  decree 
against  the  widows,  and  was  consequently  defective. 

In  No.  243  it  was  alleged  by  the  appellant  that  the  property  claimed,  Mouzah 
Telpakhoord.  was  subject  to  a  zar-i-peshgee  lease,  executed  by  Mukhun  Sahoo,  a 
member  of  the  joint  family  who  predeceased  Bhugwan  Lall.  Mr.  Justice  Markby, 
however  (Becoi:d,  p.  466),  seems  to  have  found  mat  the  title  of  the  appellant  did 
not  depend  on  this  alleged  zur-i-peshgee,  from  which  he  had  been  ousted,  but  on  a 
parchaise  at  a  sale  in  execution  of  the  decree  which  he  had  obtained  against  the 
widows  ;  and  consequently  that  this  case  was  not  distinguishable  from  No.  170. 

In  No.  234,  however,  the  property  in  question  was  clearly  subject  to  a  sub- 
sisting zur-i-peshgee  lease,  created  by  Bhugwan  Lall ;  and  in  this  case,  therefore, 
there  necessarily  arose  the  further  question,  whether  the  plaintiff  could  recover  this 
parcel  of  land  without  redeeming  the  mortgage  on  it.  And  the  learned  Judge, 
accepting,  apparently  against  his  own  judgment,  the  principle  affirmed  by  the 
answer  of  the  Full  Bench  to  the  second  question,  held  that  it  would  entitle  lum  to 
do  so.  There  remained  three  other  cases,  viz.,  Nos.  238, 240,  and  245,  which  would 
have  fallen  into  the  first  of  the  before-mentioned  -classes,  if  the  learned  Judge  had 
not  held,  for  reasons  which  will  be  presently  considered,  that  the  plaintiff's  claim 
in  respect  of  them  was  barred  by  the  one  yearns  rule  of  limitation,  prescribed  by 
the  246th  Section  of  Act  YIII  of  1859.  If  then  the  case  had  rested  there,  the 
result  would  have  been  a  decree  in  favor  of  the  plaintiff  on  all  the  appeals  now  in 

Juestion,  except  the  three  last  Mr.  Justice  Markby,  however,  proceeded  to  lay 
own  a  principle  which  governed  all  the  cases,  and,  as  it  seemed  to  him,  justified 
in  each,  the  dismissal  as  against  the  appellant  of  the  plaintiff's  suit.  That  principle 
will  be  afterwards  more  fully  stated  and  considered. 

Mr.  Justice  Kemp,  the  other  Judge  of  the  Division  Bench,  concurred  with 
Mr.  Justice  Markby  on  this  last  point,  but  expressed  no  opinion  on  the  qaestion  of 
limitation  which  was  raised  in  appeals  Nos.  238,  240,  and  245.  A  decree  was 
accordingly  made  in  favor  of  the  parties  appellant  in  each  of  the  ten  appeals.  And 
this  consohdated  appeal  is  against  those  decrees. 

Their  Lordships  propose  in  the  first  instance  to  consider  whether  the  appeals 
Nos.  238,  240,  and  245,  have  been  rightly  disposed  of  on  the  ground,  of  limitation,. 
The  &ct8  proved  are  iJbat,  in  each  of  these  cases,  the  plaintuip,  through  his  guar- 
dian, preferred  a  claim  to  tiiie  property,  when  attadied,  under  the  246th  Section  of 
Act  VlII  of  1859 ;  that  that  claim  was  rejected ;  and  that  the  present  suit  was  not 
brought  within  one  vear  from  the  date  of  the  order  of  reiection.  This  objection 
would  have  been  fatal  to  the  suit,  had  the  partv  preferring  we  claim  been  an  adult ; 
and  the  only  question  to  be  determined  was  whether  the  plaintiff,  being  under  the 
disability  of  infancy,  could  claim  the  benefit  of  the  11th  Section  of  Act  XIV  of 
1859,  which  empowers  him  or  his  representative  to  bring  a  regular  suit  within  the 

♦  See  n  W.  R.  339. 
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same  time  after  the  cesser  of  the  disability  as  would  otherwise  have  been  allowed 
from  the  time  when  the  cause  of  action  accrued.  This  question,  Mr.  Justice  Markbj 
observed,  involved  several  contested  propositions,  viz.: — 

1.  That  ss.  11  and  12  of  Act  XIV  of  1859  apply  to  s.  246  <rf  Act  VIII  of 
1859. 

2.  That  the  plaintiff  is  under  disability  within  the  meaning  of  these  Sections. 

3.  That  the  benefit  of  these  Sections  applies  as  well  to  the  period  during  which 
the  disability  continues,  as  to  the  period  when  the  disability  has  ceased. 

n{>on  the  two  first  propositions,  his  opinion  was  in  &vor  of  the  plaintiff;  upon 
the  third  he  held  that  whatever  benefit  the  minor  was  to  have,  was  to  accrue  to  nim 
not  during  the  disability,  but  when  the  disability  might  cease ;  and  accordingly  that 
the  present  suit  being  brought  by  him,  whilst  still  a  minor  through  his  guardian, 
must  fail. 

Upon  the  second  of  the  propositions  stated  by  Mr.  Justice  Markbj,  their 
Lordships  cannot  see  how,  in  face  of  the  plain  language  of  the  12th  Section,  there 
can  be  any  room  for  doubt 

Upon  the  first  they  also  agree  with  the  learned  Judge  that  ss.  11  and  12  of 
Act  XIV  of  1859  do  apply  to  the  246th  Section  of  the  Act  VIII  of  1859. 

The  two  Statutes  were  passed  in  the  same  year,  the  assent  of  the  Governor* 
General  being  given  to  Act  VIII  on  the  22nd  March,  to  Act  XIV  on  the  4th  May 
1859.  The  object  of  the  first  was  to  enact  a  general  Code  of  Procedure  for  the 
Courts  of  Civil  Judicature  not  established  by  Royal  Charter.  The  object  of  the 
second  was  to  establish  a  general  Law  of  Limitation  in  supersession  both  of  the 
regulations  which  had  governed  those  Courts,  and  of  the  English  Statutes  which 
had  regulated  the  practice  of  the  Courts  established  by  Boyal  Charter.  Looking  to 
the  fifth  sub-section  of  the  first  Section,  and  the  3rd  and  11th  Sections  of  Act  XIV 
of  1859,  their  Lordships  have  no  doubt  that  the  intention  of  the  Legislature,  was 
that  the  period  of  limitation  resulting  from  the  246th  Section  of  Act  VlII  should,  in 
the  case  of  a  minor,  be  modified  by  the  operation  of  the  11th  Section  of  Act  XIY ; 
and  that  this  construction  has  obtained  in  l^e  Courts  of  India  appears  from  the 
case  cited  from  the  '^  Third  Weekly  Reporter/*  C.  R.,  p.  8. 

In  coming  to  this  conclusion,  their  Lordships  have  not  failed  to  consider  the 
recent  decision  of  this  Board  in  the  case  of  Mohummud  Bahadoor  K/um  v.  The 
Collector  of  Bareilly  (L.  R.,  1,  Indian  Caaes,  p.  167).*  That  case,  however,  they 
think,  is  distinguishable  from  the  present.  It  arose  upon  a  very  special  statute,  and 
upon  that  ground  the  judgment  rests.  Their  Lordships  there  said :  ^'  It  was  argued 
that  the  clauses  in  the  General  Statute,  Act  XIV  1859,  relating  to  disabilities, 
might  be  imported  into  this  Act,  but  this  cannot  properly  be  done.  Act  XIV  is  a 
Code  of  limitation  of  general  application.  This  Act  is  of  a  special  kind,  and  does 
not  admit  of  those  enactments  being  annesed  to  it."  And  they  proceeded  to- observe 
that  tiie  application  of  the  statute  (if  it  did  apply)  would  not  assist  the  appellants, 
who  would  not  even  in  that  case  have  brought  their  suit  m.  proper  time. 

This  being  so^  the  only  other  point  to  oe  considered  on  this  question  of  limita- 
*  tion  is  whether  the  learned  Judge  was  right  in  holding  that  an  infant  cannot,  after 
the  expiration  of  the  vear,  bring  a  suit  by  his  guardian  whilst  the  disability  of 
infancy  continues.  Their  Lordships  cannot  agree  in  this  construction,  whidi  it 
would  appear  from  the  cases  cited  by  Mr.  Bell  {RamcJvander  Roy  v.  Umbica  Donee, 
7  W.  R,  161 ;  Ham  Ghose  v.  Greedhur  Ghose^  14  W.  R  429 ;  and  Suffufomiua 
Bibee  y.  NooruL  Hosaevn,  17  W.  R.  419)  has  not  been  accepted  or  followed  by 
the  Courts  in  India.  It  is  unreasonable  in  itself,  since  it  implies  that  the  in&nts 
claim,  which  is  admittedly  not  barred,  was  asserted  too  soon  rather  than  too  late; 
and  it  cannot  be  the  policy  of  the  law  to  postpone  the  trial  of  claims.  •  Agam,  to 
render  such  a  construction  imperative,  the  phraseology  of  the  11th  Section  must  be 
altered  by  making  the  words  ^^  after  the  disability  shall  have  ceased ''  precede,  in- 

*  See  also  21  W.  R.  318  ;  2  Sutb.  P.  C.  R.  957. 
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stead  of  following,  as  they  do,  the  words  "  within  the  same  time."  Their  Lordshij>.s 
are  therefore  of  opinion  that  the  plaintiff's  suit  is  not  open  to  the  objection  that,  in 
so  far  as  it  ooncems  the  properties  in  question  in  Nos.  238,  240,  and  245,  it  has  not 
been  brought  within  the  proper  time. 

The  next  point  to  be  considered  is  whether  the  High  Court  was  right  in 
allowing  all  the  ten  appeals,  and  in  dismissing  the  plain tiflfs  suit  as  to  those 
portions  of  the  joint  family  estate  which  were  the  subject  of  them  on  the  ground 
that  the  suit  was  wrongly  framed. 

It  is  to  be  observed  that  the  objection  taken  by  the  Division  Bench  to  the 
frame  of  the  suit,  assumes  the  correctness  of  the  answer  dlven  by  the  Full  Bench 
to  the  second  of  the  questions  referred  to  it,  and  is  in  the  nature  of  a  corollary 
from  the  proposition  therein  affirmed.  The  learned  Judges  of  the  Division  Bencn 
argue  that  if  it  be  true  that  a  member  of  a  joint  and  undivided  Hindoo  family 
cannot  alienate  his  undivided  share  in  the  joint  family  property  without  the  consent 
of  his  co-sharers,  it  follows  that  he  cannot  alone  sue  for  his  separate  share.  And 
they  rely  upon  a  decision  in  the  "  12th  Weekly  Reporter,  page  483,"  in  which  it 
was  ruled  tnat  two  only  of  the  members  of  a  ioint  and  undivided  family  could  not 
sue  to  set  aside  a  charge  created  by  one  member  of  the  family,  and  to  recover  their 
particalar  shares  in  the  property  charged,  but  that  ihe  suit  must  be  brought  by  or 
on  behalf  of  all  the  members  oi  the  joint  family.  Their  Lordships  do  not  mean  in 
any  way  to  impugn  the  authority  of  that  case,  or  to  dispute  the  general  principle 
affirmed  by  it.  They  do  not,  however,  think  that  the  principle  is  applicable  to  the 
peculiar  circumstances  of,  or  ought  to  govern,  the  present  case. 

In  this  case  Sudaburt,  the  only  omer  member  of  this  joint  family,  has,  under 
the  practice  which  was  then  allowed  to  prevail  in  the  Courts  of  India,  succeeded 
in  recovering,  and  has  been  put  into  possession,  of  his  share  of  the  joint  family 
roperty.  He  cannot  be  saia  to  have  any  beneficial  interest  in  respect  of  whicn 
e  could  now  sue  as  plaintiff ;  and  supposing  him  to  have  an  interest,  the  present 
plaintiff  has  made  him  a  party  to  this  suit  in  the  only  way  in  which  a  person  who 
18  unwilling  or  unable  to  he  joined  as  plaintiff  can  be  brought  before  the  Court,  i.e.y 
by  joining  him  as  a  defendant.  In  that  character  Sudaburt  has  disclaimed  all 
interest  in  the  subject-matter  of  the  litigation,  alleging  that  he  has  already  been  put 
into  possession  of  all  to  which  he  is  entitled.  Again,  in  most,  if  not  all,  of  the 
appeals  the  title  of  the  substantial  defendants  is  founded  on  execution  sales  confined 
to  that  moiety  of  Bhugwan's  share  which,  on  a  partition,  would  now  fall  to  the 

Slaintiff.  The  objection  to  the  frame  of  the  suit  was  not  taken  by  the  substantial 
efendants ;  it  seems  to  have  originated  with  the  Judges  of  the  Appellate  Court. 
It  is  one  of  form  rather  than  substance  ;  for  it  cannot  be  said  that  if  it  does  not 
prevail,  the  defendants  (Sudaburt  being  a  party  to  this  litigation  and  admitting 
that  he  is  in  possession  of  his  share)  can  be  harassed  by  any  second  suit.  On  the 
other  hand,  if  the  objection  prevails,  the  defendants  will  remain  in  possession  of 
property  to  which,  after  full  trial,  they  have  been  found  to  have  no  title,-  and  the 
plaintiff  will  be  left  to  the  chances  of  another  suit,  in  which  he  may  be  met  by 
objections  well  or  ill  founded  on  the  lapse  of  time,  or  the  effect  of  the  decrees  under 
appeal  as  res  judicata.  Their  Lordships  are  of  opinion  that  they  ought  not  to  allow 
the  objection  to  prevail  against  the  substantial  justice  of  the  case. 

What  has  heen  said  is  sufficient  to  determine  this  appeal  in  favor  of  the 
appellant,  so  far  as  it  relates  to  the  decrees  of  the  High  Court  in  the  nine  appeals 
numbered  respectively  170,  224,  235,  239,  243,  244,  238,  240,  and  245. 

There  is,  however,  as  has  been  already  stated,  a  further  question  as  to  the 
appeal  numbered  234,  and  at  the  hearing  it  occurred  to  their  Lordships,  who  have 
unfortunately  to  determine  this  appeal  ea  parte,  that  if  the  respondents  had  appeared, 
they  might,  without  a  cross-appeal,  have  contested  the  correctness  of  the  answers 
given  by  the  Pull  Bench  to  the  questions  referred  to  them,  answers  which  are  not 
m  the  form  of  a  decree,  or  even  of  an  interlocutory  order.     To  the  answer  to  the 
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first  question  their  Lordships  think  no  objections  conld  have  been  urged  success- 
fully. The  second  question^  however,  involves  a  point  of  Hindoo  law,  upon  which 
the  authorities  are  not  altogether  consistent ;  nor  are  their  Lordships  satisfied  that 
the  principle  laid  down  by  the  Full  Bench  would,  if  correct,  govern  this  particular 
case,  of  wliich  they  will  now  proceed  to  examine  the  circumstances  somewhat  more 
in  detail. 

The  property  to  which  it  relates  is  thus  described  in  the  schedule  to  the  plaint 
at  page  8  of  the  record.  The  village  is  specified  as  Tulmanpore  Bhada  in  two 
kalums  (items).  The  share  of  the  joint  family  is  stated  to  be  one  of  ten  annas  and 
eight  pie.  Of  this  five  annas  and  four  pie  are  deducted  as  the  share  of  Sudaburt 
Pershad,  which  reduces  the  share  claimed  by  the  plaintiff  to  five  annas  and  four 
pie.  The  column  of  remarks  contains  the  following  statement :  '^  This  mouzah 
was  held  in  zur-i-peshgee  lease  under  a  zur-i-peshgee  deed  executed  by  Saligram 
Sahoy  and  Bamruchea  Sahoy.  It  was  sold  at  an  auction  on  the  18th  November 
1862,  and  purchased  by  the  defendant  Bikramajeet  Lall  for  thfee  rupees.  The  zar- 
i-peshgee  and  lease  are  fit  to  be  cancelled." 

Bikramajeet  Lall  and  another  defendant  were  the  appellants  in  No.  238,  which 
seems  to  have  covered  the  whole  of  the  five  annas  and  four  pie  share  of  Tulmanpore 
Bhada  with  other  portions  of  the  property  in  dispute.  From  what  has  been  s<aU»d 
above  it  follows  that  their  title,  resting  as  it  does  upon  a  purchase  at  a  sale  in 
execution  of  a  decree  against  the  widows,  is  defective  ;  that  the  right  of  the  plaintiff 
to  impeach  it  is  proved,  and  accordingly  their  appeal  ought  to  have  been  dismissed. 
This,  nowever,  does  not  determine  the  rights  of  the  plaintiff  as  against  the  zor-i- 
peshgeedars.  He  may  be  entitled  either  to  recover  so  much  of  the  property  as  is 
covered  by  the  aurJ-peshgee  by  setting  aside  the  zur-i-peshgee  lease,  or  merely  to 
stand  in  the  shoes  of  the  nominal  mort^gor.  But  the  natnre  and  extent  of  his 
right  can  oply  be  determined  in  appeal  No.  234. 

The  appellants  oq  that  appeal  were  the  original  zur-i-peshgeedars  Saligram 
Sahoy  ai^d  ^mruchea  Sahoy.  The  zur-i-peshgee  deed  is  at  page  428  of  the  reoord, 
and  appears  tq  have  covered  qrimiially  OQly  5  annas  and  4  pie  of  the  entire  16 
annas  of  Mouzah  Tulmanpore  Bhada.  If  then  it  be  true  that  Sudaburt  Pershad 
has  succeeded  in  recovering  one  moiety  of  this,  the  si^bjeot  of  the  dispute  on  this 
appeal  is  the  remaining  moiety  or  a  3  anqas  and  8  pie  share,  And  this  appears  to 
have  been  the  view  of  the  High  Oourt,  for  their  decree  on  this  appeal  (see  pp. 
479-80)  is  limited  to  a  2  anqas  and  8  pie  share.  If,  on  the  other  hand,  Sudaburt 
has  not  succeeded  in  his  suit  in  setting  aside  the  znr-i-peshgee  as  against  him,  or  in 
otherwise  wresting  possession  of  his  share  from  the  zur-i-peshgeedars,  it  follows  that 
the  question  of  the  validity  of  this  zur-i-peshgee  remains  to  be.  determined  between 
the  latter  on  the  one  side,  and  him  and  the  present  plainti^  on  the  other. 

The  plaint  in  this  suit  alleged  no  speoial  grounds  for  setting  aside  the  zur-i- 
peshgee  of  the  9th  December  1859,  and  indeed  contained  no  special  mention  of  ii 
The  written  statement  of  the  defendants  Saligram  and  iQamruchea  (p.  31)  set  up 
that  deed,  and  insisted  on  their  rights  under  it.  But  none  of  the  issnes  are 
specially  pointed  to  the  validity  of  tne  deed.  Nor  do  the  judgment  or  the  decree 
(p.  439)  of  the  Principal  Sudder  Ameen  deal  with  that  onestion.  All  that  they 
decide  with  respect  to  the  share  claimed  in  Tulmanpore  Bhada  is  that  ^'  plaintiff 
be  put  in  possession  thereof  in  the  manner  in  which  possession  h^  been  given  by 
the  decree  of  the  5th  April  1862  "  (to  Sudaburt). 

This  reference  to  tne  suit  of  Sudaburt  makes  it  material  to  consider  whether 
there  really  was  apy  adjudication  upon  this  question  in  that  suit.  The  suit,  it  will  be 
remembered,  involved  the  right  of  succession  to  the  whole  of  the  property  of  which 
Bhugwan  Lall  died  possessed  as  between  his  widows  and  the  surviving  members  of 
the  joint  family.  The  plaint  which  is  set  out  at  page  226  of  this  record,  contains  no 
specific  statement  touching  the  zur-i-peshgee  deed  of  the  9th  December  1859,  unless 
it  be  in  the  sche4ule  (at  p.  2£fl), where  in  the  columns  of  ren^arks  it  is  said  "  the 
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deed  to  the  extent  of  plaintifTs  share  ought  to  be  amended."  The  judgment  of  the 
Zillah  Judge  (p.  55)  put  the  share  in  Tulmanpore  Bhada  into  the  first  parcel  which 
it  found  to  be  joint  family  property.  So  far  it  affirmed  the  title  of  Sudaburt  and 
Hurreenath,  and  negatived  the  title  of  the  widows^  to  whatever  interest  in  it  belonged 
to  Bhugwan  Lall  at  the  time  of  his  death.  But  in  answer  to  the  11th  issue  it 
expressly  found  (p.  571)  that  the  deeds  executed  by  Mukhun,  Bhugwan  or  t^e 
other  partners  were  valid.  The  decree  was  a  general  decree  for  possession  over  the 
properties  in  the  first  list.  The  High  Court,  on  appeal,  simply  affirmed  this  judg- 
ment and  decree  of  the  Zillah  Court.  Can  it  be  said  that  this  judgment  and  decree 
import  any  adjudication  touching  the  invalidity  of  the  deed  of  the  9th  December 
1859,  as  against  the  surviving  members  of  the  joint  family,  even  if  the  plaintiff  in 
this  suit  could  claim  the  benefit  of  such  an  adjudication  ?  The  judgment,  so  far  as 
it  goes,  is  on  the  face  of  it  the  other  way.  The  terms  of  the  decree  may  import  only 
that  the  plaintiff  Sudaburt  was,  so  far  as  his  share  was  concerned,  to  be  put  into 
possession  of  the  rights  of  Bhugwan.  If  in  the  execution  of  that  decree,  he  has 
contrived,  it  may  be  wrongfully,  to  dispossess  to  the  extent  of  his  share,  the  zur-i- 
peshgeedars,  that  circumstance  cannot  give  title  to  the  plaintiff. 

Again,  what  has  been  found  by^tl^  High  Court  with  respect  to  this  appeal  ? 
The  answer  of  the  Full  Bench  expressly  stated  that  the  facts  were  not  sufficiently 
stated  to  enable  them  to  say  whether  tiie  nephew  of  Bhugwan  Lall  could  recover 
from  the  mortgagee,  without  redeeming  the  s&me,  possession  of  the  mortgaged  share 
or  any  portion  of  it.  That  statement,  taken  in  connection  with  the  general  principle 
affirmed  by  them,  imports  that  there  was  no  constat  that  the  execution  by  Bhugwan 
of  the  deed  was  without  the  consent  of  his  co-sharers,  or  not  for  the  benefit  of  the ' 
family.  Mr  Justice  Markby  (at  p.  466)  does  not  consider  this  latter  question,  but 
simply  says,  ^^  As  no  objection  was  made  to  the  reference  to  the  Full  Bench,  I  think 
we  ought  to  accept  its  decision  for  the  purposes  of  this  case,  and  to  hold  that  the 
appellants  have  failed  to  establish  their  title." 

In  these  circumstances  there  appears  to  have  been  no  real  trial  of  the  question 
between  the  plaintiff  and  the  appellants  in  No.  234  ;  and  therefore,  assuming  the 
principle  enunciated  by  the  Full  Bench  in  its  answer  to  the  second  question  to  be 
strictly  correct,  their  Lordships  do  not  feel  themselves  at  liberty  to  reverse  the 
decree  in  favor  of  the  appellants,  and  to*  make  a  decree  in  favor  of  the  plaintiff.  This 
being  so,  they  abstain  from  pronouncing  any  opinion  upon  the  grave  question  of 
Hindoo  law  involved  in  the  answer  of  the  Full  Bench  to  the  second  point  referred 
to  them,  a  question  which,  the  appeal  coming  on  ea  partem  could  not  be  fully  or  pro- 
perly argued  before  them.  That  question  must  continue  to  stand,  as  it  now  stands, 
upon  the  authorities,  unaffected  by  the  judgment  on  this  appeal. 

Their  Lordships  have  felt  some  doubt  as  to  the  form  of  the  order  which  ought 
to  be  made  on  appeal  No.  234.  The  plaintiff  has  failed  to  establish  his  title  to  recover 
the  land  against  tne  zur-i-peshgeedars.  He  might,  however,  have  established  such 
a  title  even  in  this  suit,  had  a  proper  issue  been  framed  and  determined.  On  the 
other  hand,  he  has  established  his  title  to  the  property,  subject  to  the  zur-i-peshgee. 
His  rights  4nay  be  prejudiced  by  the  decree  as  it  stands.  The  suit  is  an  example  of 
the  inconvenience  of  embracing  in  one  suit  titles  to  various  parcels  of  land,  which, 
although  having  a  common  foundation,  are  different  in  many  particulars,  and  are 
to  be  asserted  against  defendants  having  no  common  interest  Their  Lordships  have 
come  to  the  conclusion,  that  the  dismissal  of  the  present  suit  against  the  appellants 
in  No.  284  ought  to  stand,  but  that  the  decree  of  the  High  Court  on  that  appeal 
ought  to  be  varied  bv  adding  a  declaration,  that  it  is  to  be  without  prejudice  to  the 
right  of  the  plaintiff  to  recover  the  lands  in  question  on  satisfaction  of  the  zur- 
i-peshgee.  Tois  appeal,  so  far  as  it  relates  to  No.  237  (the  case  given  up  by  Mr. 
Gowie),  must  be  dismissed,  and  the  decree  made  by  the  High  Court  in  that  case 
affirmed.  In  the  other  nine  cases,  the  decrees  of  the  High  Court  must  be  reversed, 
and  an  order  made,  dismissing  in  each  case  the  appeal  to  the  High  Court,  with  the 
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costs  of  the  appeal  in  that  Court,  and  affirming  the  decree  of  the  Principal  Sndder 
Ameen  as  to  the  parcels  of  property  which  are  the  subjects  of  those  appeals.  The 
above  will  be  the  substance  of  the  order  which  their  Lordships  will  humbly  recom- 
mend Her  Majesty  to  make. 

Their  Lordships  think  that  there  should  be  no  order  as  to  the  costs  of  this 
appeal. 


The  5th  February  1876. 

Present : 

Sir  James  W.'Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  SmiUi, 

and  Sir  Robert  P.  Collier. 

Will —  ConstriLctian — Cypria — Charity. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  BengaL 

The  Mayor  of  Lyons 

versus 

The  Advo^te-Qenerai  of  Bengal  and  others. 

The  bequests  in  the  will  of  Major-General  Claude  Martin,  for  the  •  discharge  and  reJief  of  poor 
debtors  detained  in  prison  in  Calcutta,  having  failed  by  reason  of  the  abolition  of  imprisonment  for 
debt,  the  Privy  Council  held  (1)  that  these  gifts  were  capable  of  being  applied  ci/prh  notwithstanding 
that  the  residuary  bequest  was  to  charity ;  (2)  that  upon  the  construction  of  &e  will  there  was  not 
such  a  neoessazy  inferenoe  of  intention  to  be  found  in  the  terms  and  provisions  of  the  wiU  as  to  ruse 
the  implication  of  a  bequest  over  by  the  testator  of  these  legacies  upon  the  failure  of  the  particalar 
charities ;  and  (3)  that  the  appellant  was  not  competent  under  his  present  petition,  which  was  confined 
to  the  claim  of  a  share  of  the  residue  as  residuary  legatee,  to  open  the  scheme,  which  had  been  settled 
and  confirmed  by  the  High  Court,  for  the  oyprhi  application  of  the  fund  in  dispute  on  the  ground  that 
the  appellant  was  excluded  from  participation  therein. 

'         Mr,  Coune,  Q.C,  and  Mr,  Herwining,  Q,C.,  for  Appellant 
Mr.  Cotton,  Q,  C.,  and  Mr.  E,  Macnaghten  for  Respondents. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

The  questions  in  this  appeal  arise  upon  one  of  the  bequests  in  the  will  of 
Major-General  Claude  Martin,  whereby  he  gave  the  annual  sums  of  Ba  5,000 
and  Rs.  1,000  to  be  applied  respectively  to  the  discharge  and  relief  of  poor  debtors 
detained  in  prison  in  Calcutta.  The  residue  of  his  laige  property  the  testator 
bequeatiied,  in  the  special  manner  more  particularly  stated  hereafter,  to  increase 
the  funds  of  certain  charitable  establishments,  which,  by  previous  clauses  in  his 
will,  he  had  founded  in  Calcutta,  Lucknow,  and  the  city  of  Lyons,  in  France. 

The  bequests  to  poor  prisoners  in  Calcutta  having  fiedled  by  reason  of  the 
abolition  of  imprisonment  for  debt,  the  point  to  be  considered  is,  whether  these 
gifts  are  to  be  dealt  with  by  the  Court  upon  the  principle  of  a  cypres  application 
of  them,  or  whether,  as  the  appellants  contend,  they  fall  into  the  residue,  so  as  to 
increase  the  endowments  of  tne  three  establishments  above  referred  to. 

The  testator  was  a  Frenchman,  bom  in  Lyons.  He  entered  the  military 
service  of  the  East  India  Company,  and  attained  the  rank  of  Major-GeneraL  VfVii 
the  sanction  of  the  British  Government  he  afterwards  took  service  under  the 
Ruler  of  Oudh,  and  resided  at  Lucknow,  where  he  died  in  1801. 

The  will,  dated  1st  January  1801,  was  composed  and  written  by  the  testator 
himself  in  English,  a  language  of  which,  it  appears,  he  had  only  an  imperfect 
knowledge.  It  contains  numerous  bequests,  comprised  in  thirty-four  articles' or 
clauses,  and  has  been  the  subject  of  manjr  suits  and  much  litigation.     Several 
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questions  arising  upon  it,  and  notably  the  question  whether  the  English  law- 
relating  to  aliens  had  been  introduced  into  British  India,  were  determined  by 
this  Committee  on  appeal  in  1836.  The  judgment  was  delivered  by  Lord  Brougham, 
and  some  passages  of  it  will  hereafter  be  referred  to.  The  general  history  of  the 
suits  will  be  found  in  Mr.  Moore's  full  report  of  the  case  (see  27^  Mayor  of  Lyons 
V.  The  Ecutt  India  Company,  1  Moo.  L  A.,  176). 

By  the  will  in  question  the  testator  bequeathed  his  property,  which  he  valued 
at  upwards  of  thirty  lacs  of  rupees,  partly  to  individual  legatees,  and  more  largely 
to  various  charitable  objects.  The  tuost  prominent  of  the  charities  were  the 
institutions  he  founded  in  Lucknow,  Calcutta,  and  Lyons  for  educational  and 
other  purposes,  his  desire  being  to  perpetuate  his  memory  in  these  cities.  The 
purposes  are  not  precisely  alike  in  the  three'  cities,  owing  to  the  different  condi- 
tions of  the  countries  to  which  they  belong.  The  bequest  to  Calcutta  is  found  in 
the  24th  article  of  the  will ;  that  to  the  city  of  Lyons  is  contained  in  the  25th 
article,  and  is  as  follows : — 

**  I  give  and  bequeath  the  sum  of  200,000  sicca  rupees  to  be  deposited  in  the 
most  secure  interest  fund  in  the  town  of  Lyons,  in  France,  and  the  Magistrates 
of  that  town  to  have  it  managed  under  their  protection  and  control;  that  above- 
mentioned  sum  is  to  be  placed,  as  I  said,  in  a  stock  or  fund  bearing  interest,  that 
interest  is  to  serve  to  establish  an  institution  for  the  public  benefit  of  that  town; 
and  the  academy  of  Lyons  are  to  devise  the  best  institution  that  can  be  per- 
manently supported  with  the  interest  accruing  of  the  above-named  sum ;  ana,  if 
no  better,  to  follow  the  one  devised  in  the  article  24th  as  at  Lucknow;  the 
institution  to  bear  the  name  of  Martini^re,  and  to  have  an  inscription,  made  at  the 
house  of  the  institution,  mentioning  the  same  title  as  the  one  of  Calcutta,  and  this 
institution  to  be  established  at  the  Place  St.  Pierre,  St.  Safurinn  being  where  I 
had  been  christened — there,  at  that  place  to  buy  or  build  a  house  for  that  purpose; 
and  to  marry  two  girls  every  year,  to  each  200  livres  toumois,  besides  paying 
about  100  livres  for  the  marriage  and  feast  of  each  of  those  who  married;  or  if 
the  institution,  such  as  the  Lucknow  one,  educating  a  certain  mimber  of  bojrs  and 
girls,  then  they  are  to  have  a  sermon  and  a  dinner  for  the  school-boys  and  those 
who  are  married,  and  they  are  to  drink  a  toast  in  memory  of  the  institutor;  and 
a  medal  is  to  be  given  of  tixe  value  of  50  livres,  with  a  premium  in  cash  or  in 
kind,  to  be  about  200  livres,  to  the  boy  or  girl  that  has  been  the  most  virtuous, 
and  behaved  better  during  the  course  of  the  year ;  and  also  to  have  a  premium  of 
'  the  value  of  100  livres  for  the  second  that  behave  better,  and  also  a  third  premium 
of  about  60  livres  for  the  third  that  behave  better.  I  am  in  hope  that  the 
Magistrate  of  the  town  will  protect  the  institution ;  and  in  case  the  sum  above 
allowed  of  200,000  sicca  rupees  is  not  sufficient  for  a  proper  interest  to  support 
the  institution,  and  buying  or  building  the  house,  then  I  give  and  bequeath  an 
additional  sum  of  50,000  sicca  rupees,  making  250,000  sicca  rupees.  One  of  my 
male  relations  residing  at  Lyons  may  be  made  administrator  or  executor,  joined 
with  any  one  appointed  by  the  Magistrate,  to  be  mana^r  of  the  said  institution; 
and  these  managers  are  to  have  an  economical  commission  for  their  trouble,  taken 
from  the  interest  of  the  sum  above-mentioned.  I  also  give  and  bequeath  the  sum 
of  4,000  sicca  rupees  to  be  paid  to  the  Magistrates  of  the  town  of  Lyons,  to 
liberate  from  the  prison  so  many  prisoners  as  it  may  extend,  such  that  are  detained 
for  small  debt ;  and  this  liberation  is  to  be  made  the  day  of  the  month  I  died,  as 
that  the  remembrance  of  the  donor  may  be  known,  and  my  name,  Major-Oeneral 
Martin,  is  the  institutor ;  and  as  given  and  bequeathed  the  sum  of  4,000  sicca 
rupees  to  liberate  some  poor  prisoners  as  Jbr  as  that  sum  can  afford.  This  I 
mention  to  have  it  made  known  as  that,  if  neglected,  that  some  charitable  men 
may  acquaint  the  Magistrate  of  the  town  of  Lyons,  as  that  they  might  oblige  my 
executor,  administrator,  or  assigns,  to  pay  the  same  above  said,  and  be  more  regubur 
in  their  payments." 
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It  is  to  be  observed  that  this  25th  article  contains  the  gift  of  an  annual  sum 
of  Rs.  4,000  to  be  paid  to  the  Magistrates  of  Lyons  to  liberate  poor  prisoners 
detained  for  debt 

The  analogous  gifb  in  favor  of  poor  prisoners  in  Calcutta^  which  forms  the 
subject  of  the  present  appeal,  is  not  in  like  manner  included  in  article.  24,  con- 
taining the  principal  bequest  to  that  city,  but  is  found  in  a  separate  article  (the 
28th),  which  is  as  follows : — 

''  I  give  and  bequeath  the  sum  of  5,000  sicca  rupees  to  be  paid  annually  to 
the  Ma^trate,  or  Supreme  Court  of  Calcutta,  or  to  Qovemment.  This  sum  is 
to  serve  to  pay  the  debt  of  some  poor  honest  debtor  detained  in  jail  for  small 
sum,  and  to  pay  as  many  small  debts  and  liberate  as  many  debtors  as  the  sum 
can  extend.  This  liberation  is  to  be  made  the  day,  month,  I  died,  as  a  com- 
memoration of  the  donor;  and  as  being  a  soldier,  I  would  wish  to  prefer  liberating 
any  poor  officers  or  other  military  men  detained  for  small  debt  preferable  to  any 
other.  And  I  also  give  and  bequeath  the  sum  of  1,000  sicca  rupees  to  be  paid 
yearly,  and  to  taake  a  distribution  of  it  to  the  poor  prisoners  remaining  in  jidl 
on  the  same  day  as  the  one  mentioned  above,  both  sums  making  6,000  rupees 
eveiy  year." 

The  material  part  of  the  431x1  article,  which  contains  what  may  be  treated 
as  a  residuary  disposition,  is  in  the  following  terms : — 

"  After  all  accounts  being  settled,  and  sum  insured  for  the  interest  for  the 
payment  of  the  several  monthly  pension,  and  the  several  payment  of  gifb  and 
others,  as  also  the  several  establishment,  if  a  surplus  above  £100,000  sterling,  or 
about  10  lacs  of  sicca  rupees,  remain  of  my  estate,  that  above  surplus  of  10  lacs 
of  sicca  rupees  is  to  be  divided  in  such  a  manner  as  to  increase  the  several 
establishment  of  Calcutta,  at  Lyons,  and  Lucknow,  as  that  they  may  be  permanent 
and  exist  for  ever.  Besides  the  sum  allowed  for  finishing  all  the  buUding,  and 
other  of  Constantia  House,  which  I  suppose  may  amount  to  200,000  sicca  rupees, 
I  also  give  and  bequeath  the  sum  of  100,000  sicca  rupees  for  the  support  of  the 
college  and  other  school,  to  be  regulated  as  the  Calcutta  establishment,  as  per 
articles  24,  as  also  as  the  establishment  at  Lyons,  articles  25,  the  gifb  for  the  poor 
of  Lucknow,  to  be  conducted  as  mentioned  in  articles  23.  I  also  give  and  bequeath 
the  sum  of  4,000  sicca  rupees  to  be  paid  annually  for  to  liberate  as  many  prisoners 
for  debt  at  Lucknow  as  it  may  extend,  and  if  none,  then  that  sum  is  to  remain 
to  the  estate ;  any  sum  remaining  is  to  be  placed  at  interest  for  to  accumulate, 
and  improve  the  several  establishment  and  concern  of  indigo.^ 

This  article,  it  may  here  be  remarked,  comprises  a  gift  of  Bs.  4,000,  to  be  paid 
annually  to  liberate  poor  prisoners  for  debt  at  Lucknow,  but  with  a  direction, 
that,  "  if  none,  that  sum  is  to  remain  to  the  estate." 

Without  going  into  the  details  of  the  suits,  it  will  be  convenient  to  refer 
generally  to  the  proceedings  relating  to  the  fund  now  in  dispute. 

It  appears  that  by  an  order  of  the  Supreme  Court  of  Judicature  at  Fort 
William  of  the  11th  November  1801,  made  in  the  cause  of  Uvedale  v.  PoUmer,  a 
scheme  which  had  been  settled  by  the  Master  for  the  administration  of  the 
charities  for  the  release  and  relief  of  poor  prisoners  at  Calcutta  was  confirmed  by 
the  Court,  and  funds  to  satisfy  these  charities  were,  by  orders  of  the  Court, 
transferred  to  the  credit  of  two  accounts  entitled  respectively,  ''Distribution  of 
General  Claude  Martin's  Fund  for  the  Release  of  Prisoners,"  and  **  Distribution  of 
General  Claude  Martin's  Fund  for  the  Belief  of  Prisoners.'* 

The  above  orders  are  not  found  in  the  Record,  but  their  existenoe  was 
admittted  by  the  Counsel,  and  the  substance  of  them  is  stated  in  the  petition  of 
the  Officiating  Advocate-General  of  the  3rd  August  1865,  and  in  a  previous 
decree  of  the  30th  August  1840.  It  also  appears  that  the  income  of  these  funds, 
in  excess  of  what  was  i*equired  for  poor  prisoners,  had  accumulated,  and  at  the 
date  of  the  petition  of  the  Advocate-General  above  referred  to,  the  fund  amounted 
in  the  aggregate  to  about  Rs.  351,000. 
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This  petition  (Record  88),  after  stating  that  for  many  years  past,  owing  to 
the  passing  of  laws  for  the  relief  of  insolvent  debtors  and  other  causes,  the 
existing  scheme  "had  beeome  obsolete";  submits  (par.  9)  that  there  were  useful 
charitable  objects  of  a  kind  not  very  different  from  those  contemplated  by  the 
testator,  and  also  charitable  objects  of  other  descriptions  which  the  testator 
approved  and  made  the  subjects  of  other  bequests,  towards  which  the  income  of 
the  funds  might  now  be  beneficially  applied ;  and  prays  to  be  at  liberty  to  submit 
a  scheme  for  the  application  of  the  funds  ''  in  lieu  and  supersession  of  the  former 
schemea" 

On  the  3rd  August  1865  an  order  was  made  on  this  petition  as  prayed.  This 
was  done  without  citing  the  Mayor  of  Lyons;  and  in  making  it  the  Court 
evidently  assumed  it  had  power  to  deal  with  these  funds  on  what  is  called  the 
eypris  principle. 

A  scheme  was  accordingly  settled  and  confirmed  by  an  order  of  the  Court  on 
the  2nd  March  1866. 

This  scheme  provides,  in  substance,  that  a  sum  of  Rs.  150,000,  representing 
an  annual  income  of  Rs.  6,000,  should  be  reserved  in  an  account  to  be  headed, 
"  The  Account  of  Qeneral  Martin's  Fund  for  the  Release  and  Relief  of  Prisoners ; " 
the  income  of  which  was  to  be  applied  by  the  visiting  justices  to  assist  convicts 
who  had  conducted  themselves  properly  in  prison  upon  their  discharge ;  and  that 
the  corpus  of  the  fund,  after  reserving  the  above  sum  of  Rs.  150,000,  should  be 
applied  as  follows,  viz. :  "  that  one  lac  of  rupees,  should  be  transferred  to  the 
credit  of  the  Governors  of  the  Calcutta  branch  of  La  Martini^re,  and  the  residue 
(amounting  to  nearly  a  lac  of  rupees)  after  paying^the  cost  of  these  proceedings, 
should  be  transferred  to  the  credit  of  the  Lucknow  branch  of  La  Martiniere  lor 
the  general  purposes  of  these  institutions  respectively."  Some  special  directions 
aldo  were  ^ven  regarding  the  disposition  of  the  fund  transferred  to  Lucknow. 

It  wifl  be  convenient  to  mention  here  what  has  been  done  with  respect  to 
the  charities  for  the  liberation  of  poor  prisoners  in  Lyons  and  Lucknow.  With 
respect  to  Ly6ns,'it  was  declared  by  the  decree  of  the  23rd  February  1832  (and 
this  declaration  was  not  dis€urbed  on  the  appeal,  in  1836),  "  tAat  a  sum  sufficient 
to  satisfy  the  bequest  of  Rs.  4,000  to  be  paid  annually  for  the  liberation  of  prisoners 
at  Lyons,  together  with  the  accumulation  of  interest  since  testator's  death,  had 
been  fully  paid  to  the  Mayor  and  Commonalty  of  Lyons  "  (Record  78).  It  appears, 
therefore,  that  this  fund,  instead  of  being  carried  to  an  account  in  the  causes,  as 
was  done  with  the  Calcutta  fund,  was,  before  the  year  1832,  paid  over  "  fully  '*  to 
the  municipality  of  Lyons,  and  that  the  administration  of  it  has  since  taken 
place  without  any  control  by  the  Court. 

With  respect  to  Lucknow,  the  decree  of  the  23rd  February  1832  declared 
that  it  being  impossible,  owing  to  the  form  of  government  at  Lucknow,  and  other 
causes,  to  give  effect  to  the  gifl  in  favor  of  poor  prisoners  at  that  place,  the 
bequest  was  void.  This  declaration  relating  to  the  gifl  to  poor  prisoners  of  ' 
Lucknow  was  not  disturbed  on  appeal,  and  the  residue  was  increased  by  the 
amount  which  would  have  been  required  to  satisfy  it.  No  objection  appears  to 
have  been  made  to  the  Lucknow  gift  going  into  the  residue;  but  it  is  to  be 
remembered  that  in  the  clause  of  the  Will  relating  to  this  legacy  it  is  expressly 
directed  that  in  case  of  failure  **  the  sum  is  to  remain  to  the  estate." 

The  order  of  the  2nd  March  1866,  confirming  the  scheme  for  the  application 
of  the  funds  in  dispute,  appears  to  have  been  unquestioned  until  1873,  when  the 
petition  of  the  Mayor  of  Lyons,  which  gives  occasion  to  the  present  appeal,  was 
filed.  That  petition  (dated  21st  June  1873),  after  stating  the  facts,  and  asking 
relief  with  respect  to  other  sums  which  was  granted  in'  the  Court  below,  prays 
that  it  might  be  declared  that  the  bequests  in  the  28th  article  of  the  testator's 
will  had  failed,  and  that  the  sum  standing  to  the  credit  of  the  accounts  for  the 
release  and  relief  of  prisoners  at  the  date  of  the  order  of  the  2nd  March  1866,  fell 
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inix)  and  formed  part  of  the  residue  of  the  testator's  estate.  It  also  prays  for 
relief  consequent  on  this  declaration,  to  the  effect  that  this  amount  with  the 
accumulations  should  be  ascertained  and  carried  to  the  general  credit  of  the 
causes,  and  divided  between  the  petitioner  and  the  other  residuary  legatees. 

The  Judges  of  the  High  Court,  in  a  judgment  fully  stating  their  reasonai, 
whilst  granting  relief  to  the  petitioner  on  other  matters,  refused  this  prayer; 
and  inserted  in  their  formal  decree  a  declaration  containing  the  ground  of  their 
refusal  in  these  terms : — "  That  the  charitable  gifb  in  the  28th  clause  of  the  will 
was  an  absolute  charitable  gift,  capable  of  bemg  applied  cyprh;  and  that  the 
petitioner,  the  Mayor  of  Lyons,  as  one  of  the  residuary  legatees  under  the  will,  is 
not  entitled  to  any  of  the  funds  appropriated  to  that  gift.' 

It  is  to  be  noticed  that  the  only  question  raised  by  the  petition  is,  whether 
the  appellant,  representing  the  city  of  Lyons,  is  entitled  as  one  of  the  residuary 
legatees  to  a  share  of  these  trust  funds,  as  having  fallen  into  the  residue.  Whether 
the  Martini^re  establishment  of  Lyons  should  have  been  included  in  the  distribu- 
tion provided  by  the  scheme  ordered  by  the  Court  is  a  different  question,  which 
is  not  raised  by  the  petition. 

Three  points  were  made  at  the  bar  by  the  appellant's  Counsel 

1.  That  the  doctrine  of  cypria  disposition  of  charitable  legacies  is  inapplicable 
where  the  residuary  bequest  is  to  charity. 

2.  That  if  this  be  not  true  as  a  general  proposition,  the  doctrine  is  inapplicable 
to  the  particular  case,  by  reason  of  the  special  provisions  of  General  Martin's  will 

3.  That  the  previous  decrees  have  determined  the  question  in  the  appellant's 
favor. 

I.  The  appellant's  Counsel  did  not  dispute  the  general  doctrine,  and  there  is 
no  doubt  that  although  strongly  disapproved  of  by  Lord  Eldon,  it  was  in  his  time 
BO  firmly  estabUshed,  that  this  great  Judge  felt  himself  bound,  contrary  to  his  own 
opinion,  to  give  effect  to  it.  But  their  broad  contention  was  that  there  was  no 
room  or  necessity  for  the  interposition  of  the  Court  where  the  residuary  bequest 
is  to  charity,  and  they  sought  in  the  reason  of  the  rule  the  grounds  for  supporting 
this  distinction.  The  rule,  they  said,  was  founded  on  the  presumption  that 
although  the  gift  mi^ht  be  to  a  particular  charity,  the  intention  was  to  give  to 
charity  generally,  and  the  Gouvt  therefore,  when  the  particular  disposition  could 
not  be  carried  into  effect,  undertook  to  tnake  a  cypr^  application  of  the  fund  in 
order  that  charity  should  not  be  disappointed.  The  reason  of  the  presumption,  it 
was  said,  being  to  prevent  funds  given  to  charity  from  falling  to  residuary  l^atees 
or  next  of  kin,  and  so  disappointing  the  general  intention  of  charity,  altogether 
failed,  and  left  no  foundation  for  the  interposition  of  the  Court  where  the  bequest 
of  the  residue  itself  was  to  charity.  Why,  it  was  asked,  should  the  Court  inter- 
fere to  intercept  a  fund  falling  into  a  residue  devoted  to  charity,  substituting  its 
own  discretion  for  the  testator's  ? 

The  question  thus  raised  does  not  seem  to  have  been  distinctly  before  the 
Courts  in  any  of  the  previous  decisions;  but  their  Lordships,  after  fully  consider- 
ing the  argument,  are  unable  to  perceive  satisfactory  grounds  for  such  a  limitation 
of  the  cypi'is  doctrine :  certainly  not  as  a  limitation  applicable  generally  to  all 
cases  in  which  the  residuary  bequest  is  to  charity,  whatever  its  kind  and  nature 
may  be.  The  principle  on  which  the  doctrine  rests  appears  to  be,  that  the  Court 
treats  charity  in  the  abstract  as  the  substance  of  the  gift,  and  the  particular  dispo- 
sition as  the  mode,  so  that  in  the  eye  of  the  Court  the  gift  notwithstanding  the 
particular  disposition  may  not  be  capable  of  execution,  subsists  as  a  legacy  which 
never  fails,  and  cannot  lapse. 

This  seems  to  be  what  Lord  Eldon  understood  to  be  the  effect  of  the  decisions, 
from  the  following  passage  of  his  judgment  in  MiUa  v.  FarTKier,  ajs  reported  in 
19  Ves.  466:— 

*'  With  regard  to  charity,  therefore,  without  going  through  all  the  cases,  whidi 
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I  examined  with  great  diligence  in  Moggridge  v.  Thackwdl,  a  case  that,  bound  by 
precedent^  I  decided  as  much  against  my  inclination  as  any  act  of  my  judicial  life, 
I  consider  it  now  established,  that  although  the  mode  in  which  a  legacy  is  to  take 
effect  is  in  many  cases  with  regard  to  an  individual  legatee  considered  as  of  the 
substance  of  the  legacy,  where  a  legacy  is  given  so  as  to  denote  that  charity  is  the 
legatee,  the  Court  does  not  hold  that  the  mode  is  of  the  substance  of  the  legacy, 
bat  will  effectuate  the  gift  to  charity,  as  the  substance ;  providing  a  mode  for  thiU 
legatee  to  take  which  is  not  provided  for  any  other  legatee."  This  passage  is 
reported  in  somewhat  different  language,  but  substantially  to  the  same  effect,  in 
I  Men  99. 

Nor  can  the  suggested  distinction,  as  a  general  qualification  of  the  doctrine, 
be,  in  reason,  maintained.  Cases  may  be  easily  supposed  where  the  charitable 
object  of  the  residuary  clause  is  so  limited  in  its  scope,  or  requires  so  small  an 
amount  to  satisfy  it,  that  it  would  be  absurd  to  allow  a  large  fund  bequeathed  to 
a  particular  charity  to  fall  into  it.  If  a  large  sum  were  given  to  endow  a  college, 
and  the  residue  bequeathed  for  the  support  of  three  poor  almswomen,  or  to  pro- 
vide coals  at  Christmas  for  ten  poor  persons,  it  would  be  manifestly  absurd,  snp« 
posing  the  cypris  doctrine  be  established  at  all,  to  withhold  the  application  of  it 
in  instances  of  this  kind.  It  cannot,  therefore,  in  their  Lordships'  opinion,  be  laid 
down  as  a  general  principle  that  the  cypris  doctrine  is  invariably  displaced  where 
the  residuary  bequest  is  to  charity. 

II.  But  it  was  next  contended  that,  however  this  may  be,  the  Court  below  was 
wrong  in  applying  the  cypris  doctrine  to  the^will  in  question.  Undoubtedly  the 
charitable  establishments  mentioned  in  the  residuary  bequest  are  of  a  comprehen- 
sive character,  as  well  as  prominent  objects  of  the  testator's  bounty :  and  the 
aigument  of  the  appellant's  Counsel  on  this  part  of  the  case  was  strongly  urged 
and  has  been  carefully  considered  by  their  Lordships.  The  argument  on  Uiis 
point  really  raises  two  distinct  questions ;  (1)  whether  the  cyprh  doctrine  is 
excluded ;  and  (2)  whether  upon  the  construction  of  the  will  there  was  a  bequest 
over  of  the  legacy,  in  case  of  failure  of  objects,  to  Jbhe  Martinitire  charities. 

On  the  first  (in  the  discussion  of  which  it  must,  of  course,  be  assumed  there 
was  no  bequest  over,  otherwise  cadit  quceatio)  the  argument  was  founded  on  the 
presumed  intention  of  the  testator  to  make  the  Martini^re  establishments  the 
principal  objects  of  his  bounty,  and  to  give  them  the  benefit  of  all  lapsed  funds. 
There  is  certainly  much  to  favor  this  presumption ;  but  if  it  be  granted  for  the 
sake  of  the  argument  that,  looking  at  the  whole  will  it  is  probable  the  testator, 
supposing  he  had  thought  about  it  at  all,  would  have  wished  the  bequest  in 
question  to  have  gone  to  increase  the  funds  of  these  establishments,  can  this  con- 
jecture of  intention — and  upon  the  hypothesis  that  the  will  does  not  contain 
expressly  or  by  implication  a  bequest  over,  it  can  be  no  more — exclude  the  opera- 
tion of  the  doctrine  ?  It  seems  to  their  Lordships  that  an  answer  in  the  negative 
is  found  in  the  explanation  of  the  doctrine  already  given,  and  that  on  this  point> 
the  contention  of  the  Counsel  for  the  respondent  is  supported  both  by  principle 
and  precedent.  It  was  in  effect  that  the  Court,  when  deciding  whether  the  cypriS' 
doctrine  applies,  looks  only  to  the  particular  gift,  and  if  it  finds  charity  to  be 
legatee,  sustains  the  legacy  as  such,  without  regarding  at  this  stage  of  the  enquiry 
(whatever  may  be  proper  when  a  scheme  comes  to  be  framed)  the  rest  of  the  will 

This  view  of  Uie  doctrine  appears  to  have  been  present  to  the  minds  of  the 
learned  Lords  who  took  part  in  the  decision  of  The  Irommongera*  Comvpomy  v.  2%d 
AttoTTiey-Oenercd  (see  10th  CI.  and  Fin.  908),  although  the  discussion  in  the* 
House  of  Lords  turned  wholly  on  the  propriety  of  the  scheme  for  the  distribu- 
tion of  the  trust  funds :  it  never  having  been  doubted  apparently  that  the  doctrine 
itself  was  applicable.  In  the  will  in  that  case  the  testator  had  divided  the  residue 
of  his  property  between  three  charities,  and  the  question  arose  upon  a  scheme  for: 
the  appropriation  of  one  of  them,  viz.,  the  gift  for  redeeming  British  slaves  in 
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Barbary,  which  had  fSedled  for  want  of  objects.  It  was  held  that,  in  applying  the 
cypria  doctrine,  the  Coart  was  to  look  primarily  to  the  object  of  the  charity  whidi 
has  failed,  and  was  not  bound  to  apply  the  funds  which  were  set  free  in  that  case 
to  the  two  other  charities  mentioned  in  the  residuary  clause  of  the  wilL  The 
Counsel,  in  arguing,  is  reported  to  have  said :  '*  The  proper  application  of  the  doc- 
trine ot  cypria  is,  that  you  are  to  look  to  the  objects  of  the  testator,  and  to  what 
comes  near  to  those  objects."  To  which  Lord  Cottenham  replied :  "  No,  Cf/prh 
meajis  as  near  as  possible  to  tiie  object  which  has  failed."  Altnough  this  opinion 
was  expressed  with  reference  to  a  scheme  for  the  distribution  of  the  fund,  it  is 
clearly  to  be  inferred  that  this  would  have  been  the  consideration  by  which  Lord 
Cottenham  would  have  been  guided  in  a  case  where  he  had  to  decide  whether  the 
doctrine  applied  at  all.  And  upon  fully  considering  the  operation  as  well  as  the 
principle  of  the  rule,  it  is  difficult  to  see  that  it  could  be  otherwise.  Their  Lonl- 
ships,  therefore,  are  brought  to  the  conclusion  that  the  jurisdiction  of  the  Comt 
to  act  on  the  cyprh  doctrine  upcm  the  fiEdlure  of  a  specific  charitable  bequest  arises 
whether  the  residue  be  given  to  charity  or  not,  unless  upon  the  construction  of  the 
will  a  direction  can  be  implied  that  the  bequest,  if  it  fails,  should  go  to  the 
residue. 

The  question  remains  whether  such  an  implication  arises  upon  this  wilL  It 
certainly  cannot  be  inferred  from  the  terms  in  which  the  respective  gifts  to  poor 
prisoners  in  Calcutta  and  Lyons  are  bequeathed,  that  the  testator  had  contem- 
plated the  failure  of  either  of  these  charities,  or  had  formed  any  intention  in 
that  case  regarding  them ;  on  the  contrary,  the  inference  arises,  upon  comparing 
these  clauses  with  the  corresponding  gift  for  the  benefit  of  prisoners  at  Lucknow 
in  which  there  is  a  direction  that  in  the  event  of  failure  it  shall  remain  to  the 
estate,  that  he  had  not.  If,  then,  an  implication  can  be  made,  it  must  be  from  the 
residuary  clause  itself,  construed  with  the  other  parts  of  the  wiU  relating  to  the 
Martinidre  establishments.  The  frame  of  this  clause  is  peculiar :  **  after  the 
several  payment  of  gift  and  others^  as  also  the  several  establishment — ^if  a  surplus 
above  ten  lacs  remain,  that  above  surplus  is  to  be  divided  in  sudi  a  manner  as  to 
increase  the  three  establishments."  Assuming  ihis  to  be  a  residuary  disposition 
into  which,  in  case  of  failure,  legacies  other  than  to  charity  would  fall,  yet,  in 
considering  the  present  question,  the  peculiar  frame  and  language  of  it  cannot  be 
disregarded,  and  from  these  it  may  be  inferred  that  what  was  present  to  the 
testator's  mind,  and  what  alone  he  intended  to  dispose  of,  was  a  residue  after  the 
funds  for  these  charities  had  been  provided  and  set  apart.  It  seems,  therefore,  to 
their  Lordships,  that  there  is  not  such  a  necessary  inference  of  intention  to  be 
found  in  the  terms  and  provisions  of  the  will  as  is  required  to  raise  the  implica- 
tion of  a  bequest  over  by  the  testator  of  these  legacies,  upon  the  failure  of  the 
particular  charities. 

IIL  The  third  point  argued  at  the  bar  was  that  the  .decrees  already  passed 
are  judgments  in  his  favor  on  the  questions  above  discussed.  What  the  Counsel 
Boainly  relied  on  was  a  general  declaration  as  to  the  surplus  funds  contained  in  the 
decree  of  the  23rd  February  1832,  which  was  left  undisturbed  on  appeal  (Becord 
p.  76),  and  a  disposition  by  a  later  decree  of  the  31st  August  1840,  of  part  of  sach 
surplus  funds  among  the  three  Martini^re  establishments  (Record,  p.  172). 

It  is  to  be  observed  that  the  judgment  of  ^he  Hi^h  Court  does  not  notice  this 
point,  nor  does  it  appear  to  have  been  insisted  on  below.  But  however  this  may 
have. been,  their  Lonlships  cannot  find  anything  in  the  decrees  referred  to  which 
decides  the  question.  The  declaration  in  the  decree  of  1832  was  to  the  effect  that 
after  setting  aside  sufficient  funds  for  the  various  charitable  and  other  purposes  of 
the  will,  the  surplus,  if  amounting  to  ten  lacs,  should  be  at  once  divide^  between 
the  three  establishments,  and  if  it  fell  short  of  ten  lacs,  should  accumulate  until  it 
amounted  to  that  sum,  and  be  then  divided.  This  is  no  more  than  an  exposition 
of  the  will  with  regard  to  the  surplus,  after  provision  had  been  made  for  the  pai^ 
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ticular  gifls.  The  Court  did  not  then  contemplate  the  failure  of  the  gift  in 
question,  and  could  not  have  intended  to  make  any  declaration  regarding  it.  The 
disposition  referred  to  in  the  later  decree  of  1840  was  only  a  distribution  of  part 
of  the  surplus  on  the  footing  of  the  declaration  in  the  decree  of  1832. 

Belianoe  was  placed  by  the  appellant's  Counsel  on  some  observations  in  the 
judgment  of  this  tribunal,  delivered  by  Lord  Brougham,  in  the  former  appeal  A 
question  had  arisen  whether  the  giib  to  found  the  establishment  at  Lucknow 
could,  in  the  circumstances  of  the  country,  be  carried  into  effect.  The  decree 
below,  founded  on  reports  of  the  Master,  declared  the  inability  of  the  Court  to  give 
effect  to  that  bequest,  but  the  Court  considering  that  the  Governor-General  had 
the  means  of  doing  so,  had  ordered  the  fu^ads  to  be  paid  to  the  Government  for  . 
that  purpose.  This  tribunal  held  that  this  part  of  the  decree  was  not  warranted 
by  the  Master's  Reports,  and  directed  a  furUier  reference  upon  the  facts.  In 
statipg  the  questions  which  arose,  Lord  Brougham  made  the  observations  relied 
OQ : — "  Can  the  dbcree  as  to  the  application  of  the  fund  stand  ? — Shall  the  fund  be 
applied  to  the  establishment  and  support  of  a  college  at  Lucknow  ? — Shall  it  sink 
into  the  residue  and  be  divided  between  the  two  charities  appointed  to  be  esta- 
blished at  Calcutta  and  at  Lyons  ? — ^for  the  cases  of  AUomey-Oeneral  v.  Bishop  of 
Llamdaff,  and  Attomey-Oeneral  v.  IvoTmumgera^  Company^  make  it  dear  that  in 
this  case,  which  is  indeed  stronger  than  either  of  those,  the  other  two  charities 
must  take,  if  the  gift  fails  as  regards  the  third."  It  is  obvious  that  the  question 
of  the  ultimate  disposition  of  the  fund  was  not  ripe  for  decision,  the  point  then 
under  consideration  being  the  directions  proper  to  be  given  for  carrying  into  effect, 
if  possible,  the  Lucknow  charity ;  and,  mdeed,  the  decree  advised  by  this  Com- 
mittee, giving  directions  for  that  object,  was  expressly  made  "  without  prejudice  to 
any  question  as  to  the  final  application  of  the  same  fund  under  the  directions 
hereinafter  contained  or  otherwise."  The  observations  in  the  judgment,  therefore, 
can  only  be  regarded  as  an  opinion,  and  not  as  a  judgment  So  regarded,  how- 
ever, they  would  have  been  entitled  to  great  weight,  if  their  authority  had 
remained  unimpeached.  But  the  subsequent  decision  in  the  case  of  the  Attorney- 
Oeneral  v.  The  Ironmongers*  Compcmy  in  the  House  of  Lords,  in  which  Lord 
Brougham  concurred,  corrected  the  views  His  Lordship  had  expressed  in  an 
earlier  stage  of  that  case  (see  2  Mylne  and  Keen  586),  and  in  the  observations 
referred  to.  That  decision  was  in  effect  that  among  charities  there  was  nothing 
analc^us  to  benefit  of  survivorship. 

It  was  lastly  submitted  by  the  appellant's  Counsel,  that  if  a  cyprh  application 
was  admissible,  the  actual  scheme  which  excluded  the  Lyons  charity  from  partici- 
pation in  the  fund  is  an  improper  one.  The  Hi^h  Court  held,  and,  as  their 
Lordships  think,  rightlv,  that  it  was  not  competent  lor  the  appellants,  under  their 
pr^nt  petition,  whicn  is  confined  to  the  claim  of  a  share  of  the  residue,  as 
residuary  legatees,  to  open  the  scheme.  But  with  a  view  to  prevent  further 
litigation  and  expense,  Uie  Judges  expressed  an  opinion  that  if  it  was  proper  to 
reform  the  scheme  at  idl,  it  might  be  right  to  confine  it  to  charitable  objects  in  the 
city  of  Calcutta,  excluding  both  Lucknow  and  Lyons.  Their  Lordships  have  been 
invited  to  correct  this  view,  and  to  declare  that  the  Lyons  charity  ought  not  to 
he  excluded. 

Agreeing  with  what  was  said  in  the  House  of  Lords,  in  the  case  of  the  Iron- 
mongers' Company,  as  to  the  care  and  circumspection  to  be  exercised  by  a  Court 
of  Appeal  in  substituting  its  discretion  for  that  of  the  Court  below,  their  Lordships 
would  be  reluctant  in  any  case  to  interfere  with  a  scheme  unless  it  were  plainly 
'^I'ong,  and  still  more  to  unsettle  by  a  premature  declaration,  one  which  is  not 
I'^larly  before  them.  Besides,  bearing  in  mind  the  opinions  expressed  in  the 
House  of  Lords,  so  often  referred  to,  they  are  not  satisfied,  as  at  present  advised, 
that  the  view  of  the  High  Court  does  not  accord  with  them.  Tne  sum  of  these 
opinions  appears  to  be,  that  whilst  regard  may  be  had  to  the  other  objects  of  the 
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testator's  bounty  in  constructing  a  scheme,  primary  consideration  is  to  be  given  to 
the  gift  which  has  failed,  and  to  a  search  for  objects  akin  to  it.  If  this  be  the 
rule,  may  not  the  gift  to  poor  prisoners  in  Calcutta  be  considered  to  have  a  local 
character ;  and  in  that  case,  may  not  a  scheme  properly  framed  for  the  benefit  of 
other  poor  persons  in  Calcutta  be  supported,  as  being  cypria  to  the  original 
purpose  ?  And  if  these  questions  are  capable  of  being  answered  in  the  affirmative, 
it  follows  that  it  would  not  be  a  valid  objection  to  the  present  scheme  that  it  gives 
no  part  of  the  funds  to  Lyons.  The  contention  upon  this  point,  then,  appears  to 
come  to  this,  that  the  inclination  of  the  testator  to  benefit  the  Martini^re  institu- 
tions so  strongly  appears,  that  it  ought  to  guide  the  Court  in  framing  a  scheme^  in 
preference  to  the  principle  of  selecting  an  object  near  to  that  which  has  fiuled. 
Opinions  may  well  differ  on  such  a  pomt.  Reasons  are  not  wanting  in  favor  of 
the  appellant's  contention ;  but,  on  the  other  hand,  much  may  be  said  in  fiekvor 
of  the  view  that  these  gifts  to  poor  prisoners  bear  the  character  of  a  oharity  for 
the  relief  of  misery  in  the  particular  locality.  The  necessary  funds  for  them  were 
directed  by  the  will  to  be  set  apart,  and  in  the  case  of  the  Lyons  charity  were, 
long  ago,  paid  over  to  the  municipid  authorities  of  that  city.  It  may  well  be 
doubted  whether  if  such  a  contingency  as  the  failure  of  the  gift  to  Lyons  should 
occur,  it  would  be  thought  proper  that  any  part  of  the  funds  paid  over  to  the 
authorities  there  should  be  restored  to  India. 

Their  Lordships  are  not  now  called  upon  to  decide  whether  the  application  of 
the  gift  which  has  failed  to  the  relief  of  criminal  prisoners,  and  the  transfer  of  part 
of  it  to  Lucknow,  are  proper,  or  the  best  possible  disposition  of  the  fund.  All 
they  need  say  about  the  actual  scheme  is,  that  they  do  not  feel  justified  upon  the 
present  appeal  in  declaring,  as  they  are  invited  to  do,  that  it  is  necessarily  bad, 
because  no  part  of  the  fund  has  be^  appropriated  to  the  Lyons  charity. 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the 
decree  of  the  High  CoOit,  and  to  dismiss  this  appeal  with  col^ts. 


The  10th  February  1876. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith, 

and  Sir  Robert  P.  Collier. 

Adoption — Guardian^ s  Evidence — Right  to  Adopt — Defects  in  Evidence. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Jumoona  Dassya  Chowdhrain 

verstis 
Bamasoondari  Dassya  Chowdhrain. 

Wliere  a  Hindoo  widow  had  adopted  a  son  in  pnrsnance  of  an  authorisation  to  adopt  which  was 
alleged  to  hare  been  executed  bj  her  late  husband,  and  her  mother-in-law  sued  to  set  aside  the  ad<^tioD 
as  invalid,  and  the  case  tnmed  entirelj  npon  the  genuineness  of  the  authorisation,  the  Privy  Ckranal,  in 
consideration  of  the  nature  of  the  suit,  which  would  destroy  not  merely  the  title  but  also  the  cM 
status  of  the  adopted  son,  and  in  consideration  of  the  obligation  which  lay  on  the  plaintiff  to  give  her 
own  evidence  in  support  of  her  suit,  declined,  in  the  absence  of  any  such  evidence  from  plaintifi,  to  set 
aside  the  Calcutta  High  Court's  decision  in  favor  of  the  defendant.  The  legal  prohibition  against  a 
disqualified  proprietor's  making  an  adoption  without  the,  consent  of  his  guardian  extends  to  an  authcsi- 
sation  to  adopt,  but  is  confined  to  the  proprietors  of  estates  under  the  Court  of  Wards  and  does  not 
apply  to  other  proprietors  who  have  attaint  to  the  age  of  discretion. 

Defects  in  evidence  relating  to  the  execution  of  a  deed  authorising  adoption,  where  the  iutention 


*  From  the  judgment  of  Kemp  and  Pontifex,  JJ.,  decided  on  the  14th  February  1873. 
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to  grant  sach  auibority  has  been  proved  or  maj  be  assnmed,  are  less  material  than  defects  in  evidence 
relating  to  benefits  conferred  on  various  persons  in  the  disposition  of  a  property  by  will. 

This  is  an  appeal  against  the  decree  of  the  High  Court  of  Calcutta,  which, 
reversing  a  decree  of  the  Subordinate  Judge  of  Zillah  Bajshahye,  dismissed  the 
plaintins  suit. 

The  suit  wiw  brought  by  a  Hindoo  widow,  Jumoona  Dassya,  against  her 
daughter-in-law,,  Bamasoondari  Dassjra,  who  was  sued  in  her  own  right,  and  also 
as  the  guardian  of  Giris  Chnnder  Moozoomdar,  whom  she  had  adopted  under  an 
authority  alleged  to  have  been  executed  by  her  deceased  husband.  The  object  of 
the  suit,  which  may  be  taken  to  be  a  suit  between  Jumoona  Dassya  and  the 
infimt  adopted,  was  to  set  aside  that  adoption,  and  to  have  it  declared  invalid. 
Jumoona  was  the  widow  of  Guru  Pershad,  who  died  in  the  year  1851.  He  left, 
besides  his  widow,  two  sons,  Govind  Chunder  and  Gopal  Chunder,  and  three 
daughters.  On  his  death-bed  he  executed  a  .wasiutnamah,  the  effect  of  which 
was  to  constitute  his  widow  the  guardian  of  the  two  sons,  and  manager  of  his 
property  during  their  minorities,  with  a  direction  that,  on  their  attaining  majority, 
the  elder  should  take  a  nine  annas  share,  and  the  younger  only  a  seven  annas 
share  of  his  estate.  Govind  Chunder,  the  eldest  son,  died  in  the  year  1853.  He 
had,  according  to  the  custom  of  Hindoos,  been  married  in  his  father's  lifetime, 
whilst  yet  a  child  of  tender  years,  to  another  child  some  years  younger  than 
himself.  It  is  alleged  on  the  part  of  the  defendants  that  on  his  death-oed,  the 
day  before  his  death,  he  executed  a  document  authorising  his  widow  to  adopt  a 
son ;  and  the  truth  of  this  allegation  is  the  principal  question  in  the  cause. 

If  the  adoption  stands  good,  the  adopted  son  is  not  only. entitled  as  actual 
possessor  .to  the  share  of  Govind  Chunder,  his  adoptive  father;  but  upon  the 
death  of  Jumoona,  will,  if  then  living,  become  entitled  to  take  the  share  of  the 
other  brother,  who  died  unmarried,  and  whilst  still  a  child,  in  preference  of-  the 
sisters  of  his  father.  On  the  other  hand,  if  the  adoption  is  invalid,  Jumoona,  if 
8he  survives  Bamasoondari,  will  become  entitled  on  the  death  of  the  latter  to  the 
share  of  her  eldest  son. 

This  contingent  interest  is  the  only  locus  standi  which  she  has  in  the  present 
suit ;  although  Vie  desire  to  strengthen  the  future  and  contingent  claims  of  her 
daughters  may  have  been  an  additional  motive  for  bringing  it. 

Various  questions  were  raised  in  the  suit  which  are  now  of  no  moment. 
The  only  substantial  issues  are,  first,  whether  Govind  Chunder  did  execute  the 
alleged  authority  to  adopt ;  and,  secondly,  if  he  did  so,  whether  he  was  by  reason 
of  his  age  capable  of  executing  such  a  document 

Their  Lordships  think  it  will  be  desirable,  in  the  first  place,  to  come  to  a  clear 
conclusion  upon  a  question  which  has  been  very  much  disputed  in  the  cause, 
namely,  the  age  of  Govind  Chunder  at  the  time  of  his  death,  because  it  is  one 
which  bears  upon  both  the  issues  to  be  now  determined.  It  bears  of  course 
directly  upon  the  latter  of  them,  and  it  bears  indirectly  upon,  the  former,  inas- 
much as  the  older  Govind  Chunder  was,  the  more  probable  is  it  that  he  would 
desire  to  execute  such  a  document  as  that  in  question. 

The  contention  in  the  present  suit  is,  that  although  Bamasoondari  was,  at 
the  time  of  her  husband's  death,  eleven  or  twelve  years  old,  he  was  only  between 
thirteen  and  fourteen ;  that  there  was  not  a  difference  of  more  than  two  years 
between  them.  That  there  can  be  any  doubt  now  as  to  the  age  of  Bamasoondari, 
is,  their  Lordships  think,  impossible.  It  is  true  that,  immediately  after  her  son's 
death,  Jumoona,  in  a  report  made  to  the  Collector,  appears  to  have  stated  thaij 
her  daughter-in-law  was  not  more  than  eight  or  nine  years  old,  and  that  the  age 
of  her  son  was  twelve  years ;  admitting,  therefore,  that  there  was  a  difference  of 
three  or  four  years  between  them.  In  a  subsequent  proceeding,  that  is  in  her 
written  statement  filed  in  the  Act  lY  case,  in  1854,  she  expressly  stated  that  the 
age  of  her  son  was  greater  by  four  years  than  that  of  the  plaintiff.     Hence,  we 
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have  a  clear  admfesion  on  her  part  that  there  was  a  difference  of  some  four  years 
between  the  ages  of  Batnasoondari  and  her  husband,  although  she  may  have 
sought  to  make  them  both  younger  than  they  really  were  by  throwing  back  the 
age  of  the  former  to  eight  or  nine  years.  The  question,  however,  of  Bamasoondari's 
age  was  solemnly  tried  and  determined  between  her  and  her  mother-in-law  in  the 
suit  of  1860.  The  horoscope  of  Bamasoondari  was  then  produced,  and  the  finding 
of  the  Judge  made  it  perfectly  clear  that  she  must  have  been,  at  her  husband's 
death,  of  the  age  of  eleven  or  twelve  years.  The  result  of  that  suit^  no  doubt^ 
has  be^i  the  conseMus  of  the  witnesses  on  both  sides  in  the  present  suit  as  to  the 
age  of  Bamasoondari.  But  the  effect  of  the  admission  of  Jumoona  remains,  and 
there  is  no  reason  why  we  should  come  to  any  conclusion  other  than  that  the 
difference  of  age  between  Bamasoondari  and  her  husband  was  that  which  was 
originally  stated.  Their  Lordships,  moreover,  think  there  is  great  fcNrce  in  the 
observations  of  Mr.  Justice  Kemp,  a  Judge  admittedly  of  lai^  experience  as  to 
native  usages  and  customs,  upon  this  point.  He  thinks  tiiat  Hindoo  marriagSB 
are  usually  arranged  so  that  there  is  a  difference  of  considerably  more  than  one  or 
two  years  between  the  age  of  the  husband  and  wife  ;  and  their  Lordships  think 
this  is  probable  and  reasonable.  The  foundation  upon  which  marriages  oetween 
infants,  which  so  many  philosophical  Hindoos  oonsiaer  one  of  the  most  objection- 
able of  their  customs^  is  the  religious  obligation  which  is  supposed  to  lie  upon 
parents  of  providing  for  their  daughter,  so  soon  as  she  is  maiura  viro,  a  husband 
capable  of  procreating  children  ;  the  custom  being  that  when  that  period  arrives, 
the  infant  wife  permanently  quits  her  Other's  house>  to  which  she  had  returned 
after  the  celebration  of  the  marriage  ceremony,  for  that  of  her  husband.  There- 
fore, it  is  to  be  expected,  both  for  physical  and  moral  reasons,  thckt  marriages 
should  be  arranged  so  that  the  husband,  ^hen  called  upon  to  receive  Ids  wife  for 
permanent  cohabitation,  should  have  attained  the  full  age  of  adolescence  and 
also  the  age  which  the  law  fixes  as  that  of  discretion. 

Their  Lordships,  therefore,  upon  the  evidence,  have  no  difficulty  in  coming 
to  the  conclusion  tnat  Govind  Chunder  was,  at  the  time  of  his  death,  of  the  age 
of  fifteen  or  sixteen,  and,  therefore,  of  an  age  which,  according  to  f^e  law  pre- 
valent in  Bengal,  is  to  be  regarded  as  the  age  of  discretion. 

Their  Lordships  will  now  proceed  to  consider  the  question  as  to  the /actum 
of  this  instrument. 

The  story  told  by  Bharut  Ohunder  Boy,  the  fiBither  of  Bamasoondari,  and 
therefore  the  most  important  witness  on  that  side,  is  in  effect  this,  that  the  day 
before  the  execution  of  the  imtrument  he  had  a  conversation  with  Qovind,  and 
represented  that  be  ought  to  execute  a  deed  of  permission  to  adopt  a  son ;  that 
Qovind  assented  to  this ;  that  the  witness  afterwards  communicated  what  had  so 
passed  to  Jumoona,  and  that  she  finally  said,  '*  Then,  my  child,  write  and  give 
permission  to  adopt  a  son."  A  good  deal  of  criticism  has  been  applied  to  the 
reasons  for  giving  a  power  to  adopt  which  Bharut  Chunder  says  he  assigned  on 
this  occasion.  Their  Lordships  think  that  the  more  plausible  construction  to  be 
put  on  what  he  swears  he  then  said  is,  that  he  had  had  in  view  the  supposed 
spiritual  advantages  which  his  daughter  might  derive  from  having  an  aaopted 
son ;  advant^iges  which  seem  to  be  considered  of  some  value,  though  not  perhaps 
of  the  same  value  that  they  are  to  an  adoptive  fisither.  It  is  then  sworn  that  on 
that  day  the  draft  of  the  deed  of  permission  was  begun,  but  that  it  was  not 
finaUy  finished  until  the  next  day.  There  is  some  obscurity  as  to  the  preparation 
of  this  draft,  and  the  actual  giving  of  instructions  for  it  by  Qovind  Chunder. 
And  if  this  were  a  case  in  which  a  will  was  propounded,  giving  bandGltiSto  varioos 
parties  and  making  a  disposition  of  property,  as  to  which  it  would  be  necessary 
to  satisfy  the  Court  that  the  testator  fuUy  knew  what  he  was  about,  the  evidence 
would  be  extremely  defective.  But  when  the  question  is  only  as  to  the  mode  of 
carrying  out  a  permission  to  adopt,  to  which  the  party  had  signified  his  assent, 
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the  defect  in  the  evidence  becomes  less  material.  It  is,  howevef,  an  observation 
that  may  fairly  be  made  for  the  plaintiff  that  there  is  not  such  satisfactory 
evidence  as  to  tiiis  draft  as  their  Lordships  might  expect  to  find.  The  lapse  of 
time  since  the  transaction  may  in  some  degree  account  for  this.  According  to  the 
case  for  the  defendants  this  draft  was  fair  copied  on  the  day  preceding  the  death 
of  Govind  Chunder,  upon  a  stamped  paper  purchased  on  that  day  at  Nattore,  a 
place  which  appears  to  be  at  the  distance  of  ten  or  twelve  miles  from  the  family 
nouse  where  the  deed  was  executed.  This  .fair  copy  is  said  to  have  been  made 
by  a  person  other  than  the  person  who  wrote  the  draft.  The  latter  is  said  by 
some  of  the  witnesses  to  have  been  one  Bagchi,  and  the  writer  of  the  fair  copy 
is  said  by  all  the  witnesses  who  depose  in  £Ekvor  of  the  instrument  to  have  been 
Ramnarain  Sircar. 

Bharot  Chunder  further  states  that  this  &ir  copy  was  executed  by  Govind 
Chunder,  and  that  Jumoona  then  went  into  the  inner  apartments,  and  brought 
out  Bamasoondari,  to  whom  the  completed  instrument  was  j]ielivered  by  Oovmd 
Chunder.  The  witnesses  for  the  plaintiff,  on  the  other  hand,  whilst  they  contend 
that  no  such  transaction  ever  took  place,  assert  that  Govind  Chunder  was  on  that 
day  speechless  and  incapable  of  doing  what  he  is  said  to  have  done  ;  that  Bama- 
soondari  was  not  in  the  house,  but  was  then  living  at  her  father's  house ;  and 
that,  although  sent  for,  she  was  unable  to  come  for  want  of  a  palki.  • 

•  In  this  conflict  of  evidence,  their  Lordships  are  not  able  to  form  a  confident 
opmion  as  to  the  credibility  of  one  set  of  witnesses  as  opposed  to  the  other;  and 
they  have  not  in  this  cause  the  advantage  of  having  a  clear  expression  of  opinion 
by  the  Judge  of  first  instance  as  to  the  demeanor,  and  consequent  credibility,  of 
those  witnesses  when  produced  before  him.  His  judgment,  which  was  in  favor 
oaf  the  plaintiff,  proceeds  first  upon  the  assumption  that  it  was  impossible  to 
purchase  the  stamped  paper  at  Nattore,  and  to  have  the  deed  engrossed  and 
executed  upon  the  same  day  ;  next,  upon  the  general  improbability  of  the  trans- 
action ;  and  further  upon  certain  appearances  upon  the  document  in  connection 
mth  the  si^atures  oi  Bamnarian  Sircar,  and  other  subscribing  witnesses.  He, 
no  doubt,  i3ao  intimates  his  belief  in  the  testimony  given  for  the  plaintiff  to  the 
effect  that  on  the  day  in  question  Govind  Chunder  was  speechless. 

The  learned  Judges  of  the  High  Court  have  dealt  with  two  of  the  above 
points.  They  seem  to  have  satisfied  themselves,  and  their  Lordships  are  not 
prepared  to  impugn  their  conclusion,  that  the  stamped  paper  on  which  the  docu- 
ment propounded  is  written,  might,  though  purchased  on  the  morning  of  the  day 
of  execution,  have  reached  the  house  in  time  to  have  the  document  engrossed  and 
executed,  as  it  is  said  to  have  been  engrossed  and  executed.  They,  havine  the 
original  before  them,  were  further  of  opinion  that  the  appearances  which  have 
heen*  referred  to  were  not  such  as  to  excite  any  grave  suspicion  touching  the 
genuineness  of  the  document.  They  also,  with  better  means  of  judging  than 
Sieir  Lordships  can  have,  came  to  the  conclusion  that  the  witnesses  ^r  the 
defendant  were  of  a  more  respectable  and  independent  ckuss  than  the  witnesses 
produced  by  the  plaintiff. 

There  are  two  disputed  facts  relating  to  the  transaction  which,  if  established, 
would  go  far  to  prove  the  defendant's  case.  The  first  is  the  presence  of  Bama- 
soondari  Their  Lordships  agree  with  the  High  Court  in  thinking  that  the  story 
told  by  the  plaintifi*s  witnesses  in  order  to  account  for  the  alleged  absence  of 
Bamafioondaii  is  anything  but  satisfactory.  The  young  ma^  is  shown  to  have 
been  ill  for  several  days,  It  is  sworn  on  the  other  side  that  Bamasoondari  was 
living  in  her  husband's  bouse,  and  had  been  there  a  month  at  least,  or  two  months, 
previous  to  his  doath.  Her  age  renders  that  probable ;  but  even  if  from  any 
accidental  cause  she  happened,  when  her  husband  was  taken  ill,  to  have  been  at 
her  father's  house,  their  Lordships  think  that  the  suggested  want  of  conveyance, 
considering  the  appar^pt  position  of  the  family^  is  whoUy  improbable,  and  a  story 
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which  the  learned  Judges  of  the  High  Court  were  justified  in  disbelieving.  They 
therefore  believe  that  Bamasoondari  was  present  on  that  occasion ;  and  that  is  a 
fact  which  necessarily  affects  most  materially  the  credit  due  to  the  plaintiff's 
witnesses. 

Then,  again,  there  is  the  alleged  concurrence  of  Jumoona.  Jumoona  has  not 
been  examined  as  a  witness  in  this  cause.  The  reason  why  she  was  not  examined 
can  hardly  be  the  prejudice  of  natives  of  position  to  appear  as  witnesses,  since 
she  produced  as  her  witnesses  upon  jbhe  point  of  Govind  s  age  her  own  daughters. 
She  was  the  most  important  witness  in  her  own  case,  both  upon  the  point  of  the 
a^  of  her  son,  and  upon  her  alleged  consent  to  the  execution  of  the  document 
TnsA,  the  document,  if  executed  at  all,  should  have  been  executed  without  her 
consent,  is,  their  Lordships  think,  in  the  highest  degi*ee  improbable.  It  is  well 
known  what  the  position  of  a  mother  in  a  Hindoo  family  is;  what  influence, 
although  she  may  not  be  concerned  at  all  in  the  management  of  the  property,  she 
exercises  over  the  family;  what  respect  is  paid  to  her  opinion.  Nor  is  the 
influence  of  a  mother  likely  to  be  least  when  her  son,  a  youth,  is  dying  in  the 
bouse.  Then,  again,  the  relation  of  this  lady  to  Govind  was  not  merely  that  of 
a  Hindoo  mother  to  her  son.  She  was,  under  the  will  of  her  husband,  invested 
with  the  management  of  the  property  during  the  minority  of  her  son,  who  was 
still  in  law  a  minor.  In  fact,  to  all  intents  and  purposes  she  must  have  been  at 
that  time  the  mistress  of  the  house.  Her  alleged  concurrence  was  thus  a  point 
which  it  was  most  material  for  her  to  contradict  by  her  own  testimony  given  in 
the  cause,  and  subject  to  the  test  of  cross-examination. 

Their  LordshipS)  in  making  this  observation,  are  not  insensible  to  the  nature 
of  the  suit  It  is  one  in  which  she,  upon  a  remote  and  contingent  interest,  an 
interest  which  will  probably  never  accrue  to  her,  comes  into  Court,  not  only  to 
destroy  the  title  of  a  person  in  possession  of  an  estate,  but  to  destroy  his  civil 
status ;  and  therefore  a  more  than  ordinary  burden  of  proof  lies  upon  her. 

A  goodMeal  has  been  said  as  to  what  took  placd  after  Govind  Chunder's 
death.  It  is  perfectly  clear  that  the  existence  of  this  document  was  asserted  by 
Bamasoondari  and  those  who  acted  for  her  as  early  as  1854,*  when  she  made  an 
application  under  the  Act  of  1841.  Afterwards  she  tried  to  get  possession  of  her 
husband's  share  of  the  property ;  and  an  Act  IV  proceeding  was  commenced  in 
the  same  month  of  August  1854.  From  the  schedule  of  deeds  which  forms  part 
of  the  proceedings  in  that  case,  it  appeara  that  the  document  was  then  actually 
produced  and  filed  in  Court.  On  the  other  hand,  Jumoona  seems  then,  and  indeed 
from  the  time  at  which  she  made  her  report  of  her  son's  death  to  the  Collector, 
persistently  to  have  disputed  the  existence  of  a  valid  authority  to  adopt  If, 
therefore,  she  really  concurred  in  the  alleged  transaction,  there  must  have  been  a 
subsequent  quarrel  very  shortly  after  Govind*s  death.  Originally  Bharut  Chunder 
and  she  must  have  been  upon  good  terms,  since  she  is  expressly  enjoined  by  her 
husband's  wasiutnamah  to  have  regard  to  his  experience,  and  to  consult  him  upon 
all  matters  of  importance.  It  is  not  improbable  that  a  rupture  took  place  when, 
at  his  instigation  or  under  his  influence,  his  daughter  first  a^rted  her  right  to 
the  possession  of  her  husband's  share  of  the  property,  which  she  clearly  did  before 
August  1854,  and  that  thereupon  the  mother  determined  to  set  her  face  agzunst 
the  alleged  right  to  adopt.  But  if  she  honestly  repudiated  the  document,  there 
is  no  evidence  of  a  quarrel,  and  that  is  a  circumstance  in  favor  of  her.  Weighing 
the  whole  evidence  as  to  the  execution  of  this  document,  and  considering  how 
important  the  testimony  of  Jumoona  was,  and  that  in  omitting  to  give  it  she  has 
at  least  failed  to  produce  the  best  evidence  in  her  power  in  support  of  her  own 
case,  their  Lordships  are  of  opinion  that  they  have  not  sufficient  grounds,  what- 
ever doubts  they  may  entertain  as  to  certain  parts  of  the  evidence  for  the 
defendant,  for  interfering  with  the  finding  of  the  High  Court.  They  desire  to 
state  that  in  coming  to  that  conclusion  they  do  not  rely  upon  the  evidence  which 
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has  been  given  on  the  paii  of  the  defendant,  to  the  effect  that  Jumoona,  as  late 
as  1866,  when  the  ceremonies  of  the  adoption  were  performed  in  the  family  house, 
"w^as  present,  and  made  gifts  to  the  adopted  son.  This  fact  is  not  spoken  to  by 
Bharut  Chunder  himself.  It  is  not  spoken  to  by  two  independent  witnesses  who 
have  no  concern  with  the  dispute  as  to  the  execution  of  the  authority  to  adopt, 
and  only  come  to  depose  to  the  performance  of  the  ceremonias;  it  is  in  itself- 
highly  improbable,  considering  the  hostility  in  which  the  parties  had  previously 
been ;  it  is  opposed  to  the  evidence  of  the  family  priest,  who  says  that  Jumoona 
positively  forbade  his  taking  part  in  those  ceremonies;  and  it  is  only  to  be  , 
accounted  for  by  the  ingenious  suggestion  of  Mr.  Bell,  of  a  subsequent  reconcilia- 
tion and  a  second  rupture  subsequent  to  that;  all  which  is  mere  speculation. 
Their  Lordships  do  not  positively  affirm  that  the  defendant's  witnesses  who  depose 
to  this  fact  have  forsworn  themselves ;.  they  only  say  that  it  has  not  been  proved 
to  their  satisfaction,  and  does  not  at  all  influence  their  judgment. 

The  only  remaining  point  is  that  taken  by  Mr.  Doyne,  to  the  effect  that 
although  Grovind  Chunder  may  have  been  of  the  age  of  discretion  according  to 
the  Hindoo  law»  as  prevailing  in  Bengal,  he  was  stul  a  minor  under  Beg.  XaVI 
of  1793,  and  that  under  the  33rd  Section  of  the  prior  Reg.  X  of  1793  be 
could  not  make  the  adoption  without  the  consent  of  his  guardian.  The  last- 
mentioned  enactment  prohibits  a  disqualified  proprietor  from  making  an  adoption, 
except  with  the  sanction  of  the  Court  of  Wards;  and  it  has  been  determined  by 
the  Sudder  Court  in  the  case  cited — a  case  which  afterwards  came  here,  though 
not  on  the  same  point — that  the  prohibition  applies  equally  to  an  authority  to 
adopt  and  to  an  actual  adoption*  But  the  words  of  the  33rd.  Secition  of  Reg,  'S, 
of  1793  would  seem  to  confine  its  operation  to  persons  who  are  under  the 
guardianship  of  the  Court  of  Wards.  And  we  have  the  judgment  of  Mr.  Justice 
Mitter,  to  the  effect  that  where  a  minor  is  not  under  the  Court  of  Wards,  but  has 
attained  years  of  discretion  according  to  the  Hindoo  law,  be  is  capable  of  executing 
such  an  instrument  as  this.  If  then  the  case  actually  turned  upon  this  point^ 
their  Iiordships*  opinion  would  have  been  that  Qovind  Chunder  was  not  incapaci- 
tated from  executing  this  instrument  by  reason  of  his  not  having  attained  the 
age  of  eighteen  years.  If,  however,  the  consent  of  Jumoona  was,  as  their  Lord- 
ships think  they  must  take  it  to  have  been,  given  to  the  execution  of  the 
instrument,  the  particular  objection  thus  taken  by  Mr.  Doyne  would  not  arise. 

Their  Lordships  have  dealt  with  this  case  as  if  the  question  were  one  feirly 
open  for  trial  between  the  parties.  They  give  no  opinion  as  to  what  the  effect  of 
a  decree  in  such  a  suit  may  be,  whether  one  in  favor  of  the  adoption  is  binding 
against  any  reversioner  except  the  plaintiff,  or  whether,  on  the  other  hand,  a 
decision  adverse  to  the  adoption  would  bind  the  adopted  son  as  between  himself 
and  anybody  except  the  plaintiff.  All  their  Lordediips  can  do  on  the  present 
occasion  is  to  say  that  Jumoona  has  not  made  out  her  right  to  have  this  adoption  . 
declared  invalid,  and  they  mtist  humbly  advise  Her  Majesty  to  aifirm  the  judg- 
ment under  appeal,  and  to  dismiss  this  appeal  with  costs. 


The  11th  February  1876. 
Present : 


Sir  James  W.  Oolvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

t!echeat — EachecU  of  Permanent  Under-tenure — Trust  or 

Charge  on  Escheated  Estate. 
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On  Appeal  from  ike  High  Court  at  CalcvMa^* 

Banee  Sonet  Kooer 

versvs 

Mirza  Himmut  Bahadoor. 

Where  a  Hindoo  father  created  a  moknrraree  tenure  within  his  zemindari  in  favor  of  his  ille^tamate 
daughter  by  a  Mahomedan  lady,  and  the  lawful  widows  of  the  father  sought  to  resuijie  the  tenure  oa 
the  death  of  the  illegitimate  daughter  without  heirs :  Held,  that  where  there  is  a  failure  of  heirs  the 
Crown,  by  the  general  prerogative,  will  take  the  property  by  escheat,  but  will  take  it  subject  to  any 
trusts  or  charges  affecting  it :  Held,  also,  that  there  is  nothing  in  the  nature  of  a  mokurmree  nnder- 
tenure,  which  might  be  sold  or  otherwise  alienated,  independently  of  the  parent  estate,  to  preyent  the 
Grown  from  taking  it  subject  to  the  rei^t  reserved  upon  it  by  the  zemindar. 

The  question  raised  by  this  appeal,  thoagh  short,  is  somewhat  no^el,  and 
there  appears  to  be  little  positive  authority  upon  it. 

It  appears  that  B,€gab  Modenarain  Singh,  being  a  Hindoo  zemindar,  but 
having  an  illegitimate  family  by  a  Mahomedw  lady  domiciled  in  his  house, 
granted  the  mokurruree  in  (]^uestion  in  the  name  of  one  of  the  infemt  daughters 
of  that  family,  Shurfoonnissa  Begum.  The  grant  was  clearly  intended  to  create 
an  absolute  and  hereditary  mokurruree  tenure,  inasmuch  as  it  contains  the 
essential  words  ''generation  to  generation,*'  which  in  documents  of  that  kind 
have  always  been  considered  to  have  that  effect ;  and  their  Lordships  do  not  find 
in  the  particular  document  any  special  terms  which  would  distinguish  it  from  a 
grant  of  an  ordinary  mokurruree  istimn^ree  tenure,  It  is  clear  on  the  evidence 
that  Shurfoonnissa  Begum  died  before  her  fitther,  and  not  very  long  after  the 
creation  of  the  tenure ;  and  further,  that  after  her  death,  the  father  during  his 
life,  and  i^terwards  his  widows,  who,  by  the  Hindoo  law,  are  his  heirs,  continued 
to  receive  the  rent  reserved  from  those  in  possession  of  the  lands,  the  receipts  for 
such  rent  being,  with  one  exception,  taken  in  the  name  of  Shurfoonnissa^  the 
6riginal  grantee,  and  in  that  exrceptional  case  in  the  name  of  Burratee  Begum^ 
her  mother.  One  of  the  questions  raised  by  Mr.  Doyne  is,  what  effect  ought  to 
l)e  given  to  that  reception  of  rent  as  a  recognition  of  the  tenure  and  an  answer  to 
the  present  claim  to  resume  the  lands  included  in  it. 

From  this  receipt  of  rent  after  the  death  of  Shurfoonnissa,  which  must  have 
been  well  known  in  the  family,  an  inference  may  undoubtedly  be  drawn  that  the 
zemindar  either  originally  intended  to  make  the  grant  for  the  benefit  generally  of 
his  illegitimate  family,  or  aiter  the  death  of  his  daughter  was  wiUing  that  it 
should  have  that  effect;  and  it  is  difficult  to  suppose  that  the  widows  were  not 
for  some  time  willing  to  act  on  some  i^uch  view  of  the  transaction.  It  is  impossible, 
therefore,  to  treat  the  parties  in  possession  as  mere  trespassers.  The  recognition 
of  their  interest  by  the  receipt  of  rent  from  i^em  would  constitute  some  kind  of 
tenancy  re<}uiring  to  be  determined  by  notice  or  otherwise.  Their  Lordships, 
however,  are  not  prepared  to  say  that  this  circumstance  is  of  itself  sufficient  to 
defeat  the  daim  of  the  plaintiff  in  this  suit.  They  think  that  the  ground  upon 
which  the  decision  of  the  High  Court  is  to  be  supported,  if  supported  at  all,  is 
that  the  plaintiff  in  the  suit  is  not  the  person  who,  assuming  the  parties  in 
possession  to  have  no  legal  title,  is  entitled  to  recover  the  land  by  the  destruction 
of  the  tenure.  That,  of  course,  raises  the  question  which  the  High  Court  has 
dealt  with ;  namely,  whether,  on  the  death  of  Shurfoonnissa  without  heirs,  the 
right  to  the  possession  of  the  land  reverted  to  the  original  grantor,  or  whether  the 
tenure  on  such  a  fedlure  of  heirs  should  be  taken  to  have  escheated  to  the  Crown. 

The  doctrine  of  escheat  to  the  Crown  in  the  case  of  a  vacant  inheritance 
was  much  considered  by  this  Court  in  the  case  of  TAe  OoUector  of  Maaulipatam 
wnd  CavcUy  Vencata  Narravao/pah,  which  is  reported  in  the  8th  volume  of 

*  From  the  judgment  of  L.  S.  Jackson  and  Ainalie,  JJ.,  decided  on  the  28rd  May  1871,  reported  in 
16W.  B.  649. 
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Moore's  Reports,  Indian  Appeals,  page  500.*  In  thai  case  the  property  in  question 
was  a  zemindari.  The  last  male  zemindar  had  died,  leaving  a  widow,  who  took 
a  widow's  estate^  and  upon  her  death  jbhere  were  no  heirs  of  her  husband  to 
inherit  the  zemindari.  The  zemindar  was,  however,  a  Brahmin ;  and  the  point 
raised  in  the  suit  was  that  on  that  ground  the  estate  was  not  subject  to  the  law  of 
escheat.  This  contention  was  founded  on  the  text  of  Menu,  which  says,  "  Th» 
property  of  a  Brahmana  shall  never  be  taken  by  the  king ;  this  is  fixed  law ; " 
and  also  on  a'passage  in  Nareda,  where  it  is  said,  "  If  there  be  no  heir  of  a  Brah- 
mana's  wealth  on  his  demise  it  must  be  given  to  a  Brahmana,  otherwise  the  king 
is  tainted  with  sin."  It  seems  to  have  been  admitted  in  that  case  that  th^ 
British  Qovemment  had  at  least  the  same  rights  that  the  ruling  power  would 
have  had  under  the  Hindoo  law,  the  question  being  whether  that  limitation  which 
the  Hindoo  law  was  said  to  impose  on  the  right  of  the  Hindoo  Raja  or  King  was 
to  prevail  against  or  fetter  the  rights  of  the  Crown.  Lord  Justice  Eiiight  Bruce, 
deliveriiig  the  judgment  of  this  Committee,  said: — ^^'It  appears  to  their  Lordships 
that,  according  to  Hindoo  law,  the  title  of  the  king  by  escheat  to  the  property  of 
a  Brahmin  dying  without  heirs  ought,  as  in  any  other  case,  to  prevail  against  any 
claimant  who  cannot  show  a  better  title ;  and  that  the  ozily  question  that  arises 
upon  the  authorities  is  whether  Brahminicid  property  so  taken,  is  in  the  hands  of 
the  kin^  subject  to  a  trust  in  favor  of  Brahmins."  And  in  a  subsequent  passage 
of  the  judgment  he  went  on  to  say : — ''Their  Lordships,  however,  are  not  satisfied 
that  the  Sudder  Court  was  not  in  error  when  it  treated  the  appellant's  claim  as 
wholly  and  merely  determinable  by  Hindoo  law.  They  conceive  that  the  title 
which  he  sets  up  may  rest  on  grounds  of  general  or  universal  law.  The  last 
owner  of  the  property  in  question  in  this  suit  derived  her  title  under  an  express 
erant  from  the  Government  to  her  husband,  a  Bralimin,  whom  she  succeeded  as 
Eeiress-at-law.  If  upon  her  death  there  had  been  any  heirs  of  her  husband, 
those  heirs  must  have  been  ascertaiited  by  the  principles  of  the  Hindoo  law ;  but 
by  reason  of  the  prevalence  of  a  state  o£  law  in  the  mofussil,  which  renders  the 
ascertainment  of  tne  heirs  to  take  on  the  death  of  an  owner  of  property  a  qi^estion 
Bubstantially  dependent  on  the  status  of  that  owner.  Thus  the  property  being 
originally  and  remaining  alienable  might  have  passed  by  acts  mter  vivos  in 
Buccesfidon  to  British  subject,  to  foreign  European  owner,  to  Armenian,  to  Jew,  to 
Hindoo,  to  Mahomedan,  to  Farsee^  or  to  any  other  person,  whatever  his  race, 
religion,  oi>  country.  According  to  the  law  administered  by  the  Provincial  Courte 
of  British  India,  on  the  death  of  any  owner  being  absolute  owner,  any  question 
touching  the  inheritance  from  him'  of  his  property  is  determinable  in  a  manner 
personal  to  the  last  owner.  This  system  is  made  the  rule  for  Hindoos  and 
Mahomedans  by  positive  regulation;  in  other  cases  it  rests  upon  the  course  of 
judicial  decisions.'  And  the  final  conclusion  of  the  Committee  was  this : — ''Their 
Lordships'  opinion  is  in  favor  of  the  general  right  of  the  Crown  to  take  by 
escheat  the  land  of  a  Hindoo  subject,  though  a  Brahmin,  dying  without  heirs ; 
and  they  think  that  the  claim  of  the  appellant  to  the  zemindari  in  question 
(subject  or  not  subject  to  a  trust)  ought  to  prevail,  unless  it  has  been  absolutely, 
or  to  the  extent  of  a  valid  and  subsisting  charge,,  defeated  by  the  acts  of  the 
widow  Lutehmedavamah  in  her  lifetime.  In  the  flatter  case  the  Covemment  will 
of  course  be  entitled  to  the  property,  subject  to  the  charge."  In  a.  subsequent 
case  relating  to  the  same  estate,  and  reported  in  the  11th  Moore's  I.  A.,  p.  619,t 
the  question  was  between  the  Collector,  representing  the  Government,  and  a 
person  claiming  to  have  a  valid  and  subsisting  charge  by  an  act  of  the  widow,  a 
charge  which  the  widow  was  competent  to  create ;  and  it  was  held  that  the 
Government  took  subject  to  the  charge,  and  the  suit  was  dismissed,  but  without 
prejudice  to  the  right  of  the  Collector,  as  representing  the  Crown,  to  redeem  the 

*  See  aUo  2  W.  R.  P.  C.  59  ;  1  Suth.  P.  C.  R.  417. 
f  8$eaUo-2  ^.  B.  P.  C.  61 ;  1  Suth.  P..C.  R.  476. 
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charge  and  recover  the  estate.  The  property,  no  doubt,  in  this  case  was  a 
zemindari ;  but  the  decision  seems  to  establish  the  principle,  that  where  there  is 
a  failure  of  heirs,  the  Grown,  by  the  general  prerogative,  will  take  the  prc^rty 
by  escheat,  but  will  take  it  subject  to  any  trusts  or  charges  aifecting  it.  There, 
therefore,  seems  to^  nothing  in  the  nature  of  the  tenure  which  should  prevent 
Vie  Crown  from  so  taking  a  mukurruree,  subject  to  the  payment  of  the  rent 
reserved  upon  it. 

It  has  been  argued,  however,  that  this  mokurruree,  not  being  an  inde> 
pendent  zemindari,  but  beipg  carved  out  of  a  zemindari,  stands  upon  a  peculiar 
footing,  and  that,  upon  the  failure  of  heirs,  the  zemindar  takes  by  right  of  rever* 
sion,  or,  if  not  strictly  by  right  of  reversion,  that  the  tenure  escheats,  to  him  as 
the  superior  lord,  rather  than  to  the  Grown.  The  mokurruree  was  clearlv  an 
absolute  interest,  It  was  alsQ  ^n,  alienable  interest.  It  might  have  been 
seized  and  sold,  as  Mr.  Doyne  has  shown,  under  Act  X  of  1859,  even  in  a 
mit  for  rent.  It  could  not  haye  been  forfeited  for  th&  non-payment  of  rent; 
for  in  such  a  case  the  zemindar  cpuld  only  haye  caused  it  to  be  seized,  put  up  for 
sale,  and  so^d  to  the  highest  bidder.  It  is,  therefore,  property  which,  like  that  in 
the  case  above  cited,  nught  have  passed  tq  any  purchaser,  whatever  his  nationality, 
or  by  whatever  law  he  was  tq  be  goy^me4.  It  caQi^ot,  their  Lordships  think,  be 
successfully  aimied  that^  having  so  passed,  the  estate  would  have  determined 
upon  the  death  of  Shurfoonnissa  (supposing  it  hfl)4  been  sold  in  her  lifetime) 
without  heirs ;  for  ^he  gyai^t  contains  no  provisioi^  for  the  lessee  of  the  estate 
created  in  such  event.  There  seems,  therefore,  to  be  no  ground  for  saying  that 
the  lands  haye  |*everted  in  the  proper  sense  of  the  term  to  the  zemindar ;  and 
the  only  question  is,  whether,  on  the  failure  of  heirs  of  the  last  possessor,  he  is 
entitlea  to  tal$:e  a  tenure  subordinate  to  taxd  parved  out  of  his  zemindari  by 
escheat. 

Their  Lordships  a^re  of  ppiniou  that  t&ere  is  no  authority  upon  which  the 
power  of  taking  by  escheat  can  be  attributed  to  the  zemindar.  The  principles 
of  English  feudal  law  are  (dearly  inapplicable  to  a  Hindoo  zemindar.  On  the 
other  hand,  it  is  clec|j*  th^t,  if  the  zemindar  hi)a  not  such  a  right,  the  general 
right  of  the  Groyrn  subsists,  and  must  prevail. 

On  the  whole,  therefore,  their  Lordships  think  that  the  High  Gourt  have 
come  to  a  correct  cpnclusion  in  holding  that,  supposing  the  parties  in  possessioii 
have  nothing  but  th^lr  possesion  to  depend  upon  (a  question  on  which  their 
Lordships  give  no  opinion),  the  superior  title^  under  T^hieh  alone  they  can  be 
ousted  m)m  pqssession  pf  the  lands,  is  not  in' the  zeB^ndar  or  his  representatives, 
but  in  the  Grp-^.  They  will,  therefore,  l^umbly  adyiaie  Her  Majesty  to  aflSnn 
the  decree  uf^de^  ftppef^^  and  to  dismiss  this  e^ppeal  witl^  costs. 


TJie  Ipih  Mwoh  187$. 

Sir  James  W.  Oolyilp,  Sir  Barnes  Peaoocl^,  Sir  lif  putifcgue  ^,  Smith, ' 

i^nd  Sir  Robert  P.  Collier. 

Re-formation  of  Ckur — Alluvion— Eight  of  Original 'Owner. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fart  WiUiam  in  BengmU* 

♦  From  the  judgment  of  ^emp  and  Glover,  JJ,,  decided  on  the  17th  April  1873. 
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• 

Bftni  Satat  Sundari  Debya  and  an&tber 

Sooijja  KaUt  Acharjya  and  another. 

Where  land  re-forms  bv  allnvion  on  a  site  capable  of  identification,  the  right  of  thd  own^r  Of  the 
origihal  site  to  the  chut  ]«  ibdiB|^titable. 

* 

In  this  Case  the  l^spondents  were  plaintiffs^  and  thej  sought  to  recover  from 
the  appellants,  who  w^re  defendants,  possession  of  certain  chur  land  thrown  np  bv 
the  river  Jamoona,  which  we  may  take  to  be  accurately  described  upon  the  Ameen  s 
map,  and  to  be  thdt  which  has  been  throughout  the  proceedings  called  ^^  0.^'  The 
title  which  the  plaintiffs  sought  to  establish  was  that  this  land  had,  in  consequence 
of  the  recession  of  the  river  J  amoona,  and  by  /^adual  accretion,  become  part  of  the 
village  of  Juggutpoora,  which  forms  part  of  his  zemindari. 

The  former  history  of  the  land  appears  to  be  this.  Some  time  before  1851  or 
1852,  a  certain  chur,  which  the  defendants  say  wad  upon  the  same  site  as  the  existing 
**  0,"  Was  thrown  up  by  the  river.  We  may  call  this  the  original  ^'  C/'  Of  the 
anterior  history  of  the  site  there  is  not  much  evidence  ;  b^t  it  is  certainly  probable 
that  the  river,  which  seeihs  to  be  of  a  peculiarly  unruly  character,  had  formerly 
dilnviated  the  lands  of  the  defendants,  and  that  the  original  ^'  C  **  was  a  re-formation 
upon  what  had  previously  been  iheiir  land*  But,  however  that  may  be,  it  is  perfectly 
clear,  that  in  the  thakbttst  proceedings  of  1852  or  1 853  this  original  ^^  C  "  was  treated 
lia  the  land  of  the  defendants,  and  Was  designated  Mouzah  Soosooa.  It  further 
appears  that  these  pro^^ings  did  not  take  place  behind  the  back  of  those  whom 
the  presentplaintiffs  represent,  but  that  there  was  an  application  and  a  proceeding 
before  the  Uollector  for  the  rectification  of  the  boundary  df  this  Mouzah  Soosooa  as 
at  first  demarcated.  That  proceeding  id  set  forth  at  page  68  of  the  record  ;  and 
looking  at  it  and  at  the  map,  their  Lordships  conceive  that  at  that  angle  in  ihe 
thakbust  map  of  Mouafah  Soosooa  whi6h  lies  between  Nos.  35  and  37,  the  thakbust 
officers  had  originally  included  a  certain  srtudl  chur  in  the  nfouzah,  and  that  upon  an 
application  to  the  Collector,  both  parties  being  present  before  him,  the  boundary  was 
rectified  by  giving  that  small  chur  to  Juggntpoorai  and  making  the  coloured  river^ 
as  it  now  stands,  form  the  eastern  boundary  of  Mouzah  8oosooa^  from  Ko.  35 
to  No.  48« 

Now,  can  it  be  doubted  that  if  this  original  ^'  C  "  had  never  been  submerged 
again,  the  defendants  would  have  had  a  perfectly  good  title  to  it  as  against  the 
plaintiff,  and  probably  ad  against  all  the  world  ?     It,  however^  appears  that  the  riter 
after  travelling  to  the  east^  traveUed  back  again  to  the  west^  diluviating  the  original 
*^  0,"  and  then  dividing  at  one  point  into  two  channels,  threw  up  the  churs  wnich 
are  marked  in  the  map  as  ^'  A"  and  '^  B ;''  that  some  little  time  afterwards  the  existing 
^'  C"  appeared,  that  the  defendants  took  possession  of  it,  and  have  ever  since  been  in 
possession.    This  must  have  taken  place  some  time  between  1861  and  1865 ;  for  in 
me  latter  year  the  defendants  claimed  "  A  "  and  ^^  B,"  treating  them  as  an  accretion 
to  ^'  C,**  but  failed  in  that  suit.     There  was  at  that  time,  as  clearly  appears  from  the 
finiJ  judgment  of  the  High  Court,  a  definite  channel,  though  not  the  main  channel 
of  the  river,  between  "  C"  and  "  A  **  and  "  B  "  which  formed  the  eastern  boundary 
of  "  C  "  and  the  western  boundary  of  "  B."     The  result  of  that  suit  was  that  "  A  ^' 
and  "  B  "  fell  to  Juggutpoora ;  and  nothing  more  was  done  till  the  year  1870,  the" 
defendants  remaining  in  possession  of  "  C." 

One  point  taken  by  Mr.  Bompas  is  that  the  defendants  never  acquired  a  per- 
manent title  to  the  original  ^'  C  ; ''  or  at  all  events,  that  when  that  chur  was  again 
washed  away  by  the  river,  it  fell  into  the  domain  of  the  Crown  or  State  ;  and  there- 
fore that  the  defendants  cannot  claim  the  existing  ^^  C  "  as  a  re-formation  on  their 
land  ;  but  that  the  title  to  it  must  be  determined  by  the  law  of  gradual  accretion. 
Tlieir  Lordships  cannot  accede  to  this  argument.  They  conceive  that  if  the  existing 
'*  C  "  can  be  identified  as  a  re-formation  on  the  site  of  the  original  "  C  "  that  was 
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demarcated  as  Mouzah  Soosooa  in  1852,  i^e  general  law  mast  prevail.  It  is  well 
known  that  as  to  that  general  law  there  has  been  some  doubt  and  confusion  in  the 
Courts  of  India  ;  and  uiat  notwithstanding  the  decision  of  this  Board  in  the  case  of 
Mussamut  Imam  BandiY.  Hurgomnd  Ghose^i^  Moore's  I.  A.,*  the  Indian  decisions 
have  been  conflicting  upon  this  pointy — the  right  principle  having  been  laid  down  by 
a  Full  Bench  of  the  High  Court  presided  over  by  Sir  Barnes  Peacock,  althougli 
subsequently  disaffirmed  by  another  Full  Bench  of  the  same  Court  Until  the  law 
was  finally  set  right  by  this  Committee  it  cannot  be  said  to  have  been  well  settled 
in  the  Courts  of  India,  and  there  are  traces  of  this  uncertainty  and  confusion  in  the 
earlier  proceedings  set  out  in  the  present  record.  It  is  now,  hdwever,  admitted 
that  the  case  of  Liopes  v.  Muddun  Mohun  Thakoor^  13th  Moore's  I.  A.  p.  472,t 
and  the  subsequent  decisions  of  this  Board  must  govern  the  present  question,  so 
that  even  if  the  present  defendants  were  plaintiffs  in  the  cause,  and  could  make  out 
.  that  the  land  claimed  was  a  re-formation  upon  land  which  belonged  to  them,  thej 
would  be  entitled  to.  recover  it  from  a  party  in  possession. 

A  fortiori  they  are  entitled  to  defend  their  possession  agaitist  a  party  who  sets 
up  against  them  the  law  of  gradual  accretion. 

The  case  seems  to  have  oeen  very  well  tried  in  the  Court  of  first  instance,  and 
the  facts  come  out  much  more  clearly  than  in  these  chur  cases  they  generally  do.  The 
Ameen  who  made  the  local  investigation  came  to  the  conclusion,  upon  grounds  which 
appear  to  their  Lordships  to  be  satisfactory,  that  this  new  ^^  C  "  was  a  re-formadon 
upon  the  site  of  the  original  '^  C  ; "  and  the  Zillah  Court,  acting  upon  that,  dismissed 
the  suit,  making  a  decree  in  fitvor  of  the  defendants.  The  cause  then  went  to  ihe 
High  Court,  and  that  Court,  throwing  some  discredit  on  the  repoirt  of  the  Ameen, 
cdme  to  the  conclusion,  that  by  gradual  and  imperceptible  accretion,  and  by  virtue 
of  the  law  relating  to  such  accretion,  ^^  C  "  had  oecome  an  adjunct  to  Juggntpoora. 
To  their  Lordships  it  appears  that  nothing  which  is  said  in  the  judgment  of  the  Hig^h 
Court  substantially  affects  the  credit  due  to  the  report  of  the  Ameen  ;  and  they  think 
that  in  cases  of  this  kind  it  is  always  desirable,  if  possible,  to  give  effect  to  the  local 
investigation  made  by  an  experienced  officer  upon  a  view  of  the  place.  One 
material  finding  of  the  Ameen  is  this  :  he  was  asked  to  say  ^^  whether  it  was  true 
that  when  the  chur,  now  the  land  in  dispute,  formed,  there  were  deep  and  flowing 
sotaa  of  the  river  Jamoona  both  on  the  east  and  west  of  it  ;'*  and  he  finds  that  while 
there  was  deep  water  flowing  on  the  east  and  west  of  the  disputed  land,  the 
disputed  land  began  to  form,  as  has  been  mentioned  above. 

In  the  teeth  of  this  finding  it  is  difficult,  if  not  impossible,  to  sav  that  the  exist- 
ing  "  C  "  was  an  accretion,  in  the  proper  sense  of  the  term,  to  "  B. '  And  on  the 
other  hand,  the  investigation  of  the  Ameen,  and  the  measurements  which  he  made, 
seem  clearly  to  establish  that  the  greater  portion  of  the  land  in  question  has  re-formed 
upon  a  site  capable  of  being  identified  as  the  site  of  the  Mouzah  Soosooa,  which  was 
the  subject  of  the  thakbust  proceedings  in  18S2. 

In  these  circumstances  their  Lordships  think  that  the  judgment  of  the  Lower 
Court  was  the  right  judgment,  and  they  must  humbly  advise  Her  Majesty  to  reverse 
the  judgment  of  the  High  Court,  and  in  lieu  thereof  to  make  an  order  dismissing 
the  appeal  to  the  High  Court,  with  costs  in  that  Court,  and  affirming  the  judgment 
of  the  Zillah  Court.     The  appellants  must  also  have  the  costs  of  this  appeal. 

*  7  W.E.  P.  C.  67;  1  Suth.  P.  C.  B.  208.  f  1*  W.  Rw  P.  C.  11 ;  2  Suth.  P.  C.  B.  336. 


t*      ■  ■< 


(263) 


The  24th  March  1876. 

Present  : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Montague  Smith* 

Adoption — Authority  to  Adopt — Madras  Law  of  Adoption. 

On  Appeal  from  the  High  Cowrt  of  Judicature  at  Madras. 

Sri  Virada  Pratapa 
versus 
Sri  Brozo  Kishoro  Patta  Deo. 

Where  the  widow  of  a  Bemindar  claimed  her  hnaband'a  estate  on  behalf  of  an  adopted  son,  pnttgpig 
in  a  doGoment  authorizing  her  to  adopt,  whch  was  alleged  to  have  been  execated  by  her  deceased 
husband ;  and  the  rival  claimant  was  a  half-brother  of  the  deceased,  who  would  have  inherited  the 
estate  but  tot  the  said  document,  but  who  was  shown  to  have  been  on  bad  terms  with  the  deceased 
(dozing  his  Ufetime) ;  the  Privy  Council,  dealing  with  the  doonment  as  one  that  bore  a  genuine  signal- 
tare,  and  was  supported  by  antecedent  probabilities,  declared  in  favor  of  the  plaintiff's  claim. 

Held,  also,  however,  that  though  in  Madras  a  Hindoo  widow,  not  having  h^  husband's  express 
permission,  may,  if  duly  authorised  by  his  kindred,  adopt  a  son  to  him,  yet  the  permission  must  be 
given  by  some  one  within  the  undivided  family  and  having  a  direct  interest  in  the  estate,  and  not  by  a 
distant  relative. 

Rajah  Adikonda  Deo,'  the  then  holder  of  an  impartible  zemindary  in  the 
dintrict  of  Ganjam,  which  in  these  proceedings  is  called  sometimes  Chinnakimidy, 
and  sometimes  Pratapagheri,  died  on  the  23rd  November  1868.  He  left  no 
legitimate  male' issue,  but  a  widow,  then  encei/nte,  whom  it  will  be  convenient  to 
designate  by  her  title  of  Mahadevi.  He  had,  however,  several  natural  sons,  one 
of  whom,  Ramakrishna  Deo,  contrived,  on  the  death  of  his  father,  to  be  invested 
by  some  of  the  retainers  with  the  "sadhi,''  and  asserted  a  claim  to  the  zemindary 
on  the  ground  that  he  was  in  fact  legitimate,  and  had  been  designated  by 
Adikonda  as  his  successor  in  an  urzi  signed  by  him  on  the  19th  November, 
and  forwarded  to  the  Collector.  This  claim  has  since  been  found  to  be  ground- 
less, and  may  be  treated  as  no  longer  existent. 

The  appellant  Raghunadha,  who  was  a  half-brother  of  the  deceased  zemindar, 
must  now  be  taken  to  have  been  an  undivided  brother,  and  the  person  who, 
according  to  the  ordinary  law  of  succession,  was  entitled  to  the  zemindary  on  the 
death  of  Adikonda  without  a  legitimate  son,  either  procreated  or  adopted. 

It  is  necessary,  in  order  to  explain  some  parts  of  the  subsequent  history  of 
the  case,  to  observe  that  the  question  of  succession,  when  it  first  arose,  was  further 
complicated  by  the  fact  that  the  zemindary,  though  permanently  settled,  was  one 
of  those  as  to  which  it  was  then  conceived  that,  owing  to  the  omission  to  issue 
a  permanent  sunnud,  the  Government  of  Fort  St.  Qeorge  had  retained  the  right 
of  nominating  on  the  death  of  each  successive  holder  his  successor.  The  con- 
firmation by  this  Board  of  the  decision  of  the  High  Court  of  Madras  in  the  Maran- 
gapurv  case  (see  Law  Reports,  1,  Indian  Appeius,  p.  282)*  has  since  established 
that  there  was  no  legal  foundation  for  this  pretension  on  the  part  of  Government ; 
and  it  must  now  be  taken  to  be  settled  law  that  the  title  to  the  zemindary  is  to 
be  determined  by  the  ordinary  law  of  succession  in  like  case& 

On  the  day  after  that  of  the  death  of  Adikonda,  i.e,,  on  the  24th  Novem- 
ber 1868,  the  Mahadevi  addressed  an  urzi  to  the  Collector  Cp.  148),  in  which  she 
stated  the  death  of  her  husband ;  that  the  family  was  composed  of  women  and 
children ;  that  she  had  then  none  legally  entitled  to  the  talook,  but  was  three 
months  gone  with  child ;  and  prayed  to  be  entrusted  with  the  care  of  this  talook. 
lu  this  document  she  made  no  mention  of  an  authority  to  adopt. 

•  21  W.  R    358 ;  2  Sutb.  P.  C.  R.  %7. 
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It  is  shown,  however,  beyond  all  question,  by  the  Collector's  letter  of  the 
2nd  December  1868,  which  is  recited  in  the  proceedings  of  the  Board  of  Be  venae 
at  p.  105  of  the  record,  that  before  that  date  he  had  received  a  second  urzi  or 
letter  from  the  Mahadevi,  in  which  she  had  alleged  that  it  was  her  husband's 
express  wish  that,  in  the  event  of  her  having  not  a  son,  but  a  daughter,  she 
should  adopt  a  son.  And  if  the  exhibit  R.  at  p.  64s  of  the  record  be  that  second 
urzi,  or  a  true  copy  of  it,  there  can  be  no  doubt  that  as  earlv  as  the  26th  Novem- 
ber 1868,  the  Manadevi  had  asserted  publicly  that  her  husband  had,  on  the  20th 
of  that  month,  executed  ii^  her  &vor  a  written  authority  to  adopt  a  son  in  the 
event  which  afterwards  happened.  The  confusion  which  seems  to  have  taken 
place  in  the  Civil  Court,  with  respect  to  the  proof  of  exhibit  R,  has  given  rise  to 
a  controversy  on  its  authenticity  which  will  be  afterwards  considered.  But 
whatever  may  have  been  the  precise  contents  of  the  second  urzi,  it  is  unquestion- 
able that,  as  early  as  the  11th  December^  the  Mahadevi  presented  a  formal 
petition  to  the  Government  of  Fort  St.  George,  in  which  she  stated  that  Adikonda 
before  his  death  executed  and  gave  to  her  a  putrica  or  will  containing  words  to 
this  effect : — ^*  You  have  now  conceived ;  if  you  bring  forth  a  male  child,  he  will 
be  a  Rajah  to  the  talook ;  in  case  of  a  female  child,  you  are  authori2sed  to  select  a 
good  child  for  the  seat ; "  and  that  in  several  subsequent  petitions  and  applica- 
tions she  persistently  put  forward  and  relied  upon  a  written  authority  to  adopt 
executed  by  her  husband.  One  of  these,  bearing  date  the  18th  March  1869, 
stated  the  date  of  the  instrument  to  be  the  20th  November  1868 ;  and  in  most 
of  them  she  claimed  to  be  heiress  to  the  zemindary  in  default  of  a  legitimate  son, 
liatural  or  adopted,  of  her  husband.  Raghunadha  seems  on  his  side  to  have  been 
also  asserting  his  claim  before  the  Government  and  the  Revenue  Authorities. 

The  action  taken  by  the  Government  of  Fort  St  George  was  as  follows : — ■ 

The  Board  of  Revenue,  on  the  report  of  the  Collector,  bad,*  on  the  7th  Janu- 
ary 1869,  expressed  its  opinion  that  Raghunadha  had  the  best  claim  to  the 
zemindary,  provided  the  Mahadevi  did  not  give  birth  to  a  son ;  but  that  if  she 
should  have  a  son,  that  son  ought  to  succeed.  Thereupoti  Government,  on  the 
1st  March,  ruled  that  a  posthumous  son  would  be  entitled  to  the  inheritance, 
and  directed  the  Collector  to  take  such  measures  as  he  might  think  fit  to 
ascertain  whether  the  widow  was  really  pregnant,  and  to  verify  the  sex  of  the 
child  when  bom.  To  the  widow's  repeated  applications  it  made  answer  that  the 
claim  to  tJie  zemindary  was  under  consideration.  On  the  11th  July  1869,  the 
Mahadevi  was  delivered  of  a  daughter,  and  on  the  17th  September  in  that  year 
Government,  in  the  exercise  of  its  supposed  power,  and  on  the  recommendation  of 
the  Collector,  supported  by  the  Board  of  Revenue,  resolved  (p.  143)  to  recognize 
Raghunadha,  who  had  been  reported  by  the  Collector  to  be  the  undivided  brother 
of  the  deceased  zemindar,  as  the  successor  to  the  Chinnakimidy  estate ;  thereby 
overruling  the  Mahadevi's  claim  to  be  heiress  to  her  husband ;  and  ignoring  her 
asserted  right  of  adoption. 

Pending  these  proceedings  there  had  been  litigation  between  the  Mahadevi 
and  Raghunadha,  touching  the  right  to  a  certificate,  under  Act  XXVII  of  1860, 
for  the  collection  of  the  debts  due  to  the  deceased  zemindan  .  This  was  deter-* 
mined  in  favor  of  the  Mahadevi  by  the  Civil  Judge  on  the  31st  March  1869. 
But  on  the  11th  February  1870,  his  decision  was  reversed  by  the  High  Court, 
and  the  certificate  granted  to  Raghunadha^  apparently  oa  the  general  ground 
that  the  claim  of  an  undivided  brother  was  preferable  to  that  of  a  widow,  and 
that  there  was  no  satisfactory  proof  of  division.  * 

For  some  short  time  after  the  determination  of  the  Government  in  his  favor, 
Raghunadha  and  the  widow  seem  to  have  lived  together  in  amity.  She 
retained,  apparentlv  with  his  consent,  the  custody  of  the  keys  of  the  gou^^horos, 
or  treasuries,  in  which  the  jewels,  cash,  and  other  valuables  that  had  been  left  by 
the  late  zemindar  were  kept ;  but  allowed  Raghunadha  to  receive  thereout  both 
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jewels  and  cash  for  the  purposes  of  his  installation,  which  took  place  on  the  Ist 
February  1870.  He  again  was  in  correspondence  with  the  Collector  in  November 
touching  the  villages  to  be  assigned  to  her  for  her  maintenance  (pp.  115  and  116) ; 
and  speaks  of  their  friendly  relations,  although  in  one  of  his  letters  he  complains 
that  Haribondha  Surmanto  and  two  or  three  more  wicked  persons  were  "  making 
intrigues  and  giving  evil  advice."  But  this  state  of  amity,  if  it  ever  sincerely 
existed,  was  of  brief  duration.  In  the  courae  of  1870  the  parties  again  plunged 
into  active  litigation.  In  this  suit,  numbered  9  of  that  year,  Raghunadha  sought 
to  recover  from  the  Mahadevi  the  jewels  and  cash  in  the  goutoghoros,  greatly 
exaggerating  their  amount  and  value,  as  property  to  which  he  was  entitled  as 
zemindar.  In  her  suit,  No.  12  of  1870,  she  sought  to  recover  from  him  the  particular 
jewels  and  cash  which  had  passed  from  her  to  him  on  the  occasion  of  his  installa^ 
tion,  alleging  that  he  had  received  them  by  way  of  loan  on  a  promise  to  restore 
the  former,  and  repay  the  latter.  Her  suit  was  ultimately  dismissed  on  the 
ground  that  she  had  failed  to  establish  any  such  contract.  In  the  other  suit  the 
material  issues  were  whether  Raghunadha  was  the  undivided  brother  of  Adikonda, 
or  separate  in  estate  from  him ;  whether  the  Mahadevi,  as  widow  of  Adikonda, 
was  entitled  by  right  of  succession,  to  the  money  and  jewels  left  by  him ;  and  if 
not,  whether  Adikonda  had  made  to  her  at  the  time  of  his  death  a  gift  of  them 
that  was  valid  against  Raghunadha. 

In  this  suit,  the  Civil  Judge  found  that  Raghunadha,  the  plaintifT,  was  the 
undivided  brother  of  Adikonda,  and  that  Adikonda,  at  the  time  of  his  deaths  did 
not  make  a  giftr  to  his  wife  of  any  part  of  the  property  then  in  dispute.  He, 
found,  however,  in  the  first  instance,  upon  the  second  issue,  that  the  Mahadevi, 
as  widow  of  Adikonda,  was  entitled  to  all  the  money  and  jewels  left  by  him ;  pro- 
ceeding, apparently,  on  the  ground  that,  inasmuch  as  each  succeeding  eemindar 
must  be  taken  to  have  held  the  estate  by  virtue  of  a  new  grant  from  Government, 
he  held  it  as  self-acquired  property;  and  consequently,  that,  on  his  death,  his  per- 
sonal assets  would  pass  to  his  widow,  to  the  exclusion  of  his  brother.  Before, 
however,  a  final  decree  had  been  drawn  up  in  this  suit,  the  Marungapury  case 
was  decided  by  the  High  Court  of  Madras ;  and  the  Judge  thereupon  granted  a 
review  of  his  decision.  On  that  review,  he  found  that  the  Mahadevi,  as  widow 
of  the  late  eemindar,  was  not  entitled  to  the  money  or  jewels  left  by  him ;  and, 
finally,  made  a  decree  in  favor  of  Raghunadha,  but  for  an  amount  much  less  than 
that  claimed  by  him.  There  was  no  appeal  against  the  decrees  in  these  suits* 
They  decided  as  between  the  Mahadevi  and  Rc^hunadha  that  the  status  of  the 
family  was  that  of  indivision ;  and  that  Raghunadha  being,  in  default  of  male 
issue  of  Adikonda  entitled  to  the  estate  was  entitled  to  the  jewels  and  cash  as 
appurtenant  thereto.  They  have,  however,  little  bearing  on  the  questions  now  to 
be  determined  ;  although  some  of  the  depositions  taken  in  them  have  been  relied 
upon  as  affecting  the  credibility  of  the  testimony  given  by  the  same  witnesses 
in  the  present  suit. 

Pending  these  two  suits  of  1870,  and  on  the  20th  November  in  that  year,  the 
Mahadevi  adopted  the  present  respondent.  He  was  the  son  of  the  zemindar  of 
Fiddakimidy,  who  is  admitted  to  be  a  sapinda  of  Adikonda  Deo,  though  separate 
in  estate  from  him;  both  families  being,  as  shown  by  the  pedigree  at  p.  19, 
derived  fi-om  a  common  ancestor,  Purushottama  Deo.  Nor  is  the  validity  of  the 
adopAon  impeached,  except  on  the  ground  that  the  Mahadevi  had  not  sufficient 
Authority  to  make  it. 

On  the  15th  December  1870,  the  respondent^  by  his  adoptive  mother  and 
guardian,  the  Mahadevi,  commenced  his  suit  for  the  recovery  from  Raghunadha, 
of  the  zemindary  and  of  all  the  property  appurtenaut  thereto,  with  mesne  profits. 
The  defendant,  Raghunadha,  originally  set  up,  by  way  of  defence,  that  bis  title 
as  zemindar  appointed  by  Government  could  not  be  questioned.  But  it  is  now 
-admitted  that,  since  the  decision  of  the  Marungapury  case,  this  defence  cannot 
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prevail ;  and  that  the  only  questiotis  to  be  decided  are,  whether  the  exhibit  Q- 
which  is  propounded  as  the  written  authority  to  adopt,  of  the  20th  November 
1868,  was,  in  fact,  executed  by  Adikonda  Deo,  and,  if  not,  whether  the  adoptLon 
is  not,  nevertheless,  valid  according  to  the  law  that  prevails  in  the  Presidency  of 
Madras,  as  one  made  by  a  widow,  without  express  authority  from  her  husband, 
but  with  sufficient  sanction  and  consent  on  the  part  of  her  husband's  relatives. 

The  Civil  Judge  decided  both  these  questions  against  the  respondent.  He 
came  to  the  conclusion,  both  from  external  and  internal  evidence,  that  the  docu- 
ment was  a  forgery ;  he  was  also  of  opinion  that  the  requisite  assent  to  an  adop- 
tion, in  the  absence  of  an  authority  from  the  husband,  was  not  ^ven,  and 
consequently  that  the  adoption  was  not  valid  as  against  the  defendant.  The 
High  Court  inclined  to  the  opinion  that  Q  was,  in  fact,  executed  by  Adikonda^ 
but  did  not  go  very  much  into  the  evidence  for  or  against  the  document,  being 
of  opinion  that,  even  if  no  express  authority  was  given  by  Adikonda^  the  adoption 
by  the  widow,  being  made  with  the  consent  of  one  of  his  sapindas  (the  father  of 
the  child  adopted),  was  valid  by  the  law  of  Madras. 

Their  Lordships  propose  to  consider,  first,  whether  Q  was,  in  fact^  executed 
by  Adikonda.  * 

It  has  been  strongly  urged  upon  them  that  the  judgments  of  the  two 
Indian  Courts  upon  this  question,  though  not  concurrent,  are  not  directly  con- 
flicting, the  High  Court  having  omitted  to  find  that  the  document  is  genuine,  or 
fully  to  consider  the  evidence  concerning  it ;  that,  in  this  state  of  things,  their 
Lordships  cannot  safely  overrule  the  decision,  upon  a  question  depending  mainly 
on  the  credibility  of  conflicting  witnesses,  of  a  Judge  of  great  local  experience, 
who  saw  and  examined  those  witnesses,  and  has  expressed  his  conclusion  in  a 
judgment  that  demonstrates  with  what  remarkable  care  and  industry  he  tried  the 
cause. 

Their  Lordships  are  by  no  means  insensible  to  the  force  of  the  general 
proposition  involved  in  this  argument  That  force,  however,  seems  to  them 
to  be  Sipmewhat  diminished  by  particular  circumstances  in  this  case.  They  con- 
sider that  the  voluminous  judgment  of  the  Civil  Judge  deserves  the  credit  due  to 
a  most  painstaking  endeavor  to  arrive  at  the  truth  in  a  difiicult  case.  But  its 
excessive  elaboration  tends  to  impair  its  value  by  defeating  the  proper  object  of  a 
judgment,  which  is  to  support,  by  the  most  cogent  reasons  that  suggest  them- 
selves, the  final  conclusions  at  which  the  Judge  has  conscientiously  arrived.  Thia 
document  records  the  fluctuations  of  the  Judge's  mind  frt>m  day  to  day  in  the 
course  of  an  exceptionally  long  trial ;  the  effect,  often  temporary,  upon  him  of  a 
particular  piece  of  evidence  or  argument  of  Counsel ;  it  subjects  every  witness  to 
criticism  more  or  less  unfavorable ;  and  from  this  mass  of  often  conflicting  state- 
ments, it  is  not  easy  for  a  Court  of  Appeal  to  extract  the  precise  grounds  on 
which  the  final  conclusion  rests. 

Again,  the  Counsel  for  the  respondent  have  strongly  insisted  on  the  objection 
to  the  authority  of  this  judgment,  which  they  founded  upon  the  ojbservations  of 
the  learned  Judge  in  paragraph  62,  etc.  (p.  376).  It  must  be  SMdmitted  that  the 
passage  is  ambiguous.  If  it  means  only  that  where  a  case  has  been  manifestly 
proved  to  be  false  (as,  6.^.,  if  Q  had  been  shown  to  be  written  on  a  stamp  paper 
purchased  after  Adikonda's  death),  it  is  unnecessary  to  weigh  general .  probaloli- 
ties,  the  observation  is  a  mere  truism ;  since  it  is  obviously  idle  to  enquire  whether 
it  was  likely  a  man  should  do  that  which  it  has  been  demonstraied  he  never  did. 
On  the  other  hand,  if  it  imports  that  the  Judge  refused  to  weigh  the  probabiUtiea 
of  the  case,  because  he  believed  one  set  of  vatnesses  rather  than  the  other,  it  would 
support  the  objection  taken,  t^.,  that  in  forming  his  belief  he  had  excluded  fit>m 
his  consideration  that  which  ought  to  have  entered  into  it.  Their  Lordships, 
however,  upon  a  review  of  the  whole  judgment,  are  of  opinion  that,  in  whatever 
sense  the  learned  Judge  made  the  observation  in  question,  he  did  not,  in  fact,  £eu1 
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t*  consider  the  probabilities  of  the  case.    Whether  he  gave  due  weight  to  them 
will  be  afterwards  considered. 

A  more  substantial  objection  to  the  judgment  is  that  it  does  not  dispose  of 
the  question  as  it  was  presented  by  the  parties.  The  learned  Judge  was  not 
content  to  find  that  Q  was  a  forgery.  By  a  careful  examination  and  comparison 
of  it  with  admitted  signatures  of  Adikonda^  he  satisfied  himself  that  the  signature 
purporting  to  be  that  of  Adikonda  was  itself  forged.  Yet  the  appellant  (p.  255) 
nad  admitted  that  that  signature  and  the  sankhu  and  chakrim  (the  emblems  on 
it)  were  of  his  brother's  handwriting;  and  the  case  made  by  him  and  his  witnesses 
was  that  the  forgery  was  effected  by  filling  up,  after  Adikonda's  death,  a  blank 
paper,  which  had  these  genuine  marks  and  signature  upon  it  Their  Lordships 
agree  with  the  Judges  of  the  High  Court  in  thinking  that  little  weight  ought  to 
be  given  to  a  comparison  of  Oorya  handwriting  by  an  European  Judge,  however 
skilled  and  experienced,  when  opposed  to  the  admissions  of  those  who  dispute  the 
document.  They  feel  bound,  therefore,  to  assume,  and  that  has  been  almost 
admitted  in  the  argument  addressed  to  them  on  the  part  of  the  appellant,  that 
the  siffliature  of  Adikonda  upon  Q  is  of  his  handwriting.  It  is  obvious,  however, 
that  the  erroneous  conviction  of  the  Civil  Judge  to  the  contrary  may  greatly  have 
biased  his  estimate  of  the  credibility  of  the  plaintiff's  story,  and  may  have  pre* 
vented  him  from  duly  weighing  the  improbabilities  of  that  told  by  the  defendant, 
whidi  he  did  not  adopt.  The  genuineness,  therefore,  of  the  signature  of  Adikonda 
is  a  circumstance  which  materially  detracts  from  the  general  value  and  authority 
of  the  judgment  of  the  Civil  Judge ;  and  their  Lordships  cannot  but  feel  that 
they  have  to  determine  ihe  question  before  them  upon  the  evidence  taken  in  the 
cause,  without  the  assistance  which  they  generally  find  in  similar  cases  in  the 
judgment  of  one  or  the  other  of  the  Indian  Courts. 

That  there  is  in  this  case  a  strong  antecedent  probability  that  Adikonda  did 
authorize  an  adoption  is  incontestable.  It  does  not  rest  upon  mere  presumption 
that  on  bis  death-bed  he  would  desire  to  perform  that  general  duty  of  imperfect 
obligation  which  prompts  a  childless  Hindoo  to  supply  the  want  of  natural  male 
issue  by  adoption.  It  is  shown  that  the  brothers,  though  legally  undivided,  were 
long  on  bad  terms  with  each  other.  The  strife  began,  as  appears  by  the  Collector's 
letter  at  page  106,  on  the  death  of  their  father  in  1835,  when  there  was  a  dispute 
as  to  their  succession  to  the  zemindary,  Raghunadha  claiming  it  as  the  Udest  son 
of  the  then  Mahadevi,  though  younger  in  years  than  Adikon^^  who  was  bom  of  a 
wife  of  inferior  rank.  This  controversy  was  determined  by  the  then  Government^ 
in  the  exercise  of  its  assumed  power,  in  favor  of  Adikonda.  The  strife,  however, 
was  embittered  by  subsequent  quarrels  between  the  brothers,  and  by  the  desperate 
attempt  of  Raghunadha  as  late  as  1852  to  oust  his  brother  by  proving  him  to  be 
illegitimate.  In  these  circumstances,  whatever  may  have  been  the  precise  relation 
of  the  brothers  during  the  later  years  of  their  joint  lives,  there  is  a  high  degree  of 
probability  that  Adikonda  would  desire  to  retain,  .by  all  means  in  his  power,  the 
zemindary  in  his  own  line ;  and  would  be  unwilling  to  expose  the  wife,  to  whom 
he  was  attached,  to  the  chance  of  falling  from  the  rank  which  even  as  adoptive 
mother  of  a  reigning  Rajah  she  would  possess,  to  that  of  a  widow  entitled  only  to 
be  maintained,  however  honorably,  by  her  brother-in-law. 

There  being  then  this  antecedent  probability  that  he  would  execute  some  such 
document  as  that  which  bears  his  admitted  signature,  what  is  the  direct  evidence 
to  show  that  he  really  did  or  did  not  execute  it?  The  witnesses,  whose  names  are 
upon  it,  are  Sumanto  the  Treasurer,  Siva  Purohit,  now  the  Dewan  of  Raghunadha^ 
but  formerly  the  servant  in  the  like  capacity,  first  of  Adikonda,  and  afterwards  of 
the  Madadevi,  Balaji,  the  scribe,  and  Damapattojosi  the  Purohit.  Of  these  the  two 
former  are  the  only  subscribing  witnesses  in  the  strict  sense  of  the  term ;  Balaji, 
signing  only  as  the  writer  of  the  instrument ;  and  Damapattojosi,  though  named 
ai>  a  witness,  not  having  signed  at  all.    Again,  the  only  one  of  the  four  who 
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deposes  to  the  execution  of  the  instrament  is  Stttnanto.  His  stoty  (pag^  215)  is 
that  on  the  20th  November  (i.e.,  on  a  day  between  which  and  the  day  of  the 
Kajah's  death  two  clear  days  intervened),  at  about  3  prohoros  of  the  day  (i.e,, 
about  3  p.m.),  the  Rajah  sent  the  peon  Narayani  to  call  in  any  respectable  people 
(BoUolokho)  that  might  be  in  the  outer  hall  (Sodoro) ;  that  the  peon  returned 
with  Siva  Purohit,  Damapattojosi,  Bodhrosanto,  Bhdgirathipaiii  and  Balaji ;  two 
other  persons,  viz.,  Boyiduorahu  and  Gouro  Bondhari  being  already  in  the  room 
when  the  order  was  given ;  that  Balaji  was  then  sent  out  to  bring  paper,  pen,  and 
ink;  that  on  his  return  he  wrote  the  authority  to  adopt  under  the  Rajah's  dicta- 
tion, making  first  a  draft  and  afterwards  a  fair  copy ;  that  the  list  of  witnetees  which 
appear  in  Balaji's  handwriting  on  it  was  also  written  at  the  Rajah's  dictation,  first 
in  the  draft  and  then  in  the  fair  copy ;  that  the  subscribing  witnesses  Biva  Purohit 
and  the  witness  himself  then  signed,  DamapattcQosi  excusing  himself,  with  the 
Rajah's  consent,  from  signing^  on  the  ground  that  he  was  an  old  man^  and  oould 
nob  see  ;  that  Balaji  also  wrote  his  name  as  the  writer  of  the  document ;  that  the 
Rajah  himself  traced  the  sankhu  and  chakrun  at  the  top  and  wrote  his  own  signa- 
ture at  the  bottom  of  the  document ;  that  they  all  wrote  with  the  same  pen  dipped 
in  the  same  ink-bottle ;  that  it  took  about  2  ghadyahs  (1^  hour)  to  complete  the 
transaction ;  Und  that  afterwards  and  when  about  tlie  same  space  of  the  day 
remained,  the  witness,  by  order  of  the  Rajah,  took  the  document  to  the 
Mahadevi,  who,  while  it  was  being  prepared,  was  in  "  the  chapel,"  being  a  foom 
near  that  of  the  Rajah,  and  put  it  on  the  threshold,  the  door  being  ajar.  The 
witness  also  states  that  nearly  two  ghadyahs  before  this,  and  previously  to  the 
preparation  of  the  document,  he  had  taken  to  the  Mahadevi  by  omer  of  the  Rajah, 
the  keys  of  the  Treasury  House,  and  had  said  to  her,  **  The  keys  of  the  oth«r 
Treasury  House  were  given  you,  now  keep  the  keys  of  this  Treasury  and  all  the 
property  therein." 

This  witness  is  directly  (Contradicted  by  the  three  other  persons,  whose  names 
are  upon  Q,  Siva  Purohit,  Balaji,  and  Damapattejosi.  Their  testimony  in  this 
suit  is  to  be  found  at  pages  189,  269,  and  267  of  the  Record.  The  account  which 
they  give  of  the  fabrication  of  Q,  is  the  following  -.^About  ten,  or  at  most  twelve, 
days  after  the  death  of  Adikonda,  Sumante  brought  te  Balaji  a  paper,  having 
upon  it  Adikonda's  signature,  and  the  sankhu  and  chakrun,  but  otherwise  blank, 
together  with  a  draft,  and  teld  him  to  fair-copy  the  draft  upon  the  blank  p^Pfr. 
Balaji,  according  to  his  own  account,  at  first  refused,  but  afterwards  obeyed.  '  The 
result  was  Q,  as  it  now  stands,  with  the  exception  of  the  signatures  of  the  sub- 
scribing witnesses.  The  paper  in  that  state  was  given  by  Balaji  to  Sumanto,  who 
took  it  to  Siva  Purohit  for  his  signature.  He  swears  that  he  refused  to  sign  it, 
&nd  denies  that  the  signature  upon  it  which  purports  to  be  his  is  of  his  hand- 
writing. The  value  of  that  denial  will  be  presently  considered.  The  paper  was 
subsequently  {i.e.,  about  fourteen  days  after  Adikonda's  death)  taken  by  Sumanto 
to  Damapattojosi,  who  also  swears  he  refused  to  sign  it  as  witness. 

The  question  is  which  of  these  two  stories  is  to  be  believed.  The  last  their 
.  Lordships  think  must  be  taken  with  the  qualification  that,  notwithstanding  the 
denial  of  Siva  Purohit,  the  disputed  signature  is  of  his  handwriting.  That  it  is 
so  was  found  by  the  Civil  Judge,  and  his  finding  does  not  depend  on  mere  com- 
parison of  handwriting.  Its  correctness  seems  to  their  Lordships  to  be  placed 
beyond  doubt  by  the  exhibit  L  L,  page  3,  in  which,  writing  to  Iswara  Pattro 
lis  late  as  the  10th  July  1869,  he  speaks  of  the  document  executed  by  the  late 
Rajah  to  the  Mahadevi,  and  urges  his  correspondent  to  use  his  best  endeavors  to 
get  from  Government  a  recognition  of  it.  It  is  clear,  therefore,  that,  if  Q  be  a 
forgery,  Siva  Purohit  was  at  one  time  a  consenting  party  to  that  forgery.  The 
Civil  Judge  has  undoubtedly  recorded  a  most  unfavorable  opinion  of  Sumanto. 
He  says  of  him  :  "  H.  S.  lied  and  prevaricated  grievously.  I  could  not  believe 
anything  one  bit  the  more  readily  from  the  fact  that  he  asserted  it "  (Judgment, 
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paragraph  64,  page  320).  Yet  the  credibility  of  this  witness,  however  small,  is 
neyertheless  superior  to  that  of  Siva  Purohit  and  Balaji.  Notwithstandiug  his 
demeanor  he  may  have  told  wliat  is  substantially  a  true  story  ;  whereas  the  others 
must  either  have  bieen  guilty  of  perjury  in  this  suit,  or  have  been  conscious  actors 
in  an  antecedent  forgery.  Damapattojosi  is  not  open  to  this  imputation,  and  is 
apparently  a  more  respectable  witness.  All  that  the  Judge  says  against  him  is, 
that  **  he  protested  too  mueh.''  But  there  is  a  high  degree  of  improbability  in  his 
story. 

The  primd  fada  improbability  that  there  should  exist  any  blank  paper  with 
the  gffliuine  signature  of  the  deceased  Rajah  upon  it  is  no  doubt  removed  by  the 
evidence  of  Binayaka  (p.  263),  and  the  production  of  the  four  blank  papers 
similarly  signed,  which  that  witness  swears  he  discovered  eighteen  months 
before  he  gave  his  deposition  (i,e.,  early  in  1870)  in  the  late  lUjau's  record-box. 
There  is,  however,  no  proof  that  at  the  time  when  Q  is  said  to  have  been  forged 
any  suoh  papers  had  been  found ;  and  the  subsequent  discovery  of  them  may  have 
suggested  the  present  answer  to  the  plaintiff's  case.  If,  however,  it  be  assumed 
that  the  supposed  formers  had  but  one  such  paper  in  their  hands  ten  days  after 
the  late  Rajah's  deaui,  it  is  obvious  that  sucin  a  paper  was  very  precious ;  and 
it  is  inconceivable  that  they  would  have  inserted  Damapattojoai's  name  in  the 
list  of  witnesses  until  they  were  assured  of  his  willingness  to  sign.  If,  again,  they 
had  then  in  their  hands  more  than  one  such  paper,  they  would  naturally,  on 
Damapattojoei's  refusal  to  join  in  the  conspiracy,  have  destroyed  it,  and  &bricated 
a  similar  instrument  on  which  his  name  should  not  appear.  The  stoiy  then,  told 
by  him  is  less  probable  than  that  told  by  the  pkintiff's  witnesses  m  order  to 
account  for  the  non-signature  of  it  by  him ;  for  he  is  shown  to  be  a  person  of  weak 
si^ht,  and  not  to  have  been  in  the  habit  of  writing  with  a  pen.  All  these  three 
witnesses  against  the  document  are  shown  to  be  now  more  or  less  dependent  upon 
the  defendant ;  and  there  is  Uttle,  if  any,  other  affirmative  evidence  in  support  of 
the  defendant's  case. 

On  the  side  of  the  plaintiff,  however,  there  is  a  considerable  amount  of  direct 
testimony  in  confirmation  of  that  of  Sumanto. 

Of  the  witnesses  in  this  category,  who  are  vouched  by  Sumanto  as  present 
when  it  was  prepared  and  executed,  are  Boyiduorahu,  the  native  doctor ;  and 
Gouro  Bhondhari  the  barber ;  who  are  said  to  have  been  with  the  Rajah  when 
he  sent  the -peon  to  call  in  the  respectable  people;  Narayana  Bisoyi  the  peon 
Bent;  and  Bordhono  Santo,  and  Bhaghirathipani,  who  were  brought  in  with  Siva 
Purohit,  Damapattajosi,  and  Balaji.  They  generally  confirm  Sumanto's  account 
of  the  transaction.  It  is  true  that  all  are  more  or  less  discredited  by  the  Civil 
Judge;  that  the  barber  .is  not  relied  upon  even  by  the  respondent  as  worthy  of 
credit ;  and  that  the  evidence  of  the  peon,  who  says  he  was  not  continuously  in 
the  room,  is  of  little  value.  But  the  others,  particularly  Bordono  Santo,  who  was 
related  by  marriage  to  A«Jikoiida,  seem  to  he  of  respectable  position,  are  persons 
who  were  not  unlikely  to  be  present ;  and  their  statements,  notwithstandmg  some 
slight  discrepancies,  in  the  main  confirm  Sumanto's  account  of  the  transaction. 
In  further  corroboration  of  the  plaintiff's  case  his  Counsel  rely  on  the  evidence  of 
the  Mahadevi  and  of  Jswara  Puttro. 

The  latter  is  the  vakeel,  who,  in  1868  and  1869,  prosecuted  the  Mahadevi's  claim 
before  the  Government  at  Madras.  He  seems  to  have  been  employed  as  a  vakeel 
by  Adikonda  in  his  lifetime ;  and  there  is  nothing  to  impeach  his  general  respect- 
ability, tiia  testimony  is  to  the  effect  that  having  been  sent  for  by  the  B^ah,  on 
acQount  of  some  pending  suit,  he  was  at  the  house  after  the  execution  of  Q ;  and 
that  on  the  next  day,  that  is,  on  the  21st  November,  the  Bajah  being  then  in  full 
possession  of  his  faculties,  told  him  that  he  had  the  day  before  executed  in  the 
Mahadevi's  favor  a  written  authority  to  adopt.  This  evidence  does  not  justify 
the  observation  of  the  Civil  Judge  ihai  **  it  amounts  to  nothing/'  since,  if  believed, 
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it  would  establish  a  clear  admission  by  the  Rajah  of  his  antecedent  act  It  is, 
however,  open  to  the  exception  taken  by  Mr.  Norton,  m.,  that  it  is  but  evidence 
of  an  oral  admission,  said  to  have  been  made  by  a  deceased  person,  and  as  such, 
incapable  of  contradiction,  and  open  to  suspicion!  His  presence^  moreover,  at  the 
place  at  the  time  in  question  is  not  sworn  to  by  any  other  witness,  and  is  not 
very  satisfactorily  accounted  for. 

The  evidence  of  the  Mahadevi  (p.  205)  is  to  the  effect  that  on  the  morning  of 
'the  20th  November  she  was  weeping  over  the  Rajah,  who  was  very  ill ;  that  be 
told  her  in  the  event  of  her  not  havmg  a  male  child  to  adopt  one,  and  promised 
to  give  a  written  authority  for  the  purpose ;  that  in  the  evening  of  that  day, 
whilst  she  was  sitting  within  her  room  with  the  door  a  little  ajar,  Sumanto  brought 
a  paper  and  left  it  on  the  threshold,  saying  it  was  the  authority  to  adopt ;  that 
afterwards,  and  when  the  lamp  was  lighted,  i.6.,  after  sunset,  she  took  the 
paper  to  the  Rajah,  nobody  else  being  in  the  room  ;  that  he  took  it  from  her  and 
said,  *'  I  have  given  you  a  written  authority — ^you  are  pregnant  You  will  bring 
forth  a  male  cnild,  u  not  you  will  adopt/'  and  then  returned  it  to  her,  and  that 
she  afterwards  kept  it  in  her  box.  She  identified  Q  as  that  paper*  She 
further  deposed  that  the  key  of  the  goutaghoro  was  brought  to  her  by  Sumanto 
before  he  brought  the  document ;  and  afterwards,  in  answer  to  a  question  not 
given  in  the  record,  said,  *'  The  keys  and  this  written  authority  were  given  to  me 
m  the  evening  when  there  were  two  ghadies  to  sunset" 

Of  this  witness  the  CSvil  Judge  (p.  820)  has  recorded  the  following  opinion  : — 
**  On* the  face  of  her  deposition,  I  see  no  reason  to  thiok  her  untruthful,  but  rather 
the  contrary;  and  yet  in  O.  S.  No.  9  of  1870  she  put  forward,  and  supported  with 
much  evidence,  three  assertions  on  important  facts  which  have  been  declared  false, 
or  have  been  disbelieved,  triz, :  (1st)  division  between  Adikonda  and  the  defendant, 
it  being  admitted  by  her  in  this  suit  that  they  were  undivided ;  (2nd)  an  examina- 
tion of  the. treasuries  showing  that  they  contained  but  a  small  sum,  with  a  view 
to  reduce  the  amount  recoverable  by  the  plaintiff  against  her,  if  he  should  be 
successful  in  that  suit ;  (3rd),  the  gift  of  the  jewels  and  cash  by  Adikonda  to  her. 
And  now  she  has  put  forward  Q,  which  is  certainly  a  forgery ;  she  has  supported 
it  with  much  evidence ;  she  has  sworn  that  Adikonda  himself,  in  speaking  to  her, 
acknowledged  it  as  his ;  and  she  has  contradicted  the  story  told  by  all  her 
witnesses." 

Of  the  objection  to  the  Mahadevi's  credit,  which  the  learned  Judge  founds 
upon  Q,  and  the  evidence  given  by  her  in  support  of  its  execution,  it  is  enough- to 
ODserve  that  he  thereby  b^gs  the  question  which  he  had  to  try,  viz.^  whether  it 
was  a  forgery  or  a  genuine  instrument.  He  would  hardly  have  done  this  if  he 
had  not  previously,  and  by  comparison  of  handwriting,  satisfied  himself  that  the 
signature  of  Adikonda  was  itself  forged.  That  this  foregone  conclusion,  whieh 
must  now  be  taken  to  be  erroneous,  must  materially  have  affected  his  general 
estimate  of  the  credibility  of  the  plaintiff's  witnesses  is  therefore  shown  by  the 
passage  just  cited  from  his  judgment.  Nor  do  their  Lordships  attach  much  more 
weight  to  his  other  objections  to  this  lady's  credit  They  do  not  find  any  material 
contradiction  between  her  statement  in  this  suit  and  those  of  the  other  witnesses. 
There  is  undoubtedly  a  discrepancy  as  to  the  time  when  the  key  was  delivered 
(as  to  which  only  Sumanto  and  the  native  doctor  speak).  But  that  the  Mahadevi, 
a  native  woman  examined  from  behind  the  purdah,  should  have  made  some  con- 
fusion as  to  the  time  that  elapsed  between  the  two  acts  of  delivery  does  not,  in  their 
Lordships'  view,  materially  affect  her  credit  Again,  her  contention  in  the  former 
suit  that  her  husband  -and  the  defendant  were  undivided  brothers,  may,  under  the 
circumstances,  have  been  raised  bond  fide.  The  fact  which  was  found  against  her 
cannot  have  been  in  her  own  personal  knowledge,  and  it  was  one  which  before 
that  decree  was  not  perfectly  clear.  That  she  should  have  undervalued  (if  she  did 
undervalue)  the  amount  of  property  in  the  goutaghoros  will  stirprise  nobody  con- 
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versant  witb  native  suits  in  India.  On  his  side,  Baghanadha  grossly  exagge- 
rated the  amount  and  value  of  that  property.  Again,  the  alleged  gift  of  the  jewels 
and  cash  to  her  was  no  doubt  found  by  the  same  learned  Judge  against  her. 
There  may  have  been  no  appeal  against  his  decision  (the  adoption  having  then 
taken  place),  but  it  is  obvious  that  the  fact  of  that  gift  is  again  in  issue  in  this 
suit^  and  that  it  was  more  or  less  determined  in  the  other  upon  the  view  which 
this  same  Civil  Judge  then  formed  of  the  credibility  of  the  plaintiff's  witnesses 
in  this  suit.  There  is,  however,  onef  circumstance  connected  with  that  suit  of 
1870  which  affects  the  credibility,  not  only  of  the  Mahadevi,  but  of  other  witnesses 
for  the  plaintiff,  and  ought  here  to  be  considered.  That  circumstance  is  the  date 
on  which  the  gift  was  said  to  have  taken  place.  The  Mahadevi,  in  that  as  in  the 
present  suit,  deposed  that  she  received  the  key  and  the  written  authority  to  adopt 
on  the  same  day.  And  this  is  the  story  now  told  by  those  of  the  witnesses  who, 
in  their  depositions  in  the  former  suit,  were  silent  on  the  authority  to  adopt.  But 
the  date  assigned  to  the  gift  of  the  jewels  throughout  the  suit  of  1870  was  ''  two 
days  "  before  the  Bajah's  death,  which,  in  common  parlance,  would  import,  and 
seems  to  have  been  so  understood,  the  21st  November.  The  date  assigned  to  the 
transaction  in  this  suit  is  a  date  between  which  and  that  of  the  Rajah's  death  two 
clear  days  intervened,  i,e.,  the  20th  November. 

This  circumstance  would  be  almost  fatal  to  the  plaintiff's  case  as  to  Q  if  it 
•were  possible  to  suppose  that  that  case  had  been  got  up  after  the  evidence  in  the 
jewel  suit  was  given.  But  the  depositions  in  that  suit  were  taken  in  December 
1870 ;  and  when  it  is  shown  beyond  all  doubt  that  the  Mahadevi  had  at  least 
as  early  as  the  18th  March  1869  (in  her  petition  at  page  70),  stated  the  date 
of  the  alleged  authority  to  be  the  20th  November ;  that  the  witnesses  who 
impeach  Q  which  bears  that  date,  admit  it  to  have  been  in  existence  ten  days 
after  the  Rajah's  death,  and  say  that  Sumanto  was  the  concoctor  of  the  fraud ;  it 
is  impossible  to  suppose  that  Sumanto  would  ever  have  treated  the  authority  to 
adopt  as  executed  only  on  the  2lBt.  Hot,  indeed,  is  it  easy  to  see  why  the  cift  of 
the  jewels  should  have  been  represented  to  have  taken  place  on  that  day.  One  of 
the  issues  contested  in  the  cause  was  whether  Adikonda  was  of  sufficient  mental 
capacity  to  make  the  gift ;  and  the  nearer  to  the  time  of  his  death  the  date  of 
the  gift  was  laid,  the  greater  the  difficulty  of  showing  his  capacity  of  making  it. 
There  may  have  been  some  strange  confusion  in  the  jewel  suit  as  to  the  effect  of 
the  term  "  two  days  before  his  death,"  and  misapprehension  as  to  the  date  to 
which  the  witnesses  then  meant  to  depose.  Their  Lordships  are  unable  further  to 
explain  this  discrepancy ;  but  for  the  reasons  above  given  they  do  not  think  that 
it  seriously  affects  the  question  now  under  consideration. 

Their  Lordships  desire  next  to  say  a  few  words  about  two  documents  of 
which  much  has  been  said  in  the  ailment  before  them. 

The  first  is  E.  £.,  at  page  89  of  the  Record.  Their  Lordships  are  not  inclined 
to  adopt  the  statement  of  the  defendant,  that  he  signed  this  security  bond  without 
a  knpwledge  of  its  contents.  They  do  not,  however,  attach  much  weight  to  the 
words,  **  as  soon  as  I,  or  my  son,  from  my  giving  him  in  adoption,  get  possession 
of  our  zemindary,"  as  evidence  in  favor  of  the  genuiueness  of  Q ;  for  me  utmost 
that  any  inference  to  be  fairly  drawn  therefrom  would  establish  is,  that  in 
January  1869,  the  defendant  knew  that  the  Mahadevi  had  asserted  an  auth(»ity 
to  adopt  (a  circumstance  which  is  otherwise  probable) ;  contemplated  the  possi- 
bility of  the  power  being  established  and  his  son  adopted  under  it ;  and  was 
persuaded  by  his  creditor  to  provide  against  such  a  contingency.  Siva  Purohit 
was  at  that  time  acting  for  the  Mahadevi ;  and  if  Q.  were  forged,  the  defendant 
would  not  then  have  had  the  knowledge  which  he  says  he  subsequently  acquired 
of  the  fabrication  of  the  document  The  most,  then,  that  can  be  said  of  E.  E.  is 
-that  it  contradicts  his  statement,  that  he  knew  nothing  of  an  alleged  authority  to 
adopt  until  a  later  period. 
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The  other  document  is  R.  It  is  dated  the  26th  November,  and  contains  a 
distinct  statement  by  the  Mahadevi  that  her  husband,  on  the  20th  November, 
executed  in  her  fiivor  a  written  authority  to  adopt,  to  the  effect  of  Q.  It  bears 
upon  it  the  words  (by  whom  written  is  not  known),  "  Received  1st  December 
evening,  by  hand,  foul  copy."  The  contention  on  the  part  of  the  defendant  is 
that  this  document  afibrds  no  legal  proof  of  the  contents  of  the  second  urzi,  stated 
in  the  Collector's  letter  of  the  Snd  December  to  have  been  received  by  him  from 
the  Mahadevi ;  and  that  the  terms  in  which  he  refers  to  that  urzi  are  consistent 
with  the  supposition  that  the  Mahadevi  then  put  forward  only  an  oral  authority  to 
adopt^Q  not  having  then  been  fabricated.  What  the  Collector  says  on  this  point 
is  i-^'*  In  her  second  (letter)  she  adds  that  it  was  h^r  husband's  express  wish  tbat» 
if  she  brings  forth  a  son,  such  son  should  succeed ;  if  a  daughter,  that  she  (the 
widow)  should  then  adopt  a  son."  These  terms  are  not  necessarily  inconsistent 
with  those  of  R.  All  that  oan  be  said  of  them  is  that  they  do  not  state  a£nna^ 
tively  that  she  alleged  her  husband's  wish  to  have  been  expressed  in  writing,  or 
on  a  particular  day. 

It  is  now  adinitted  on  both  sides  that  R  is  not  the  original  urai ;  that  it  is 
<not  an  official  copy  of  it,  which,  as  such,  would  be  receivable  as  evidence ;  and 
that  if  grounds  had  been  laid  for  proving  the  contents  of  the  missing  urzi  by 
secondary  evidence,  R  has  not  been  shown  to  be  a  true  copy  of  it.  Each  side  has 
imputed  to  the  other  foul  play  in  respect  of  this  document,  but  neither  hypothesis 
is  supported  by  proof  or  probable  in  itself.  The  proceedings  afford  some  grounds 
for  thinking  that  the  original  ur:si,  as  well  as  R,  was  produced  from  the  CoUeo^ 
torate,  but  it  seems  that,  owing  to  a  blunder  or,  as  suggested,  a  fraud  on  the  part 
of  a  vakeel,  R  was  shown  to  the  witnesses  who  were  at  first  examined  upon  it  as 
if  it  were  the  original,  and  that  the  original,  if  ever  before  the  Court,  has  slipped 
out  of  the  record. 

It  is  to  be  regretted  that  when  the  mistake  was  discovered,  and  the  contest 
about  this  document  arose,  the  Civil  Judge  did  not  further  investigate,  by  enquixy 
at  the  Collectorate  or  otherwise,  the  history  of  R  and  ascertain  what  had  become 
of  the  original  urzi.  Either  party  might  have  called  on  the  Judge  to  do  this,  but 
neither  did  so.  It  was  suggested  by  Mr.  Norton  in  his  reply,  that  their  Lord^ 
ships  might  now  see  fit  to  direct  such  an  enquiry.  They  do  not,  however,  think 
that  they  would  be  justified  in  thus  prolonging  this  litigation,  inasmuch  as  they 
do  not  consider  that  a  knowledge  of  the  precise  terms  of  the  second  urzi  is 
essential  to  the  determination  of  ^e  issue  before  them,  It  is  no  doubt  true  that 
if  the  second  urzi  were  in  the  terms  of  R  the  Mahadevi  must  have  asserted  the 
existence  of  a  written  authority  to  adopt  bearing  the  same  date  and  to  the  same 
effect  as  Q  before  the  date  at  which  Q  is  said  by  the  defendant's  witnesses  to 
have  been  fabricated.  But  this  circumstance,  though  it  would  throw  considerable 
discredit  on  the  defendant's  case,  would  not  conclusively  disprove  it;  because  it  is 
possible  that  the  document  so  said  to  exist  might  not  have  then  actually  come 
into  existence.  Again,  if  the  second  urzi  were  only  in  the  terms  of  the  Collector's 
letter,  it  would  not,  as  has  before  been  observed,  be  inconsistent  with  the  exist- 
ence of  a  written  authority  to  adoptw  Their  Lordships  will,  therefore,  deal  with 
the  questions  before  them  on  the  assumption  that  the  predse  terms  of  the  second 
urzi  have  not  been  provdd,  and  leave  the  plaintiff  to  bear  the  burden  of  having 
failed  to  establish  that,  before  the  2nd  December,  the  MiJiadevi  asserted  that  she 
had  a  written  authority  of  a  particular  date ;  and  the  defendant  to  bear  that  of 
having  failed  to  show  affirmatively  that  she  then  asserted  only  a  parol  authority. 
They  now  proceed  to  consider  the  grave  objections  to  the  genuineness  of  Q,  which 
the  learned  Counsel  for  the  defendant  have  founded  on  the  form  and  appearance 
of  the  document. 

Their  Lordships  have  the  original  before  them,  and  so  far  as  they  can  judge 
some  of  these  objections  are,  to  say  the  leaeit,  plausible.    The  list  of  witnesses  in 
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the  haindwiiting  of  the  writer  of  the  instrument  is  unusual:  It  is  also  vnusual 
for  the  witnesses  to  sign  before  the  executing  party,  and  to  write  their  signatures 
immediately  above  his.  The  form  of  the  instrument  might  naturally  be  expected 
to  be  that  of  exhibit  X.  d.  (p.  77),  the  translation  submitted  to  Government  by 
the  Mahadevi's  vakeel  with  her  petition  of  the  26th  July  1869  ;  and  it  has  been 
contended  on  the  part  of  the  appellant  that  that  exhibit  was  purposely  so  modi- 
fied in  order  to  avoid  the  suspicions  which  a  more  literal  translation  of  Q  would 
have  engendered.  Lastly,  it  was  contended  that  the  appearance  of  the  document 
is  inconsistent  with  the  evidence  which  represents  that  all  the  signatures  were 
written  at  the  same  time,  and  with  the  same  pen  and  the  same  ink ;  the  fine 
signature  of  Balaji  being  written  after  those  of  the  subscribing  witnesses.  Their 
Lordshipa  were  certainly  at  first  much  impressed  by  the  last  objection.  It  is.  how- 
ever,  to  be  observed  that  after  insisting  on  the  impossibility  of  all  the  signatures 
being  written  with  the  same  pen,  the  Ziliah  Judge,  on  the  26th  November  1871 
(p.  311),  saw  fit  to  record  that,  having  just  had  to  look  again  at  Q.,  he  thought  it 
quite  possible,  though  not  very  likelv^  that  with  the  pen  that  made  the  last  "  ro  " 
of  Sumanto's  signature  Adikonda  might  write  as  well  as  his  signature  is  written ; 
and  a  good  writer  like  Balaji  might  Write  as  finely  as  his  signature  is  written. 
Very  different  appearances  may  certainly  be  produced  by  the  same  pen  and  ink 
when  used  by  different  hands ;  and  this  is  more  likely  to  happen  with  the  coarse 
ink  that  is  used  by  the  natives  of  India. 

Again,  as  regards  the  objection  founded  on  Xi  d.,  it  as  to  be  observed  that  it 
seems  to  be  satisfiEtctorily  answered  by  the  Judge  himself  at  p.  318,  who  finds  that 
X.  d.  is,  in  fistct,  the  trajislatioli  of  a  Telegu  Version  of  Q.,  taken  ddwn  probably 
by  a  Telegu  man  from  the  mouth  of  Iswara  Futtro,  there  probably  being  few 
persons  at  Madras  who  could  read  or  translate  an  Oorya  document  like  Q. 

Of  the  list  of  witnesses,  it  is  Sufficient  to  say  that  it  is  difficult  to  see  why  it 
should  have  been  inserted  in  Q.,  if  it  were  not  done  by  the  order  of  the  Bajah. 
The  suggestion  on  the  other  side  is  that  it  was  inserted  in  order  to  fill  up  the 
apace  ^wyve  the  Rajah's  signature  on  the  blank  paper.  But  surely  a  forger  would 
have  had  no  difficulty  in  expanding  the  document  so  as  to  fill  up  the  vacant 
space.  Nor,  as  their  Lordships  have  already  remarked,  is  it  likely  that  a  foi^r 
would  have  inserted  the  name  of  Bamapattojosi  in  that  list  until  he  had  ascer- 
tained whether  that  person  was  willing  to  sign. 

Upon  the  whole,  then^  their  Lordships  dealing  with  this  document  as  one 
which  Dears  the  genuine  signature  of  Adikonda;  and  as  containing  a  disposition 
which  he  was  likelv  to  make ;  and  weighing  the  evidence  and  the  probabilities  in 
favor  of  the  plaintiff's  case,  against  the  evidence  and  the  probabilities  in  favor  of 
the  defendant's  ease,  have,  not  without  doubt  or  difficulty,  come  to  the  conclusion 
that  the  former  so  preponderates  over  the  latter  that  they  ought  to  pronounce  in 
favor  of  Q.>  as  a  valid  written  authority  to  adopt  executed  by  Adikonda  on  the 
20th  November  1868. 

This  finding  is,  of  course,  sufficient  to  dispose  of  the  present  appeal;  and 
renders  it  unnecessary  for  their  Lordships  to  consider  whether^  if  it  ha^  been  the 
other  way,  they  could  have  affirmed  the  decree  of  the  High  Court  upon  the 

f  rounds  stated  in  the  judgment  of  Mr.  Justice  Holloway.    The  great  importance, 
owever,  of  the  subject  induces  them  to  make  some  observations  upon  it. 

That,  according  to  the  law  prevalent  in  the  Dravada  country,  which  includes 
the  district  in  which  the  Chinnakimidy  zemindary  is  situate,  a  Hindoo  widow, 
not  having  her  husband's  express  permission,  may,  if  duly  authorized  by  his 
kindred^  adopt  a  son  to  him,  is  a  proposition  which  cannot  now  be  controverted. 
The  law  has  been  so  settled  by  the  decision  of  this  Committee  in  the  Ramnad 
case;*  and  the  principles  and  authorities  upon  which  it  rests  are  elaborately 
considered  and  reviewed  both  in  the  judgment  of  the  Committee,  "12  Moore, 

*  See  also  10  W.  R.  P.  C.  17  ;  2  Suth.  P.  C.  R.  135. 
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Indian  Appeals,  p.  269,"  and  in  the  judgment  of  Mr.  Justice  Holloway  in  the 
same  case,  ''  2  Madras,  H.  C.  R.,  page  206." 

The  two  judgments,  however,  though  agreeing  in  this  general  conclusion, 
which  was  all  that  was  necessary  for  the  determination  of  the  cause,  were  by  no 
means  cut  idem  on  several  points,  and  notably  on  the  nature  of  the  authority 
required. 

Mr.  Justice  Holloway  intimated  an  opinion  that,  if  the  requirement  of  consent 
is  more  than  a  moral  precept,  the  assent  of  any  one  of  the  husband's  sapindas 
would  suffice.  This  Committee  was  far  from  adopting  that  broad  proposition. 
It  pointed  out  that  on  the  question,  who  are  the  kinsmen  whose  assent  will 
supply  the  want  of  a  positive  permission  from  the  husband,  the  authorities  are 
extremely  vague ;  that  there  exists  a  broad  distinction  between  cases  in  which  the 
deceased  husband  was  a  member  of  a  joint  and  undivided  Hindoo  family ;  and 
those  in  which,  he  being  separated,  the  widow  has  taken  his  estate  by  right  of 
inheritance ;  but  that,  even  in  the  latter  case,  the  assent  of  some  person  who 
stands  to  her  in  the  relation  of  protector  may  be  requisite.  It  is  unnecessary  to 
repeat  at  large  this  portion  of  their  Lordships'  judgment  on  that  occasion  which 
is  to  be  found  at  pages  441  to  443  of  Mr.  Moore's  Report. 

The  question  has  since  come  before  the  "  Sudder  Court  of  Travancore"  in 
the  case  reported  in  the  "  Madras  Jurist"  of  February  1873 ;  and  before  the  High 
Court  of  Madras  in  the  present  case.  In  the  Travancore  case  the  Court,  though 
a  foreign  Court  not  bound^by  the  decisions  of  this  tribunal,  in  a  judgment  of  remark- 
able ability  and  research,  adopted  the  principles  su^ested  by  this  Committee 
as  those  which  should  govern  the  determination  of  the  question  in  the  case  of  an 
imdivided  family,  and  ruled  that  the  assent  of  certain  separate  dayadies  of  the 
deceased  husband  was  not  sufficient  to  validate  an  adoption  by  a  widow,  to  which 
the  husband's  undivided  brother  and  the  head  of  the  undivided  fiajnily  had  not 
assented.  In  the  present  case  Mr.  Justice  Holloway,  adverting  to  what  was  said 
by  this  Committee  in  the  Bamnad  case,  concerning  an  undivided  family,  observed, 
"  Whether  this  be  so  or  not,  it  has  no  application  to  the  present  case,  in  which  the 
property  is  to  be  held  in  severalty,  and  not  in  coparcenary."  And  he  finally 
formularised  the  following  propositions : — 

1.  The  adoption  by  the  widow,  with  the  assent  of  a  sapinda,  is  a  substitute 
for  the  actual  begetting  by  a  sapinda. 

2.  That  the  argument  from  analogy  is  in  favor  of  the  assent  of  one  sapinda 
rather  than  more. 

S.  That  his  assent  'is  not  to  supply  a  capacity  for  rights,  but  a  capacity  for 
action. 

4.  That  proximity  to  the  deceased  with  respect  to  rights  of  property  is 
wholly  beside  the  question,  and  if  this  were  not  so,  thd  rule  would  be  entirely 
defeated. 

5.  That  in  the  present  case  that  capacity  has  been  sufficiently  supplied,  as  in 
the  law  which  this  assent  of  sapindas  has  superseded,  a  child  begotten  by  this 
assenting  sapinda  would  have  been  undoubtedly  legitimate. 

Their  Lordships  cannot  adopt  these  propositions  as  a  correct  exposition  of 
the  law. 

They  observe  in  the  first  place  that  they  are  all  more  or  less  founded  on  the 
assumption  that  the  law  of  adoption  now  prevalent  in  Madras  is  a  substitute  for 
the  old  and  obsolete  practice  ot  raising  up  seed  to  a  deceased  husband  by  actual 
procreation;  and  that  the  limitations,  if  any,  upon  the  power  to  adopt  are  to  be 
traced  by  analogy  from  that  practice.  In  the  Ramnad  case  (12  Moore,  L  A., 
p.  441*)  their  Lordships,  after  stating  their  general  conclusion,  added  the  follow- 
ing observations : — "  They  think  that  positive  authority  affords  a  foundation  for 
the  doctrine  safer  than  any  built  upon  speculations  touching  the  natural  develop- 
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ment  of  the  Hindoo  law,  or  upon  analogies,  real  or  supposed,  between  adoptions 
according  to  the  Dattaca  form,  and  the  obsolete  practice,  with  which  that  form 
of  adoption  co-existed,  of  raising  up  issue  to  the  deceased  husband  by  carnal 
intercourse  with  the  widow.  It  may  be  admitted  that  the  arguments  founded  on 
this  supposed  analogy  are  in  some  measure  confirmed  .by  passages  in  several  of 
the  ancient  treatises  above  referred  to,  and  in  particular  by  the  Dattaca  Mimansa 
of  Vidya  Narainsamy,  the  author  of  the  Madhavyan ;  but  as  a  ground  for  judicial 
decision  these  speculations  are  inadmissible,  though  as  explanatory  arguments  to 
account  for  an  actual  practice  they  may  be  deserving  of  attention." 

To  these  remarks  of  their  predecessors  their  Lordships  adhere.  They  desire 
further  to  observe  that  it  is  to  their  minds  extremely  doubtful  whether  the 
supposed  analogy  is  sufficient  to  support  Mr.  Justice  HoUoway's  propositions  in 
their  integrity.  The  myth  of  Satyavaty  referred  to  by  Narainsamy,  and  most  of 
the  texts  relating  to  the  obsolete  practice  which  are  to  be  found  collected  in 
Golebrook's  Digest  and  elsewhere,  all  imply  an  authority  external  to  the  widow 
as  the  justification  of  her  act,  an  act  repugnant  to  the  general  rule  of  asceticism 
and  celibacy  imposed  upon  Hindoo  widows.  Most  of  the  texts  speak  expressly  of  , 
"  the  appointed  "  kinsman.  By  whom  appointed  ?  If  we  are  to  travel  bEick 
beyond  the  Kali  age,  and  speculate  upon  what  then  took  place,  we  have  no 
reasonable  grounds  for  supposing  that  a  Hindoo  widow,  desirous  of  raising  up 
seed  to  her  deceased  husband,  was  ever  at  liberty  to  invite  to  her  bed  any  sapinda, 
however  remote,  at  her  own  discretion ;  and  that  his  consent,  of  itself,  constituted 
a  sufficient  authorization  of  his  act. 

Positive  authority,  then,  does  not  do  more  than  establish  that,  according  to 
the  law  of  Madras,  which  in  this  respect  is  something  intenqediate  between  the 
stricter  law  of  Bengal  and  the  wider  law  of  Bombay,  a  widow,  not  having  her 
husband's  permission,  may  adopt  a  son  to  him,  if  duly  authorised  by  his  kindred. 
If  it  were  necessary,  which  in  this  case  it  is  not,  to  decide  the  point,  their  Lord- 
ships would  be  unwilling  to  dissent  from  the  principle  recognized  by  the  Travan- 
eore  case,  viz.,  that  the  requisite  authority  is,  in  the  case  of  an  undivided  family^ 
to  be  sought  within  that  family.     The  joint  and  undivided  family  is  the  normal 
condition  of  Hindoo  society.    An  undivided  Hindoo  family  is  ordinarily  joint  not 
only  in  estate,  but  in  food  and  worship  ;  therefore  not  only  the  concerns  of  the 
joint  property,  but  whatever  relates  to  their  commensality  and  their  religious 
duties  and  ol:^ervances,  must  be  regulated  by  its  members,  or  by  the  manager  to 
whom  they  have  expressly  or  by  implication  delegated  the  task  of  regulation. 
The  Hindoo  wife  upon  her  marriage  passes  into  and  becomes  a  member  of  that 
family.     It  is  upon  that  family  that,  as  a  widow,  she  has  her  claim  for  mainte- 
nance.     It  is  in  that  family  that  in  the  strict  contemplation  of  law  she  ou^ht  to 
reside.    It  b  in  the  members  of  that  family  that  she  must  presumably  find  such 
oouncillors  and  protectors  as  the  law  makes  requisite  for  her.    There  seem  to  be 
strong  reasons  against  the  conclusion  that  for  such  a  purpose  as  that  now  under 
consideration  she  can  at  her  will  travel  out  of  that  undivided  family,  and  obtain 
the  authorization  required  from  a  separated  and  remote  kjhsman  of  her  husband. 

Mr.  Justice  Holloway,  however,  not  directly  determining  anything  adversely 
to  the  principle  affirmed  in  the  Travancore  case,  distinguishes  the  present  on  the 
ground  that,  although  the  family  must  be  taken  to  be  undivided,  the  particular 
property  is  to  be  held  in  severalty  and  not  in  coparcenary.  It  is  not  necessary 
for  the  determination  of  this  appeal  that  their  Lordships  should  decide  whether 
this  distinction  can  be  supported,  and  they  abstain  from  doing  so.  They  may, 
bowever,  observe  that  a  distinction  which  is  founded  on  the  nature  of  property 
seems  to  belong  to  the  law  of  property,  and  to  militate  against  the  principle 
which  Mr.  Justice  Holloway  has  himself  strenuously  insisted  upon  elsewhere 
(2  Madras,  H.  C.  R.,  p.  229),  viz»,  that  the  validity  of  an  adoption  is  to  be 
determined  by  spiritual  rather  than  temporal  considerations ;  that  the  substitu- 


( 276 ) 

tion  of  a  son  of  the  deceased  for  spiritual  reasons  is  the  essence  of  the  thing, 
«uid  the  consequent  devolution  of  property  a  mere  accessory  to  it. 

Their  Lordships  desire  further  to  observe,  that  even  if  the  distinction  sug- 
gested were  adopted,  it  would  be  necessary,  in  order  to  maintain  the  present 
adoption  as  one  duly  made  without  the  permission  of  the  husband^  to  go  the 
full  length  of  ruling  that  the  assent  of  one  separated  and  distant  sapinda  (and 
that  the  natural  father  of  the  child  taken  in  adoption)  is  an  authority  sufficient 
to  validate  the  act. 

Mr.  Justice  Holloway,  indeed,  in  one  place  treats  Raghunadha  as  an  assent- 
ing party  to  the  exercise  of  the  power  to  adopt,  though  not  to  the  particalar 
adoption. 

Their  Lordships,  however,  are  of  opinion  that  even  this  general  assent  is  not 
established  by  E.  E.,  or  by  the  other  evidence  in  the  cause.  The  parol  testimony 
on  this  point  is  untrustworthy  ;  and  E.  E.,  taking  it  at  its  highest,  is  consistent 
with  the  supposition  that  Raghunadha  then  intended  only  to  provide  for  the 
contingency  of  the  Mahadevi's  establishing  the  authority  to  adopt,  which  she 
said  she  had  derived  from  her  husband,  and  exercising  it  in  favor  of  his  son.  It 
must,  therefore,  be  taken  that  the  only  sapinda  of  Adikonda,  who  is  shown  to 
have  assented  to  this  adoption,  is  the  Rajah  of  Piddakimidy,  the  father  of  the 
adopted  child ;  and  their  Lordships  have  already  intimated  their  grave  doubts 
whether  such  assent  would  in  any  case  have  constituted  a  sufficient  authority. 

In  the  present  case  there  is  an  additional  reason  against  the  sufficiency  of 
such  an  assent.  It  is  admitted  on  all  hands  that  an  authorization  by  some  kins- 
man of  the  husband  is  required.  To  authorize  an  act  implies  the  exercise  of 
some  discretion  whether  the  act  ought  or  ought  not  to  be  done.  In  the  present 
case  there  is  no  trace  of  such  an  exercise  of  discretion.  All  we  know  is,  that  the 
Mahadevi,  representing  herself  as  having  the  written  permission  of  her  husband 
to  adopt,  asked  the  Rajah  of  Piddakimidy  to  give  her  a  son  in  adoption,  and 
succeeded  in  getting  one.  Thei*e  is  nothing  to  show  that  the  Rajah  ever  supposed 
that  he  was  giving  the  authority  to  Skdopt,  which  a  widow,  not  having  her 
husband's  permission,  would  require. 

Their  Lordships  have  deemed  it  right  to  make  these  remarks,  though  not 
essential  ix>  the  determination  of  the  present  appeal^  because  this  doctrine  of  the 
power  of  a  widow,  not  having  her  husband's  express  permission  to  adopt  a  son  to 
him,  which,  befoi*e  the  decisions  in  the  Ramnad  case,  had  not  assumed  very 
definite  proportions,  has  obviously  an  important  bearing  upon  the  law  of  pro- 
perty in  the  Presidency  of  Madras.  It  may  be  the  duty  of  a  Court  of  Justice 
administering  the  Hindoo  law  to  consider  the  religious  duty  of  adopting  a  son  as 
the  essential  foundation  of  the  law  of  adoption;  and  the  effect. of  an  adoption 
upon  the  devolution  of  property  as  a  mere  legal  consequence.  But.it  is  impos- 
sible not  to  see  that  there  are  grave  social  objections  to  making  the  succession  of 
property,  and  it  may  be  in  the  case  of  collateral  succession,  as  in  the  present 
instiemce,  the  rights  of  parties  in  actual  possession,  dependent  on  the  caprice  of  a 
woman,  subject  to  all  the  pernicious  influences  which  interested  advisers  are  too 
apt  in  India  to  exeit  over  women  possessed  of,  or  capable  of  exercising  dominion 
over,  property.  It  seems  therefore  to  be  the  duty  of  the  Courts  to  keep  the 
power  strictly  within  the  limits  which  the  law  has  assigned  to  it ;  and  the  pro- 
positions of  Mr.  Justice  Holloway  appear  to  their  Lordships  calculated  unduly  to 
enlarge  those  limits. 

Iheir  Lordships  have  further  to  observe  that  the  decree,  as  it  stands,  makes 
the  defendant  accountable  for  mesne  profits  from  the  time  when  he  was  placed 
in  possession  by  the  order  of  Government.  That  was  about  September  1869.  At 
that  time  Raghunadha  was,  in  default  of  a  son  of  Adikonda,  natural  or  adopted, 
unquestionably  entitled  to  the  zemindary.  The  adoption  took  place  on  the  20th 
November  1870,  and  the  plaint  states  that  the  cause  of  action  then  accrued  to  the 
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plaintiff.  The  plaint  itself  was  filed  on  the  15th  December  1870,  and  there  is  no 
proof  of  a  previous  demand  of  possession.  Their  Lordships  are  of  opinion  that 
the  aoooont  of  mesne  profits  should  run  only  fi:om  the  commencement  of  the  suit. 
They  think  that  the  decree,  with  that  modification,  ought  to  be  affirmed,  and  they 
will  humbly  advise  Her  Majesty  accordingly.  But  their  judgment  must  be* 
understood  to  proceed  on  the  establishment  of  Q  as  a  genuine  permission  to  adopt;- 
and  not  upon  the  ground  upon  which  the  High  Court  principally  relied.  The* 
costs  of  the  appeal  must  follow  the  result. 


The  28th  March  1876, 

Present : 

The  Lord  Chancellor,  Lord  Selbome^  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,. 

Sir  Montague  Smith,  and  Sir  Robert  P.  Collier. 

Bhcwnuggur  Cession  Case — Transfer  of  Jurisdiction-^  Cession  of  Territory'-^ 
Legislation  as  to  Sovereignty — Territorial  Jurisdiction — Evidence  Act. 

On  Appeal  from  the  High  Court  of  Judicature  at  Bombay. 

Damodhar  Gordhan 
versus 
^  Gunesh  and  others. 

The  Tbakoor  of  Bho^vnuggnr  haying  tip  to  1866  held  different  portions  o£  his  estates  in  Eattywar 
imder  two  different  kinds  of  jurisdiction,  by  one  of  which  he  exercised  high  Civil  and  Criminal  powera 
as  an  independent  prince  under  the  supervision  of  a  Political  Agency  representing  the  British  Govern- 
xnent,  while  by  the  other  he  occupied  tne  position  of  a  subject  in  British  territory ;  and  the  Government 
of  India  having  resolved  on  removing  the  irritation  felt  by  the  Thakoor  at  this  distinctioD,  by  trans- 
ferring the  territory  under  British  jurisdiction  to  the  more  immediate  jurisdiction  of  the  Thakoor,  bjn 
an  agreement  under  which,  however,  the  transferred  territories  should  revert  to  the  jurisdiction  of  the 
BritLsh  Government  in  the  event  of  any  gross  misconduct  on  the  part  of  the  Thakoor,  of  which  mis* 
conduct  the  Government  of  Bombay  was  to  be  the  Judge : 

H]siJ>,^r«^7y,  that,  if  such  a  transfer  were  valid,  it  would  not  amount  to  a  cession  of  British 
territory  to  a  native  State,  but  would  merely  amount  to  a  truisfer  of  certain  territories  from  ordinary 
British  to  a  special  local  j^orisdiction  ;  but,  seeumdly,  that  the  transfer  in  the  present  case,  which  was 
alleged  to  have  been  effected  by  sundry  notifications  in  Government  Gazettes,  was  not  valid,  because 
even  such  a  transfer  as  was  contemplated  could  not  l^ally  be  effected  without  a  Legislative  Act,  such. 
as  had  not  been  passed  in  this  case.  Held,  also,  that  as  the  Governor-General  in  Council  is  precluded 
from  legislating  directly  as  to  the  sovereign^  or  dominion  of  the  Crown  over  any  part  of  its  territories 
in  India,  or  as  to  the  allc^ance  of  British  subjects,  no  Legislative  Act,  purporiing  to  make  a  Govern- 
ment notification  conclusive  evidence  of  accession  of  territory,  could  exclude  a  judicial  enquiry  as  to 
the  natore  and  lawfulness  of  any  such  alleged  cession.  Held,  also,  that  the  jurisdiction  of  the  High. 
Court  oia^r  the  territory  in  question  was  territorial,  and  would  cease  immediately  on  a  valid  cession. 

Sir  Wm.  V.  Harcourty  Q.C,  Mr,  Fitzjames  Stephen,  Q.Cj  and 

Mr,  Macnaghteny  for  Appellant. 
Mr.  Forsythy  QjO.y  and  Mr.  J,  D.  Bell  for  Respondents. 

In  this  snit^  which  was  instituted  in  the  British  Court  of  Gogo  for  the  recovery 
or  redemption  of  certain  land  situate  in  the  village  of  Gangli,  on  the  footing  of 
mortgage,  a  decree  for  the  plaintiff  fwhose  representatives  are  the  respondents 
here)  was  made  by  the  Moonsiff  of  ixogo,  but  was  reversed  on  appeal  by  the 
Assistant  Judge  of  Ahmedabad.  On  a  special  appeal  by  the  plaintiff  to  the  High 
Court  of  Bombay,  the  case  n^as  remanded  to  the  Court  of  Ahmedabad  for  re-trial. 

So  far,  there  wa3  no  question  of  the  jurisdiction  of  these  different  Courts  over 
the  land  in  controversy,  as  territorially  situate  within  their  proper  limits,  and  over 
the  parties  to  the  suit  as  resident  within,  th^  same  limits.     But  in  1866,  after  the 
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remand  by  the  Higk  Court,  thQ  jurisdiction  of  all  these  Courts  is  alleged  by  the 
appellant  to  have  ceased  by  reason  of  the  cession  by  the  British  Government  of 
certain  territory,  within  which  Gangli  was  included,  to  a  native  potentate,  the 
Thakoor  of  Bhownuggur.  A  notification  that  the  territory  so  alleged  to  have  been 
ceded  was  removed,  from  and  after  the  1st  February  in  that  year,  from  the  juris- 
diction of  the  Bevenue,  Civil,  and  Criminal  Courts  of  the  Bombay  Presidency, 
appeared  in  the  ''  Bombay  Government  Gazette  "  of  the  29th  January  1866.  The 
District  Judge  of  Ahmedabad  proceeded,  nevertheless,  to  rehear  the  appeal,  and, 
on  such  rehearing,  he  restored  the  original  judgment  of  the  Moonsiff  of  Gogo  in 
favor  of  the  plaintiff.  Thereupon  the  defendant  brought  another  special  appeal 
to  the  High  Court  of  Bombay,  alleging  the  notification  in  the  Gazette  of  the  29th 
January  1866,  as  proof  that  the  rehearing  had  been  coram  non  judice ;  but  the 
High  Court,  on  the  2nd  December  1870,  rejected  this  special  appeal,  holding  that 
notification  to  be  insufficient  to  show  that  the  jurisdiction  of  the  Court  of  Ahmedabad 
had  ceased  before  the  rehearing.  On  a  petition,  however,  by  the  defendant  for  a 
review  of  that  order,  accompanied  by  some  further  documentary  evidence,  the 
High  Court  appears  to  have  considered  (Record,  p.  191)  that  a  transfer  of  lands 
from  British  territory  to  the  jurisdiction  of  a  native  prince,  by  the  authority  of  ihe 
Secretary  of  State  for  India,  might  have  been  authorized  by  the  Statute  21  and 
22  Vic,  cap.  106,  sec.  3  :  and  a  review  of  the  order  of  the  2nd  December  1870 
was  therefore  directed.  On  the  review,  the  Judges  of  the  High  Court  held  that 
it  was  beyond  the  power  of  the  British  Crown,  without  the  concurrence  of  the 
Imperial  Parliament,  to  make  any  cession  of  territory  within  the  jurisdiction  of 
any  of  the  British  Courts  in  India,  in  time  of  peace,  to  a  foreign  power ;  and  on 
that  ground  they  made  the  order  of  the  24th  March  1873,  now  under  appeal,  con- 
firming their  former  order  of  the  2nd  December  1870.  The  question,  whether  the 
law  thus  laid  down  by  the  High  Court  of  Bombay  is  correct,  was  fully  and  ably 
argued  at  this  bar  in  July  laslj ;  and  their  Lordships  would  have  been  prepared  to 
express  the  opinion,  which  they  might  have  formed  upon  it,  if,  in  the  result  of  the 
case,  it  had  become  necessary  to  do  so.  But,  having  arrived  at  the  conclusion  that 
the  present  appeal  ought  to  fail,  without  reference  to  that  question,  they  think  it 
sufficient  to  state,  that  they  entertain  such  graive  doubts  (to  say  no  more)  of  the 
soundness  of  the  general  and  abstract  doctrine  laid  down  by  the  High  Court  of 
Bombay,  as  to  be  unable  to  advise  Her  Majesty  to  rest  her  decision  on  that  ground. 

Before,  however,  the  judgment  rejecting  the  special  appeal  to  the  High  Court 
of  Bombay  can  be  reversed,  weir  Lordships  must  be  satisfied  that  there  was,  in 
this  case,  an  actual  cession  of  territory,  which  had  the  effect,  before  the  rehearing 
bv  the  District  Judge  of  Ahmedabad,  of  depriving  Qangli  of  the  character  of 
British  territory,  and  its  inhabitants  of  the  status  and  rights  of  British  subjects. 
That  question,  considered  as  one  of  fact  in  this  particular  case,  apart  from  the 
general  constitutional  question  as  to  the  power  of  the  Crown  to  nuke  a  cession  in 
any  case,  does  not  appear  to  have  been  so  fully  considered  by  the  High  Court  of 
Bombay  as  their  Lordships  think  it  deserved  to  be.  It  has  now  (on  the  17  th 
February  last)  been  the  subject  of  a  separate  argument  at  this  Bar. 

'    The  facts,  material  to  the  determination  of  this  question,  may  be  thus  stated. 

There  are  in  the  Province  of  Kattywar  one  or  more  talooks,  of  large  extent 
and  value,  belonging  to  the  Thakoor  of  Bhownuggur,  which  (whether  that  JProvinoe 
ought  or  ought  not  to  be  regarded  as  a  part  of  Her  Majesty's  Dominions)  have 
never  been  brought  under  the  ordinary  administration  of  the  British  Qt)vemment 
in  India.  The  lliakoor  is  also  the  proprietor  of  other  large  talooks  (the  town  and 
port  of  Bhownuggur,  and  many  other  villages  and  places,  including  Grangli),  form- 
ing part  of  the  districts  of  Dundooka  and  Gogo,  etc.,  which,  having  previously 
been  part  of  Kattywar,  were  ceded  by  the  Feishwa  to  the  British  Govemment  in 
1802,  by  the  Treaty  of  Bassein.  The  territory  so  ceded  was  left,  till  1815,  under 
native  administration ;  but  in  that  year  it  vras  brought  under  the  ordinary  juris- 
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diction  of  the  British  Courts  of  the  Bombay  Presidency,  and  so  remained  until 
those  proceedings  in  1866,  the  effect  of  which  is  now  in  question.  As  to  these 
latter  estates,  the  Thakoor,  and  all  his  dependents  residing  thereon,  were  (beyond 
controversy)  subject  to  British  law  and  jurisdiction. 

Before  1802  the  whole  Province  of  Kattywar  was  divided  between  the  Peishwa 
and  the  Guikowar,  who  claimed  over  it  sovereign  rights,  chiefly  consisting  in  the 
exaction  of  tribute.  A  small  number  of  estates  in  me  Province  were  held  rent- 
free  ;  but  for  the  greater  part  the  Chieftains  paid  tribute,  of  the  same  character 
(so  &r  as  their  Lordships  can  judge),  as  the  land-revenue  which  is  paid  to  the 
Government  in  British  India  ;  and  Mr.  Aitchison,  in  a  work  of  authority,  referred 
to  on  both  sides  at  the  Bar  (^^  Treaties,"  voL  vi.,  p.  366),  states,  that  the  sovereignty 
of  the  country  was  understood  by  the  Chiefs  to  reside  in  the  power  to  which  this 
tribute  was  paid.  The  rest  of  the  rights  of  the  Peishwa,  in  those  parts  of  Kattywar 
which  had  not  been  transferred  to  the  British  Government  by  the  Treaty  of  Bassein, 
were  ceded  to  Great  Britain  in  1817. 

With  respect  to  the  Guikowar  (leaving  out  of  consideration  one  or  more  talooks, 
of  which  that  Prince  is  at  the  present  day  the  direct  proprietor),  it  appears  that  in 
1807  a  settiement  was  made  between  the  Guikowar  and  the  Chiefs  tributary  to 
him,  through  the  intervention,  and  under  the  guarantee,  of  the  British  Government; 
engagements  being  then  taken  for  the  payment  of  a  fixed  revenue  by  those  Chiefs 
whose  estates  were  not  held  rent  free.  The  amount  of  tribute  then  fixed  for  the 
Kattywar  estates  of  the  Thakoor  of  Bhownuggur,  was  Rs.  74,000  ;  and  as  it  was 
thought  expedient  to  consolidate  the  whole  of  the  claims  over  all  the  Thakoor's 
estates,  an  agreement  was  made,  with  his  consent,  for  the  transfer  of  the  revenue 
payable  by  him  to  the  Guikowar  for  his  Kattywar  estates  to  the  British  Govern- 
ment, as  part  of  the  consideration  for  certain  arrangements,  which  were  at  the  same 
time  made  for  the  support  of  a  contingent  force,  in  1820,  by  a  further  agreement, 
the  Guikowar  engaged  to  send  no  troops  into  Kattjrwar,  and  to  make  no  demands 
upon  the  province,  except  through  the  British  Government.  Since  that  date,  the 
supreme  authority  in  Kattywar  (as  &r  as  it  had  been  previously  vested  in  the 
Peishwa,  or  in  the  Guikowar),  has  been  exercised  solely  by  the  British  Govern* 
ment*  ^  The  tribute  payable  by  the  different  Chiefs  has  been  collected  by  the  British 
aathwities;  the  Guikowar  receiving  from  them  the  share  of  it,  to  which  he  is 
entitled  according  to  the  existing  agreements.  The  tribute  pc^able  in  1871  by  the 
Thakoor  of  Bhownuggur  (in  respect  of  the  aggregate  of  his  Kattywar  estates,  and 
of  the  estates  indui^  in  tiie  alleged  cession  of  1 866),  is  stated  in  the  ^^  Kattywar 
Local  Calendar  and  Directory  "  of  that  year,  (a  book  referred  to  during  the  last 
argument,  aa  containing  correct  information  on  public  matters  relating  to  the 
province),  as  amounting  in  the  whole  to  Bs.  154,917  per  annum  :  of  which 
Ks.  128,060  were  collected  in  right  of,  and  retained  by,  the  British  Government ; 
B.S.  3,999  were  collected  in  right  of,  and  paid  over  to,  tiie  Guikowar;  and  the  sum 
of  Bs.  22,858  was  a  customary  sub-tribute,  paid,  under  the  name  of  ^'  ZortuUubee," 
to  the  Nawab  of  Joonaghur,  one  of  the  chiefs  of  the  province,  who  appears  formerly 
to  have  established  some  kind  of  superiority  over  the  rest 

Their  Lordships  have  now  to  refer  to  the  judicial  administration  of  Kattywar. 
Down  to  1831,  this  appears  to  have  been  left,  without  any  regular  control,  in  the 
hands  of  tiie  Chiefs.  But  in  that  vear  (a  ^^  Political  Agency ''  having  been  esta- 
bhahed  at  Bajcoto  in  1820),  the  British  Government  constituted  a  Criminal  Court 
of  Justice  in  Kattywar,  under  the  presidency  of  the  Political  Agent,  with  three  or 
four  Chiefs  as  Assessors,  for  the  trial  of  capital  crimes  in  the  estates  of  Chiefs  who 
were  too  weak  to  punish  such  offences,  and  of  crimes  committed  by  petty  Chiefs 
upon  one  another,  or  otherwise  than  in  the  exercise  of  their  recognized  authority 
over  their  own  dependents.  Until  1853,  every  sentence  passed  by  this  Court  was 
submitted  to  the  Bombay  Government  for  their  approval.  (Aitchison,  vol.  vi., 
p.  367.)   Li  1862^  the  whole  of  this  administration  was  re-organized.  The  Province 
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was  then  divided  into  four  districts  (the  eastern  district  including  all  the  Talooks 
belonging  to  the  Thakoor  of  Bhownuggnr),  in  each  of  which  were  placed  ofBcers, 
called  "  Political  Assistants/'  with  ot£er  British  Magistrates  under  tnem,  all  under 
the  control  of  the  Political  Agent.  The  entire  number  of  Katty  war  States^  under 
separate  Chiefs  (largo  and  small),  is  188  ;  of  whom  96  pay  tribute  to,  or  in  right 
of,  the  British  Goveniraent  only ;  70  to,  or  in  right  of,  the  Guikowar  only  ;  and 
9  (of  whom  the  Thukoor  of  Bhownuggur  is  one)  to,  or  in  right  of,  both  Govern- 
ments ("  Katty  war  Directory,"  pp.  54-56).  lliese  Chiefs  were,  by  the  arrange- 
ments made  in  1862,  distributed  into  seven  different  classes.  To  the  first  class 
(consisting  of  four  or  five,  of  whom  the  Thakoor  of  Bhownuggur  is  one),  unlimited 
criminal  and  civil  jurisdiction,  with  the  exception  of  criminal  jurisdiction  in  certain 
cases  over  "  British  subjects "  (however  that  expression  ought  to  be  interpreted) 
was  allowed.  The  jurisdiction  of  the  second  class  (either  originally,  or  by  the  efiect 
of  a  Circular  Order  afterwards  issued.  No.  14  of  1866),  was  substantially  the  same. 
The  jurisdiction  of  the  four  next  classes  was  restricted,  in  criminal  matters,  to  limited 
powers  of  fine  and  imprisonment ;  and  in  civil  matters,  to  the  cognizance  of  suits 
of  limited  amount ;  the  greatest  powers  (those  of  the  Chiefs  of  the  third  class)  - 
being  to  imprison  for  seven  years,  to  impose  fines  of  Rs.  10,000,  and  to  dedde  civil 
suits  of  Bs.  20,000  value ;  while  the  sixth  class  could  only  imprison  for  three 
months,  impose  fines  of  Rs.  200,  and  decide  civil  suits  of  Rs.  500  value.  The 
seventh,  or  lowest  class  of  all,  was  entirely  deprived  of  all  civil  jurisdiction,  but  in 
criminal  cases,  might  imprison  for  not  more  than  fifteen  days,  and  impose  fines  not 
exceeding  Rs.  25.  All  other  jurisdiction,  both  civil  and  criminal,  throughout  the 
province  beyond  the  limits  of  that  allowed  to  the  Chiefs,  was  reserved  to  the  British 
Officers  ana  Magistrates  under  the  authority  of  the  Political  Agent ;  and  in  ISTl, 
there  was  an  establishment  of  thirty-one  such  Officers  and  Magistrates  in  the  whole. 
("Directory,"  pp.  520-527.) 

In  1863,  two  elaborate  Codes  of  Regulations  (based  upon  the  Indian  Penal 
and  other  Codes),  wera  promulgated  with  the  sanction  of  the  Indian  Government, 
for  the  guidance  of  the  British  Judicial  Officers  and  Magistrates  in  Katfywar. 
("  Directory,"  pp.  176-258.)  These  Cpdes  established,  both  in  name  and  in  sub- 
stance, regular  and  fuUv-organized  Courts  of  Justice,  with  powers  to  execute 
warrants  and  issue  commissions  throughout  the  Province,  and  to  take  security  from 
suspected  persons  in  the  name  of  the  Queen.  (Articles  39,  55,  and  154  of  the 
Criminal,  and  Article  104  of  the  Civil  Code).  It  may  be  added  that,  on  the  fitce  of 
these  Codes  (especially  by  Article  10  of  the  Civil  Code,  which  pointedly  distinguishes 
the  Chiefs  of  Katty  war  from  "  Sovereign  Powers,"  and  "  Independent  Chiefs  *'), 
and  by  several  later  Circular  Letters  of  the  Political  Agents  (No.  11  of  1866, 
No.  2  of  1867,  No.  11  of  1869,  and  that  of  the  7th  May  1868),  the  whole  juris- 
diction  exercised  bv  the  Chiefs  of  all  the  seven  classes,  is  treated  as  conferred  upon 
them  by  the  British  Government 

These  being  the  circumstances  which  their  Lordships  think  material  to  a 
correct  understanding  of  the  arrangements  between  the  Indian  Government  and 
the  Tliakoor  of  Bhownuggur,  and  of  the  steps  taken  to  carry  them  into  effect,  it 
now  becomes  necessary  to  advert  to  those  arrangements.  It  appears  that  the 
difference  between  the  position  of  the  Thakoor  in  his  Katty  war  estates,  in  which 
he  continued  to  exercise  his  ancient  powers,  paying  a  fixed  revenue,  and  his  position 
in  his  British  estates  (including  his  two  largest  towns  and  his  place  of  residenoe)^ 
in  which,  since  1815,  he  had  been  subject  to  ordinary  British  laws,  was  (in  the 
language  of  Mr.  Aitchison,  vol.  vi.  p.  374)  "very  irritating  to  him."  With  a  view 
(among  other  things)  to  remove  or  diminish  this  source  of  discontent,  an  agree- 
ment was  concluded  between  him  and  the  Indian  Government  in  1860,  which  is 
printed  at  pp.  416-420  of  the  same  volume  of  Mr.  Aitchison's  work. 

It  is  entitled  "  Settiement  framed  according  to  Resolutions  of  the  Bombay 
Government,  Nos.  3826  and  3829,  dated  23rd  October  1860  :  "-^  titie  whidi  has. 
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the  aspect  of  an  agreement  as  to  rent  and  other  terms  of  tenure^  rather  than  that 
of  a  treaty  between  the  head  of  a  Sovereign  State  and  a  Foreign  or  Independent 
Power.  When  the  particular  terms  of  mis  agreement  are  examined^  they  confirm 
that  impression. 

By  the  Ist  and  8fch  Articles,  the  Thakoor  of  Bhownuggur  and  the  British 
Government  reciprocally  agreed  to  cancel,  from  and  after  the  1st  May  1861,  *^the 
lease  of  the  villages  of  the  Thakoor^ s  talooks  in  the  districts  of  Dundooka,  Ranpore, 
and  GogOy  which  was  executed  in  a.d.  1848/'  and  '^  instead  thereof  the  Thakoor 
agreed  to  pay,  for  the  whole  of  the  villages  enumerated  in  that  lease^  a  fixed  jumma 
or  Es.  52,000  yearly  for  ever,"  which  sum  "  shall  not  be  in  any  way  afiected  by 
the  result  of  any  action  or  other  process  brought  by  any  party  against  the 
Thakoor's  right  of  possession,  in  any  part  of  the  said  talooks  ;  nor  shall  the  said 
estates  (excepting  Bhownug^gur,  with  Wudwa,  Sehore,  and  the  ten  villages  thereof, 
about  to  be  attached  to  Katty war)  be  exempted  on  account  of  this  payment  from 
any  general  taxation,  not  coming  under  the  head  of  land  tax  or  rental,  which 
Grovemment  may  impose  on  their  districts  under  the  Regulations." 

It  appears,  therefore,  that  the  talooks  in  Gogo,  including  Qangli,  which  were 
^^  about  to  be  attached  to  Kattywar,"  had  been  included  in  the  lease  of  1848,  which 
was  then  to  be  cancelled  ;  and  that,  although  the  Government  did  not  reserve,  as 
to  those  particular  talooks,  the  same  right  of  ^'  general  taxation  "  which  fliey 
expressly  reserved  as  to  the  residue  of  the  Thakoor  s  British  estates,  which  were 
intended  to  continue  subject  to  the  Bombay  Regulations,  still .  those  talooks  were 
included  in  the  estates  in  respect  of  which  a  fixed  jumma  of  Rs*  5,^00  was  to  be 
paid  in  perpetuity  by  the  Thakoor. 

By  the  2nd  Article,  the  Thakoor  agreed  (certain  questions  of  account  between 
himself  tod  the  British  Government  being  thereby  adjusted),  ''to  pay  up  his 
Kattywar  tribute,  (i.e.,  the  jumma  for  his  Katty  war  property,  which  had  been  fixed 
in  perpetuity  in  1807),  yearly  in  full,  according  to  settlement." 

By  the  3rd  and  9th  Articles  it  was  reciprocally  agreed,  that  the  port  dues 
and  customs  of  the  port  of  Bhownuggur  should  continue  to  be  collected  at  British 
rates,  and  by  the  British  Government ;  but  that,  when  collected,  the  whole  net 
produce  of  the  port  dues,  and  three-fifths  of  the  net  produce  of  the  customs  (as 
^'  the  share  of  the  Thakoor  "),  should  be  paid  over  to  the  Thakoor  by  the  Govern- 
ment, who  were  to  retain,  as  ''  the  share  of  Government,"  the  other  two-fifths  of 
those  customs. 

The  town  find  port  of  Bhownuggur  were  part  of  the  territory  to  which  the 
7th  Article  (that  directly  bearing  upon  the  present  question)  relates.  That  Article 
is  in  these  words  : — "  Upon  the  above  conditions  Her  Majesty's  Government  agree 
as  follows :  Government  concede,  as  a  favor,  and  not  as  a  right,  the  transfer  of 
Bhownuggur  itself,  with  Wudwa,  Sehore,  and  ten  subordinate  villages,  from  the 
district  of  Gogo,  subject  to  the  Regulations,  to  the  Kattywar  Political  Agency. 

This  IB  not  the  language  of  cession.  It  is  primd  facie  nothing  more  than  an 
engagement  for  the  transfer  of  the  places  mentioned  (including  Gangli),  which 
were  then,  beyond  question,  British  territory,  from  a  Regulation  Province,  to  an 
extraordinary  jurisdiction.     The  other  Articles  are  consistent  with  this  view. 

After  the  conclusion  of  this  agreement  in  1860,  a  delay  of  some  years  followed 
before  anything  was  done  with  a  view  to  give  efiect  to  the  provisions  of  the  7th 
Article  ;  '^  owing  (as  Mr.  Aitchison  states,  vol.  vi.,  p.  374),  to  some  doubts  as  to 
the  precise  status  of  Kattywar  with  respect  to  British  laws."  In  1865,  however, 
the  Thakoor  pressed  for  the  completion  of  the  arrangement  In  the  letter  from  the 
Secretary  to  the  Government  of  India  of  the  31st  May  1865,  to  the  Acting  He^. 
cretary  of  the  Government  of  Bombay  (printed  at  page  181  of  the  Record),  the 
measure  is  described  as  "  the  contemplated  transfer  of  the  town  of  Bhownuggur,  of 
the  district  of  Sehore,  and  of  the  villages  in  Dundooka  and  Gogo,  to  the  super- 
vision, laws,  and. regulations  of  the  Kattywar  Political  Agency."     By  that  letter 
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the  G^overDor- General  ia  Council  anthonzed  "  the  contemplated  ammgenient " 
being  at  once  carried  into  effect,  with  the  reservation,  however,  for  vidch  tiie 
Ck)vemineiit  of  Bombay  were  directed  carefnlly  to  provide,  that,  "  in  the  event  of 
gross  miacondoct  on  the  part  of  the  Thakoor  (of  which  the  (Government  of  Bombay 
were  to  be  the  jadges),  these  territories  should  revert"  A  reason  was  added  for 
holding  that  "  uie  projected  transfer  wonld  have  been  legalized  "  br  Uie  agreement 
of  1860 ; — viz.,  that  "  Her  Majesty's  Secretary  of  State  for  India  had  decided  that 
Kattywar  waa  not  British  territory." 

Their  Lordships  think  that,  if  snch  an  opinion  had  been  expressed  by  the 
Secretary  of  State  lor  India  (of  which  no  direct  evidence  is  fonnd  in  the  papers 
before  them),  and  if  that  opinion  conld  be  proved  to  be  well  foonded,  it  wonld  still 
not  have  the  effect  of  converting  a  transfer  of  certain  British  territories  from 
ordinary  British  jurisdiction  "to  the  supervision,  laws,  and  regulation  of  the 
Kattywar  Political  Agency,"  into  a  cession  of  British  territory  to  a  Native  State. 
Such  a  cession  would  be  a  transaction  too  important  in  its  conseqnenoes,  both  to 
Qreat  Britain  and  to  subjects  of  the  British  Crown,  to  be  established  by  any  no- 
certain  inference  from  equivocal  acts. 

Their  Lordships  assume  (though  the  precise  language  osed  does  not  seem  to 
be  quite  apt  for  that  pnrpose),  that  what  was  intended  was  to  confer  upon  the 
Thalfoor  of  Bbownnggur,  within  the  "  transferred  "  districts,  as  large  a  criminal 
and  civil  jnrisdiction  as  that  which  he  exercised  in  his  estates  sitnate  within  the 
proper  limits  of  the  Kattywar  Political  Agency,  subject  only  to  the  same  snperviaion 
and  control  of  the  Kattywar  Political  Agent,  to  which  he  was  subject  in  respect  of 
those  estates. 

But  such  a  grant  of  jurisdiction  (if  ihe  Government  of  India,  or  the  Crown, 
without  a  Legislative  Ac^  had  been  able  to  grant  it),  would  not  have  deprived  the 
Crown  of  its  territorial  rights  over  the  "  transferred  "  districts,  or  the  persons 
resident  therein  of  their  rights  as  British  subjects.  Whatever  may  have  been  the 
opinion  of  the  Indian  Government  as  to  the  effect  of  what  was  done  (conoemii^ 
which  their  Lordships  will  only  observe  that  the  documents  of  1870  and  1871, 
printed  at  pp.  183  and  184  of  the  Record,  take  it  for  granted  that  a  oassion  of 
territory  to  a  native  State  had  been  made,  which  is  the  point  to  be  determioed), 
their  Lordships'  judgment  must  he  founded,  not  on  mere  opinions,  but  oa  fitcts  i 
and  they  find,  in  point  of  fact,  that  there  was  no  cession  of  territory  in  this  case, 
unless  it  can  be  deemed  to  have  been  made  by  the  agreement  of  1860,  or  by  the 
notification  in  the  Bombay  Government  Gazette  of  tiie  29th  January  1866  (issued 
no  donbt  in  obedience  to  the  directions  of  the  Indian-Government,  contained  in  the 
letter  of  the  31st  May  1665) ;  which  merely  declared,  that  "  in  accordance  with  the 
Convention,  etc."  (ie.,  with  the  agreement  of  1860),  the  vill^es  in  question  were, 
"from  and  after  the  1st  February  1866,  removed  from  Vae  jurisdiction  of  the 
revenue,  civil,  and  criminal  Courts  of  the  Bombay  Presidency,  and  transferred  to 
the  supervision  of  the  Political  Agency  in  Kattywar,  on  the  same  conditions  as  to 
jnrisdiction  as  the  villages  of  the  Talooka  of  the  Thakoor  of  Bhownuggur  heretofore 
in  that  province."     (Record,  p.  176.) 

Their  Lordships  agree  in  the  reasons  given  by  Uie  Judges  of  the  High  Court 
of  Bombay,  on  the  2n(rDecember  1870,  for  holding  this  nodfication  insuliicient  for 
the  pnrpose  intended  ;  and  they  are  unable  to  find,  in  any  of  the  other  documents 
afterwards  submitted  to  that  Court  on  the  application  for  a  review,  any  good  reason 
for  the  subsequent  departure  of  the  High  Court  from  that  opinion,  so  far  as  to 
admit  a  review.  The  second  notifioation  of  the  4th  January  1873,  which  appeared 
in  the  "  Indian  Gazette  "  after  the  review  had  been  ordered,  also  left  the  case  sub- 
stantially where  it  stood  before.  That  notification  was  merely  to  the  effect  that 
the  villages  mentioned  in  the  schedule  "  were,  on  the  Ist  February  1866,  ceded  to 
the  State  of  Bhownuggur."  The  nature  and  effect  of  the  act,  so  described  as  a 
*'  cesdoD  to  the  State  of  Bhownuggur/'  remains  (as  it  was  before)  a  proper  subject 
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for  judicial  enquiry.  What  was  attempted  was,  in  their  Lordships'  judgment, 
neither  more  nor  less  than  a  rearrangement  of  jurisdictions  within  British  territory, 
by  the  exclusion  of  a  certain  district  from  the  Regulations  and  Codes  in  force  in 
the  Bombay  Presidency,  and  from  the  jurisdiction  of  all  the  High  Courts,  with  a 
view  to  the  establishment  therein  of  a  native  jurisdiction,  under  British  supervision' 
and  control.  But  this  could  not  be  done  without  a  Legislative  Act,  which,  in  this 
case,  was  never  parsed.  By  the  Imperial  Statute,  3rd  and  4t;h  Wm.  IV,  cap.  85, 
B.  43,  a  general  power  of  legislation  (with  certain  exceptions  not  material  for  this 
purpose),  was  given  to  the  &ovemor-General  in  Council  as  to  (among  other  things) 
"  all  Courts  of  Justice,  whether  established  by  His  Majesty's  charters  or  otherwise, 
and  the  jurisdiction  thereof."  This  power  is,  in  substance,  continued  by  24  and 
25  Vict  cap.  67,  s.  22,  though  the  particular  clause  of  the  former  statute  is  repealed. 
By  the  24th  and  25tii  Vict,  cap,  104,  s,  9,  the  High  Courts  of  the  several  Presi- 
dencies were  established,  with  such  jurisdiction  as  Her  Majesty  should,  by  Her 
Letters  Patent,  confer  upon  them;  and,  under  the  same  statute,  each  of  those 
Courts  was  also  to  have  and  to  exercise,  ^^  save  as  by  Her  Majesty's  Letters  Patent 
might  be  otherwise  directed,  and  subject  to  the  Legislative  powers,  in  relation  to 
the  matters  aforesaid,  of  the  Governor-General  in  Council,"  all  jurisdiction,  power, 
and  authority  previously  vested  in  anv  of  the  East  India  Company's  Courts  within 
the  same  Presidency,  which  were  abolished  by  that  Act  It  is  unnecessary  to  refer 
to  later  enactments,  which  only  modified  these  provisions,  in  a  way  not  affecting 
the  present  case.*  The  jurisdiction,  therefore,  of  the  Courts  of  the  Bombay  Presi- 
dency over  Gangli  rested,  in  1866,  upon  British  Statutes ;  and  could  not  be  taken 
away  or  altered  (as  long  as  Gangli  remained  British  territory),  so  as  to  substitute 
for  it  any  native  or  other  extraordinary  jurisdiction,  except  by  legislation,  in  the 
manner  contemplated  by  those  Statutes. 

Upon  two  subordinate  points  in  this  case  their  Lordships  think  it  right  to  add 
that  ihey  agree  with  the  view  taken  by  the  High  Court  of  Bombay. 

Nothing,  in  their  judgment,  turns  in  this  case  upon  the  Indian  Evidence  Act 
of  1872,  s.  113.  The  Governor-General  in  Council  being  precluded  by  the  Act 
24  and  25  Vict,  cap.  67,  s.  22,  from  legislating  directly  as  to  the  sovereignty  or 
dominion  of  the  Crown  over  any  part  of  its  territories  in  India^  or  as  to  the  alle- 
giance of  British  subjects,  could  not,  by  any  Legislative  Act,  purporting  to  make 
a  Notification  in  a  Government  Gazette  conclusive  evidence  of  a  cession  of  territory, 
exclude  enquiry  as  to  the  nature  and  lawfulness  of  that  cession.  And  with  respect 
to  the  competency  of  the  Courts  of  the  Bombay  Presidency  to  proceed  with  the 
suit  between  these  parties,  if  Gangli  had,  by  any  valid  cession,  ceased  to  be  British* 
territory,  their  Lordships  agree  with  the  High  Court  that  tJie  foundation  of  the 
jurisdiction  of  those  Courts  over  the  subject-matter  of  this  suit,  and  the  parties 
thereto,  was  territorial,  and  that  it  could  no  longer  be  exercised  (whatever  might 
be  the  stage  or  condition  of  the  litigation  at  the  time)  after  such  a  valid  cession 
had  been  made. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  the  appeal. 
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The  6th  May  1876. 

Present: 

Sir  James  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Vendor  and  Purchaser — Benamee — Cause  of  Actiofi. 
On  Appeal  from  the  High  Court  of  Judicature  at  Fort   William  in  BengaL* 

Bisheswari  Debya 

versus 

Govind  Persad  Tewari  and  oUiers. 

Where  a  kohala  waa  entered  into  with  the  plaintiff  by  a  Hindoo  widow  as  vendor,  i^nd  was  perfectly 
-consistent  with  her  being  henameedar^  and  perfectly  consistent  with  the  allegations  in  the  plaint  that 
her  sons  caused  her  to  enter  into  it  on  their  behalf,  they  being  the  real  owners,  they  being  the  real 
vendors,  and  they  being  the  persons  who  acti;aUy  receiyed  the  purchase-money,  which  in  a  given  event 
was  to  be  returned  : 

Held,  upon  the  plaint  and  the  allegations  found  in  it,  that  the  plaintiff  had  disclosed  what  might 
be  a  cause  of  action  against  the  sons  as  well  as  the  mother,  and  was  entitled  to  an  adjudication  of  the 
question,  whether  the  contract  was  really  entered  into  by  the  mother  as  the  agent  and  on  behalf  of  the 
sons  and  by  their  authority,  or  whether  the  plaintiff,  knowing  the  facts,  had  elected  to  treat  the  mother 
as  th6  sole  contracting  party. 

This  was  a  suit  to  recover,  by  virtue  of  a  covenant  in  the  nature  of  a  warranty  of 
title,  the  consideration  money  paid  by  the  plaintiff  under  a  kcbidcu  The  &ct8  of  the 
case  are  set  out  sufficiently  in  the  judgment  of  the  Judicial  Committee,  as  well  as  in 
the  judgment  of  the  High  Court  which  had  been  appealed  from.  The  question  in 
<ippeal  was  whether  the  deed  had  been  executed  by  a  Hindoo  widow  as  the  owner, 
or  as  agent  and  on  behalf  of  her  sons,  and  whether  the  sons  could  be  joined  as 
defendants. 

Mr.  Coioie,  Q.C.^  and  Mr.  Bell  for  the  Appellant. 
Mr.  Forsyth,  Q.C,  and  Mr.  Dot/ne  for  the  Bespondents, 

The  judgment  of  the  Judicial  Committee  was  as  follows  : — 
Their  Lordships  think;,  differing  from  the  opinion  of  the  High  Court,  that  there 
ought  to  be  a  remand  of  the  whole  cause,  and  against  all  the  defendants,  for  trial  to 
the  Civil  Judge.  Both  the  Courts  below  have  given  judgment  upou  the  plaint,  and 
.the  ip^trument  of  sale  referred  to  in  the  plaint,  without  any  evidence  having  been 
gone  into.  The  Civil  Judge  was  of  opinion  that  upon  these  documents  no  cause  of 
action  was  shown  against  any  of  the  defendants^  The  High  Court  thpught  he  was 
wrong  in  that  view  so  far  as  regards  one  of  the  defendants,  the  fourth,  but  held  that 
there  was  no  cause  of  action  against  the  first,  second,  and  third  defendants,  who  are 
the  sons  of  the  fourth. 

The  facts  which  appear  upon  the  allegations  in  the  plaint  are  to  this  effect,  that 
the  three  firfet  defendants,  with  a  brother  who  has  since  died,  purchased  a  property 
called  lot  Chagram,  a  putnee  mehal  in  pergunnah  Khond  Ghose,  from  Nand  Kishore 
Dass,  the  former  Mohunt  of  the  Rajgunge  Akhra  ;  that  having  &iled  to  pay  the 
rent  to  the  zemindar,  lot  Chagram  was  sold,  and  was  first  purchased  for  Rs.  22,000 
by  the  three  sons,  the  three  first  defendants,  as  sebaits  of  Iswar  Gopal  Jeo  Thakoor ; 
that  subsequently  they  presented  a  petition  praying  that  the  name  of  their  mother, 
Champa  Koomari,  the  defendant  No.  4,  mignt  be  inserted  as  purchaser  in  the  place 
of  their  names,  and  that  the  Collector,  in  compliance  with  their  petition,  entered  her 
name  as  the  pur^hsi,ser.  But  the  plaint  states  the  consideration  money  was  paid  out 
of  the  funds  of  tlie  defendants,  the  sons.     Then  the  plaint  goes  on  to  allege  tibie  sale 

*  From  the  judgment  of  Markby  and  Birch,  JJ.,  in   Regular  Appeal  No    137  of  1873,  decided 
?6th  March  1874 ;— 21  W.  R.  398. 
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to  the  plaintiff^  which  it  states  in  this  way  :  ^'  Subseqnently  on  their  being  desirous 
of  selling  the  aforesaid  lot  Cha^ram,  I  consented  to*  purchase  it^  as  thev'.(defendant8 
Nos.  1  to  3)  were  at  that  time  indebted  to  me  in  a  considerable  amotAft,  and  agreed 
to  allow  a  deduction  in  the  consideration  money  in  part  satisfaction  of  their  debt 
referred  to  ;  accordingly " — then  comes  what  is  really  the  most  material  allegation 
in  the  plaint — ^*  on  the  9th  of  Assai*  1276  they  caused  a  kobala  to  be  executed  by  the 
auction  purchaser,  Le.^  defendant  No.  4,  for  a  consideration  of  Bs.  22,200,  and  the 
defendants  Nos.  1  to  3,  being  the  real  owners,  became  witnesses  to  the  deed."  The 
))laint  then  refers  to  a  stipulation,  for  the  breach  of  which  the  action  is  brought, 
which  will  be  referred  to  presently.  It  then  goes  on  to  show  how  the  consideration 
money  was  arranged.  ^^  A  sum  of  Bs.  12,672  was  deducted  both  on  account  of 
principal  and  interest,  in  part  satisfaction  of  the  debt  Which  the  defendants  Nos.  L 
to  3  owed  to  me  on  the  bonds  they  had  executed  in  my  favor ;  and  one  of  the 
bonds  was  returned  to  them  t  Bs*  3,950  was  deducted  in  part  liquidation  of  the 
money  they  owed  me  on  mortgage  of  certain  personalties  which,  in  proportion  to 
the  said  payment,  they  took  back,  and  the  balance,  i.e,y  Bs.  5,577-^8,  they  have 
received  in  (currency)  notes  and  in  ready  money."  The  three  sons  received  the 
whole  of  the  consideration,  they  were  released  from  large  debts,  and  received  the 
balance  in  money.  This  is  the  mode  in  which  the  contract  is  stated^  The  contract 
of  sale  itself  is  set  out  at  page  11  of  the  Becord,  and  no  doubt  it  appears  to  be 
a  contract  entered  into  by  the  mother  (Champa)  with  the  plaintiff.  But  that  is 
perfectly  consistent  with  het  being  benameedaTj  and  perfectly  consistent  with  all  the 
allegations  in  the  plaint,  that  the  sons  caused  her  to  enter  into  it  on  their  behalf 
they  being  the  real  vendors,  and  they  being  the  persons  who  actually  received  the 
purchase-money,  which  in  a  given  event  was  to  be  returned. 

The  actioti  is  brought  for  a  breach  of  this  provision  in  the  instrument  of  sale  : 
^^  If  any  one  making  any  objection  to  the  sale  by  me  of  the  said  mehal  give  you 
trouble  in  any  way,  then  I  will  put  matters  straight.  If  I  fail  to  do  so  I  wul  return 
the  consideration  money.  If  I  do  not  I'etnrn  it  vou  wiir  realise  it  by  means  of  a 
suit " — that  clause  providing  that  in  the  event  oi  disturbance,  and  the  matter  not 
being  put  straight,  the  purchase-money  should  be  refunded.  The  breach  alleged  in 
the  ^int  is  that  after  tne  plaintiff  had  held  possession  of  the  mehal  as  the  proprietor 
thereof,  "  The  Collector  of  Burdwan,  whom  the  High  Court  appointed  in  the  month 
of  Kartick  1277  as  the  receiver  of  the  estates  belonging  to  tne  Bajgunge  Akhra, 
ousted  me  in  his  capacity  of  receiter  from  the  above  mehal,  when  I  made  an  appli- 
cation to  the  High  Court,  seeking  to  have  the  estate  Released  ;  but  the  High  Court 
disallowed  my  prayer,  whereupon  I  wished  the  defendants  either  to  release  Qie  estate 
or  refund  the  consideration  money  as  stipulated  in  the  kobala.  They  said  that  they 
would  have  the  matter  settled,  but  have  neglected  to  do  so." 

The  Civil  Judge  upon  this  plaint,  and  upon  this  instrument  of  sale,  held  that 
there  was  no  cause  of  action  against  anybody,  apparently  on  the  ground  that  this 
stipulation  in  the  bill  of  sale  was  not  intendpd  to  provide  against  a  general  defect  of 
title,  but  only  against  objections  arising  from  the  personal  status  of  the  benameedavy 
the  mother,  as  a  Hindoo  widow.  The  High  Court  thought  this  view  was  erroneous, 
and  their  Lordships  entirely  agree  with  the  High  Court  in  the  opinion  that  there  is 
a  question  to  be  tried,  m?.,  whether  there  has  been  the  ouster  and  disturbance 
Alleged,  and  whether  under  the  circumstances  they  constitute  a  breach  of  the 
contract.  This  is  a  question  depending  on  the  evidence,  and  the  High  Court  pro- 
perly remanded  the  cause  to  the  Civil  Judge  to  try  it.  But,  having  made  this 
remand,  they  decided  that  the  contract  was  one  which  bound  the  mother  only,  and 
that  the  sons  not  being  bound  by  it,  the  suit  ought  to  stand  dismissed  against  them. 

Their  Lordships  have  some  difficulty  in  perceiving  the  exact  grounds  upon 
which  the  High  Court  have  come  to  this  conclusion.  Mr.  Justice  Markby  seems  to 
admit  that  there  may  be  circumstances  under  which  the  real  parties  may  be  bound, 
although  the  contract  is  entered  into  nominally  with  the  benameedar.     But  he  says : 
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— ^*  It  is  contended  before  us  that  because  Champa  Koomari  was  only  what  is 
called  a  henamdaVj  that  therefore  all  the  covenants  which  she  made  in  this  tcans- 
action  are  binding  upon  the  true  owners  of  the  property.  But  no  authority  for  that 
very  general  proposition  is  produced  before  us,  and  I  certainly  do  not  feel  inclined 
or  authorised  to  lay  down  any  such  proposition.'*  Their  Lordships  agree  with  Mr. 
Justice  Markby  that  no  such  general  proposition  can  be  laid  down.  The  question 
in  all  these  cases  is  with  whom  the  contract  was  made.  Cases  may  be  supposed 
where  the  contract  tnay  be  intended^to  be  made,  and  may  be,  in  fact,  made  wiUi  the 
nominal  party  only  ;  but^  on  the  other  hand,  there  may  be  cases  where  the  contract 
is  with  tne  real  parties,  and  probably  in  the  greater  number  it  will  be  found  that  the 
contract  is  so  made  ;  and  when  persons  are  mterested  on  the  one  side  in  the  estate, 
and  on  the  other  in  the  money  to  be  received  for  the  estate,  the  parties  who  are  so 
beneficially  interested  on  either  side  are  those  between  whom  it  may  be  expected 
that  the  contract  would  actually  be.  Mr.  Justice  Markby  says  at  the  end  of  his 
judgment,  ^'  Whether  the  male  defendants  would  have  been  liable  had  the  plaintiff's 
case  been  that  their  names  were  not  disclosed  in  the  transaction,  although  they  were 
the  real  vendors,  it  is  not  necessary  to  determine.  I  think  it  must  be  taken  upon 
this  plaint  that  the  plaintiff,  knowing  the  circumstances,  has  elected  to  deal  with  the 
female  defendant  on  the  footing  that  she  is  the  owner."  Their  Lordships  think  that 
the  learned  Judge  has  taken  a  mistaken  view  of  the  plaint,  because,  so  far  from  its 
appearing  upon  the  plaint  (whatever  may  hereafter  appear  upon  the  evidence),  that 
the  plaintiff  had  elected  to  deal  with  the  female  defendant,  the  allegations  all  point 
the  other  way ;  the  allegations  are  that  the  sons  caused  the  contract  to  be  made,  and 
{he  plaint  throughout  treats  the  motlier  as  the  mere  instrument,  and  the  sons  as  the 
parties  entering  into  the  contract. 

The  question,  therefore,  to  be  tried  on  this  point  will  be,  whether  this  contract 
was  really  entered  into  by  the  mother  as  the  agent  and  on  behalf  of  the  three  sons 
and  by  their  authority.  If  it  should. appear  from  all  the  circumstances  that  the 
plaintiff,  knowing  the  &cts,  really  did  elect  to  treat  the  mother  as  the  sole  contract- 
ing party,  then  we  plaintiff  will  fail. 

Mr.  Forsyth  in  his  argument  contended  that  although  it  might  be  true  that  the 
mother  was  the  agent  in  making  the  sale,  she  must  be  deemed  to  be  the  principal  in 
entering  into  this  particular  instrument.  Their  Lordships  think  that  upon  the  face 
of  this  plaint  there  is  no  foundation  for  such  a  distinction.  This  is  not  a  case  where 
an  authority  is  given  to  an  agent  to  sell,  and  the  agent  exceeds  his  authority  by 
entering  into  a  particular  stipulation  ;  because  not  only  is  it  averred  in  the  plaint 
(of  course  that  is  to  be  proved)  that  the  sons  caused  their  mother  to  sell  this 
property,  but  also  that  they  assented  to  the  instrument  of  sale  by  becoming  attesting 
witnesses  to  it.  If  that  should  turn  out  to  be  the  case  when  the  evidence  is  given, 
it  would  appear  that  they  authorised  not  only  the  sale  itself,  but  a  sale  in  the  very 
terms  of  the  kobcUa  which  the  mother  executed. 

Their  Lordships  give  no  opinion  whatever  on  the  case  upon  the  merits.  Thej 
desire  to  say  no  more  than  this,  that  upon  the  plaint  and  the  allegations  found  in  it, 
they  think  that  the  plaintiff  has  disclosed  what  may  be  a  cause  of  action  against  all 
the  defendants.  Whether  or  not  she  proves  her  case  at  the  trial  is  a  totally  different 
question,  upon  which  no  opinion  can  now  be  given. 

In  the  result,  therefore,  their  Lordships  will  humbly  advise  Her  Majesiy  to 
direct  that  the  decree  of  the  High  Court  be  varied,  by  ordering  that  the  cause  be 
remanded  as  against  all  the  defendants. 

Their  Lordships  see  no  reason  why  the  ordinary  rule  as  to  costs  should  not 
prevail  in  this  case.  The  plaintiff  will,  therefore,  have  the  costs  of  this  appeal,  and 
of  the  appeal  to  the  High  Court ;  and  their  Lordships  will  direct  that  the  costs  of 
this  appeal  be  taxed  by  the  Registrar,  and  that  these  costs  and  the  costs  of  the 
appeal  to  the  High  Court  be  the  plaintiff's  cost  in  the  cause  in  any  event. 
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The  ISth  May  1876. 

Present : 
Sir  James  W.  Oolvile,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Mahomedan  Law — Inheritance — Will — Gift — Omia  Prohandi — Devise  to  Pious 
'Uses — Consent  of  Heirs — Leffitimacy — Marriage — Acknowledgment  of  Son — 
Presumption. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal* 

Khujooroonissa 

versus 

Mussamat  Boushun  Jehan. 

The  policj  of  the  Mahomedan  law  appears  to  be  to  preyent  a  testator  from  interfering  by  will 
with  the  conrse  of  the  devolution  of  property  according  to  law  among  his  heirs,  although  he  may  give  a 
specified  portion,  such  as  a  third,  to  a  stranger.  Bat  a  holder  of  property  may,  to  a  certain  extent, 
defeat  the  policy  of  the  law  by  giving  in  his  lifetime  the  whole,  or  any  part  of  his  property  to  one  of  his 
sons,  provided  he  complies  with  certain  forms,  the  onus  of  proving  which  clearly  is  upon  those  who  seek 
to  set  up  a  proceeding  of  this  sort. 

According  to  Mahomedan  law,  a  mere  deed  of  gift  without  consideration  is  invalid,  unless  accom- 
panied by  IV  c^very  of  the  thing  given,  as  far  as  it  is  capable  of  delivery,  or  a  seisin  on  the  part  of  the 
donee. 

In  order  to  make  a  deed  of  gift  for  a  consideration  valid,  two  conditions  must  concur  (1)  an  actual 
payment  of  the  consideration,  on  the  part  of  the  donee ;  and  (2)  a  bond  fide  intention  on  the  part  of 
the  donor  to  divest  himself  in  presenti  of  the  property  and  to  confer  it  upon  the  donee.  The  adequacy 
of  the  consideration  is  immaterial. 

A  devise  to  pious  uses  which  was  in  such  vague  terms  as  to  confer  the  beneficial  interest  on  the 
executor,  was  held  to  be  in  contravention  of  the  Mahomedan  law  and  invalid  without  the  consent  of 
the  heira. 

The  acknowledgment  by  the  father  and  by  the  whole  family  of  the  Intimacy  of  a  son'  was  held  to 
raise  soiae  presumption  of  tifie  marriage  of  his  mother. 

A  sufficiently  fall  history  of  this  case  is  set  out  in  the  judgment  of  the  Judicial 
Committee. 

Mr.  Cowie,  Q.C.,  and  Mr.  Bell  for  Appellant, 
Mr.  Leithy  Q'C.j  and  Mr.  Doyne  for  Respondent. 

Sir  James  ColvUe  delivered  the  judgment  of  the  Judicial  Committee  as 
follows  : — 

This  case,  which  fills  a  s^reat  mass  of  printed  papers  and  has  occupied  much 
time,  finally  r^olves  itself  into  a  few  points  not  attended  with  any  yeiy  ^at  diffi. 
calty.  In  order  to  make  those  points  intelligible  a  short  history  of  the  whole  case 
appears  to  be  necessary.  Rajah  Deedar  Hossein  died  in  1841,  possessed  of  half  of 
the  large  zemindary  of  Soorjapore.  He  left  five  sons  and  five  daughters.  According 
ix)  the  contention  of  the  one  side  he  left  five  widows ;  according  to  the  contention  of 
the  other  side  he  left  one  wife  and  four  concubines.  Enaynt  Hossein,  his  eldest  son^ 
possessed  himself  of  all  the  property  of  the  deceased  Rajah  by  virtue  of  two  dcteu- 
ments  which  he  set  up,  and  which  will  have  to  be  referred  tp  suosequently ,  one  being 
a  deed  of  gift  as  it  is  called^  and  the  other  a  will^  both  dated  the  18th  November  1839, 
about  two  years  before  the  death  of  the  Rajah. 

The  first  document  purported  to  convey  to  Enayut  one-third  of  the  zemindary. 
The  will  may  be  shortly  described  as  giving  to  Enayut  Hossein  a  third  of  what 
remained,  burdened  with  a  trust  of  a  somewhat  indefinite  character  for  pious  uses, 
but  with  a  bequest  of  the  residue  after  those  pious  uses  had  been  satisfied  to  the 
beneficial  use  of  Enayut  himself.  Enayut  was  put  into  possession  of  the  whole  of 
the  landed  property,  and  it  was  directed  that  the  other  children  were  not  to  be 

*  On  appeal  from  the  judgment  of  Kemp  and  Seton  Earr,  IXj  in  Regular  Appeals  Nob.  168  and  178 
of  1866,  dated  6th  January  1866  ]^9ee  6  W.  R.  4. 
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enabled  to  sell  or  dispose  ot  tbeir  shares  is  any  way.  Enaynt  was  to  pay  them 
ct'rtain  annuities,  which  he  does  not  appear  to  have  done,  and  it  was  only  of  the 

i>ersoiial  property  that  a  diviaioD  was  directed  in  accordance  with  the  Mabomedan 
aw.  By  virtue  of  these  documents  Enayut  took  possession  of  the  projierty  of  his 
father,  and  appears  to  have  reduced  the  other  members  of  the  family  to  a  state  of 
poverty.  He  struggled  for  some  time  to  obtain  mntation  of  names,  in  pursuance  of 
these  aocuments.  The  mntation  was  opposed  by  other  members  of  tbe  family,  bat 
was  finally  obtained  in  1844  upon  Enayut  giving  security.  After  that  time  some 
abortive  suits  were  instituted  b3' different  members  of  the  family  in  formA  paaperU; 
but  the  first  proceeding  necessary  to  notice  at  all  at  length,  is  a  anit  inatitited  by 
Khoobunissa,  who  was  tbe  widow  of  Nuzeeroodeeo,  the  tbird  son  of  Bajah  Deedar 
Hoaacin,  in  1852,  as  guarilian  and  protector  of  her  infant  daughter  Rousbuu  Jehan 
(the  present  plaintiff),  to  set  aside  both  the  deed  and  the  will  and  to  obtain  possession 
on  behalf  of  ber  daughter  of  a  14-8naa  share  (the  daughter's  share)  of  the  property 
of  Nnzebroodeen.  She  appears  to  bave  also  brought  a  suit  for  the  other  two  annas 
on  her  own  behalf. 

This  suit  came  to  be  heard  before  Mr.  Locb,  who  was  the  Judge  at  Puraeah  in 

1855.  His  decision  was  to  the  effect  that  both  the  documents,  the  deed  and  tbe 
will,  were  in  fact  executed  by  the  Rtyah  Deedar;  that  tbe  deed  was  valid,  but  that 
I  he  will  was  invalid  because  it  had  not  obtained  the  consent  of  the  heirs  other  than 
Enayut,  which  according  to  bis  view  of  the  will  was  necessary  by  the  Mahomedan 
law.  Enayut  Hossein  appealed  against  that  decision,  and  Khoobunissa  would  have 
had  an  undoubted  right  to  her  cross  appeal  but  for  what  subscquentiy  transpired. 
Pending  ibis  suit,  which  was  dedded  in  1855,  Enaytit  Hossein  baa  instituted  a  cross 
suit  against  Khoobunissa  for  tbe  purpose  of  carrying  into  effect  an  alleged  com- 

'  promise  to  wbicb  he  said  she  was  a  party,  be  alleging  that  she  had  received  some 
lis.  31,000  and  bad  executed  a  document  compromising  &e  suit  in  his  &vor.  This 
she  denied.     Issues  were  raised  upon  it,  and  this  case  came  on  for  trial  in  August 

1856,  rather  more  than  a  year  after  the  other  decision.  But  on  the  30th  August  of 
that  year,,  a  compromipe,  which  in  some  respects  may  be  undoubtedly  called  a  real 
compromii^e,  was  come  to.  Khoobunissa  then  filed  a  document,  in  which  she 
declared  that  she  would  not  any  longer  contest  the  questions  between  her  and 
Enayut  Hossein;  that  she  had  received  certain  money  from  bim  and  agreed  alto- 
gether to  bis  terms,  and  in  that  document  there  was  a  statement  that  her  daughter 
Itoushun  Jehan  assented  to  this  compromise.  Roushun  Jehan  was  also  represented 
OS  a  party  to  the  transaction,  and  as  asserting  herself  to  be  of  age.  That  com- 
promise was  given  effect  to  by  Mr.  Loch  )  it  was  also  given  effect  to  by  the  Sudder 
Dewanny  Adawlut  Court,  which  dismissed  the  appeal  and  gave  a  decree  in  tho 
terms  of  it  in  December  1856. 

Bousbun  Jehan,  tbe  present  plaintiff,  in  1859  married  Syad  Ahmed  Iteza,  a 
member  of  the  other  branch  of  the  family,  who  possessed  tbe  half  of  the  pergunnah 
Soojapore  other  than  that  which  was  held  by  Deedar  Hossein ;  and  in  1860  she  filed 
a  sait,  in  wbicb  she  asserted  that  she  was  no  party  to,  and  bad  no  knowledge  of,  the 
compromise  between  Enayut  and  her  mother,  and  that  it  was  effected  by  Frand.  and 
collnsion  on  tbe  part  of  both  of  them.  She  prayed  that  that  compromise  might  be 
set  aside,  and  she  praved  in  substance  for  a  review  of  tbe  judgment  of  Mr,  Loch,  so 
far  as  it  was  against  ner.  She  made  also  three  further  claims:  the  first  to  a  sl^re 
derived  by  her  father  from  his  brother  Edoo  Hossein,  who  had  died  before  him ; 
the  second  to  a  abare  in  right  of  ber  ^^ndniother,  Btbee  Loodbun,  whom  she 
alleged  to  have  been  a  wife  of  Deedar  Hossein.  She  thirdly  claimed  that  there 
should  be  added  to  the  whole  zemindary  property  a  portion  wbicb  Enayut  Hossein  had 
recovered  by  a  decree  of  this  Board  against  the  Kczas,  in  respect  of  the  right  of  bis 
grandmother  Ranee  Snmree.  It  may  be  as  well  at  once  to  dismiss  this  part  of  tbe 
case,  by  stating  that  it  is  not  now  denied  oo  the  part  of  Enayut  that  he  recovered 
this  sum,  not  in  tiis  own  right,  but  as  a  trustee  for  all  tbe  other  members  of  the  family. 
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This  suit  appears  to  have  been  deplorably  dealt  with  in  the  inferior  Courts  of 
India.  It  came  first  before  Mr.  Beaufort,  who  framed  a  certain  number  of  issues, 
and  proceeded  as  far  as  deciding  the  issues  in  bar.  Then  it  came  before  Mr.  Birch, 
who  apset  all  that  Mr.  Beaufort  had  done,  and  dismissed  the  suit  altogether  in  a 
summary  manner,  on  the  ground  that  the  cause  of  action  was  not  stated  with  suffi- 
cient pre'i'ision.  The  Hi^  Court  set  this  mistake  right  by  remanding  the  cause  to 
be  re-tried ;  whereupon  it  came  before  Mr.  Simson,  who  had  succeeded  Mr.  Birch. 
Mr.  Simson,  who  seems  to  have  very  imperfectly  apprehended  the  nature  of  the  suit, 
framed  an  issue,  which  by  no  means  decided  it,  and  after  his  trial  (if  it  can  be  so 
called)  of  the  case,  it  came  before  the  High  Court  again,  and  was  again  remanded. 
This  occurred  in  January  or  February  1864,*  when  a  very  careful  and  luminous 
judgment  was  given  by  uie  Chief  Justice  Bir  Barnes  Peacook  and  another  member 
of  the  Court,  which  it  is  now  necessary  more  particularly  to  refer  to.  The  High 
Court,  after  stating  that  the  case  had  not  been  properly  tried  or  even  apprehend^, 
remanded  it  for  the  following  issues  to  be  tried,  in  addition  to  the  one  laid  down  by 
Mr.  Simson,  which  was  as  to  the  validity  of  the  deed.  '^  1.  Was  the  plaintiff  of  age 
according  to  the  Mahomedan  law,  independently  of  Reg.  XXYl  of  1793,  at 
the  time  when  the  alleged  compromise  was  effected  ?  2.  Did  the  plaintiff  execute 
the  documents  which  purport  to  have  been  executed  by  her,  or  any,  and  which  of 
.  them  ?  3.  If  so,  was  sue  induced  to  execute  the  same  by  means  of  fraud  or  misre- 
presentation? 4.  Was  the  compromise  a  fair  one  and  beneficial  to  the  plaintiff? 
5.  Did  the  plaintiff  receive  any  portion  of  the  money  alleged  to  have  been  paid  by 
the  defendant,  or  any  portion  of  the  profits  of  the  putnee  talook  ?  6.  Did  the 
plaintiff's  mother,  Khoobunissa,  receive  the  money  ?  7.  Were  all,  or  any  and  which 
of  the  receipts,  alleged  by  the  defendant  in  his  written  statement  to  have  been 
executed  by  the  plaintiff,  executed  by  her?  8.  Was  the  decree  in  the  Zillah 
Court  of  Pumeah  of  the  30th  August  18S6,  establishing  the  receipt  for  the 
Bs.  31,400,  obtained  by  fraud  or  misrepresentation  ?  9.  Was  the  decree  of  the 
Budder  Court  of  the  10th  December  1856,  founded  on  the  alleged  compromise, 
obtained  by  fraud  or  misrepresentation  ?  10.  If  not,  was  it  binding  on  the  plaintiff 
as  carrying  out  an  arrangement  beneficial  to  her,  which  her  mother,  as  her 
guardian,  was  competent  to  enter  into  ?'*  The  High  Court  proceed  to  say,  "  These 
are  the  issues  which  we  consider  necessary  for  a  proper  determination  of  the 
plaintiff's  right  to  set  aside  the  decree  of  the  Sudder  Court.  It  appears  to  us  that 
this  appeal  is  in  the  nature  of  a  bill  for  a  review  of  judgment,  and  therefoFc  when 
the  decree  is  set  aside  by  virtue  of  a  regular  suit,  the  same  rights  will  arise  as  if  the 
Court  upon  review  of  judgment  had  set  aside  its  own  decree.  Then  they  go  on  to 
say :  ^*  The  above  issues  wiU  apply  of  course  to  the  plaintiff's  claim  only  so  far  as 
affects  that  portion  of  Deedar  Hossein's  properly  which  was  the  subject  of  the 
former  suit,  out  they  do  not  apply  to  the  shares  which  belonged  to  her  uncle  and 
her  grandmother,  or  to  the  share  of  the  property  recovered  by  the  defendant  by  the 
decree  of  the  Privy  Council.  These  are  wholly  distinct  matters  from  that  at  issue 
before  Mr.  Loch,  and  therefore  as  to  them  we  think  it  proper  to  lay  down  the 
following  issues  to  be  tried  by  the  Judge.''  Then  come  six  more  issues :  ^  1.  Did 
the  father  of  the  plaintiff  survive  her  uncle  £doo  Hossein,  and  is  the  plaintiff 
entitled  to  recover  any  and  what  portion  of  the  share,  if  any,  of  her  uncle  Edoo 
Hossein,  of  the  estate  of  the  plaintiff's  late  grandfather,  Raiah  Deedar  Hossein  ? 
2.  Did  Edoo  Hossein  receive  the  allowance  given  by*his  father's  will,  or  assent  to 
the  will?  3.  Did  the  plaintiff's  grandmother,  Mussamut  Bibee  Loodhun,  alias 
8aemah,  succeed  to  any,  and  what,  portion  of  the  estate  of  Rajah  Deedar  Hossein  ? 
4.  Did  Bibee  Loodhun  take  the  allowance  as  alleged  in  the  defendant's  written 
statement?  5.  Is  the  plaintiff  entitled  to  recover  any,  and  what,  portion  of  Bibee 
Loodhun's  share,  if  any,  of  Bajah  Deedar  Hossein's  estate?  6.  Is  the  plaintiff 
entitled  to  recover  any,  and  what,  portion  of  the  one-anna  eight-gunda  sha^  of  the 

*  24th  February  UUf—see  Sutherland's  Reports  for  1864,  p.  83. 
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zemindary  of  Soorjapore,  racorered  by  the  defendant  under  decree  of  the  Priry 
Council,  dated  the  11th  July  1859  ?" 

All  the  first  ten  isanes  which  related  to  the  ralidity  of  the  oompromise  in  the 
suit  which  was  beard  before  Mr.  Loch,  and  came  before  the  Sudder  Dewaony 
.  Adawlut,  were  decided  by  the  Judge,  Mr.  Maapratt,  before  whom  this  case  came  on 
its  remand,  in  favor  of  the  plaint«n.  With  respect  to  the  latter  issaee,  the  learned 
Jndge  found  against  the  plaintiff  upon  the  question  of  Edoo  Eossein  surviving  hia 
brother  Nnzeeroodeen,  her  father,  and  he  found  against  her  on  the  question  of  her 
right  to  succeed  to  any  portion  of  the  property  of  her  grandmotiier,  Bibee  Loodhnn. 
The  case  came  on  appeal  before  the  High  Court,  who  gave  a  very  elaborate  judg- 
ment in  January  1866.*  The  High  Conrt  agree  with  the  learned  Judge  of  tne 
Zillab  Oourt  in  his  finding  on  all  the  ten  isanea  relating  to  the  corapromiae,  and 
there  being  two  concorrent  findinga  upon  these  issues,  whioh  are  qoeslions  of  fact, 
their  Lordships  are  by  no  means  disposed  to  disturb  them.  Indeed,  it  has  scarcely 
been  argued  that,  giving  effect  to  tile  rule  on  this  subjeot,  they  should  be  ^iistnrbed. 

The  High  Court  next  came  to  the  ooDclusion,  that  the  oomprOmiae  b^g  eet 
aside,  owing  to  fraud  and  collusion  on  the  part  of  Snayut  Hossein,  Eoayat 
Hoswin's  right  of  appeal  against  Mr.  Loch's  judgment  was  not  revived,  whw^aa 
the  right  of  appeal  on  the  part  of  the  plaintiff  Bousbun  Jehan  was  revived.  From 
that  finding  their  Lordships  differ.  It  appears  to  thent  that  ihe  effect  of  setting 
aside  the  compromise  was  to  remit  both  pardea  to  their  original  rights,  and  that  if 
the  plaintiff  is  to  be  allowed  to  be  heard  to  appeal  against  so  much  of  the  decision  of 
Mr.  Loch  as  is  against  her,  Enayut  Hossein  ought  to  be  heard  to  «ppeal  against  so 
much'  of  the  decision  as  is  against  him.  The  High  Court  further  affirm  the  deci»on 
of  Mr.  Ldch  on  the  aabjeet  of  the  will,  which  was  in  favor  of  the  plaintiff,  but  they 
reverse  his  decision  so  far  as  it  concerns  the  deed  which  Was  against  her.  Further 
they  TevefEe  the  decision  of  Mr.  Mu^ratt  upon  the  two  questions  of  the  right  of  the 
plaintiff  to  succeed  to  Edoo  Hossein,  and  of  her  right  to  Biioceed  to  bar  grand- 
mother. The  case,  therefore,  reduces  iteelf  to  four  qoesCionB, — ^first,  the  validi^  of 
tlie  deed ;  secondly,  the  validity  of  the  will ;  thirdly,  the  survivorship  between  Edoo 
and  Nnzeeroodeen ;  and,  fourthly,  the  plaintiff's  right  to  succeed  to  her  grand- 
mother. 

The  policy  of  the  Mahomedan  law  appears  to  be  to  prevent  a  testator  inter- 
fering by  will  with  tie  oourae  of  the  devolution  of  property  according  to  law  am<H]g 
his  heirs,  although  be  may  give  a  specified  portion,  as  much  as  a  third,  to  a  stranger. 
But  it  also  appears  that  a  holder  of  property  may,  to  a  certain  extent,  defeat  the 
policy  of  the  law  by  giving  in  his  lifetime  the  whole  or  any  part  of  his  property  to 
one  of  his  sons,  provided  he  complies  with  certain  forms.  It  is  inoumbent,  however, 
upon  those  who  seek  to  set  up  a  proceeding  of  this  sort,  to  show  very  clearly  that 
the  forma  of  the  Mahomedan  law,  whereby  its  policy  is  defeated,  have  been  oem- 
plied  with.  There  is  no  question  of  the  execution  by  Rajah  Deedar  Hossein  of  this 
deed  giving  one-third  to  his  son  Enayut  on  the  10th  November  1889.  The  deed 
was  either — to  use  English  expressions — a  deed  of  gift  simply,  or  a  deed  -of  gift  for 
a  consideration.  If  it  was  simply  a  deed  of  gift  without  consideration,  it  was  Invalid 
unless  accompanied  by  a  delivery  of  the  thing  given,  as  far  as  that  thing  is  capable 
of  delivery,  or  in  other  words,  by  what  is  terinea  in  the  books  a  seisin  on  the  part  of 
the  donee.  In  their  Lordships'  judgment  thoro  was  no  delivery  of  this  kind,  JGvem 
assuming  that  although  the-  estate  was  under  attaohmeut,  a  sufficient  seisin  in  it 
remained  to  the  donor  which  he  could  impart  to  the  donee,  Still  it  appears  hy  the 
evidence  of  Mr.  Perry,  which  is  treated  as  trustworthy  on  botii  sides,  that  in  point 
of  fact  Bajah  Deedar  Hoasein  remuinod  in  receipt  of  the  rente  and  profits  oS'  the 
property  until  his  death.  Therefore  if  the  deed  were  a  mere  deed  of  gift  there  was 
not  that  delivery  of  possession  which  was  necessary  to  give  it  effect  by  Mahomedan 
law.  A  question  which  was  touched  upon,  though  not  much  argued,  viz.,  whether 
•  6tb  January  1K6G ;— »«  5  W.  E.  i. 
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the  doctrine  of  Mahomedan  law  relating  to  ^'oonfusion  of  gifts"  applied^  appears 
not  to  arise,  as  there  was  no  delivery  of  possession. 

Bat  it  was  contended  ihat  this  was  a  deed  of  gift  for  a  consideration,  and 
therefore  that  the  delivery  of  possession  was  not  necessary.  But  it  was  conceded 
that  in  order  to  make  the  deed  valid  in  this  view  of  the  case,  two  conditions  at  all 
eventa  must  ooncuri  viz,,  ajQ  actual  payment  of  the  consideration  on  the  part  of  the 
donee,  and  a  bcnAfide  intention  on  tne  part  of  the  donor  to  divest  himself  in  presenti 
of  the  property,  and  to  confer  it  upon  the  donee.  Undoubtedly,  the  adequacy  of  the 
consideration  is  aot  the  question*  A  consideration  may  be  perfectly  valid  which  is 
wholly  inadequate  in  amount  when  compared  with  the  thing  given*  Some  of  the 
oasee  have  gone  so  far  as  to  say  that  even  a  jgift  of  a  ring  may  be  a  sufficient 
oonaideration ;  bnt  whatever  its  amount  it  must  oe  actually  and  bond  Jide  paid. 

Upon  the  subject  of  opnsiderat^on  there  is  thq  evidence  of  Mr.  Perry,  who  was 
pi?escait  at  the  time  of  the  execution  of  the  document;  who  says  that  the  Bajah 
admitted  that  at  some  previous  time  he  had  received  tiie  consideration.  There  is 
the  evidence  of  Snayut  Hossein  himself,  who  speaks  to  having  paid  the  considera- 
tioQ,  although  he  does  not  condescend  to  any  particulars,  and  there  is  the  evidence  of 
one  or  two  other  witnesses,  who  speak  of  tiie  consideration  being  given  at  the  time 
o(  tiie  execution,  which  appears  scarcely  reconcilable  with  the  evidence  of  Mr.  Perry. 
Bpt  the  whole  transaction  must  be  looked  to*  Mr.  Perry  speaks,  as  far  as  his 
knowledge  is  concerned,  of  the  deed  remaining  in  the  possession  of  Bajah  Deedar 
Bossein,  although  no  doubt  there  is  s<vne  evidence  to  the  opposite  effect  But  it  is 
certain  that  no  proceeding  was  taken  for  obtaining  mutation  of  names  for  more 
than  12  months  after  the  execution  of  th^  deed.  A  petition  was  presented  on  the 
16th  March  1841,  purporting  to  be  on  the  part  of  the  B^ah,  and  requesting  a 
mutation  of  names,  and  there  was  another  by  Ilnayut  on  the  3rd  May  of  that  year. 
But,  on  the  19th  June  of  that  year,  the  Bftjah  Deecutr  presented  a  petition  altogether 
nvpadiating  the  transaction,  deolaring  that  he  had  received  no  consideration  money 
whatever,  that  it  was  not  intended  that  any  transfer  should  take  place  until  after  bis 
dieath,  Bind  praying  that  the  mutation  of  names  should  not  be  effected.  On  being 
qoeati<med  what  his  real  wishes  were,  he  still  persisted  in  declaring  his  wish  that 
Enayut  should  not  be  substituted  for  him  in  the  books  of  the  coUectorate.  It  is 
true  that  on  the  19th  November  1841  a  petition  was  laid  before  the  Collector,  pur- 
porting to  come  from  Deedar  Hossein,  in  which  be  set  up  the  transaction,  declaring 
that  he  bad  received  the  consideration  money,  and  desiring  that  the  name  of  bis  son 
should  be  entered ;  but  tiiat  was  several  days  after  he  was  dead.  He  died  on  the 
15th,  The  petition  was  dated  on  the  14th,  received  on  the  19th,  and  the  Collector 
very  properly  declined  to  act  upon  it.  No  evidence  was  given  as  to  the  state  of  the 
Bigah  when  he  executed  this  petition,  so  shortiy  before  his  death  (if  indeed  he  did 
execute  itj),  although  Bajah  Bnayut  Hossein,  and  Heera  Lall,  the  m'ookhtar  who 
waa  oonoemed  in  it,  either  of  whom  could  probably  have  given  information  on  the 
aolQect,  were  not  examined  as  witnesses  in  the  cause. 

Taking  into  consideration  all  these  circumstances,  their  Lordships  have  come 
to  ihe  conclusion,  that  the  transaction  set  up  on  behalf  of  the  defendants  was  not  a 
real  one,  that  no  real  consideration  passed,  that  there  was  no  intention  on  the  part 
qf  ihe  Biyah  to  part  with  the  property  at  once  to  his  son,  but  that  both  father  and 
son  were  Endeavoring  to  evade  the  Mahomedan  law,  by  representing  that  to  be  a 
present  transfer  of  prpperty  which  was  intended  only  4o  operate  after  the  father's 
death.  Their  Lordsnips  tiierefore  agree  with  the  High  Court  in  their  view  of  the 
e&ot  of  the  deed. 
L  The ,iie^. question  arises  as  to  the  will.     It  was  found  as  a  fitct  by  Mr.  Loch 

!^^  tbut  the  hi^irs  h^  not  consented  to  this  will :  and  with  that  finding  their  Lordships 
are  satined.  But  it  was  argued  by  Mr.  Cowie,  first,  that  the  will  did  not  require 
OonfirmfitiQn ;  secondly,  tbat.at  all  events  so  much  of  it  as  cave  one-third  to  Enayut 
Hossein   for  pious   uses  was  not  in  contravention  of  Mahomedan  law,  and  was 
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therefore  v^id  without  confirmatioQ.  He  effect  of  the  tWII  is,  in  the  first  place,  to 
declare  Enayat  Hossein  the  executor  and  representatiTe  of  Deedar  ftnd  to  direct 
him  to  look  after  the  zemindnrj'-,  and  so  forth.  TTien  follows  this  passage ;  "  I  divide 
the  remaining  two-thirds  now  under  my  possossion,  uiltnterferecf  and  nnooncemed 
by  any  one  else,  into  three  portions.  One  portion  tb  be  laid  oat  as  the  execator 
may  tliink  proper  for  the  testator's  welftire  hereafter,  by  charity  «md  pilgrinmge, 
and  keep  ap  the  family  usage,  namely,  the  expenses  of  the  mosqae  and  tazeeadane 
of  the  sacred  martyrs,  and  for  the  comfort  of  ttift  tnkvellers,  liie  surplus  amount  to  be 
appropriated  by  himself  the  execdtor."  Then  it  goes  on  to  say,  fiim  the  other  two- 
thirds  "  bg  shall  keep  everyone  by  bis  good  Aoudnct  and  affection  contiented  and 
satisfied.  It  is  also  necessary  for  all  persons  having  rights,  beit^,  ttdd  fiiends 
connected  with  me  to  obey  the  said  execator  and  consiaer  him  iliy  represenSative." 
Then  further:  "  None  of  the  heirs  have  power  to  sell  or  divide  the  landed  property 
mentioned  in  the  will."  This  will,  in  its  gAieral  scope,  appear*  to  their  Lordsbipa 
to  be  in  contravention  of  Mahomedan  law.  With  respect  to  the  limited  contOB- 
tion,  that  it  may  be  supported  with  respect  to  the  dovise  of  the  one-thii^  shatv,  it 
appears  further  to  their  Lordships  that  that  devise,  Considering  tlie  vagae  dtatsetlBr 
of  if,  and  that  the  beneficial  interest  is  left  to  Enayut  Hossein  afteir.he  has  deveted 
what  be  may  deem  suiGcieDt  to  certain  indefinite  pious  nSea^  \i  in  reality  ha  attempt 
to  give,  nnaer  cover  of  a  religious  bequest,  an  intot^st  in  one-third  66  Snayilt 
Hosspin,  in  contravention  of  Mahomedan  law. 

The  survivorship  between  Edoo  and  Nnreeroodeen  is  a  question  made  by  no 
means  clear  on  either  side.  Mr.  Muspratt  appears  to  have  decided  it  ilmost,  if  not 
entirely,  upon  the  ground  that  Enayut  Hossoiit  put  in  certain  proceedings  >»nybrWK2 
pauperU,  the  petition  to  sue  and  other  documeuta,  purpdrting  bo  haVe  been  execated 
by  Edoo  iii  1845.  If  he  did  dlen  execnto  tbem,  undoubtedly  be  bad  sar^fed  his 
brother,  who  died  in  January  or  February  1844.  'Ib6rh  appears  to  have  beefl  oral 
evidence  on  both  sides ;  on  the  one  side,  that  Ed4o  li*ied  unSl  184'5,  oh  tlte  other 
that  he  died  some  time  in  1843,  a  feVir  months  bftford  ini  brother.  The  jikdgnlent 
of  the  High  Court  appears  to  be  in  effect  that  after  a  very  cai*eful  consideration  of 
these  docnments,  after  directing  various  searches  fOr  the  originals,  of  which  attested 
copies  were  produced,  which  searches  proved  fruitless,  they  have  come  to  the  omi- 
clusion  that  these  documents  are  not  genuine.  Their  Lordships  do  not  fftel  that 
sufficient  proof  is  laid  before  them  to  satisfy  them  that  the  High  Court  were  wrong 
in  that  decision.  Those  documents  being  rej6ct«d  as  fabricated,  the  Gonrt  say  in 
substance  that  they  credit  the  testimony  of  the  plaintiff  rather  than  that  of  tbe 
defendant,  who  had  shown  bi/nself  capable  of  fabricating  docnments,  and  that  they 
do  not  in  this  question  believe  witnesses  who  on  other  pitrte  of  the  ixM  had  not 
been  believed. 

Under  these  circumstances,  whatever  might  have  been  theit  Loi^^Jis'  View 
if  the  case  had  come  before  them  as  a  tribnnM  of  first  instance,  th^ey  do  not  think 
that  sufficient  ground  has  been  shown  for  reversing  the  decision  of  th*  H^h  Ooart. 

There  remains  the  question  of  tlie  right  of  tbe  plaintiff  to  BOcdied  to  Bibee 
Loodhnn,  and  that  depends  upon  whethet  Bibee  Loodhun  was  merely  a  ccmcnbhie 
or  a  wife.  It  is  an  undisputed  fact  that  Nnzeeroodeen,  the  Son  of  Biboe  Loddhnn, 
was  treated  by  his  father  and  by  all  the  members  of  the  family  as  a  legitim^e  boq. 
It  is  not  that  be  was  on  any  particular  occasions  recognised  by  his  fethef,'  bnt  Uiat 
he  always  appears  to  have  been  treated  on  the  Same  footing  as  the  other  legittmate 
sons.  This  of  itself  appears  to  tbeir  Lordships  to  tuise  some  presamplkm  that  bis 
mother  was  his  father  s  wife.  That  such  a  presumption  arises  under  such  circnm- 
stances  appears  to  have  been  laid  down  in  a  case  which  has  been  referred  to,  KAajah 
Hidayvt  Oollakv.  RaiJan  Khanum*  in  the  3rd  Volume  of  Moore's  IndiaD  Appeals, 
p.  29.5,  in  which  Dr.  Lusbington,  who  delivered  the  judgment  of  this  Board,  makes 
this  observation  (p.  318)  :  "The  effect  of  that  apjiears  to  be,  that  where  a  child  has 
•  0  W.  R.  r.  C.  52 ;  I  SulU.  p.  C.  E.  167. 


been  l>orn  to  a  father,  of  a  raoUier  whero  there  has  been  not  a  mere  casual  conon- 
binage,  but  a  more  permanent  connection,  and  where  there  is  no  insurmountable 
obstacle  to  such  a  n^arriage,  then,  according  to  the  Mahomedan  law,  the  presump- 
tion is  in  favor  of  such  marriage  having  taken  place."  In  this  case  there  is  no 
evidence  thi^t  Bihee  Loodh^P  was  a  wpman  of  bad  character,  or  that  her  connection 
was  merely  casual.  She  appears  to  have  lived  in  the  house,  at  all  events  up  to  the 
death  of  the  Rajah. 

The  same  doctrine  was  Uid  down  rather  more  strongly  in  a  recent  case,  which 
came  before  this  Board  pn  tJbe  20th  March  1873.  -In  the  case  of  Newab  MaUca 
Jehan  SaMba  v.  Mahomed  Uahkurree  Khan^  *  a  case  from  Oudh,  and  a  Sheeah  case, 
their  Lordships  say  : — "  This  treatment  of  the  daughter  by  the  appellants  " — ^that  is 
to  say,  the  treatment  of  th^  daughter  as  a  member  of  the  family — "  a£Kords  a  strong 
presumption  in  favor  of  the  right  of  her  mother  to  inherit  from  her."  The  question 
there  was  whether  the  mother,  who  was  said  to  be  a  slave  girl,  inherited  from  her 
daughter,  whom  she  survived,  the  same  question  which  would  have  arisen  in  this 
case  if  Bibee  Loodhun  had  survived  her  son  JNuzeeroodeen.  Their  Lordships  go  on 
to  say,  after  noticing  various  acts  of  acknowledgment  of  the  legitimacy  of  the  child : 
— "  Aftei:  these  acknowledgments,  Mulka  Jehan  and  the  appellants  who  act  with  her 
ought,  in  their  LordAip's  view,  to  have  been  prepared  witn  strong  and  conclusive 
evidence  to  rebut  the  presumption  raised  by  their  own  acts  and  conduct ;  and  in  the 
absepoe  of  such  evidence,  they  think  the  presumption  must  prevail.'' 

It  appears  to  their  Lordships,  thereforo^  that  the  undoubted  acknowledgment 
by  the  father  and  by  the  whole  family  of  the  legitimacy  of  Nuzeeroodeen  raises  some 
presumption  of  the  marriage  of  his  mother.  But  it  is  said  that  that  presumption  is 
rebutted.  The  evidence  chiefly  relied  upon  fpr  that  purpose  is  the  will  of  the  Rajah, 
in  which  undoubtedly  there  is  this  expression  :  ^'^  t^or  the  maintenance  of  four  female 
servants  monthly,  75  ;  annually,  900/'  and  Bibee  Lopdhun  does  appear  to  have  been 
one  of  those  female  servants  there  mentioned.  At  the  same  time,  it  is  to  be  observed, 
this  expression  occurs  only  in  the  schedule  ;  whereas  in  a  part  of  the  will  preceding 
that  schedule  there  is  this  expression  :  "  The  shares  of  the  executor  and  or  the  sons, 
daughters,  and  wives  of  the  tef»tat6r  and  other  claimants  from  the  estate  fixed  an- 
nually at "  so  and  so  ;  and  the  subsequent  provision  for  the  maintenance  of  every 
female  servant  appears  to  be  ap  expansioi^  of  that  paragraph  in  which  they  are 
spoken  of  as  wives. 

But  further,  there  is  the  undoubted  acknowledgment  by  Enayut  Hossein 
himself  of  Bibee  Loodhun  being  a  wife,  inasmuch  as  when  Khyroonissa,  the  prin- 
cipal wife,  brings  a  suit  against  him,  Enayut  Hossehi;!  objects,  on  the  ground  that 
Bibee  Loodhun,  one  of  the  other  wives,  is  not  joined. 

Under  these  circumstances  it  appears  to  their  Lordships  that  there  is  evidence 
not  only  from  the  acknowledgment  of  Nuzeeroodeen's  legitimacy  by  the  family,  but 
from  the  admission  of  Enayut  Hpssein,  that  Bibee  Loodhun  was  a  wife,  and  not 
merely  a  servant.  It  is  indeed  alleged  that  she  was  what  is  called  a  temporary  wife, 
and  among  the  Sheeah  sect  there  appears  to  be  a  power  pf  taking  a  mere  t^mjiorary 
wife.  But  it  is  to  be  observed  that  there  is  no  evidence  of  hers  being  what  is  callecl 
a  temporary  marriage,  and  indeed  the  witnesses  who  seek  to  impugn  the  marriage 
on  the  part  of  the  defendant  speak  of  Bibee  Loodhun  not  as  a  temporary  wife,  but 
as  a  mere  servant.  The  question,  therefore,  seems  to  be  not  whether  she  was  a 
temporary  wife  in  the  sonse  attached  to  that  term  in  Mahomedan  treatises,  but 
whether  she  was  a  wife  or  >Fhether  she  was  a  mere  servant  On  the  whole  their 
Lordships  concur  with  the  finding  of  the  High  Court,  The  evidence  preponderates 
that  she  was  a  wife  and  not  a  mere  servant,  though  no  doubt  a  wife  of  an  inferior 

order* 

A  question  further  arose  as  to  the  amount  of  the  share  which  the  plaintifi^  would 
be  entitled  to,  assuming  that  Bibee  Loodhun  was  a  wife,  and  it  would  certainly  seem 

♦  26  W.  B.  26  ;  2  Suth.  P.  C.  R.  830. 
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that  her  share  would  only  be  a  fifth  of  an  eighth,  that  is,  a  fortieth  share  ;  whereas 
she  appears  to  have  received  something  more  bv  the  decree  of  the  Court.  But  it  is 
to  be  observed  that  tbis  in  a  greiit  measure  is  a  matter  6f  detail,  atid  possibly  a 
clerical  error  of  miscalculation,  which  might  have  been  set  right  on  an  application 
to  the  High  Court,  and  that  in  fact  the  High  Court  did  invite  applications  for  the 
purpose  of  remedying  errors  of  this  kind. 

The  result  is,  that  with  the  exception  of  the  slight  variation  of  amount  in  the 
case  of  the  claim  of  Mussamut  Bibee  Loodhun,  their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  decree  of  the  High  Court  and  to  dismiss  this  appeal  witti 
costs. 


The  19th  May  187& 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smith, 

and  Sir  Robert  P.  Collier. 

Execidion  Sale — IrregvZariiy — Review  of  Orders — Power  of  High  Court  Act  VIII 

of  1859  ss.  249,  257,  376,  378. 

On  Appeal  from  the  High  Court  of  Judicature  ai  Fori  WiUiq^  in  BengaL* 

Girdhari  Singh 

versiis 

Hurdeo  Narain  Sahoo. 

Qu^re. — Whether  Act  VIII  of  1859  8.  876  applies  to  ordera^  or  merely  to  decrees.  Bat  even 
admitting  that  a  review  of  judgment  can  take  pla(»  in  the  case  of  an  order  rejecting  the  objections 
made  by  the  judgment-debtor  to  a  sale  in  execution,  the  auction-purchaser  is  entitled  to  be  sommoned 
and  heard  in  support  of  the  order  sought  to  be  reviewed,  as  provioed  bj  s.  878. 

Inadequacy  of  price  is  in  itself  no  ground  for  refusing  to  confirm  a  sale  acoordiog  to  s.  267. 

Where  a  Lower  Court,  after  rejecting  the  objections  to  a  sale,  refuses  to  confirm  it,  or  to  grant  a 
certificate  of  confirmation,  it  is  competent  to  the  High  Court  by  a  proceeding  in  the  nature  of  a  mandamua, 
to  order  the  Lower  Court  to  do  that  which  it  ought  to  have  dona 

Under  s.  249  the  amount  of  the  Government  revenue  assessed  upon  the  estate  to  bd  sold  in  ezecataon 
of  a  decree  should  be  stated  correctly  in  the  notification  of  sale,  ^peci^ying  the  amount  of  the  revenue 
at  a  lower  figure  than  it  really  is  may  be  an  error  against  the  interest  of  the  jtldgment-dfebtot,  which,  if 
the  sale  is  confirmed  and  he  can  prove  that  he  has  sustained  actual  damage  by  the  irtegularily)  would  be 
a  sufficient  ground  for  setting  aside  the  confirmation  upon  an  appeal  against  it.  In>the  preicsnt  case 
the  judgment-debtor  was  held  to  be  barred  from  objecting  to  the  notification  of  sale  on  the  ground  of 
error,  as  it  appeared  that,  in  applying  for  a  postponement  of  the  sale,  he  agreed  to  the  attachment  and 
the  notification  being  maintained. 

This  was  an  appeal  from  an  prder  of  the  High  Court  of  Calcutta  made  in  the 
exercise  of  the  power  of  superintendence  qver  the  inferior  Courts,  conferred  by  the 
24  and  25  Vic.  c.  104  s.  15. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Com- 
mittee as  well  as  the  order  of  the  High  Qourt  appealed  from.  The  Lower  Court 
had  disallowed  certain  objections  to  an  execution-sale,  and  on  a  second  application 
had  reversed  its  former  ordej:.  The  High  Court  set  aside  this  order  in  review  as 
ultra  vires. 

Mr.  Cowie,  Q.C.,  a?]f4  Mr.  Doyne  for  Appellant. 
Mr.  Leiih,  Q^C,  and  Mr.  BeUio^  Respondent. 

Si/r  Barnes  Peacock  delivered  the  judgment  of  the  Judicial  Committee  niR 
follows : — 

In  the  present  case,  Girdhari  Singh,  the  appellant,  was  the  judgment-debtor, 

*  From  the  judgment  of  KemJ)  and  Pontifex,  JJ.j  passed  on  1  Ith  March  1873,— je0  19  W.R.  227. 
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and  the  respondent,  Hurdeo  Narain  Sahoo,  was  the  purchaser  at  a  sale  in  execu- 
tion. The  saJe  in  question  took  place  on  the  9th  September  1872,  and  the  estate 
was  sold  to  the  respondent  for  the  sum  of  Rs,  65,000,  he  being  the  highest  bidder 
at  the  auction.  On  the  lat  October  1872  the  judgment-debtor,  under  the  pro- 
visions of  Act  VIII  of  1859  s.  256,  made  objections  to  the  sale.  The  256th  Section 
says,  "  No  sale  of  immoveable  property  shall  become  absolute  until  the  sale  has 
been  confirmed  by  the  Court.  At  any  time  within  30  days  from  the  date  of  the 
sale  application  may  be  made  to  the  Court  to  set  aside  the  sale,  on  the  ground  of 
any  material  irregularity  in  publishing  or  conducting  the  sale;  but  no  sale  shall 
be  set  aside  on  the  ground  of  such  irregularity  unless  the  applicant  shall  prove  to 
the  satisfaction  of  the  Court  that  he  has  sustained  substantial  injury  by  reason  of 
such  irregularity."  The  judgment-debtor,  therefore,  under  this  Section  was  bound 
to  sho'w  that  some  material  irregularity  in  publishing  or  conducting  the  sale  had 
taken  place,  and  that  he  had  sustained  substantial  injury  by  reason  thereof 

One  of  the  objections  which  the  judgment-debtor  made  to  the  sale  was  that 

the  attachment  puruoannah  showed  *'  the  amount  of  the  decree  to  bje  Rs.  61,677, 

and  the  Oovemment  revenue  of  the  mouzah  sold  to  be  Rs.  8,146 ;  contrary  to  this 

the  amount  of  the  decree  has  been  specified  as  Rs.  54,000,  and  the  Government 

revenue  as  Rs.  3,000  in  the  sale  notification.     This  is  wrong  and  contrary  to  the 

real  facts."     Now,  instead  of  the  proclamation  stating  the  Government  revenue  to 

be  Rs.  8,146,  it  stated  it  to  be  Rs.  3,146,  the  irregularity  occasioned  being,  in  all 

probability,  the  substitution  of  the  figure  3  for  the  figure  8.     The  case  came  on  to 

be  heard  upon  the  petition  of  the  appellant  before  the  Subordinate  Judge,  who 

sajrs,  *'  Whereas  there  is  no  reason  to  decide  the  sale  to  be  irregular,  it  is  ordered 

that  this  petition  be  rejected."    Hlaving  rejected  the  petition  and  treated  the 

objections  as  insufficient,  he  ought  to  have  done  something  further ;  he  ought  to 

have  proceeded  under  s.  257  to  pass  an  order  confirming  the  sale.    That  Section  says, . 

''If  no  such  application  as  is  mentioned  in  the  last  preceding  Section  be  made,  or 

if  such  application  be  made  and  the  objection  be  disallowed,  the  Court  shall  pass 

an  order  confirming  the  sale;  and  in  like  manner  if  such  application  is  made,  and 

if  the  objection  be  allowed,  the  Court  shall  pass  an  order  setting  aside  the  sale 

for  irregularity.    If  the  objection  be  allowed,  the  order  made  to  set  aside  the  sale 

shall  be  final;  if  the  objection  be  disallowed,  the  order  confirming  the  sale  shall 

be  open  to  appeal."    If  the  Subordinate  Judge  had  followed  the  directions  of  the 

Act,  and  having  disallowed  the  objections  had  made  an  order  for  confirmation, 

that  confirmation   would  have  been  appealable  to  the  High  Court.     But  the 

Judge  not  having  made  an  order  of  confirmation,  the  judgment-debtor  applied  to 

the  Subordinate  Judge  to  review  his  decision  under  s.  376  of  the  Code  of  Civil 

Procedure.    That  Section  speaks  merely  of  decrees,  and  not  of  orders.    But  even 

admitting  that  a  review  of  judgment  in  this  case  could '  have  taken  place,  the 

auction-purchaser  was  never  summoned.    He  had  no  opportunity  of  showing  cause 

against  a  review  of  judgment.     S.  378  of  the  Act  saj^s :  "  Provided  that  no  review 

of  judgment  shall  be  granted  without  previous  notice  to  the  opposite  party  to 

enable  him  to  appear  and  be  heard  in  support  of  the  decree  of  which  a  review  is 

solicited."    The  order  passed  upon  the  review  was  this :  **  This  petition  has  been 

filed  anew  under  the  provisions  of  s.  376  Act  VIII  of  1859.    It  appears  that  the 

judgment-debtor  has  put  in  the  entire  amount  of  the  decree  Rs.  54,232-2-1  J  pie, 

hence  there  is  no  necessity  for  the  holder  to  get  the  sale  confirmed ;"  the  word 

"holder"  meaning  the  decree-holder;  but  he  says  nothing  as  to  the  right  of  the 

auction-purchaser  to  come  in  and  have  it  confirmed ;  he  says,  *'  Hence  there  is  no 

necessity  for  the  decree-holder  to  get  the  sale  confirmed.     It  appears  that  the  sale 

has  not  been  as  yet  confirmed,  and  the  judgment-debtor  has  also  paid  the  interest 

of  the  consideration  money  for  the  auction-purchase.     From  these  facts  it  appears 

that  the  judgment-debtor  has  really  sustained  a  great  loss  by  this  sale,  and  has 

paid  the  decretal  amount,  together  with  the  interest  of  the  purchase-money.    The 
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propertiT  soM  is  tbe  Eincestral  estate  of  the  jiidgnient-debtor.  and  seems  to  hava 
been  sold  at  an  inadequate  price;  and  on  reference  to  the  record  there  also  appears 
to  be  some  mistake  in  the  account.  It  is  therefore  ordered  that  the  sale  be  set 
aside,  that  the  decretal  amount  paid  by  the  judgment-debtor  be  paid  to  the  decree- 
holder,  that  the  purchase-money  paid  by  the  auction-purdiaser  be  returned  to 
him,  and  that  the  interest  on  the  purchaae-money  paid  by  the  judgment-debtor 
be  also  paid  to  him."  Upon  that  order  being  made,  the  auction-purchaser  came 
in;  and  on  the  11th  November  1872  he  petitioned,  and  said,  "1.  When  the 
objections  of  the  judgmenUdebtor  to  the  (tale  were  dinallowed,  my  right  for  the 
confirmation  of  the  sale  became  alMolute  and  perfect.  Against  that  order  only 
an  appeal  could  be  preferred  to  the  High  CourL  2.  The  order  rejecting  the 
objections  in  respect  of  the  sale  cannot,  under  tbe  provisions  of  s.  376  Act  VIH 
of  1859,  he  held  to  be  in  the  nature  of  a  decree,  hence  the  review  of  such  an 
order  is  out  of  the  jurisdiction  of  the  Court  3.  If  for  Uie  sake  of  argument  it  be 
granted  that  such  an  order  is  lit  to  be  reviewed,  it  was  nevertheless  nscessaiy  to 
have  carried  out  the  entire  provision  of  the  law  in  req>ect  of  review,  and  it  was 
necessary  to  issue  a  notice  under  s.  378  Act  VIII  of  1859  to  me,  the  petitioner, 
and  it  was  proper  to  hear  my  pleader's  arzumenta  regarding  the  disallowing  of 
the  review.  4.  The  grounds  under  which  the  Court  has  set  aside  the  sale  are  not 
sufficient  according  to  law.  For  this  reason  I  beg  to  file  this  petition,  and  pray 
that  tbe  order  of  the  9th  November  idem  being  set  aside,  the  sale  be  eonfinned 
and  a  certificate  of  sale  be  granted  to  me."  Upon  that  the  Judge  refiised  to 
confirm  the  sale  or  to  grant  the  certificate.  He  says,  "  In  the  notification  the  sum 
of  Bs.  3,146-11  has  been  specified  in  the  place  of  the  sum  of  Ba.  8,146-11." 
Therefore  he  alludes  to  the  mistake  in  the  proclamation  which  be  had  aU'eady 
overruled.  He  says,  "  There  is  no  doubt  that  this  estate  has  been  sold  at  a<very 
low  price,  for  Baboo  Kooig  Lai,  the  goma^ta  of  Baboo  Hurde  Narain,  tbe  auction- 
purchaser,  himself  admitted  to  me  that  the  estate  sold  by  auction  is  leased  on  a 
jumma  of  Re.  18,000  or  19,000." 

The  sale  having  been  effected  at  a  low  price  would  in  itself  be  no  ground  fiir 
refiising  to  confirm  the  sale.  But  it  appears  that  under  s.  249  of  Act  VIIT  of 
1S59  it  was  necessary  to  state  correctly  jn  the  notification  of  the  sale  what  was 
the  amount  of  the  Government  revenue  assessed  upon  the  estate.  The  Subordinate 
Judge  having  refused,  under  hie  order  of  tbe  lltb  November  1872,  to  confirm  the 
sale  or  to  grant  a  certificate  of  confirmation,  an  application  was  made  to  the  High 
Court,  not  by  way  of  appeal,  but  under  the  provisions  of  the  24  and  26  Vic,  ■ 
cap.  104,  s.  l/i,  which  enacted  that  "Each  of  the  High  Courts  established  luider 
this  Act  shall  have  euperintondence  over  all  Courts  which  may  be  subject  to  its 
appellate  jurisdiction."  The  Subordinate  Judge  then  having  refused  to  confim 
the  sale,  he  having  dis^lowed  the  objections,  it  was  competent  to  the  High  Court, 
by  a  proceeding  m  the  nature  of  a  mandamus,  to  order  the  Lower  Court  to  do 
that  which  it  ought  to  have  done,  namely,  having  rejected  the  objections  to  the 
sale,  to  oonfirm  it;  and  the  High  Court  proceeded  upon  that  Section  and  made  the 
order.  But  the  High  Court  did  not  merely  treat  the  judgment  of  the  Subordinate 
Judge  upon  the  application  for  review  as  a  nullity ;  they  entered  into  the  question 
as  to  whether  the  objections  to  the  sale  were  valid  or  not  valid.  In  fact  they 
treated  the  case  in  their  decision  as  if  the  Lower  Court  had  actually  confirmra 
the  sate,  and  there  had  been  fin  appeal  to  them — against  ihai  cooMrtaation.  Their 
liordships  think  that  they  may  look  at  the  case  now  in  the  way  in  which  the 
Judges  looked  at  it  then,  to  aee  whether  there  were  really  any  objections  to  the 
sale  which  would  have  been  a  ground  for  setting  aside  the  confirmation  of  tbe 
sale,  if  the  Subordinate  Judge  when  he  rejected  the  objecUons,  bad  passed  an 
order  confirming  it. 

Now  the  only  material  objection  to  the  notification  of  the  sale  was  that  to 
which  tension  has  already  been  made,  namely,  that  the  ntdder  ju-mma  was 
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stated  to  be  li^.  3,000  odd  instead  of  Rs.  8,000  odd.     Section  249  directs  that  the 
notification  of  the  sale  shall  state  the  amount  for  the  recovery  of  which  the  sale 
is  ordered,  specifying  the  time  and  place  of  sale,  the  property  to  be  sold,  and  the 
revenue  assessed  upon  the  estate.     Not  specifying  the  amount  of  the  revenue 
correctly  was  an  irregularity  for  which  the  sale  might  have  been  set  aside,  provided 
the  judgment-debtor  had  satisfied  the  Court  that  he  had  sustained  a  substantial 
injury  in  consequence  of  it.     The  Subordinate  Judge  says,  that  in  the  notification 
the  sum  of  Rs.  3,146-11,  was  specified  in  place  of  Bs.  8,14^6-11,  and  that  there  is 
no  doubt  that  the  estate  has  been  sold  at  a  very  low  price.    The  High  Court  deals 
with  that  objection.    They  say, "'  What  are  the  alleged  irregularities?^'     One  ot 
the  objections  is  the  mistake  with  regard  to  the  Government  revenue,  which  was 
payable  upon  the  estate.    Then  they  say,  "The  error  as  to  the  audder  jurmna  w^s, 
if  an  error  at  all,  and  of  this  th^re  is  no  evidence,  an  error  in  favor  of  the 
judgment-debtor,  for  if  the  aiudder  jv/rmna  was  quoted  at  a  lower  figure  in  thQ 
prodamation  than  the  recorded  eiudder  jumma^  it  was  not  a  material  error  likely 
to  depreciate  the  bids,  but  rather  to  stimulate  the  bidders  at  the  sale,  for  intending 
purchasers  could  refer  to  the  towji;  moreover,  this  objection  was  overruled  by 
the  Subordinate  Judge."    Their  Lordships  do  not  agree  in  this  reason  which  was 
^ven  by  the  Hi^h  Court.    If  an  estate  is  said  to  be  held  at  a  certain  Qovemment 
tmmvmay  the  auction- purchaser  may  not  know  what  the  real  value  of  the  estate  is, 
or  what  are  the  rents  which  are  receivable  from  it.     He  may,  perhaps,  have  had 
no  opportunity  before  coming  into  the  auction  room  and  bidding,  to  refer  to  the* 
ioivj%  ;  if  the  Gbvemment  revenue  were  stated  to  be  much  less  than  it  really  was, 
he  would  suppose  that  the  estate  was  a  much  less  valuable  one.     In  the  ordinary 
mode  of  assessing  the  value  of  estates  for  the  purpose  of  paying  stamp  duty  or 
court  fees  upon  the  institution  of  a  suit,  it  was  formerly  teken  that  three  times 
the  an^ount  of  the  Government  revenue  of  a  permanently  settled  estate  was  a  fair 
estimate  of  the  value  of  the  estate ;  but  that  was  found  to  be  much  too  low ;  and 
in  the  Court  Fees  Act  VII  of  1870,  it  was  enacted  that  in  assessing  the  value  of 
estates  for  the  purpose  of  suits,  the  value  of  the  estate  should  be  taken  as  ten 
times  the' amount  of  the  Government  revenue;  and  in  those  cases  in  which  there 
was  no  Government  revenue,  that  15  years'  purchase  of  the  actual  rents  should 
be  treated  as  the  estimated  value  of  the  estate.    Therefore  it  appears  to  their 
Lordships  that  the  High  Court  was  not  correct  in  holding  that  the  error  was 
in  favor  of  the  judgment-debtor;  they  think  that  the  error  midit  have  been 
against  the  interest  of  the  judgment-debtor;  and  that  if  the  sale  nad  been  con- 
firmed, and  he  had  proved  that  he  ha,d  sustained  actual  damage  by  the  irregularity, 
it  would,  in  an  ordinary  case,  have  been  a  sufficient  ground  for  setting  aside  the 
confirmation  upon  an  appeal^against  it. 

But  their  Lordships  must  look  to  another  portion  of  this  case.  It  appears 
at  page  21  of  the  Record  that  the  sale  was  fixed  for  the  5th  August ;  that  the 
judgment-debtor  applied  to  the  Court  to  postpone  the  sale,  and  stated  that  he 
wished  to  raise  the  money,  and  added,  "  Under  such  circumstances  it  ii9  prated 
that  a  postponement  of  one  month  be  granted,  ihe  attachment  and  the  not4^p4Xition 
ofwle  bei/ng  maintain^"  Now  the  notification  must  have  been  stuck  up  at  the 
Court  House,  and  he  must  have  had  an  opportunity  of  seeing  what  the  real 
notification  was;  and  if  there  was  a  clerical  error  in  inserting  Rs.  3,146-11  as  the 
Government  revenue  instead  of  Ra  8,146-11,  he  ough^at  that  tii^e  to  have  made 
objection  to  the  notification,  and  not  to  have  consented  to  allow  the  notification  to 
remain  and  be  maintained  as  the  notification  under  which  the  sale  was  to  take 
place.  Upon  that  petition  an  order  was  passed  which  was  as  follows:  "It  is 
ordered  that  the  postponement  be  granted ;  that  in  case  of  non-payment  of  the 
decretal  amount  the  property  of  the  judgment-debtor  be  sold,  tvithout  the  issue  of 
a  second  Tiotijication  of  sale,  on  the  2iid  September  1872 ;  and  that  a  copy  of  the 
notification  be  suspended  in  a  conspicuous  place  of  the  Court  House/'    So  that  on 
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the  application  of  the  judgment-debtor  himself  the  sale  was  postponed,  he  agreeing 
that  the  attachment  and  the  notification  of  sale  should  be  maintained. 

Their  Lordships  think  that  the  judgment-debtor  could  not  properly  take 
objection  to  that  notification  by  stating  that  there  was  an  error  in  it.  The 
petition  amounted  to  an  admission  on  his  part  that  the  notification  was  correct, 
or  that  at  any  rate  there  was  no  such  mistake  or  irregularity  as  would  be  likely  to 
mislead.  Under  these  circumstances  their  Lordshijis  think  that  the  High  Court 
was  right  in  ordering  the  confirmation  of  the  sale. 

But  it  is  said  that  the  High  Court  had  no  power  themselves  to  confirm  the 
sale.  Although  the  learned  Judges  in  their  judgment  say,  "  We  reverse  the  order 
of  the  Subordinate  Jiidge/dated  the  9th  November  1872,  and  confirm  the  sale;'* 
the  order  merely  directs  that  the  order  of  the  Lower  Court  be  reversed,  and  the 
sale  confirmed.  Their  Lordships  interpret  the  order  of  the  High  Court  as  meaning 
that  the  s^le  be  confirmed  by  the  officer  who  ought  to  confirm  it,  namely,  by  the 
Subordinate  Judge,  who  ought  to  have  confirmed  the  sale  when  he  disallowed  the 
objections.  That  is  the  mode  in  which  the  Subordinate  Judge  himself  interpreted 
the  order  of  the  High  Court;  for  upon  the  order  being  sent  to  him  he  passed  an 
order  coTifirming  the  sale,  ' 

Their  Lordships  see  no  reason  to  interfere  with  the  order  of  the  High  Court, 
and  they  think  tiiat  this  appeal  ought  to  be  dismissed.  The  case  must  take  the 
usual  coaiBe,  and  the  appeal  will  be  dismissed  with  costs. 


The  20th  May  1876. 
Present : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Practice — Appeal  to  Privy  Council  (upon  the  Merita)^— Deci^ee  of  High  Court 

(Queationa  as  to  Form  of). 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal, 

Lala  Sham  Soondur  Lai 

versus 

Sooraj  Iial  and  others. 

Parties  appecding  to  the  Privy  Council  upon  the  merits  ought  not  to  take  the  general  decree  which 
the  High  Court  may  have  given,  without  asking  the  High  Court  to  condescend  upon  the  details  of  it,  if 
they  mean  to  object  that  the  general  judgment  is  not  sufficient  to  found  the  proper  execution. 

A  suit  fpr  possession  and  redemption,  in  which  a  third  party  intervened  upon  the  claim  that  the 
plaintiff  had  conveyed  to  him  one-half  of  the  property  in  dispute,  was  dismissed.  On  appeal  by  the 
plaintiff,  in  which  lie  intervener  did  not  appear,  the  Lower  Appellate  Court  merely  reversed  the  decree 
of  the  first  Court,  and  the  High  Court  afllnned  the  decree  of  the  Lower  Appellate  Court.  The  Privy 
Council  in  remanding  the  case  to  the  High  Court  to  amend  their  decree  m  conformity  with  their 
judgment,  by  declaring  affirmatively  what  the  plaintiff  was  entitled  to  recover,  observed  that  the 
question  ought  to  have  been  raised  in  the  High  Court. 

In  this  case  their  Lottiships  think  that  upon  the  merits  of  the  appeal  the 
judgment  of  the  High  Court  must  be  affirmed.  The  question  upon  the  merits 
turns  entirely  upon  the  findings  on  certain  issues  in  fact,  which  were  directed  by 
the  High  Court  upon  remand.  Those  issues  were  found  in  favor  of  the  plaintiif 
by  the  Judge  of  Gya,  and  the  High  Court  have  affirmed  his  decree.  Mr.  Doyne, 
who  appeared  for  the  plaintiff,  admitted  at  the  bar  that  there  are  no  exceptional 
circumstances  in  this  case  to  take  the  appeal  out  of  the  general  rule  acted  upon  by 
this  board,  that  where  tl^re  are  concurrent  judgments  of  two  Courts  below  on  a 
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qnesticm  of  fact,  iheir  Lordships  without  such  circumstances  will  not  go  into  the 
evidence  upon  which  the  Courts  have  decided. 

But  Mr.  Doyne  has  raised  a  question  upon  the  proper  form  of  the  decree.  In 
the  first  place  their  Lordships  desire  to  say  they  think  that  question  ought  to  hare 
been  raised  in  the  High  Court.  Parties  appealing  upon  the  merits  ought  not  to 
take  the  general  decree  which  the  High  Court  may  have  given,  without  asking 
the  High  Court  to  condescend  upon  the  details  of  it,  if  they  mean  to  object  that 
the  general  judgment  is  not  sufficient  to  found  the  proper  execution.  But  the 
point  having  been  raised,  it  will  be  necessary  to  call  attention  shortly  to  the 
proceedings. 

The  suit  is  brought  by  the  mo^gagor  of  some  property  held  on  a  mokwrmree 
lease  against  the  mortgagee  and  against  the  representative  of  the  zemindar  who 
had  granted  the  mohwrrwree.    The  suit  is  brought  for  recoveiy  of  the  possession 
of  the  property  and  also  for  the  redemption  of  the  property.    It  charges  that  the 
defendants,  in  collusion  with  one  other,  are  not  willing  to  give  up  possession  or  to 
my  the  surplus  which  shall  appear  to  be  due  after  taking  the  mortgage  accounts. 
The  questions  in  the  suit  arise  m  this  way :  The  mortgageeVemained  in  possession 
for  some  time  and  the  zemindar  then  brought  a  suit  aga,inst  him  and  against  the 
present  plaintiff,  the  mortgagor,  to  cancel  the  mokfwrTV/ree  lease,  on  the  ground 
that  the  rent  had  not  been  paid.     It  has  been  found  that  notice  in  this  suit  was 
not  served  upon  the  plaintiff,  and  that  the  defendant,  the  mortgagee,  instead  of 
giving  notice  to  the  mortgagor,  or  really  defending  that  suit,  colluded  with  the 
zemindajr,  and  allowed  a  decree  to  pass,  not  for  the  ^e  of  the  mokurruree,  but  for 
its  cancellation.    It  has  been  found  by  the  two  Qourts  that  the  zemindar  and  the 
mortgagee  acted  in  collusion,  and  concurred  in  a  collusive  suit  for  the  purpose  of 
destroying  the  Tnokurruree  grant  and  depriving  the  plaintiff  of  his  property.    It 
seems  that  there  was  some  arrangement  made  between  the  zemindar  and  the 
mortgagee  that  the  mortgagee  should  remain  in  possession ;  and  there  can  be  no 
doubt  that  Uie  two  were  acting  tc^ether  to  dispossess  the  plaintiff  of  this  property. 
The  Principal  Sudder  Ameen  dismissed  the  present  duit,  thinking  that  the  decree 
which  the  zemindar  had  obtained  bound  him.    That  judgment  was  appealed 
from ;  and  the  Judge  of  Gya,  to  whom  the  appeal  went,  reversed  the  decree.    The 
present  appellant  appealed  £rom  that  judgment  to  the  High  Court,  and  the  High 
Courts  thinking  tiiat  the  case  of  collusion  was  not  sufficiently  raised  nor  a  suffi- 
cient case  of  collusion  made  to  set  aside  the  decree,  remanded  the  case,  settling 
five  issues,  upon  which  they  directed  that  evidence  should  be  taken,  and  a  report 
made  to  them  of  the  findings  of  the  Judge  upon  them.    Those  issues  raised  the 
questions  whether  there  was  collusion  between  the  zemindar  and  the  mortgagee, 
and  whether  the  decree  had  been  fraudulently  obtained  by  means  of  such  collu- 
sion.    Those  are  the  issues  which  it  has  been  already  stated  were  found  in  favor 
of  the  plaintiff.    The  Judge  of  Gya,  in  returning  the  case  to  the  High  Court,  says, 
**  Looking,  then,  at  the  &cts  as  elicited  by  the  fresh  evidence  in  this  case,  I  am  of 
opinion  that  the  plaintiff,  Sooraj  Lai,  has  established  his  claim ;"  and  the  High 
Court,  in  the  judgment  which  they  gave,  affirmed  that  finding,  and  dismissed  the 
appeal.    The  decree  they  drew  up  is  this :  *'  It  is  ordered  and  decreed  by  the  said 
Court  that  the  special  appeal  be  dismissed,  and  the  decree  of  the  Lower  Appellate 
Court  be  affirmed/'    The  decree  of  the  Lower  Appellate  Court,  which  was  siffirmed, 
was  a  decree  merely  reversing  the  decree  of  the  PrincipatSudder  Ameen.  In  this  state 
of  the  record  there  is  nowhere  to  be  found  an  affirmative  decree  setting  forth  the 
rights  to  which  the  plaintiff  is  entitled.     Mr.  Doyn^  suggested  that  in  this  state  of 
things  he  is  entitled  to  ask  this  tribunal  to  define  the  righte  of  the  plaintiff  which  the 
High  Court  in  its  judgment  ought  to  have  affirmed  as  to  the  mesne  profits ;  and 
also  to  decide  another  question,  namely,  the  right  of  a^  person  who  intervened  in 
the  suit.     On  this  latter  question  the  facts  appear  to  be  these :  One  Nirban  Singh 
intervened  in  the  suit  v^pon  a  claim  that  the  mortgagor,  the  plaintiff,had  sold  and  con- 
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veyed  to  him,  four  years  a.ftevihezuT'i'peahgee  mortgage,  one-half  of  ihemokurruree; 
and  it  seems  that  an  issue  was  framed  upon  his  right,  and  that  evidence  was  given 
upon  it.  But  the  Principal  Sudder  Ameen  having  dismissed  the  suit  altc^ether, 
there  was  of  course  an  end  not  only  of  the  plaintiff's  right,  but  of  any  derivative 
title  which  could  be  claimed  through  him.  The  zemindar,  the  present  appellant, 
appealed,  but  Nirban  Singh  did  not  Appeal,  and  throughout  the  subsequent  pro- 
ceedings does  not  appear  to  have  interfei*ed  in  the  litigation.  Their  Lordships 
think  that  in  this  state  of  things  they  cannot  possibly  affirm  that  he  has  estie^ 
blished  his  right  to  the  one-half  of  this  mokurruree,  and  so  cut  down  :^hat  the 
plaintiff  may  be  entitled  to  recover  in  this  suit. 

Their  Lordships  apprehend  that  there  is  nothing  in  this  record  to  conclude 
any  question  which  may  hereafter  arise  between  Nirban  Singh  and  the  plaintiff, 
although  it  may  be  that  Nirban  Singh  not  having  appealed,  and  not  having  taken 
any  further  part  in  thia  suit,  may  be  barred  from  any  claim  against  the  zemindar. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  dismiss  this 
appeal,  and  to  affirm  the  judgment  of  the  High  Court;  but  will  remand'  the  oauae 
to  the  High  Oourt  with  directions  to  amend  their  decree  in  conformity  with  their 
judgment,  by  declaring  affirmatively  what  the  plaintiff  is  entitled  to  recover.  The 
appellant  must  pay  the  (k)st6  of  this  appeal. 


The  24th  May  1876. 
Present  : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Monts^gue  E.  Smithi  and 

Sir  Robert  P.  Collier. 

Review  of  Judgment — Act  VIII  of  1859  as,  876,  378 — Registration — 

4-Ct  VIII  of  1871 — Jurisdiction. 

On  Appeal  from  the  High  Covert  of  Judicature  at  Fort  William,  im,  BengaL*  • 

Reasut  Hossein 
versus 
Hadjee  Abdoollah  and  another. 

The  power  to  admit  a  review,  which  is  given  by  Act  VIII  of  1859,  p.  376  et  geq.f  applies  to  an  pnde^ 
rejecting  an  application  for  registration. 

The  District  Courts  mentioned  in  Act  VIII  of  1871  mast  be  taken  to  be  the  ordinary  Zillah  Courts 
over  which  the  High  Court  has  power  of  superintendence. 

With  reference  to  ss.  376  and  378,  there  is  not  an  absolute  defect  of  jurisdiction  in  a  Jud^^ 
entertain  an  application  for  review,  whenever  the  parties  have  failed  to  show  that  there  was  either 
positive  error  in  law,  or  new  evidence  to  be  brought  forward  which  could  not  be  brought  forward  on  the 
Erst  hearing. 

This  appeal  called  into  question  the  power  of  a  Subordinate  Court  to  revise 
its  own  orders.  The  facts  of  the  case  are  set  out  sufficiently  in  the  judgment  of 
the  Judicial  Committee,  and  may  be  stated  shortly  as  follow3 ; — An  order  had 
been  made  by  the  District  Jiudge  of  Qya  refusing  registration  of  a  deed,  a  review 
of  which  order  was  admitted  by  his  successor  in  office.  The  appeal  was  from  an 
order  of  the  High  Court,  passed  in  the  exercise  of  its  extraoroinary  jurisdictioD, 
setting  aside  the  last-mentioned  order  of  the  District  Judge  aa  made  uUra  vires, 
and  without  jurisdiction. 

Mr.  Doyne  for  Appellant 

Mr.  BeU  and  Mr,  G,  W.  Arathoon  for  Respondents. 

♦  From  an  order  of  Phear  and  Anslie,  JJ.y  passed  on  the  2nd  April  1873,— /See  19  W.  R.  303. 
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Sir  James  Golvlle  delivered  the  judgment  of  the  Judicial  Committee  as 
follows : — 

This  is  an  appeal  against  an  order  of  the  High  Court  of  Calcutta,  dated  the 
2nd  April  1873,  by  which  that  Court,  in  the  exercise  of  its  extraordinary  and 
statutory  jurisdietion  of  superintendence  over  the  inferior  Courts,  set  aside  an 
order  of  the  Judge  of  Gya>  dated  the  4th  January  1873. 

The  contest  between  the  parties  related  to  the  registration  under  the  pro- 
visions of  the  Registraticm  Act  1871,  of  a  deed  purporting  to  have  been  executed 
by  a  Mahomedan  lady  of  the  name  of  Beebee  Noorun  in  favor  of  her  gnuxd- 
children,  on  the  19th  November  1871.  She  died  on  the  18th  December  1871,  and  on 
the  5th  Januaiy  1872  the  impellent,  as  the  father  and  guardian  of  the  donees,  pre* 
sented  the  deed  for  registration  in  the  registrar's  office  at  Gya.  The  respondents, 
who  Were  the  heirs-at-law  of  the  alleged  donor,  were  cited  in  the  usual  way,  and 
came  in  and  denied  the  execution  of  the  deed.  It  is  admitted  to  be  one  which  can 
have  no  force  or  validity,  or  be  capable  of  being  produced  in  any  court  of  justice 
in  evideiloe>  unless  it  be  registered ;  and  the  heirs  of  the  party  who  is  alleged  to 
have  executed  it^  having  denied  the  execution  of  it  by  her,  the  registering  officer 
was  under  the  Act  bound  to  refuse  to  register  it.  The  Act  gives  an  appeal  from 
the  sub-registrar  to  the  principal  registrar,  but,  as  he  was  equudly  bound  to  refuse 
registration  of  an  instrument  of  which  the  execution  was  thus  disputed,  such  an 
appeal  Would  have  been  obviously  unfructuous ;  and  the  appellant  accordingly 
took  the  course  of  applying,  under  the  73rd  and  following  Sections,  to  the  Zillah 
Ju€^  at  Gya^  for  an  order  upon  the  registrar  to  register  Uie  deed. 

The  Judge  proceeded  under  the  Act,  and  several  witnesses  were  produced 
and  examined  in  support  of  the  deed.  No  witnesses  were  tendered  on  the  other 
Hide.  The  Judge  disbelieved  the  witnesses  called,  and  for  the  reasons  given  in  his 
judgment,  rejected  the  application  made  to  him  ;  and  consequently  the  deed  was 
not  registered*. 

Within  ninety  days  after  the  date,  of  this  order,  Mr.  Taylor,  the  Judge  who 
r^eoted  the  applicaticHi,  was  succeeded  as  Judge  at  Gya  by  Mr.  Craster ;  and  an 
application  was  mcuie  to  the  latter  to  review  his  predecessor  s  order.  That  appli^ 
cation  in  terms  purported  to  be  made  under  ss-.  376  and  378  of  Act  VIII  of  1859, 
and  the  counter  petiti<m  filed  by  the  respondents  seems  to  admit  that  the  applica* 
tion  was  so  made,  that  a  review  of  such  an  order  might  he  had  under  those  Sections 
upon  proper  grounds,  although  it  contends  that  what  the  petition  sought  in  the 
particular  case  was  in  the  nature  rather  of  an  appeal  than  of  a  review  within  the 
meaning  of  the  Act. 

Upon  hearing  the  parties  Mr.  Craster  made  an  order  admitting  the  review. 
His  judgment  was  in  these  words :  "  I  C4>nsider  this  case  may  be  admitted  for 
argument  According  to  the  general  practice  a  Court  is  at  liberty  to  hold  a 
review  of  the  ord^  passed  by  it.  The  argument  which  is  now  made  does  not 
show  me  any  reason  to  believe  that  this  Court  has  no  power  to  have  a  review  of 
its  order  in  this  case,  although  there  is  not  any  particular  rule  laid  down  for  such 
a  proceeding  in  the  law  according  to  which  the  above  order  was  passed."  The 
law  to  whidi  he  refers  is  obviously  the  Registration  Act  After  the  order  admit- 
ting the  review  was  passed,  but  before  the  case  was  re-heard  in  pursuance  of  it, 
die  respondents  s^plied  to  the  High  Court,  invoking  its  extraordinary  juris- 
diction; and  that  Court  granted  a  rule  to  show  cause  why  the  order  of  the 
4th  January  admitting  the  amplication  for  the  review  and  directing  it  to  be  placed 
on  the  review  file  for  argument,  should  not  be  set  aside,  on  the  ground  that  it  was 
made  without  jurisdiction ;  staying,  pending  the  rule,  all  further  proceedings  under 
the  order.  The  case  was  then  argued  in  the  High  Court,  the  judgment  under 
appeal  was  pronounced,  and  the  rule  for  setting  aside  the  order  of  the  Judge  as 
made  ultra  vires  and  without  iurisdiction  was  made  absolute. 

A  point  was  taken,  though  not  very  strongly  pressed,  at  the  bar,  to  the  effect 
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that  this  order  of  the  Hi^  Oonti  was  itself  vUra  vires,  inasmuch  as  the  order 
which  it  set  aside  must  be  taken  to  have  been  made,  not  by  one  ef  the  ordioaiy 
Zillah  Courts,  over  which  the  High  Court  has  an  unquestioned  power  of  saperin- 
tendence,  lint  by  a  District  Court  created  by  the  K^istration  Act,  over  which  it  has 
no  satdi  power.  Their  Lordships  can  see  no  ground  for  this  contention.  It  appears 
to  them,  looking  at  the  Act  of  1871,  that  although  power  is  there  ^ven  to  th« 
Government  to  appoint  districts  and  sub-districts  for  the  purpose  of  registration, 
ihe  District  Courts  mentioned  in  the  Act  (except  where  ihe  High  Court  is  said  to 
be,  when  exercising  its  local  juiiadiction,  a  District  Court  within  the  meaning  oi 
the  Act),  must  be  taJcen  to  be  the  Courts  exercising  the  ordinwy  civil  jurisdiction 
within  tiiat  district;  and  therefore,  in  the  case  of  a  regulatit>a  province,  to  import 
the  ordinaiy  Zillah  Courts. 

Another  questioQ  raised  was  whether  under  the  76th  Section  {of  which  tlie 
final  words  are,  "  no  appeal  lies  from  any  order  made  "  under  this  Section"),  an 
order  against  which  no  appeaJ  can  be  preferred  must  not  be  taken  to  mean  only 
one  by  which  the  Judge  directs  the  registrar  to  register  a  deed,  and  whether  there 
may  not  be  an  appeal  from  an  order  like  that  pacmed  by  Mr,  Taylw  rqeetJng  tii«  ' 
application  for  registration.  Their  Lordships  would  have  great  difficulty  in 
saying  that  an  order  of  rejection  does  not  fall  within  the  term  "  an  order  made 
under  this  Section ;"  because  if  the  Judge  does  not  make  his  order  of  regeetion 
under  the  76th  Section,  it  is  difficult  to  see  what  other  Section  gives  him  jurisdic- 
tion to  make  iti  They  do  not,  however,  think  it  neoessary  to  decide  t^  question, 
because  it  Is  obvious  that,  whether  an  appeal  lies  from  the  order  or  not,  the  right, 
if  it  exists,  of  reviewing  an  order  may  co-exist  with  the  liberty  to  appeal ;  and, 
consequently,'  that  the  question  whether  the  power  of  the  Judge  of  first  instance 
to  review  his  order  exists  eannot  be  affected  by  the  conaideratitm  whetJier  an 
appeal  lies  from  that  order. 

Another  question  raised,  which  it  is  equally  or  perhaps  still  more  unnecessary 
to  decide,  is  that  sn^^ested  by  Mr.  Arathoon,  vix.,  that,  although  a  final  order 
rejecting  the  application  for  r^;istration  may  be  made  in  this  summaTy  way,  it 
would  still  be  open  to  the  partiee  benefited  by  the  deed  to  propound  it  in  a 
regular  suit,  and  to  obtain  its  registration  by  means  of  such  suit.  Their  Lord- 
ships conceive  that  it  will  be  time  enough  to  decide  this  question  when  it  arisea. 
They  ouly  desire  to  observe  that  the  case  of  Futtek  Ckund  Sahoo  v.  Leehan^er 
Svngh  Doss  and  others,  14  Moore's  I.  A,  p.  129,*  is  no  authority  upon  it.  In  that 
case  the  suit  was  for  the  specific  performance  of  an  unregistered  t^reement-  for 
sale,  and  sought  to  have,  not  the  agreement,  but  the  conveyance  to  be  executed  in 
pursuance  of  it,  registered ;  and  all  that  was  decided  was  that  the  agreement 
not  having  been  registered  could  not  be  given  in  evidence  in  the  suit. 

The  principal  question  which  their  Lordships  have  to  decide  upon  this  appeal 
is  whether  the  power  to  admit  a  review  which  is  given  by  the  Act  of  1869  (ss.  376 
to  378,  and  the  following  Sections)  does  exist  in  such  a  proceeding  as  that  under 
consideration,  ae  it  would  unquestiouably  exist  in  a  regular  suit  If  the  general 
power  is  found  to  exist,  a  subordinate  queHtiou  may  arise,  whether  if  the  exercise  ot 
the  power  is  not  in  strict  accordance  with  the  provisions  of  those  Sections,  the  order 
admitting  the  review  can  be  quaahed  as  one  made  wholly  without  jurisdiction. 

Their  Lordships  are  disposed  to  think  that  an  order  rejecting  an  application 
for  registration  under  the  A«t  of  1871  must  be  taken  to  be  so  far  in  the  nature  of 
a  decree  within  the  meaning  of  Act  VIII  of  1859  ae  to  fall  within  the  operation  of 
the  Sections  in  question.  The  proceeding  may  be  what  is  technically  called  in 
India,  a  miscellaneous  proceeding,  or  it  may  be  a  summary  suit ;  but  the  order 
made  upon  it  is,  so  far  as  concerns  the  matter  in  dispute,  final  between  the  parties. 
Whether  it  is  subject  to  appeal  or  not,  it  is,  so  far  as  the  Court  pronouncing  it  is 
concerned,  a  final  order  of  adjudication  between  the  parties. 
•  18  W.  E.  26  ;  2  Sutl).  P.  C.  K.  i67. 
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Bat  it  seems  to  their  Lordships  that  the  determination  of  this  question  does 
not  depend  upon  the  mere  construction  of  Act  VIII  of  1859,  because  by  s.  38  of 
the  amending  Act  of  1861  it  is  expressly  enacted,  *'  that  the  procedure  described 
by  Act  VIII  of  1859  shall  be  followed  as  far  as  capable  in  all  miscellaneous  cases 
and  proceedings  which,  after  tbe  passing  of  the  Act,  shall  be  instituted  in  any 
Court**  This  provision,  their  Lordships  conceive,  expressly  makes  applicable  to  a 
proceeding  to  compel  registration  under  the  Registration  Act  the  whole  procedure 
of  Act  VIII  of  1859,  induding  the  power  of  admitting  a  review.  And  this  was  in 
fact  almost  admitted  at  the  bar  by  Mr.  Bell,  when  he  was  contending  that  the 
right  of  appeal  to  the  High  Court  would,  under  the  23rd  Section  of  the  Act  of 
iSsi,  have  existed  in  this  case. 

It  is  argued,  however,  that  if  the  376th  and  following  Sections  of  Act  VIII 
of  1859  do  apply  to  an  order  rejecting  an  application  for  registration,  they  do  not 
justify  the  particular  exercise  of  jurisdiction  in  this  case.  The  376th  Sectiou  says: 
"  Any  person  considering  himself  aggrieved  by  ik  decree  of  a  Court  of  original 
jurisdiction  from  which  no  appeal  shall  have  been  prefrared  to  a  superior  Court, 
or  by  a  decree  of  a  District  Court  in  appeal,  from  which  no  special  appeal  shall 
have  been  admitted  by  the  Sudder  Court,  or  by  a  decree  of  the  Sudder  Court 
from  which-  either  no  appeal  may  have  been  preferred  to  Her  Mi^esty  in  Council, 
or  an  appeal  having  been  preferred,  no  prooeedm^s  in  the  suit  have  been  transmitted 
to  Her  Majesty  in  Council,  and  who  from  the  discovery  of  new  matter  or  evidemce 
which  was  not  within  his  knowledge,  or  could  not  be  adduced  by  him  at  the  time 
when  such  decree  was  passed,  or  for  any  other  good  and  sufficient  reason,  may  be 
desirous  of  obtaining  a  review  of  the  judgment  passed  against  him,  may  apply  for 
a  review  of  judgment  by  the  Court  which  passed  the  decree.  The  application  is 
to  be  made  within  ninety  days  of  the  date  of  the  decree,  unless  the  party  can 
show  just  and  reasonable  cause  for  having  delayed  his  application.  Then  s.  378 
enacts :  "  If  the  Court  shall  be  of  opinion  that  there  ai^  not  any  sufficient  grounds 
for  a  review,  it  shall  reject  the  application;  but  if  it  sbaU  be  of  opinion  that  the 
review  desired  is  necessary  to  correct  an  evident  error  or  omission,  or  is  otherwise 
requisite  for  the  ends  of  justice,  the  Court  shall  grant  the  review,  and  its  order  in 
either  case,  whether  for  rejecting  the  application  or  granting  the  review,  shall  be 
final.'^  And  then  follows  a  provision  that  the  opposite  party  is  to  have  notice. 
And  the  respondents  contend  that  the  order  admitting  a  review  in  this  case, 
though  not  the  proper  subject  of  appeal,  was  liable  to  be  quashed,  on  the  ground 
that  the  Judge  bad  no  jurisdiction  to  entertain  the  application,  inasmuch  as  there 
was  before  him  no  distinct  allegation  of  an  error  of  law,  nor  any  suggestion  of  the 
discovery  of  new  evidence. 

Their  Lordships,  looking  to  the  original  application  to  review,  are  by  no 
means  satisfied  that  it  does  not  contain  enough  to  give  the  Judge  cognizance  of  the 
matter  upon  the  strictest  construction  of  Act  VIII  of  185*9.  They  allude  particularly 
to  the  ninth  ground  of  the  petition,  which  refers  to  certain  deeds  and  to  certain 
evidence  which  seems  to  have  been  tendered  in  the  course  of  the  enquiry  before 
Mr.  S.  H.  C.  Taylor,  and  rejected  by  him  as  unnecessary.  That  evidence,  if  not 
very  material  to  the  general  question,  was  by  no  means  immaterial  with  reference 
to  one  ground  which  the  learned  Judge  gave  for  rejecting  the  application,  because 
he  dealt  with  the  £Etct  of  one  deed  being  for  consideration,  whereas  that  which 
was  propounded  was  not  for  consideration.  Therefore^  if  he  allowed  that  matter 
to  influence  his  judgment,  it  seems  to  be  reasonable  that  the  parties  should  have 
the  opportunity  of  explaining  those  circumstances,  and  of  having  that  evidence 
which  he  refused  to  admit  brought  before  the  Court  upon  a  review ;  the  evidence 
in  fact  would  be  in  the  nature  of  evidence  which  they  nad  been  from  some  cause 
I>revented  from  adducing  on  the  original  hearing. 

Their  Lordships,  however,  do  not  rest  their  decision  upon  that  narrow  ground, 
because  looking  to  the  extreme  generality  of  the  terms  used  in  these  Sections, 
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particulaily  to  theae  terms ;  " other  good  aad  sufficient  reason  "  »oA  " ■aceasary 
to  correct  an  evident  error  or  otnission,"  or  ia  otherwise  "  requisite  for  the  ends  of 
justice,"  tlief  are  not  prepared  to  say  that  there  is  an  absolute  defect  of  ^nriadic- 
tion  wlieuever  the  parties  have  failed  to  show  that  there  waa  either  positive  error 
in  law,  or  new  evidence  to  be  bniught  forward  which  could  not  be  brought 
forward  on  the  first  hearing.  They  do  not  consider  that  the  case  in  the  Indian 
Jurist  (Nits^eroodeen  Khan  v.  Indemarayan  Ghavd/wry,  Indian  Jumt,  p.  147*), 
and  the  other  caseti  cited  only  limit  the  discretion  of  the  Court  in  saying  what 
reason  la  <rood  and  sufficient,  or  what  may  be  so  far  requisite  to  the  ends  of  justice 
as  to  support  an  application  for  review.  Upon  an  appeal,  where  an  appeal  lies, 
it  may  b«j  open  to  the  Court  of  Appeal  to  say  that  the  Judge  ought  not  to  have 
admitted  a  review ;  but  that  is  a  very  different  thing  firom  ruling  that  he  has 
acted  wholly  without  Jurisdiction.  In  the  first  case  the  Appellate  Court  reverses 
the  order  because  the  Judge  haa  erred  in  the  mode  in  which  he  has  exercised  a 
judicial  discretion;  io  the  latter  case  it  quashes  the  order  because  there  was  no 
discretion  at  all  to  be  exercised.  ' 

Their  Lordships  for  these  reasons,  are  of  opinion  that  the  order  of  Uie  Hi^ 
Court  which  is  under  appeal  cannot  he  supported,  and  they  must  humbly  advue 
Her  Majesty  to  allow  this  appeal  to  reverse  the  order  of  the  High  Court,  and  in 
lieu  thereof  to  order  that  the  rule  to  show  cause  why  the  order  of  Hr.  Cnister 
should  not  be  set  aside  be  dischai^d,  with  the  usual  costs  in  the  High  Court 

The  appellant  who  had'been  obliged  to  come  here  mustofcourse  nave  his  costa 
of  this  a[^>p^L 


The  30th  May  1876. 

Present; 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smith,  and 

Sir  Robert  P.  Collier. 

Oudh  TaIoM.aTa — Ad  I  of  1869 — Joint  Hindoo  FamHy — Grant  to  one  Member 
—  Will — Mitac^uvra — Custom. — Judge  {Private  knowledge  of) — ifew  Com— 
Freiih  Evidence — OonfActing  Evidence — Conduct  of  Parties — Adjoummeni. 

On  Appeal  from  Oudh,  Consolidated  Appeals,  a/ad  from  the  North- 
Western  Provim^ee  of  Sengal, 

Hurpurshad  and  others.  Appellants, 

versus 
Sheo  Dyal  and  others,  Respondents; 

Ram  Sahoy,  Appdlamt, 

versus 

Sheo  Dyal  and  others,  Respondents; 

,  Balmokund,  AjypeUant, 
'  versus 

Sheo  Dyal  and  others,  Respondents; 

Ram  Sahoy,  Appellant, 

versus 

Balmeo  Eoond  and  others.  Respondents. 
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The  property  in  dispute  was  amassed  by  an  undivided  Hindoo  family  carrying  on  business  as 
bankers.  The  property,  which  is  situated  in  Oudh,  came  within  the  terms  of  Lord  Canning's  Proc1ama« 
tion  of  1868,  confiscating  to  the  British  Government  the  proprietary  right  in  the  soil  of  the  Province, 
It  appeared  that  the  family  in  question  had  rendered  •good  services  to  the  British  Government  during 
the  mutiny,  and  as  a  reward  their  lands  had  been  exempted  from  the  confiscation,  and  other  forfeited 
lands  were  transferred  to  their  possession. 

Hbld  that  the  grant  of  this  property  was  made  to  one  member  of  the  family  for  the  joint  benefits 
of  all  the  members  ;  that  Act  X  of  1869  conferred  title  in  landed  property ;  that  the  grantee  acquired  a 
permanent,  heritable,  and  transferable  right  in  the  property ;  that  he  had  by  an  alienation  inter  vivos 
transferred  the  property  to  the  family,  to  be  held  by  them  as  joint  property,  and  that  the  property  was 
divisible  among  all  the  members  of  the  family  ^^  stirpes  which  was  the  prevailing  mode,  according  to  the 
Mitacshara  law,  in  the  absence  of  a  family  custom. 

A  custom  is  a  rule  which,  in  a  particular  family  or  in  a  particular  district,  has,  from  long  usage, 
obtained  the  force  of  law.  It  must  be  ancient,  certain,  and  reasonable,  and  being  in  derogation  of  Sie 
general  rules  of  law,  must  be  construed  strictly. 

A  Judge  cannot,  without  giving  evidence  as  a  witness,  import  into  a  case  his  own  knowledge  of 
particular  facts. 

It  is  always  dangerous  (and  more  especially  so  in  the  Mofussil  Courts  in  India)  to  allow  parties  to 
make  a  new  case  and  to  call  fresh  evidence  upon  an  issue  on  which  they  have  failed  upon  the  evidence 
originally  adduced  in  support  of  it. 

In  a  case  of  confiictmg  evidence  of  witnesses  who  do  not  commend  themselves  by  the  manner  in 
which  they  give  their  evidence,  it  is  a  safe  rule  to  look  to  the  conduct  of  the  parties. 

If  a  Court  intends  to  call  for  fresh  evidence,  it  ought  to  record  its  reasons  for  so  doing. 

A  Court  ought  not  to  adjourn  a  case  for  the  production  of  a  docament ;  much  less  (when  it  does  so) 
to  allow  witnesses  and  several  of  the  parties  who  were  interested  in  the  result,  and  who  had  been  pre- 
viously examined,  to  be  recalled  and  to  add  to  and  vary  the  evidence  which  they  had  previously  given, 
in  order  to  prove  a  case  which  they  had  not  set  up. 

Mr,  Mayne  and  Mr.  J,  H,  W.  Arathoon  for  Hurpurahad  and  others. 

Mr.  Bell  for  Ram  Sahoy. 

Mr.  Covne,  Q.C.,  and  Mr.  Dqyne  for  Balmokund. 

Mr,  LeUh,  Q.C.,  and  Mr.  C.  W.  Arathoon  for  Sheo  DyaL 

Sir  Ba/mea  Peacock  gave  judgment  as  follows ; — 

The  first  three  of  the  above-mentioned  appeals  are  from  a  decree  of  the 
Judicial  Commissioner  of  Oudh,  in  a  suit  commenced  in  the  Court  of  the  Deputy 
Commissioner  of  Lucknow,  in  which  the  respondent,  Sheo  DyaJ,  was  the  plaintiff; 
and  the  fourth  is  from  a  decision  of  the  High  Court  of  Judicature  for  the  North- 
western Provinces,  in  a  suit  commenced  in  the  Court  of  the  Subordinate  Judge  of ' 
Cawnpore,  in  which  the  appellant,  Ram  Sahoy,  was  plaintiff. 

The  former  suit  will  hereafter  be  referred  to  aa  the  Oudh  Suit,  and  the 
Record  in  the  first  three  appeals  as  Record  No.  1.  The  other  suit  will  be  referred 
to  as  the  Cawnpoi-e  Suit,  and  the  Record  in  the  appeal  in  that  suit  as 
Record  No.  2. 

The  parties,  both  plaintiffs  and  defendants,  were  members  of  an  undivided 
Hindoo  family,  of  which  Koonhoo  Lall  was  the  common  ancestor.  He  left  three 
sons,  Chundun  Lall,  Moonnoo  Lall,  and  Gunga  Pershad.  About  the  year  1832, 
Moonnoo  separated  from  his  two  brothers,  Chundun  and  Ounga  Pershad,  who 
continued  undivided,  lived  in  commensality,  carried  on  business  as  bankers,  and 
thereby  acquired  and  amassed  considerable  property. 

Chundun  had  five  sons :  1.  Chotay,  who  died  in  the  lifetime  of  his  fiither ; 
2.  Gouree  Shunkur ;  3.  Beharee  Lall ;  4.  Eunhya  Lall,  the  father  of  Sheo  Dyal, 
the  plaintiff  in  the  Oudh  Suit ;  and  5.  Jankee  rershad.  Chundun  died  in  1854 ; 
Gun^  Pershad  died  in  Chundun's  lifetime,  having  had  three  sons,  Sheo  Pershad' 
and  Kam  Sahoy,  who  survived  him,  and  Ram  Per^ad,  who  died  without  issue  in 
his  father's  lifetime.  Sheo  Pershad  died  without  issue  in1863,  leaving  his  brother 
Ram  Sahoy,  the  plaintiff  in  the  Cawnpore  Suit,  his  heir,  him  surviving. 

Chotay  Lall,  the  eldest  son  of  Chundun,  had  three  sons :  1,  Balgobind,  who 
died  some  years  ago ;  2,  Balmokund ;  and  3,  Banee  Pershad,  of  whom  the  last  two 
were  defendants  in  both  suits, 

Gouree  Shunkur,  the  second  son  of  Chundun,  also  had  three  sons;  Hurpur- 
shad,  Ramchum,  and  Bisheshur  Pershad,  defendants  in  both  suits,  and  appellants 
in  the  first  appeal. 
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Tliere  were  other  descendants  of  Chundun  through  his  sons  Ohotay  Lall, 
Beharee  Lall,  and  Jankee  Pershad  respectively,  to  whom  it  is  not  necessary  to 
refer  more  particularly.  They  are  shown  so  far  as  is  necessary  in  the  genealogical 
table  set  out  in  the  case  of  this  appellants  in  the  first  appeal  (p«  4). 

It  appears  from  the  above  statement  that  the  &mily  consisted  of  two 
branches ;  the  descendants  of  Chundun,  and  the  descendants  of  Ounga  Pershad. 

Sheo  Dyal,  the  plaintiff  in  the  Oudh  suit,  which  was^commenoed  on  ihe  14Ui 
December  1869,  claimed  as  the  representative  of  Eunhya  Lall,  one  of  the  five  sons 
of  Chundun,  one-fifth  of  the  whole  property  in  suit  by  excluding  altogether  Ram 
Sahoy,  the  sole  desc^idant  of  Ghioga  Pershad  (Record  No  1,  p.  2) ;  whilst  Ram 
Sahoy,  who  intervened  in  the  Oudh  suit,  and  was  the  plaintin  in  the  Oawnpore 
Suit,  which  was  commenced  on  the  21st  December  1869,  claimed,  as  the  sole 
descendant  of  Qunga  Pershad,  one-half  of  all  the  property. 

It  was  contended  that  Bam  Sahoy  had  sepaxated  before  the  commencement  of 
the  suit,  and  had  received  twenty-seven  villages  and  other  property  as  his  share. 
It  was,  however,  considered  by  the  lower  Courts  that  that  fact  httd  not  been 
proved.  Their  Lordships  are  of  opinion  that  there  is  no  sufficient  evidence  of  the 
fibct^  and  that  the  decision  was  correct.  That  point  may  be  treated  as  having 
been  disposed  of.  It  was  also  considered  by  the  lower  Courts,  and  admitted  hj 
the  learned  Coun&el  for  the  appellants  in  the  first  appeal,  that  although  CSiundtm 
was  the  active  member  of  the  family,  and  the  property  was  acquired  principaQy 
through  his  ability,  energy,  and  exertions,  no  part  of  it  could  be  considered  as  h^ 
''self-acquired  property,"  that  is  to  say,  as  having  been  acquired  within  the 
meaning  of  the  Mitacshara,  tKrough  his  own  exertions  alone  and  without  the  use 
of  any  part  of  the  family  funds. 

Their  Lordships  are  of  opinion  that  the  above  view  is  correct,  and  their 
judgment  will  proceed  upon  the  basis  that  the  family  was  an  undivided  Hindoo 
£unily,  and  thait  do  portion  of  the  property  was  the  self-4^uired  propearty  of 
Chundun  or  of  any  other  members  of  the  family  within  the  meaning  of  tha 
Mitacshara. 

The  most  important  questions  raised  in  the  Oudh  Suit  are  what  was  the 
efiect  of  Lord  Canning's  well-known  proclamation  of  March  1858,  of  the  sunimd 
to  Qooree  Shunkur,  of  the  summary  settJements,  of  Act  I  of  1869,  and  of  the 
doeumenis  called  Gbvtree  Shunkur^s  will,  upon  that  portion  ci  the  property  widdi 
was  included  in  the  above-mentioned  sunnuds  and  summary  settlements. 

It  was  contended  on  behalf  of  the  sons  of  Rajah  Gouree,ShankQr,  the 
appellazKis  in  the  first  appeal,  that  aU  the  estates  induded  in  the  sunnud  and 
Bunmiary  settlements,  whethw  previocrsly  joint  property  of  the  fianily  or  not, 
bBoame  the  separate  self-4icquired  property  of  Rajah  Qouree  Shunkur,  that  be 
was  the  sole  malgoossar  thereof,  and  that  he  and  his  sons  were  the  sole  beneficial 
owners  of  it ;  that  he  had  no  power  to  transfer  it  by  wiH  or  by  alienation  inier 
vivos;  and  as  to  the  twenty-seven  villages,  it  was  stated  that  although  in  April 
1858,  the  summary  sattleiment  with  regard  to  them  was  made  with  Kunhya  Lall 
{p.  211),  there  was  afberwards  a  mutation  of  them  into  the  name  of  Rajah  Oouree 
Shunkur  (895, 1.  45). 

It  was  also  stated  on  their  behalf  ihut  many,  but  without  specifying  wbieh, 
of  the  vfllages  incladed  in  the  sunnud  and  summary  settlements  were  never  paii 
of  i^  jcHnt  family  propAtv. 

By  the  8th  paragraph  of  the  proclamation  it  was  declared  amongst  othar 
things  that  Chundun  Lall,  zemindar  of  Mourawan,  and  five  other  persons  tbereiu 
mentioned,  were  thenceforwarxl  the  sole  hereditary  proprietors  of  the  lands  which 
they  held  when  Oudh  came  under  British  rule ;  and  it  was  further  declared  hj 
the  9th  paragraph  that,  with  those  exceptions,  the  proprietary  right  in  tiie  soil 
of  the  province  was  confiscated  to  the  British  Government  (Record  No  1,  p.  12). 
It  was  held  by  the  Judicial  Commissioner,  in  his  judgment  before  remand. 
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that  the  words  Chundun  Lall  in  ihat  paragraph  (probably  the  words  used  were 
Chondi  Lall,  as  stated  by  the  Judicial  Commissioner,  Record  1,  p.  140) — were 
used  as  the  generic  name  of  the  undivided  Hindoo  family  {id,,  p.  142,  1.  15),  and 
that  the  title  of  the  constituent  members  of  that  family,  as  it  existed  in  1858,  to 
whatever  landed  estates  were  held  by  them  or  their  agents,  directly  or  indirectly, 
on  the  13th  February  1856  (the  date  of  the  annexation  of  Oudh),  was  maintained 
to  them,  and  was  not  conferred  upon  Rajah  Gouree  Shunkur,  notwithstanding 
any  wording  of  the  sunnud,  or  the  fisict  of  his  executing  a  kubooleut  for  the 
estates  between  the  1st  April  1858,  and  the  10th  October  1859,  but  that  the 
remaining  portions  of  the  estate  rested  on  a  different  basis  (id.,  p.  142,  1.  34; 
p.  381, 1.  11).  As  to  those  portions  he  was  of  opinion  that  they  ''must  be  held 
to  have  been  primd  fade  the  sole  property  of  RajfJi  Qouree  Shunkur,  and  that 
as  a  consequence  of  this  (confirmed  by  s.  4  Act  I  of  1869),  he  had  power  to 
alienate  it  by  act  inter  vivos  or  to  bequeath  the  whole  or  any  part  of  it  '  (p.  142^ 
lines  42  and  48 ;  p.  381, 1.  28). 

The  former  portion,  he  held,  would  follow  the  custom  of  the  family,  whilat 
the  other  portions  would  be  regulated  by  the  bequest  of  Rajah  Qouree  Shunkur, 
if  he  had  made  one,  or,  fSedling  iJiat,  by  Act  I  of  1869.  "  The  succession/'  he  adds, 
"  to  the  personal  property  is  independent  of  all  special  considerations,  and  must 
be  regulated  by  Hindoo  law  and  by  fiunily  custom"  (Record,  No.  1,  p.  143, 1.  9). 
Again  he  says,  "So  far  as  concerns  the  ancestral  estate  of  personal  moveable 
property  the  will  has  no  effect,  for,  over  that.  Rajah  Gouree  Shunkur  had  no 
testamentary  power"  (id.,  144,  1.  19). 

The  same  views  are  expressed  in  the  judgment  under  appeal  (id.,  380,  381). 

Their  Lordships  concur  with  the  Judicial  Commissioner  that  the  8th  para* 
graph  of  the  proclamation  applied  to  that  portion  of  the  estates  of  Mourawan 
whieh  belonged  to  the  family  at  the  time  wnen  Oudh  came  under  British  rule, 
notwithstanding  Chundun's  name  was  inserted  in  that  paragraph.  Chundua 
died  in  1854,  Jong  before  the  mutiny.  He  personally  could  not  have  been 
referred  to  in  the  7th  paragraph  of  the  proclamation  as  one  of  those  whom  the 
Oovemor-Genercd  declared  it  to  be  his  intention  to  reward  for  their  steadbst 
allegiance  at  a  time  when  the  authority  of  Qovemment  was  partially  overborne, 
and  who  had  proved  it  by  the  support  and  assistance  which  they  had  given  to 
British  officers.  But  Gk)uree  Shunkur  was  one  of  those  who  had  given  support 
and  assistance  to  Qovemment,  and  not  oply  Gouree  Shunkur,  but  also  Sheo 
Persbad  and  other  members  of  the  joint  family.  The  gomashtas  of  the  several 
banking  firms  of  the  family  were  also  loyal,  and  rendered  good  service  to 
Government  (Record  1,  p.  279, 1.  10). 

It  can  scarcely  be  supposed  that  the  Governor-General  intended  to  injure 
any  member  of  this  loyal  family,  and  by  confiscation  and  regrant  to  transfer 
the  beneficial  interest  in  the  idnt  estates  of  the  whole  £Eunily  from  the  several 
members  of  it  to  a  single  member  of  the  family  for  his  own  sole  benefit. 

As  regards,  therefore,  the  estates  which  were  exempted  from  confiscation,  the 
sonnud  and  summary  settlements  were  a  mere  grant  by  Grovemment  to  one 
member  of  the  family  of  property  which  belonged  to  the  fainily  jointly.  They 
oould  not  of  themselves  affect  the  rights  of  the  family. 

As  regards  that  part  of  the  property  granted  to  Gouree  Shunkur  which,  if 
any,  was  not  previously  part  of  the  family  estates,  it  cannot  be  held  to  have  been 
the  separate,  self-acquired  property  of  Gouree  Shunkur  within  the  meaning  of 
Hindoo  law.  It  was  granted  as  a  reward  for  loyalty  and  for  the  support  and 
assistance  rendered  to  British  ofiicers;  such  services  as  those  refeiTed  to  in 
Gk)uree  Shunkur's  petition  (Record  No.  1,  279)  could  not  have  been  rendered 
without  the  use  of  funds  which  must  be  presumed  to  have  been  those  of  the 
joint  family. 

This  point,  however,  is  not  very  material,  for  even  if  some  part  of  the 
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property  was  self-acquired  by  Rajah  Qouree  Shunkur,  he,  according  to  their 
Loitlships'  views,  hereafter  stated,  transferred  it  to  the  family. 

With  regard  to  Act  I  of  1869  the  Judicial  Commissioner  held  that  it  did  not 
confiscate  or  confer  title  in  landed  estate  (Record  1,  p.  379,  1.  36).  He  says: 
"The  preamble  expressly  recites  that  the  title  in  taluquas  has  already  been 
conferred:  the  Act  declares  what  in  the  sight  of  Government  are  'taluquas/ 
regulates  the  order  of  succession  to  such ;  and  defines,  and  perhaps  creates,  certain 
special  interests."  Their  Lordships,  however,  cannot  concur  with  the  Judicial 
Commissioner  in  his  view  that  the  Act  did  not  confer  title. 

By  s.  2  the  word  "taluqdar"  is  defined;  it  is  declared  to  mean  "any  person 
whose  name  is  entered  in  the  first  of  the  lists  mentioned  in  s.  8."  Rajah  Grouree 
Shunkur's  name  was  entered  in  that  list  (Record  No.  1,  p.  122, 1. 3;  id.,  supple- 
ment, p.  3,  No.  19,  p.  9,  No.  2),  and  s.  10  made  the  list  conclusive  evidence  that 
he  was  a  taluqdar  within  the  meaning  of  the  Act. 

By  &  3  it  was  enacted  that  every  taluqdar  with  whom  a  summary  settle- 
ment of  the  Qovemment  revenue  was  made  between  the  1st  April  1858  and 
the  10th  October  1859,  or  to  whom,  before  the  passing  of  the  Act  and  subsequently 
to  the  1st  April  1858,  a  t&luqdari  sunnud  had  been  granted,  should  be  deemed 
to  have  thereby  acquired  a  permanent,  heritable,  and  transferable  right  in  the 
estates  comprising  the  villages  and  lands  named  in  the  list  attached  to  the  agree- 
ment or  kubooleut  executed-  by  such  taluqdar  when  the  settlement  was  made, 
,4^bject  to  all  the  conditions  affecting  the  taluqdar  contained  in  the  orders  passed 
Dy  the  Governor-General  of  India  on  the  10th  and  19th  October  1859,  and  • 
republished  in  the  first  schedule  thereto  annexed,  and  subject  also  to  aU  the 
conditions  contained  in  the  sunnud  under  which  the  estate  was  held. 

Section  4  is  as  follows : — 

*'  Every  person  whose  lands  the  proclamation  issued  in  Oudh  in  the  month  of 
March  1858,  by  order  of  the  Governor-General  of  India,  specially  exempted  firom 
confiscation,  and  whose  names  are  contained  in  the  second  schedule  hereto 
annexed,  shall  be  deemed  to  posisess  in  the  lands  for  which  such  person  executed 
a  kubooleut  between  the  1st  day  of  April  1858  and  the  1st  day  of  April  1860,  the 
acmie  right  cmd  title  which  he  would  have  possessed  ihereto  if  he  had  acquired  the 
saws  in  the  mam/ner  mentioTied  in  s.  3  ;  cmd  he  shall  be  deemed  to  hold  the  same 
subject  to  all  the  conditions  affecting  taiuqdars  which  are  referred  to  in  the  said 
Section,  cmd  to  be  a  taluqdar  for  all  the  purposes  of  this  Act" 

Gouree  Shunkur's  name  was  not  contained  in  the  2nd  schedule  annexed  to 
the  Act,  but  Ghundun's  was. 

Summary  settlements  were  made  with  Gouree  Shunkur  between  the  dates 
specified  in  s.   3;   and  a   taluqdari  sunnud  wbs  granted  to  him  before  the 

Eissinff  of  the  Act,  and  subsequently  to  the  1st  April  1858,  viz,,  on  the  11th 
ecemoer  1859,  by  which  the  Government  bound  itself  to  maintain  him  and 
his  heirs  as  sole  proprietors  of  the  estate  (Record  No.  1,  p.  21). 

Chundun  did  not  enter  into  a  kubooleut  for  the  lands  to  which  the  suit 
relates,  but  Gouree  Shunkur  did.  It  therefore  appears  to  their  Lordships  that 
Gouree  Shunkur  came  within  s.  3  of  the  Act.  If  he  did  not,  he  came  within  a  4. 
It  makes  no  difference,  however,  in  the  result  which  is  the  Section  within  which 
the  case  falls,  for  both  Sections  confer  the  same  right  and  title. 

Their  Lordships  are  ^consequently  of  opinion  that  Gouree  Shunkur  must^  in 
consequence  of  the  Act,  be  deemed  to  have  acquired  a  permavsTU  heritable  and 
transferahle  right  in  the  estates  to  which  the  suit  relates,  being  those  which 
comprised  the  villages  named  in  the  lists  attached  to  the  agreements,  or  kubooleats 
executed  by  him  when  the  settlements  of  the  different  portions  of  the  estates 
were  made ;  and  this,  as  regards  both  the  villages  which  were,  and  those,  if  any, 
which  were  not,  previously  part  of  the  family  property. 

They  are,  however,  also  of  opinion  that  Gouree  Shunkur  had  power  by  will 
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or  by  alienation  in  his  lifetime  to  transfer  the  estates  which^  by  virtue  of  the  Act, 
were  not  merely  heritable  but  transferable. 

By  8.  11  it  was  enacted  that,  subject  to  the  provisions  of  the  Act^  and 
to  all  the  conditions  under  which  the  estate  was  conferred  by  the  British  Govern- 
ment^ every  taluqdar  and  grantee,  and  every  heir  and  legatee  of  a  taluqdar  and 
grantee,  of  sound  mind  and  not  a  minor,  should  be  competent  to  transfer  the 
whole  or  any  portion  of  his  estate,  or  of  his  right  and  interest  therein,  during 
his  lifetime,  by  sale,  exchange,  mortgage,  lease,  or  gift,  and  to  bequeath  by  his 
will  to  any  person  the  whole  or  any  portion  of  such  estate,  right,  interest,  etc. 

The  remainder  of  that  Section,  and  ss.  12  and  13,  contain  provisions  relative 
to  such  transfers  which  do  not  apply  to  the  present  case. 

Section  14  enacted  that  it  any  taluqdar  or  grantee  shall  heretofore  have 
transferred  or  bequeathed,  or  if  any  taluqdar  or  grantee,  or  his  heir  or  legatee, 
shall  hereafter  transfer  or  bequeath  the  whole  or  any  portion  o^  his  estate,  to 
another  taluqdar  or  grantee,  or  to  a  person  who  would  have  succeeded  according 
to  the  provisions  of  uiis  Act  to  the  estate,  or  to  a  portion  thereof,  if  the  transferor 
or  testator  had  died  without  having  made  the  transfer  and  intestate,  the  transferee 
or  legatee  and  his  heirs  and  legatees  shall  have  the  same  rights  and  powers  in 
regard  to  the  property  to  which  he  or  they  may  have  become  entitled  under  or 
by  virtue  of  such  transfer  or  bequest,  and  shall  hold  the  same  subject  to  the  same 
condition  and  to  the  same  rules  of  succession  as  the  transferor  or  testator. 

Then  comes  s.  15,  which  is  very  important,  and  which  enacts  that —  |^ 

"  If  any  taluqd€u*  or  grantee  shall  heretofore  have  transferred  or  hequeaOied  to 
any  person  not  being  a  t^uqdar  or  grantee,  the  whole  or  any  portion  of  his  estate, 
and  such  person  would  not  have  succeeded  according  to  the  provisions  of  this 
Act  to  the  estate  or  to  a  portion  thereof,  if  the  transferor  or  testator  had  died 
without  having  made  the  transfer  and  intestate,  the  transfer  of,  and  the  succession 
to,  the  property  so  transferred  or  bequeathed,  shaJl  he  regulated  by  the  rules  which 
would  have  governed  the  transfer  of,  and  succession  to,  sfwch  property,  ifihe 
transferor  or  legatee  had  bought  the  same  from  a  person  nx>t  being  a  taluqdar 
or  fframieey 

The  next  question  is  how  and  to  what  extent  Rajah  Gouree  Shunkur 
exercised  the  power  of  alienation  conferred  by  the  Act, 

All  the  Courts  in  the  Oudh  suit,  as  well  as  the  Subordinate  Judge  of 
Cawnpore,  have  given  effect  to  the  documents  called  the  will  of  Bajah  Gouree 
Shunkur;  but  they  put  different  constructions  upon  them. 

The  following  is  a  translation  of  one  of  the  documents,  dated  7th  February 
1860.    Record  No.  1,  page  28, 1. 19 : 

*'  I,  Rajah  Gouree  Shunkur,  Taluqdar  and  Zemindar  of  Hurha,  Targaon,  etc., 
in  the  district  of  Oonao,  who  have  received  from  the  British  Government  the 
proprietary  right  of  Hurha,  Targaon,  eta,  in  the  district  of  Oonao,  in  perpetuity, 
have  been  requested  by  Government  to  submit  an  application  on  the  subject  of 
primogeniture,  with  a  view  that  the  Taluqah  may  not  be  split  into  pieces,  as  I 
would  wish.  Now,  the  custom  that  has  been  followed  in  my  family,  for  genera- 
tions past,  is  this — that  the  eldest  member  of  the  &mily  continues  to  be  the  head, 
while  the  others  remain  obedient  to  him ;  but  every  one  possesses  a  share  in  the 
Taluqah.  Under  the  custom  of  the  family  the  other  brothers  are  at  liberty  to 
have  their  share  separated,  should  they  wish  it.  The  liead  has  no  power,  under 
the  old  custom,  to  alienate  the  estate  without  consulting  every  sharer.  I,  there- 
fore, wish  that  the  old  custom  of  maintaining  the  share  of  each  shareholder  be 
preserved,  in  opposition  to  the  one  in  accordance  with  which  one  member  of  the 
£Eunily  is  allowed  to  succeed." 

The  other  documents  applicable  to  property  in  other  districts  are  similar  in 
effect,  though  not  in .  the  identical  words.  (Record  No.  1,  page  28,  1.  44,  and 
page  29,  and  id.,  p.  438,  etc.) 
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Other  material  documents  are  those  called  the  tabular  statement  and 
Chundun's  Chit. 

The  document  called  the  tabular  statement,  and  the  letter  in  which  it  was 
submitted,  are  at  pages  30  and  31  (Record  No.  1).  The  following  are  translations 
of  the  letter  and  tabular  statement : — 

"  To  the  Tehsildar, 
"  Sir, 

"  I  received  your  former  letter,  together  with  the  form  of  a  statement  of 
succession,  desiring  me  to  fill  in  the  columns,  and  also  your  latter  communication, 
calling  for  the  statement.  As  directed  by  you,  the  statement  is  herewith 
submitted,  duly  filled  in. 

"  Pray  make  no  objection  to  the  entry,  sons  of  Lallah  Chotay  Lall,  and  son 
of  Lallah  Jankee  Pershsid,  deceased. 

"  The  object  desired  is  attainable  by  such  an  entry. 

*'  Yours  faithfully, 
''(Signed)        Rajah  Oouree  Shunkur, 
"  May  13,  1860.  ''Banker  of  Mowrawan," 

Statement  Inclosed. 


NairiA 
of  Taluqa. 

Number  of  PerBons  in  the  Family  fit  to  snoceed. 

Jtimma 

of  the 

Estate. 

Name  of  Petsoxu  !n 

favor  of  Bacoeasion 

of  one  Member  of 

thd  Family. 

Name  of  penons 

against  thii 
finoorasianofone 
Member 
of  the  Family. 

Jabroulee, 
etc. 

Sons  of  Lalla  Chundun  Lall,  deceased  : — 

1.  Son  of  Lallah  Chotay  Lall,  deceased; 

2.  Rajah  Gouree  Bhanknr  ; 

3.  Lallah  Beharee  Lall ; 

4.  Lallah  Eunhya  Lall ; 

6.  Son  of  Lalla  Janke^  Prosad. 

Sons  of  Lalla  Gnnga  Prosad,  deceased : — 

1.  Lallah  Shiva  Prosad  ; 

2.  Lallah  Ram  Sahoy. 

1 

Rajah  Gmne 
fihonlciir. 

**  JRemarks. — The  following  rule  has  preyailed  with  regard  to  succession  in  the  family  of  Bajsh 
Qonree  Bhanknr  : — The  ddest  son  in  the  family  is  regarded  as  the  head,  with  the  consent  of  all  the 
sharers,  and  the  others  remain  subject  to  him ;  but  all  the  sharers  retain  their  shares,  and  in  case  of 
disagreement  between  them,  each  snarer  is  at  liberty  to  have  his  share  separated.** 

The  translation  of  Chundun's  Chit  is  at  page  10  (Record  No.  1).  It  is  as 
follows : — 

"  Let  documents  be  drawn  out,  under  the  instructions  herein  conveyed,  and 
then  you  will  be  at  liberty  to  live  together  or  separate  from  each  other.  Eadi 
sharer  will  take  his  share,  half  in  money,  and  half  in  gold,  silv^,  and  debts  due 
from  parties.  Any  member  of  the  family  may  take  me  to  live  with  him,  or  all 
the  members  may  manage  it,  so  that  they  may  divide  among  themselves  the 
expenses  which  may  be  incurred  on  account  of  the  necessaries  of  my  life. 

"  My  brother  Gunga  Prosad  ...                 ...         20,000 

"  Chotay  Lall  will  get  double  share  . . .                  30,000 

"  Gouree  Shunkur              ...  ...                 ...         15,000 

"Beharee  Lall           ...                 ...  ...                  15,000 

"  Kunhia  Lall  . . .                 ...  ...                 ...         15,000 

"  Jankee  Prosad        ...                 ...  ...                   1 5,000 

"  All  the  females  and  children  should  certainly  go  to  the  Ganges  and  bathe 
there.     They  may  go  either  to  Nujuf  Qurh  or  Cawnpore,  or  Bruhraawart. 

*'  Any  members  wishing  to  live  together  may  do  so,  while  others  may  live 
separate,  and  pursue  their  occupation.     Each  member  will  supply  his  own  fiunily 


(311) 

with  foody  clothing,  and  jewels.  Marriages^  etc.,  should  be  celebrated  after  con- 
saltation  with  all  the  members. 

"  Koouwar  Soodee,  10th  1892  Sumbut,  or  1243  Fuslee." 

In  the  Cawupore  suit  the  High  Court  held  that  none  of  the  doomnjents 
amounted  to  a  will. 

They  said,  ''We  have  no  hesttotion  in  assenting  to  the  contention  that  neither 
the  reply  as  to  the  custom  of  primogeniture,  nor  the  tabular  statement  which 
followed  it,  can  be  regarded  as  testamentary.  They  contain  no  devise  or  bequest, 
nor  any  language  from  which  a  devise  or  bequest  can  be  inferred."  And  again  : 
"  It  caxmot  be  supposed  that  in  replying  to  the  enquiries  made  by  the  Deputy 
Commissioner  the  taJuqdars  of  Oucm  set  themselves  to  make  their  wills*  It 
appears  to  us  that  the  fiajah  Qouree  Shunkur  intended  no  more  than  te  infoma 
the  authorities  of  the  custom  of  inheritance  prevailing  in  the  family  of  which  he 
was  a  member,  and  te  indicate  the  persons  interested  as  sharers  of  the  family 
property.  Moreover,  whatever  may  have  been  the  power  of  disposal  wHoh  the 
Ma^foh  poseeaeed  over  the  property  in  Oudh,  which  point  U  ie  not  necesaary  for 
us  to  determme,  he  neither  had,  nor  does  it  appear  that  he  assumed  te  have,  any 
power  te  dispose  of  the  property  in  suit,"  that  is,  the  property  in  the  North- 
western Provinces.  These  remarks  were  very  appropriate  in  the  case  before  the 
High  Court  in  the  Cawnpore  case.  It  is  clear  that  the  documents  had  no  reference 
to  property  in  the  North-Westem  Provinces,  and  that  they  did  not  contain  a 
bequest  or  testamentary  disposition  of  any  part  of  such  property.  But  with 
r^u-d  to  that  part  of  the  property  in  Oudh,  to  which  they  related,  the  case  is 
very  diflferent  That  which  was  not  a  will  in  the  ordinary  sense  of  the  word, 
might,  in  their  Lordship's  opinion,  have  amounted  to  a  will  within  the  definition 
of  Act  I  of  1869.  By  a  2  of  that  Act  it  is  declared  that  the  word  "will" 
means  *"  the  legal  declaration  of  the  intention  of  the  testator  with  respect  to  his 
property  affected  by  this  Act,  which  he  desires  to  be  carried  into  effect  after  his 
death."  It  appears  to  their  Lordships  that  the  document  of  the  14th  February  I860, 
and  the  other  document-s,  which  were  veiy  similar,  did  declare  the  intention  and 
wishes  of  Gouree  Shunkur,  which  he  wished  to  be  carried  into  effect  after  his 
death  with  respect  to  all  the  estates  which  the  Qovemment  had  assumed  U> 
confer  upon  him  by  the  sunnud,  eta,  including  that  part  which  was  ancestral, 
as  well  88  that  which  was  granted  to  him  for  the  jGrst  time.  Gouree  Shunkur, 
as  an  honest  and  just  man,  and  as  a  conscientious  Hindoo,  did  not  wish  that  aftor 
his  death  the  property  which  belonged  to  the  family  jointly  should  pass  to  his 
eldest  son  as  his  heir,  and  continue  to  descend  according  to  the  rules  of  primo- 
^niture.  He  wished  things  to  go  on  as  before,  and  that  that  which  had  been 
joint  family  property  should  continue  joint  family  property. 

It  appears  nrom  the  judgment  of  the  Judicial  Commissioner,  that  documents, 
such  as  those  which  have  been  called  the  will  of  Rajah  Gouree  Shunkiur,  have 
been  treated  and  spoken  of  by  the  taluqdars  of  Oudh  as  their  wills. 

He  says,  Record  No.  1,  p.  381, 1.  38  :— 

**  In  ordinary  cases  this  could  hardly  be  construed  as  a  '  will,'  for  there  is  no 
direct  allusion  to  the  death  of  the  executor,  nor  can  it  be  said  that  there  is  a 
distinct  direction  as  to  the  devolution  of  his  property  after  bis  death. 

*^But  in  Oudh  it  is  a  matter  of  notoriety  that  the  letter  to  which  these 
documents  are  answers  were  expressly  intended  to  eiicit  and  register  the  wishes 
of  each  taluqdar  as  to  the  descent  of  his  landed  estate  after  his  death,  and  the 
replies  are  to  this  day  spoken  of  by  taluqdars  as  their  will  when  no  other  hoe 
beenrnade, 

"  Its  form  is  immaterial  as  it  was  made  prior  to  the  passing  of  Act  I  of  1869, 
and  the  power  of  Hindoos  to  make  even  nuncupatory  wills  has  been  decided 
in  repeated  judgments  submitted  by  the  Lords  of  the  Privy  Council. 

"  I  find  that  this  document  correctly  described  the  intention  of  the  Riyah  in 
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respect  to  the  devolution  of  bis  taluqa  after  his  death,  and  that  it  is  correctly 
described  as  a  *  will/  " 

Their  Lordships  concur  in  this  view.  They  go  further,  however,  and  are  of 
opinion  that  the  declaration  in  those  documents  of  the  wish  of  Gburee  Shunkar, 
acted  upon  as  it  was  by  hi  in  and  by  the  other  members  of  the  family  in  his  life- 
time, and  coupled  with  the  tabular  statement,  was  evidence  sufficient  to  prove  an 
alienation  inter  vivos,  which  in  Qouree  Shunkur's  lifetime  transferred  the  pro- 
perty to  the  famOy,  to  be  held  by  them  as  joint  family  property.  No  evidence 
was  given  to  show  that  the  rents  and  profits  of  the  estate  did  not  continue,  even 
during  the  life  of  Gk>ure6  Shunkur,  to  be  ..brought,  like  the  other  assets  of  the 
family,  to  the  family  treasury,  for  the  use  of  the  undivided  family.  In  the  "* 
Cawnpore  case,  Mohun  Lall,  one  of  the  sons  of  Chotay,  said,  **  Every  one  used  to 
take  out  of  the  profits  as  much  as  he  required/'  (Record  No.  2,  p.  145.)  In  the 
tabular  statement  sent  in  in  May  1860  Rajah  Gouree  Shunkur  entered  his  own 
name  not  alone,  but  yrith  the  other  members  of  the  family,  as  the  persons  fit  to 
succeed :  he  could  not  have  intended  to  devise  to  himself  by  a  will  or  codicil — 
he  clearly  meant,  by  entering  his  own  name  as  one  of  the  sharers,  to  express  his 
wish  and  intention  that  the  estates  should  be  held  jointly  during  his  own  life 
as  well  as  after  his  death.     (Record  No.  1,  pp.  30,  31.) 

Their  Lordships  are  of  opinion  that  the  transfer  of  the  property  to  the  joint 
family  was  complete  in  the  lifetime  of  Gouree  Shunkur,  and  that  it  was  acted 
upon  in  his  lifetime  as  well  as  after  his  death.  Beharee  Lall,  and  Kunhya  Lall, 
and  the  other  members  of  the  family  succeeded  to  the  estates,  not  by  inheritance, 
for  they  were  not  Gouree  Shunkur's  heirs,  but  by  survivorship,  and  Beharee  Lall 
and  Kunhya  Lall  respectively  became  managers,  according  to  the  custom  of  the 
family,  and  as  they  would  have  done  if  no  change  had  been  effected  by  Lord 
Canning's  Proclamation,  etc.  The  beneficial  interest  continued  in  all  the  surviving 
members  of  the  joint  family. 

In  his  petition,  dated  28th  June  1867,  Rajah  Beharee  Lall  stated  that  all 
the  present  members  of  the  family  acquiesced  and  consented  that  the  tabular 
statement  (in  one  part  of  the  petition  called  a  "testament,"  and  in  another  ''an 
instrument "),  which  was  filed  during  Rajah  Gouree  Shunkur's  incumbency,  was 
binding  and  effectual.     (Record  No.  1,  p.  323.) 

No  special  mode  of  transfer  is  required  by  the  Hindoo  law,  even  a  verbal 
transfer  is  sufiicient. 

It  may  be  urged  that  s.  16  of  the  Act  enacts  that  no  transfer  of  any 
estate,  or  of  any  portion  thereof,  or  of  any  interest  therein,  made  by  a  taluqdar 
or  grantee,  or  by  his  heir  or  legatee,  under  the  provisions  of  this  Act,  shall  be 
valid  unless  made  by  an  instrument  in  writing  signed  by  the  transferor  and 
attested  by  two  or  more  witnesses.  But  that  Section  was  not  intended  to  be 
retrospective,  or  to  affect  transfers  made  previously  to  the  passing  of  the  Act. 
Ss.  14  and  15  speak  of  transfers  ''heretofore  made,^  and  it  never  could  have 
been  the  intention  of  the  legislature  to  render  void  sales  or  transfers  made  before 
the  passing  of  the  Act,  by  one  taluqdar  to  another  taluqdar  under  s«  14,  or 
by  a  taluqdar  to  any  other  person  under  s.  15,  if  not  made  by  writing  signed 
by  the  transferor  in  the  presence  of  two  or  more  witnesses.  If  Gouree  Shunkur 
had  in  his  lifetime  sold  tiie  estate  and  conveyed  it  by  deed  to  another  taluqdar. 
Act  I  of  1869,  passed  afteiMjouree's  death,  would  not  have  rendered  the  sale  void. 
Ss.  17  and  18  are  clearly  not  retrospective,  and  s.  19  applies  only  to  future 
cases,  and  it  provides  expressly  that  nothing  shall  affect  wiUs  executed  before 
the  passing  of  this  Act  Section  16  applies  to  transfers, .  and  s.  19  to  wills,  but 
both  Sections  use  the  words  "made  under  the  provisions  of  the  Act;"  they  cannot 
be  held  to  apply  to  a  transfer  made  by  deed,  will,  or  otherwise,  nine  years  before 
the  Act  was  passed. 

For  the  reasons  above  stated,  their  Lordships  are  of  opinion  that  the  claim 
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of  the  sons  of  Rajah  Gouree  Shunkur  to  exclude  the  other  branches  of  the  joint 
family  from  any  share  in  the  taluqdari  estate  cannot  be  supported,  and  that  the 
conclusion  of  the  Judicial  Commissioner  in  his  first  judgment  to  the  effect  that 
the  same  law  of  succession  must  be  applied  to  the  entire  landed  estate,  and  to  the 
moveable  property,  is  correct.  It  is  hardly  necessary  to  remark  that  Ram  Sahoy, 
if  be  seeks  to  take  the  benefit  of  the  ruling  must  brin^  into  the  common  stock 
the  taluqdari  property  which  was  ostensibly  granted  to  his  brother,  Sheo  Pershad, 
or  which  stands  in  the  name  of  Sbeo  Pershad  or  of  himself. 

The  next  question  is,  what  is  the  rule  of  succession  to  be  applied. 

.Upon  the  first  hearing  before  the  Deputy  Commissioner,  he  rejected  the 
claim  of  Bam  Sahoy  altogether,  and  awarded  to  the  plaintiff  one-fifth  eliare  of  all 
the  property  as  that  to  which  he  was  entitled  under  the  will  of  Rajah  Qouree 
Shunkur.  Upon  appeal  the  Commissioner  modified  that  decree,  and  putting 
a  different  construction  upon  the  so-called  will,  awarded  to  the  plaintiff  a  one- 
seventh  share  of  all  the  property,  moveable  and  immoveable. 

Upon  special  appeal  to  the  Judicial  Commissioner  he  remanded  the  case  for 
the  trial  of  certain  issues  of  fact,  of  which  the  only  important  ones  to  be  con* 
sidered  are  the  6th  and  7th.     They  are  as  follows : — 

*'  6.  What  is  the  measure  of  the  share  of  each  party.  In  the  personal 
property  ?    In  the  estate  now  found  to  be  ancestral  ?    In  the  acquired  esUites  ? 

**  7.  What  is  the  family  custom  as  to  succession  ? " — (Record  No.  1,  p.  145.) 

Under  those  issues  fresh  evidence  was  given  as  to  Chundun's  chit,  which  had 
been  found  by  the  Deputy  Commissioner  not  to  have  been  proved. 

It  is  always  dangerous  to  allow  parties  to  make  a  new  case,  and  to  call  fresh 
evidence  upon  an  issue  on  which  they  have  failed  upon  the  evidence  originally 
adduced  in  support  of  it,  and  more  especially  is  it  so  in  the  Mofiissil  Courts  in 
India.  Bot  the  parties  not  only  gave  fresh  evidence  upon  the  issue  as  to 
Chundun's  chit,  but  they  were  allowed  to  set  up  an  entirely  new  case,  and  to 
enter  into  evidence  to  prove  that  Ram  Sahoy  and  other  members  of  the  family 
had  actually  signed  copies  of  the  letter,  and  had  agreed  to  be  bound  to  take, 
upon  partition  of  the  immoveable  estate,  shares  corresponding  in  extent  with 
those  specified  in  Chundun's  chit,  as  to  the  Rs.  110,000  therein  mentioned. 
That  was  a  new  case  altogether,  which  had  never  been  suggested  or  raised  by 
any  of  the  f)arties  in  either  of  the  lower  Courts  in  Oudh,  or  even  before  the 
Judicial  Commissioner  on  appeal,  and  in  support  of  that  case  witnesses,  who 
had  been  examined  upon  the  first  trial,  were  examined  de  novOy  and  materially 
altered  and  added  to  their  former  evidence. 

As  the  ultimate  decision  of  the  Judicial  Commissioner,  afber  the  remand, 
turned  upon  Chundun's  chit,  their  Lordships  will  proceed  to  consider  the  evidence 
given  with  reference  to  that  document.  Before  doing  so,  however,  it  will  be  well 
to  go  back  and  refer  with  more  particularity  to  the  proceedings  in  the  Oudh 
suit. 

The  plaintiff  claimed  one-fifbh  of  the  whole  property,  moveable  and 
immoveable,  basing  his  claim  on  the  will  of  Qouree  Shunkur. 

Hurpurshad  claimed  to  be  entitled,  as  the  eldest  son  of  Qouree  Shunkur, 
to  succeed  to  the  whole  of  the  Mourawan  estate  (Record  No.  1,  p.  75,  1.  20), 
whilst  the  other  sons  of  Qouree  Shunkur  contended  that  the  wishes  of  Qouree, 
as  expressed  by  the  document  (in  one  place  called  by  them  a  will^  and  in  another 
a  deed),  were  that  the  property  should  be  divided  amongst  all  of  his  sons  (id. 
p.  76,  1.  9  and  11).  The  only  parties  in  the  Oudh  suit  who  relied  upon  the 
.^per  called  Chundun's  chit,  were  Rugburdyal,  Mohun  Lall,  Ram  Dyal»  and 
Eashee  Pershad,  grandsons  of  Chotay  Lall,  and  great-grandsons  of  Cfhundun, 
and  Balmokund  and  Banee  Pershad,  sons  of  Chotay  and  grandsons  of  Chundun. 
They  said  that  the  talooka  could  not,  under  the  will  of  Beharee  Lall,  be  broken 
^P  (P*  77,  1.  12),  and  they  set  up  Chundun's  chit  merely  as  to  the  moveable 
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property,  houses,-  and  gardeos.  They  never  slated  or  alleged  that  any  of  the 
metnbera  of  the  family  had  signed  copies  of  it,  or  bad  assented  to,  or  agreed  to 
be  bound  by  it.  It  was  contrary  to  their  case  that  it  was  intended  to  apply 
to  any  part  of  the  imnioveable  estate.  Their  pleader.  Kali  Fershad,  stated  in 
the  fifth  ground  of  their  defence  tm  follows ; — 

"  Accordine  to  a  letter  of  Lalla  Chundun  Lall,  Chotay  lull  was  entitled  to 
one-third  of  the  moveable  property,  houses,  and  gardens.  Plaintiff  is  therefore 
entitled  to  one-sixth."  (Record  No.  !,  p.  77,  1.  18.)  This  was  by  putting  Ram 
Sahoy  out  of  the  case  altogether,  and  claiming  tj  divide  the  moveables  amongst 
the  five  sons  of  ChunduD  and  their  descendants,  and  giving  Chotay  a  doable  share 
under  Chundun's  chit.  In  this  way  they  reduced  tiie  plaintiff's  share  in  tho 
moveable  property  from  a  fifth  to  a  sixth,  and  set  up  a  claim  for  Chotay'a 
descendants  in  the  moveables,  houses,  and  gardens,  to  two-sixths  or  one-third, 
being  a  double  share.  Balmokund,  by  the  same  pleader,  st«ted  thai  he,  and 
not  the  sons  of  Oouree  Sbuntur,  was  entitled  to  succession,  meaning,  no  doabt» 
that  he  was  entitled  to  the  whole  of  the  immoveable  estate  as  talookdar.  (Record 
Na  1.,  p.  77,  1.  44.)     That  claim,  howover,  has  since  been  abandoned. 

Rajn  Bahcy,  the  descendant  of  Ounga  Fershod,  contended  that  the  plainti^ 
as  representing  one  of  the  five  sons  of  Chundun,  waa  entitled  to  a  one-tenth  share, 
that  IS  to  say,  to  one-fifth  of  a  half,  only,  he  himself  claimed  the  other  hal^  as 
represetitiDg  Guoga  Persbad's  branch  of  the  family.  He  was  notori^^nally  made 
a  defendant  in  the  Oudh  suit,  but  he  intervened  and  was  allowed  by  the  Deputy- 
Commissioner  to  contest  the  plaintiff's  claim  only  so  far  as  it  related  to  a  share  in 
the  twenty-seven  villages  which  stood  in  his  name,  leaving  him  tie  option  of 
making  gix>d  by  a  separate  suit  any  liirther  claim  he  might  nave  (Record  No.  1, 
p.  86,  1.  41)., 

The  only  issue  in  the  Oodh  suit  in  the  Court  of  the  Depaty-Commisaoaier 
■which  raised  any  question  as  to  Chundun's  chit  was  tiie  11th  (Record  No.  1, 
page  87),  and  this  had  reference  to  the  moveable  property  only.  The  issue  was  bb 
folwwe: — 

"Are  the  descendants  of  Chotay  Lall  entitled  to  one-third  of  the  raoveaUe 
property,  houses,  and  gardens  ?"  and  the  onus  of  this  issue  was  stated  to  be  <« 
the  descendants  of  Chotay  Lall, 

Upon  that  issue  the  Deputy-Commissioner  found  that  the  allied  chit  was 
not  genuine,  and  veiy  properly  so  upon  the  evidence  then  before  him,  for  the 
original  had  been  withdrawn  and  was  not  produced.  It  has  already  been  stated 
that  the  Deputy -Commissi  oner  in  his  judgment  before  remand  awarded  the 
plaintiff  one-fifth  of  the  property,  and  tJiat  upon  appeal  by  Ram  Sahoy  to  the 
Commissicaier  that  decree  was  modified  and  one-seventb  awarded  to  ihe  plaintiff'. 

The  judgment  of  the  Commissioner  was  delivered  on  the  7bh  May  1870,  in 
Ram  Sahoy's  appeal  only.  On  the  6th  May,  only  the  day  b^ore  the  Commis- 
sioner gave  judgment  in  Ram  Sahoy's  appeal  (Record  No.  1,  page  120,  1.  26),  the 
defendant  Balmokund  and  other  descendslits  of  Chotay,  including  Mohun  Lall, 
presented  another  appeal  (Id.  108),  and  on  the  12th  May  ,1670,  five  days  ailer  the 
judgment  of  the  Commissioner,  the  defendants  Bamchum  and  others  preferred  a 
thiixl  appe^  (Record,  psge  118),  both  of  the  last  two  appeals  being  against  the 
decision  of  the  Deputy-Commissioner  of  the  28th  March  1870.  The  appeals  appear 
to  have  been  out  of  date  (Att  VIII  of  1859  a  333)  unless  there  was  great  delay 
in  granting  a  copy  of  the  decree  appealed  against  Be  this,  however,  as  it  may, 
the  appeal  of  Balmokund  and  others  was  admitted,  and  judgment  was  pronounced 
upon  it  by  the  Commissioner,  who  upheld  the  judgment  he  bad  given  on  Bam 
Sahoy's  appeal. 

One  of  the  grounds  of  appeal  by  Balmokund  and  other  descendants  of  Chotay, 
including  Mohun  LaJl,  to  the  Commissioner  i'rom  the  decision  of  the  Deputy- 
Commissioner  was,  not  that  upon  the  evidence  the  Deputy-Commissioaer  ought  to 
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have  found  in  favor  of  Chundun's  chit,  but  that  they  had  had  no  opportunity  of 
proving  Chundun's  chit  put  in  evidence  by  them  on  the  first  hearing  of  the  suit. 
(Record  No.  I,  p.  109, 1.  34,  and  p.  121,  1.  21.) 

The  Commissioner  expressed  no  opinion  upon  the  point  though  he  stated 
generally  that  nothing  had  been  advanced  to  shake  the  propriety  of  his  decree 
in  the  other  appeal,  which  in  fact  gave  no  efiect  to  Ohundun's  chit. 

From  that  decision  a  special  appeal  was  preferred  to  the  Judicial  Commis- 
sioner by  Balmokund,  Mohun  Lall,  and  others,  in  which  they  set  up  a  ground  of 
appeal  as  regards  Chundun's  chit  similar  to  that  which  had  been  stated  in  their 
appeal  to  the  Commissioner  (Record  No.  1,  p.  136,  1.  4) ;  but  they  still  cliumed  in 
their  appeal  the  right  for  Balmokund,  as  the  eldest  member  of  Chundun's  family, 
to  succeed  to  the  whole  of  the  immoveable  estate  {Id.  p.  135,  1.  87),  With  regard 
to  the  custom  of  the  family  and  Chundun's  chit,  they  said,  ^*  The  appellants  have 
had  no  opportunity  to  produce  evidence  with  reference  to  the  ctistcm  of  the  family, 
the  will  of  Rajah  Beharee  Lall.  and  the  writing  of  Chundun,  and  to  file  the  kUter" 
(Record  No.  1,  p^  136, 1.  4).  The  Judicial  Commissioner  expressed  no  opinion 
with  reference  to  that  ground  of  appeal,  though  he  ought  to  have  done  so*.  If  he 
had  expressed  a  judgment  upon  the  point,  he  ought  to  have  held  on  spedal  appeal 
that,  as  a  matter  of  law,  there  was  nothing  in  the  objection.  The  appellants  had 
not,  nor  had  any  one  of  the  parties  to  the  suit,  set  up  a  custom  in  the  family  with 
regard  to  the  extent  of  shares  to  which  brothers  and  the  descendants  of  deceased 
brothers  were  entitled  on  partition  of  immoveable  estate.  They  had  every  oppor- 
tunity to  do  so  if  they  wished,  and  to  prove  it  if  they  could.  With  regard  to 
Chundiln's  chit,  they  not  only  had  an  opportunity  of  filing  it,  but  they  actually 
did  file  it  in  the  Court  of  the  Deputy-Commissioner,  but  they  afterwards  withdi^w 
it  before  the  hearing  (Record  1,  p.  96, 1. 15) ;  and  they  also  gave  such  evidence  as 
they  thought  fit  respecting  it,  but  did  not  produce  the  original 

Sheo  Chum,  on  the  first  trial  before  the  Deputy-Commissioner^  stat^  that 
two  copies  of  the  letter,  that  is,  Chundim's.  chit,  had  been  made  and  signed  by 
Hurpurshad,  Beharee  Lall,  Ram  Narain,  Eunhya  Lall,  and  Madho  Persmtd,  and 
he  i^terwards  added,  and  by  Baboo  Ram  Sahoy  {Id.  p.  84). 

Mungul  Sing  said  {Id.  p.  84) : — 

''  I  was  sitting  near  the  Baradurree  one  morning  in  Magh,  1^75  F.,  Rajah 
Beharee  Lall,  Ram  Chum,  Beni  Pershad,  Mohun  X^l,  Hutpurshad,  Ram  Baboy 
were  there ;  Balmokund  was  having  his  hair  dressed  at  a  little  distanoe.  They 
all  agreed  to  abide  by  Lalla  Chundun  Lall's  letter,  and  went  away.  A  Hindee 
chit  was  written  (he  does  not  say  a  copy  of  Chundun's  chit  was  made)  by  Rajah 
Beharee  Lall,  and  Kunhya  Lall,  Ram  Sahoy,  Beni  Pershad,  Hurpurshad^  Ram 
Churn,  Madho  Lall  signed  it.     I  cannot  write  or  read. 

**  Cross^eaatnination* — Hurpurshad  took  this  letter  away.  Beni  Pershad  took 
the  original  of  Chundun  Lall.  Ram  Sahoy  took  away  anbther.  I  was  there  by 
chance.     I  never  was  sent  for  before.*' 

As  regards  the  evidence  given  after  the  remand  respecting  Chundun's  chit> 
their  Lor&hips  consider  that  the  Deputy-Commissioner  was  correct  in  stating 
that,  with  the  exception  of  the  testimony  of  Beni  Pershad  and  Deenanath,  the 
additional  evidence  {Id.  p.  851  to  357),  merely  goes  to  show  the  existenloe  of  the 
document  (Id.  p.  373,  1.  3).  That  fact  is  now  admitted.  Deenanath's  evidence 
is  at  p.  358.  ^ 

He  says  at  1. 17  :  "I  have  seen  with  Beni  Pershad  and  with  Hurpurshad  a  chit 
purporting  to  be  written  by  Chundun  Lall  a  year  before  I  entered  his  service.  I 
saw  the  letter  during  Chundun's  life,  and  he  spoke  to  me  about  it,  and  said  he 
wished  Gunga  Pershad's  sons  to  get  Rs.  20,000,  Ghotay  Lall's,  Rs.  30,000 ;  and 
the  others  Bs.  15,000  each  "  (Oudh  Record,  p.  368,  1.  18). 

This  shows  that  Chundun's  intention  when  he  wrote  the  document  was  that 
the  several  members  of  the  family  should  each  receive  the  particular  amount  set 
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opposite  to  his  name.  .  Chundun,  certainly,  according  to  that  evidence^  does  not 
appear  at  that  time  to  have  inserted  the  amounts  as  expressing  the  proportions  in 
which  the  property  of  the  family  was  divisible  by  custom,  or  was  at  all  times  in 
future  to  be  divided  if  partition  should  take  place.  Deenanath,  however,  added 
that  the  conversation  was  casual,  and  in  answer  to  the  Court,  said,  "  In  the  con- 
versation above  described,  I  understood  from  Chundun  Lall  that  he  meant  the 
whole  property  to  be  divided  amongst  the  kinsmen  in  those  proportions ;  the 
word  *  Ursalba '  was  used  by  him.  The  conversation  arose  at  the  time  of  Qolam 
Ali  Khan  driving  the  family  across  the  Ganges  in  1255  Fuslee."  That  was  about 
the  year  1848,  and  the  conversation  applied  to  the  property  as  it  existed  at  that 
time. 

The  statement  as  to  what  the  witness  understood  from  Chundun  in  1848  to 
be  his  meaning  is  too  loose  and  unsatisfactory  to  be  act^d  upon ;  it  was  never 
mentioned,  or  even  alluded  to  either  in  his  examination  or  cross-examination  at 
the  first  trial ;  is  quite  at  variance  with  the  statement  in  his  examination  in  chief 
that  Chundun  had  told  him  that  he  wished  Gunga  Pershad's  sons  to  getRs.  20,000, 
Chotay  Lall's  Rs.  30,000,  and  the  others  Ra.  15,000  each,  coupled  with  his  state* 
ment  in  cross-examination  that  Chundun's  property  consisted  of  B&  400,000  or 
Rs,  500,000  when  the  papei*  was  written. 

The  Deputy-Commissioner  in  his  judgment,  referring  to  this  statement  of 
Deenanath,  says : — '*  This  evidence  is  not  sufficient  to  justi^  the  Court  in  attach- 
ing to  the  document  a  meaning  different  from  that  on  the  face  of  it/'  and  their 
Lordships  entirely  agree  with  him. 

Deenanath  did  not,  on  his  examination  after  remand  in  the  Oudh  suit,  speak 
to  the  &ict  of  copies  having  been  made  or  signed  by  other  members  of  the  family. 
His  evidence  was  given  on  the  19th  August,  and  it  will  be  seen  that,  when 
examined  before  the  Subordinate  Judge  in  the  Cawnpore  suit  on  the  10th  March 
1870,  he  swore  not  only  that  copies  had  been  made  and  signed,  but  that  after 
finishing  the  copy  the  following  sentence  was  added  thereto :  '^  Eveiy  one  should 
divide  and  take  his  share,  according  to  the  letter  of  Lalla  Sahib."  (Record  No.  2, 
p.  148.)  He  is  the  only  witness  who  spoke  to  that  fact.  Beni  Pershad,  one  of 
the  sons  of  Chotay,  who  was  interested  in  acquiring  a  double  share  for  his  branch 
of  the  family,  said : — "  Two  copies  of  the  letter  were  made  by  Beharee ;  one  copy 
was  given  to  Ram  Sahoy,  and  the  other  to  the  descendants  of  Chundun ; "  but  ne 
did  not  state  that  any  sentence  was  added  thereto,  or  that  the  copies  were  signed 
by  any  of  the  members  of  the  family,  though  he  is  one  of  the  persons  who  was  said 
by  Mungul  Singh  to  have  signed  them.  He  went  on : — "  The  chit  of  Chundun 
should  regulate  the  partition  of  the  property  of  every  description  "  (368,  line  28). 
But  this  was  mere  matter  of  opinion.  He  did  not  at  that  time  state  that  any 
agreement  to  the  effect  was  ever  entered  into  by  the  £ajnily,  and  it  is  quite  at 
variance  with  the  defence  which  he  had  set  up. 

The  Deputy-Commissioner,  in  his  judgment  on  remand,  found  that  there  was 
no  ascertained  custom  as  to  partition  (Record  No.  1,  p.  369,  line  5),  and  putting 
Chundun's  chit  out  of  the  question  their  Lordships  are  of  opinion  that  that  find- 
ing was  correct. 

With  respect  to  Chundim's  chit,  the  Deputy-Commissioner,  after  giving  his 
reasons  in  detail,  and  amongst  others  that  the  original  document  had  not  been 
produced,  said  : — "  I  am  stilL  9f  opinion  that  the  proof  of  the  genuineness  of  the 
document  is  insufficient ;  and  even  admitting  its  genuineness,  I  cannot  set  any 
value  upon  it"    fie  said  : — 

*'  It  has  been  found  that  Chundun  Lall  and  Gunga  Pershad  were  a  joint 
undivided  family,  and  hence  Chundun  Lall  had  no  legal  power  to  deal  with  more 
than  his  own  share,  i.e.,  one-half  of  the  joint  property. 

"  For  these  reasons  I  set  aside  altogether  the  so-called  writing  of  Chundun 
LaU.    It  has  been  found  above  that  no  ascertained  family  custom  respecting 
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partition  has  been  established,  and  I  find,  in  consequence,  on  the  issue,  that  the 
measure  of  the  share  of  each  party  in  the  personal  property  is  Hindoo  law,  under 
which  Baboo  Ram  Sahoy  wul  take  one-half  (xV),  <^nd  the  sons  of  Ghandun  Lall, 
or  their  repreaeTitativea,  each  one-tenth  ( j-V)-  i^  the  ancestral  estate,  and  that . 
acquired  up  to  the  14th  February  1856, 1  find  that  the  measure  of  the  share  of  each 
party  is  also  Hindoo  law,  and  that  under  it  Baboo  Ram  Sahoy  will  take  one-half, 
and  the  sons  of  Chundun  Lall,  or  their  represeotatives,  each  one-tenth.  I  find  that 
in  the  acquired  estate  of  Baboo  Sheo  Pershad,  i.e,,  Bunthra  taluqa,  Baboo  Ram  Sahoy 
is  entitled  to  the  sole  ownership,  the  measure  of  his  share  being  Act  I  of  1869,  and 
in  the  acquired  estate  or  'grant'  of  Gouree  Shunkur,  as  previously  explained,  I 
find  that  the  measure  of  the  share  of  each  of  the  parties  is  the  will  of  Rajah 
Grouree  Shunkur,  under  which  the  sons  of  Chundun  Lall,  or  their  representatives, 
and  Baboo  Ram  Sahoy,  will  each  take  one-sixth." 

The  finding  of  the  Deputy-Commissioner,  taken  on  remand,  afterwards  went 
before  the  Judicial  Commissioner.  He  found  that  Chundun's  chit  was  genuine, 
not  that  all  or  any  of  the  parties  had  signed  a  copy  or  copies  of  it,  or  had  agreed 
to  be  bound  by  it ;  but  he  considered  that  the  document  set  forth  the  custom 
under  which  the  ancestral  estate  had  been  held,  and  to  which  both  Rajah  Gouree 
Shunkur  and  Baboo  Sheo  Pershad  in  their  wills,  and  Rajah  Beharee  Lall,  in  his 
petition,  alluded. 

The  following  is  an  extract  from  his  judgment,  p.  384, 1.  23,  Record  1 : — 

"  The  Court  of  First  Instance  would  apply  to  the  ordinary  Hindoo  law,  but 
it  appears  to  me  that  such  a  ruling  would  not  only  be  in  direct  contravention  of 
the  repeated  declaration  of  this  family  for  many  years,  that  the  joint  estate  was 
subject  to  family  custom  ;  but  in  direct  opposition  to  the  expressed  wishes  of  the 
two  grantees.  Rajah  Gouree  Shunkur  and  Baboo  Sheo  Pershad,  in  respect  to  the 
estates  over  which  they  respectively  had  a  power  of  testamentary  disposition. 

'^  Had  these  latter  intended  that  their  grants  should  be  divided  according  to 
Hindoo  law,  nothing  could  have  been  easier  or  more  natural  than  for  them  to  say 
so.  But  what  they  do  say  is,  '  We  have  a  custom  under  which  we  now  hold 
family  property,  and  by  that  custom  we  wish  the  succession  to  our  acquired 
estate  to  he  regulated.' 

*"  I  think  it  impossible  for  any  member  of  the  fitmily  to  say  that  the  division 
should  be  by  law,  rather  than  by  family  custom. 

**  The  difficulty  is  to  decide  what  is  that  custom. 

''The  two  instances  of  separation  in  previous  generations  do  not  assist  us,  for 
they  are  evidently  not  regulated  by  a  common  law,  but  were  firiendly  agreements, 
the  amounts  given  ofi*  being  determined  amicably,  and  based  probably  on  facts 
known  to  the  parties  concerned,  and  to  no  one  else. 

^'  It  is  hardly  disputed  that  the  greater  portion  of  the  property  held  prior  to 
the  recent  grants  was  acquired  by  Chundun  Lall  and  his  eldest  son,  Chotay  Lall ; 
aTid  iTnyaelf  cam,  epeak,  from  Tnany  years*  eaperieTice,  to  the  veneration  in  which 
the  Bv/rra  Lalla  {Chundim  LaW)  was  held  by  the  joint  family,  cmd  to  tliefact 
that  all  agreed  thak  though  the  fam/ily  Uved  ana  hoped  to  conti/nue  as  undivided^ 
yet  that  Chundv/a  LaU  had  made  a  division  prior  to  his  defmise,  which  was  pre- 
served in  the  fam/dy  archives,  a/nd  recognized  oy  them, 

*'  A  paper,  purporting  to  be  a  copy  of  the  record  of  the  division  so  made  in 
Chundun  Lall's  own  handwriting,  has  been  producec^n  this  suit,  and  it  is  admitted 
that  it  is  a  copy  of  the  document  filed  in  the  Court  of  Cawnpore. 

"  Some  ridicule  has  been  cast  upon  this  paper,  and  the  Court  of  First  Instance 
deemed  it  unnecessary  to  enquire  into  its  genuineness  or  its  validity. 

*^  The  ridicule  was  misplaced,  for  tlie  points  which,  to  the  ignorant,  appear 
ridiculous,  are  precisely  those  which  prove  the  paper  to  be  a  genuine  production 
of  the  patriarchal  head  of  an  undivided  Hindoo  family* 

"  In  this  Court  there  has  been  no  real  attempt  to  deny  its  genuineness,  nor 
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evidenoe  oflfered  io  refate  it,  and  as  it  has  beea  found  by  the  highest  Appellate 
Court  to  be  genuine  in  a  suit  between  some  of  those  parties  in  respect  to  proper- 
ties held  by  them  in  the  North- Western  provinces,  and  not  subject  to  the  special 
law  of  Oudh,  I  think  it  unnecessary  to  remand  this  case  again  for  trial  of  that 
issue,  and,  under  my  special  power  of  review,  I  find  that  the  document  produced 
as  Chundun  Lall's  is  genuine. 

''  Finding  that,  I  have  no  doubt  but  that  that  document  sets  forth  the  custom 
tuider  which  the  ancestral  estate  has  been  held,  and  to  which  both  Bajah  Gouiee 
Shunkur  and  Baboo  Sheo  Pershad  in  their  wills,  and  Rajah  Beharee  Ijall,  in  lus 
petition,  allude." 

He  then  declared  his  finding  on  the  several  issues  directed  on  the  remand, 
and  on  the  6th  and  7th.  He  said,  on  the  6th,  "  I  find  that  the  measure  of  the 
division  of  the  personal  property,  the  ancestral  and  the  several  acquired  estates^ 
including  the  Bunthra  taluqu,  is  the  custom  of  the  family ;  and  on  the  6th,  that 
the  fEunily  custom  is  set  forth  in  the  writing  of  Lalla  Chundun  Lall,  and  that  by 
it  there  falls  of  the  entire  estate  divided  into  22  portions,  to  the  heirs  of  Gunga 
Pershad,  4  p(»:tions ;  to  the  heirs  of  Chotay  Lall,  6  portions ;  to  the  heirs  of  Rajah 
Qouree  Shunkur,  3  portions ;  to  the  heirs  of  Rajah  Beharee  Lall,  3  portions ;  to 
the  heirs  of  Kunhya  Lall,  3  portions ;  to  the  heirs  of  Jankee  Pershad,  3  portions.'' 

And  he  concludes  thus : — 

**  I  therefore  find  that  plaintiff,  Sheodyal,  as  the  only  son  of  Lalla  Kunhya 
LaU,  is  entitled  to  a  share  equal  to  three  out  of  twenty-two  equal  portions  of 
the  entire  estate,  and  cancelling  the  decrees  of  the  Commissioner  of  Lucknow, 
dated  7th  May  and  2n^  June  1870  (as  before),  I  amend,  as  above,  the  decree  of 
the  Deputy-Commissioner  of  LucknoWi  dated  28th  March  1870,  said  share  to 
be  enjoyed  by  said  Sheodyal,  subject  to  and  in  accordance  with  the  will  of  Rajah 
Qouree  Shunkur,  deceased ;  and,  considering  the  courteous  and  liberal  Tn«.nTiftr  in 
which  the  advocates  of  all  parties  have  in  this  Court  consented  to  the  arrange- 
ment which  enables  the  interests  of  all  concerned  to  be  determined  in  one 
judgment,  I  rule  that  when  finally  taxed  in  this  Court  aU  the  coste  in  all  the 
Courts  in  tJ^is  case  shall  be  costs  against  the  estate." 

The  finding  upon  the  7th  issue  is  altogether  at  varia.nce  with  the  cases  set 
up  by  the  several  defendants  in  the  suit,  none  of  whom,  as  before  observed,  with 
the  exception  of  the  descendants  of  Chotay  I^,  ever  relied  upon  Chundua's  chit, 
and  they,  only  as  regards  the  moveable  property. 

The  genuineness  of  the  document  is  now  admitted,  but  it  does  not  of  itself 
prove  a  custom. 

A  custom  is  a  rule  which  in  a  particular  family,  or  in  a  particular  district, 
has  firom  long  usage  obtained  the  force  of  law.  It  must  be  ancient,  certain,  and 
reasonable,  and  being  in  derogation  of  the  general  rules  of  law,  must  be  construed 
strictly.  But  Chundun's  chit  did  not  allude  to  or  prove  a  usage  in  the  family,  or 
profess  to  lay  down  a  certain  definite  rule  which  could  be  applied  to  any  other 
state  of  fActa  than  that  which  existed  at  the  time  it  was  written.  It  was  not,  and 
could  not  be,  acted  upon  or  applied  to  all  castes  of  partition  amongst  brothers  or 
descehdante  of  brothers.  It  was  a  mere  proposal  for  the  division  of  Rs.  110,000 
amongst  certain  then  existing  members  of  the  family.  What  general  rule  can  be 
extracted  from  it  ?  Is  it  that  in  all  cases  where  there  are  two  brothers,  the  eldest 
having  five  sons,  shall  take  nothing  (for  that  was  the  case  as  to  Chundun,  by  his 
own  chit),  that  his  eldest  son  shall  take  six  twenty-seconds  or  three-elevenths,  the 
rest  of  his  sons  three  twenty-seconds  each,  and  his  brother  four  twenty-seconds, 
and  what  is  to  be  the  case  where  there  are  more  than  two  brothers  or  the  de- 
scendante  of  more  than  two  ?  Their  Lordships  are  of  opinion  that  Chundun's  chit 
did  not  declare,  was  not  intended  to  declare,  and  was  not  evidence  of,  a  valid 
family  custom.  There  was  no  evidence  in  the  Oudli  case  of  an  agreement  by 
which  the  parties  bound  themselves  to  act  upon  it  on  any  future  partition  of  the 
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family  property,  moveable  or  immoveable.  The  Judicial  Commissioner  did  not 
rest  his  judgment  upon  the  fact  that  an  agreement  between  the  parties  had  been 
proved,  but  upon  the  fact  that  Chundun's  chit  set  forth  a  custom  under  which  the 
ancestral  estates  had  been  held,  and  to  which  he  stated  Rajah  Gouree  Shunkur 
by  his  will  alluded.  He  referred  to  his  own  experience  with  regard  to  the  venera- 
tion in  which  Chundun  was  held,  and  to  his  knowledge  that  the  family  had 
recognized  a  division  which  Chundun,  prior  to  his  demise,  had  made. 

it  ought  to  be  known,  and  their  Lordships  wish  it  to  be  distinctly  understood, 
that  a  Judge  cannot,  without  giving  evidence  as  a  witness,  import  into  a  case  his 
own  koowied^  of  particular  facta.  If  the  means  of  knowledge  of  the  Judicial 
Oommissioner  of  the  facts  spoken  to  by  him  in  his  jud^ent  as  depending  upon 
his  own  knowledge,  were  capabie  of  being  tested,  it  would  probably  turn  out  that 
it  depended  upon  mere  rumour  or  hearsay,  an^  that  his  evidence  as  to  those  fa^ts 
would  not  have  been  admissible  if  he  had  been  examined  as  a  witness.  But  even 
if  the  Commissioner's  statement  of  facts  from  his  own  knowledge  be  taken  as 
evidence,  Chundun's  chit  did  not  establish  a  custom  as  to  the  extent  of  shares 
upon  partition,  especicdly  as  regards  immoveable  property.  As  to  such  property 
the  terms  of  it  were  not  applicable.  It  expressly  says,  '^  Each  sharer  will 
take  his  shkre  half  in  money  and  half  in  golcC  silver,  and  debts  due,"  and  if 
the  translation  in  the  Cawnpore  case  is  to  be  relied  upon,  it  says,  **  half  the  estate 
consists  of  cash,  and  the  other  half  of  silver,  gold,  and  debts  "  (Record  2,  p.  94) ; 
which  showA  Uiat  it  was  intended  to  apply  only  to  property  of  that  description. 

The  Judicial  Commissioner  not  only  found  that  Chundun's  chit  set  forth 
the  custom  as  to  the  shiu'es  in  which  the  family  property  was  divisible,  but  he 
interpreted  the  documents  called  Qouree  Shunkur's  will,  and  the  tabular  state- 
ment, 86  referring  to  a  fiEbmily  custom  by  which  the  extent  of  the  shares  of  the 
differsnt  members  of  the  &mily  was  regulated.  Their  Lordships  do  not  put  that 
eenstruction  upon  those  documents.  No  sudi  custom  was  ^t  up  by  any  of  the 
paftiea  to  the  suit  in  answer  to  the  plaintiff's  claim.  The  custom  referred  to  in 
the  documents  called  a  will  was  merely  that  "  the  eldest  member  of  the  family 
oontinueB  to  be  the  head ; "  "  that  every  one  possesses  a  share ;  that  the  other 
biotliQnB  are  at  liberty  to  have  their  shares  separated  if  they  wish  it ;  that  the 
head  has  no  power  to  alienate  without  consulting  every  shareholder;"  and  a 
wish  was  expressed  that  the  old  custom  of  maintaining  the  share  of  each  share- 
holder should  be  preserved  in  opposition  to  the  rule  of  primogeniture.  But  there 
is  no  allusion  to  any  custom  under  which  the  different  members  of  the  family 
were  entailed  upon  partition  to  shares  other  than  those  provided  by  the  rules  of 
the  Mitacshara. 

Deenanath,  in  his  evidence,  says, ''  The  custom  of  the  family  wets  that  the 
eldest  member  had  the  direction."  Gouree  Shunkur  did  not  state  in  the  tabular 
statement,  any  more  than  in  the  documents  called  a  will,  that  there  was  a  custom 
as^to  the  extant  of  the  shares  to  which  the  several  members  wero  entitled  upon 
partition,  hi  the  tahmlar  statement  he  divides  the  members  of  the  fiunily  fit  to 
SBCoead  under  two  heads,  "the  sons  of  Chundun"  and  '^ the  sons  of  Ounga  Pershad.^ 
He  does  not  number  them  from  one  to  seven ;  but  he  numbers  CShundun's  sons 
from  one.  to  five  under  one  heading,  and  Ounga's  sons  one  and  two  under  the 
other;  he  puts  himself  down  as  one  of  the  five,  and  inserts  grandscms  in  the  place 
of  deceased  sons,  thus :  "  The  sons  of  Chotay  La^l,  deceased,"  and  *'  the  son  of 
Lalla  Jankee  Pershad,  deceased."  He  does  not  irtate  that  Chotay's  sons  will 
take  two  shares,  but  puts  them  down  as  representing  their  father  as  one  of  the 
sons  of  Chundun ;  and  he  also  puts  down  Jankee  Pei*shad's  only  son  as  represent- 
ing his  £ather,  as  another  of  the  sons  of  Chundun. 
The  entry  is  as  follows : — 
Sons  of  Lalla  Chundun  Lall,  deceased : 

1.  Sons  of  Lalla  Chotay  Lall,  deceased. 
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2.  Rajah  Oouree  Shuilkur. 

3.  Lalla  Beharee  Lall. 

4.  Lalla  Eunhya  LalL 

5.  Son  of  Lalla  Jankee  Pershad. 
Sons  of  Lalla  Gunga  Pershad,  deceased : 

1.  Lalla  Shiva  Pershad. 

2.  Lalla  Bam  Sahoy. 

See  also  tabular  statement.  Record  No.  1,  p.  71,  in  which  the  words ''  de- 
scendants of  Chotay  Lall "  are  used  instead  of  the  words  "  sons  of  Chotay  LalL" 

Their  Lordships  consider  that  the  proper  interpretation  of  that  document  is 
that  Gouree  Shunkur  considered,  represented,  declared,  that  it  was  his  wish  and 
intention  that  the  property  should  be  divifiible  per  stirpes,  and  that  is  clearly  the 
mode  in  which,  in  the  absence  of  a  lamily  custom,  the  property  being  joint,  would 
have  been  divisible  under  the  Mitacshara.  See  the  ^*  Mitacshara  "  on  Inheritance, 
ch.  1  s.  5  par.  12. 

It  is  not  likely  that  Gouree  Shunkur,  who  had  had  the  sunnud  granted  to 
him,  and  been  allowed  to  engage  for  the  Government  revenue,  intended  to  say, 
and  it  is  clear  that  he  did  not  say,  that  it  was  his  wish  that  his  nephews, 
Ghotay's  sons,  as  representing  their  father,  were  entitled,  by  custom  ot  otherwise, 
to  a  share  double  the  amount  of  that  to  which  he  himself  was  entitled.  He 
certainly  did  not  refer  to  Chundun's  chit,  and  he  could  not  have  referred  to  the 
copies  which  are  alleged  to  have  been  made  and  sig^ed'  after  his  death. 

The  Judicial  Gommissioner's  judgment  as  to  what  was  the  nature  and  extent 
of  the  custom  is  founded  entirely  on  Ghundun's  chit.  The  custom  spoken  of 
by  Rajah  Gouree  Shunkur  in  the  documents  called  his  will,  is  a  custom  said  to 
have  existed  in  his  fisimily  for  generations  past  There  certainly  was  no  evidence 
of  any  partition  in  the  family  in  which  the  property  had  been  divided  in  the 
proportions  specified  in  that  document.  The  evidence,  such  as  it  was,  was  all  the 
other  way.  It  showed,  so  far  as  it  went,  that  upon  the  partition  between 
Ghundun  and  Gunga  Pershad  and  Moonnoo  each  took  one-third.  See  Runjeet 
Singh's  evidence  (Record  No.  1,  p.  352,  1.  7 ;  Id.,  1.  20,  p.  853).  Ram  Sahoy 
swore  that  Rajah  Beharee  Lall  told  him  that  the  documents  showed  that  upon 
the  separation  of  Moonnoo  two-third3  of  the  property  was  reserved  for  Ghundun 
and  Gunga  Pershad  (Record  No.  2,  Supplement,  'p.  4).  Deenanath,  in  his  evidence, 
says,  "when  Jubboo  separated,  he  got  a  4-annas  share,  and  Chnndun  12  annas  of 
joint  property.  1  have  often  heard  this.  When  Moonnoo  separated,  out  of 
4  annas  he  got  1  anna  3  pie ;  Gunga,  1  anna  3  pie;  and  Ghundun,  1  anna  6  pia 
The  12  annas  was  not  divided,  it  was  left  to  meet  expenses  of  the  business. 

The  evidence  in  the  Oudh  suit  cannot  be  supplemented  by  that  which  was 
given  in  the  Cawnpore  suit  in  December  1870,  long  after  the  final  decision  of  the 
Judicial  Commissioner  of  October  1870  was  pronounced. 

Reliance  was  placed  upon  Ram  Sahoy's  letters  as  showing  his  own  admission 
that  he  had  no  right  to  any  share  in  the  family  estate.  It  cannot  now  be  disputed 
that  he  is  entitled  to  a  share,  though  the  extent  to  which  he  is  entitled  is  a  matter 
in  dispute.  Their  Lordships  agree  with  the  view  which  the  High  Court  took  of 
those  letters.  They  consider  that,  regard  being  had  to  the  circumstances,  an 
admission  that  he  was  not  entitled  to  anything  cannot  be  fairly  drawn  from  them. 
He  probably  was  under  the  impression  at  the  time  they  were  written  that  by 
virtue  of  Lord  Canning's  Proclamation,  and  the  sunnud  which  had  been  issued, 
his  beneficial  interest  as  a  sharer  had  been  confiscated,  and  that  Beharee  was  the 
beneficial  owner  of  the  whole  of.Mourawan.  The  letters,  if  they  amount  to  an 
admission  at  all,  amount  to  an  admission  that  he  was  not  entitled  to  any  portion 
of  the  Mourawan  estates,  they  certainly  cannot  be  evidence  to  show  that  he 
was  entitled  to  only  two-elevenths  of  it. 

Their  Lordships  having  decided  that  the  property  which  was  granted  to 
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Bajab.Gouree  Shunkur  by  sunnud,  eic.^  was  transferred  by  him  to  the  family  to 
be  held  as  joint  fkmily  property,  the  whole  of  the  property  in  dispute  in  both 
the  suits  must  be  governed  by  the  same  rules.  Their  Lordships  are  of  opinion 
that  neither  by  custom,  usage,  conduct,  nor  by  any  other  means,  has  the  property 
itk  dispute  in  the  Oudh  suit  at  any  time  become  divisible  upon  partition  in  any 
oiher  manner  or  in  any  other  shares  than  according  to  the  rules  oi  the  Mitacshara. 
They  are  of  opinion  that  the  finding  of  the  Judicial  Commissioner  on  the  sixth 
and  seventh  issues,  that  the  measure  of  division  of  the  personal  property,  the 
aAcestral  and  the  several  acquired  estates,  including  the  Bunthra  estate,  is  the 
custom  of  the  family,  and  that  that  family  custom  is  set  forth  in  the  writing 
of  Chundun  Lall,  and  his-  decree  founded  upon  that  finding,  are  erroneous,  and 
that  the  property  must  be  divided  according  to  the  rules  of  the  Mitacshara. 
There  is  not  sufBeient  evidence  to  warrant  a  finding  that  Bam  Sahoy  was  to  take 
the  Bunthra  estate  and  the  twenl^-seven  villages  as  his  share  of  the  property ; . 
afid  their  Lordships  are  of  opinion  that  the  twenty-seven  villages  must  De 
held  to  form  part  of  the  joint  feunily  estate^  and  must  accordingly  be  divided 
as  part  of  it. 

It  was  agreed  at  the  hearing  of  the  appeals  that  their  Lordships  should 
decide  whether  the  Bunthra  estate  is  part  of  the  joint  fisunily  property,  and  is 
divisible  in  the  same  manner  as.  the  Mourawan  estate.  They  are  of  opinion  that 
it  is.  Sheo  Pershad  to  whom  it  was  granted,  having  signed  documents  similar  to 
those  which  were  signed  by  CJouree  Shunkur  as  to  me  Mourawan  estates  (Record 
No.  l,.page  27, 1.  30),  Bunthra  became  part  of  the  undivided  family  estate. 

With  re^trd  to  the  property  which  is  the  subject  of  the  Gawnpore  suit>  their 
Lordships  are  of  opinion  that  Chundun's  chit  does  not  apply  to  it;  and  that  it  is 
not  satisfactorily  proved  that  the  members  of  the  &mily  ever  agreed  that,  upon 
pairtition,  it  should  be  divided  in  the  proportions  specified  in.  Chundun^s  chit  with 
respect  to  the  Rs.  110,000  therein  mentioned. 

Beni  Pershad's  evidence  in  the  Cawnpore  suit,  given  on  the  19th  December 
1870  (Supplemental  Record  in  that  suit,  page  2),  is.  very  difierent  from  that  which 
he  bad  previously  given  on  the  23rd  August  1870,  in  the  Oudh  suit  afW  the 
remand. 

He  was  g^reatly  interested  in  the  result  as  one  of  the  descendants  of  CSiotay 
Lall,  and  his  evidence  in  the  CSawnpore  suit  was  given  after  the  last  judgment 
of  the  Judicial  Coiamissioner  bad  been  pronounced  on  the  29th  October  in  thai 
year. 

He  then  stated  for  the  first  time  that  copies  of  Chundun's  chit  were  signed 
by  six  members  of  the  family,  that  is  to  say  by  the  eldest, son  of  each  stock. 

But  even  tibat  would  &11  short  of  proving  that  they  had  agreed  that  upon  any 
future  partition  of  immoveable  property,  their  shares  should  be  adjusted  in  the 
same  proportions  as  those  in  which  the  R&  110,000  mentioned  in  Chundun's  chit 
were  to  be  divided.  None  of  the  witnesses  corroborated  the  evidence  of  Deenanath 
given  in  the  CWnpore  suit  (Record  No.  2,  page  148),  that  an  additional  sentence 
was  added  to  the  copies  of  Chundun's  chit  which  the  parties  are  said  to  have 
signed. 

Chundun's  chit  had  reference  only  to  moveable  property,  and,  without  some 
ad^tion,  could  not  be  applied  to  the  partition  of  immoveable  property. 

Beni  P^%had  went  on  to  say  that  the  sigaed  cof)ies  were  delivered,  one  to 
Qurpurshad,  and  one  to  Ram  Sahoy  (Supp.  Record  Cawnpore  case,  p.  2, 1. 18), 
the  persons  above  all  others  whom  it  was  necessary  to  bind  by  them.  The  story 
is  most  improbable.  Ram  Sahoy  (Record  No.  2,  Supplement,  page  4)  swore  thai 
an  arrangement  was  come  to  by  which  Bunthra  and  other  property  was  to  be 
taken  by  him  as  his  share,  and  in  this  he  was  corroborated  by  Beni  Pershad.  The 
latter,  after  stating  that  copies  of  Chundun's  chit  were  signed,  said» ''  After  this 
Bam  Saboy  got  the  27  villages  in  Oudh,  and  took  the  profits.    Ram  Sahoy  took 
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the  27  villages  in  accordance  with  the  arrangement.  The  chitta  on  account  of 
the  whole  estate  was  not  made  up,  but  these  villages  were  given  to  Ram  Sahoy 
to  receive  the  full  profits,  while  the  remaining  villages  continued  to  be  attached 
to  the  Koothee  at  Oonao  (Id.  Supplement  Record,  page  2,  1.  25,  etc.). 

Further  he,  said  Rajah  Beharee,  did  not  sign  the  paper  which  I  have  deposed 
was  drawn  up  in  his  lifetime,  he  wrote  the  copies  and  his-  son  signed  it.  (FdL 
p.  3,  1.  1.) 

Again  "at  the  meeting  of  the  family  at  which  the  document  executed  by  all 
of  us  was  prepared,  there  was  no  mention  made  of  any  other  paper  but  the 
document  of  Chundun." 

'    Hurpurshad  denied  that  a  copy  of  Chundun's  chit  was  signed  by  the  family. 
(Record  No.  2,  page  180.) 

Ram  Narayan  said  he  did  not  know  whether  he  had  ever  signed  such  a 
paper.     He  said,  "  If  I  see  the  paper  I  can  say,''  but  none  was  produced. 

Mohun  Lall  who  was  interested  in  obtaining  a  double  share  for  the  descendants 
of  Chotay,  of  whom  he  was  one,  on  his  first  examination  before  the  Subordinate 
Judge  (Record  No.  2,  page  143),  did  not  corroborate  the  other  witnesses  as  to  the 
delivery  of  the  signed  copies  to  Hurpurshad,  and  Ram  Sahoy  respectively,  but  he 
corroborated  Ram  Sahoy  and  Ram  Pershad  as  to  an  agreement  having  been  come 
to  by  which  Ram  Saboy  was  to  take  the  27  villages,  etc.,  in  lieu  of  his  share.  He 
said  in  his  evidence,  taken  18th  March  1870  (Record  No.  2,  page  146,  line  3), 
**  About  two  and  a  half  or  three  years  ago  Rajah  Beharee  Lall,  Hurpurshad^  and 
Ram  Pershad  were  looking  at  the  document — i.e.,  Chundun's  chit — and  I  was 
present  there,"  but  he  does  not  say  that  copies  were  made  or  signed  by  any  of 
the  family. 

Deenanath  in  his  first  deposition  in  the  Cawnpore  suit  (Record  No.  2, 
page  148),  said  the  copies  were  signed  in  1274  Fuslee,  which  would  be  about  the 
time  above  mentioned  by  Mohun  Lall.  In  his  deposition  in  the  Oudh  suit  after 
remand  (Record  No.  1,  page  358)  he  speaks  of  the  chit,  and  not  of  the  copies.  In 
his  examination  before  the  High  Court  after  adjournment,  he  said  the  copies  were 
made  in  1275  Fuslee. 

Mohun  Lall  in  his  deposition  taken  on  the  7th  December  1870,  after  the 
adjournment,  says,  "  I  first  saw  it  about  three  years  ago,"  that  would  be  in  1867. 

Further,  fn  his  ^ist  examination  in  the  Cawnpore  suit,  Mohun  Lall,  speaking 
of  Chundun's  chit,  said  (Record  No.  2,  p.  143,  1.  29) : — ^"It  is  in  the  handwriting 
of  Chundun ; "  and  he  went  on — ''  Subsequently  m  the  time  of  Bajdk  Beharee  Lall 
a  partition  deed  was  executed  by  the  memhers  of  the  family,  and  signed  by  all  of 
thefm.  Rajah  Eunhya  Lall,  Baboo  Ram  Sahoy,  Lalla  Balmokund,  Madho  Pershad^ 
Hurpurshad,  and  Ram  Narayan  attached  their  signatures  to  the  document.  It  is 
probably  with  some,  of  the  members  of  the  family"  [here  some  of  the  words  are 
omitted,  probably  **  it  wafi|  agreed  that  the  family  **]  "  should  divide  the  property 
according  to  the  directions  of  Lalla  Chundun  LaJl,  contained  therein."  Here  he 
speaks  of  a  deed  of  partition,  which  was  probably  with  some  of  the  members  of 
the  &mily.  He  could  not  refer  to  the  copies  of  Chundun's  chit  which,  in  his 
examination  after  adjournment  by  the  High  Court  he  said  were  given^  one  to 
Hurpurshad  and  one  to  Ram  Sahoy  (Record  No.  2,  p.  182).  He  proceeded : — 
'*  Leaving  out  the  property  in  Oudh,  the  plaintifiT,  that  is  Ram  Sahoy,  is  entitled  to 
those  estates  which  are  situate  in  Cawnpove  and  Futtehpore  districts,  and  in  respect 
of  which  his  name  is  entered  in  the  register.  I  mean,  that  the  plaintiff's  share  is 
equal  to  all  the  estates  in  respect  of  which  his  name  has  been  recorded  in  conformity 
with  the  letter  executed  by  Lalla  Chundun  Lall.  The  plaintifi^s  share  in  the  firm 
is,  in  my  opinion,  equal  to  two-elevenths,  according  to  the  letter  referred  to  above," 
etc.  Again  he  says  (p.  144) : — "  In  the  petition  of  Rstjah  Beharee  Lall,  bearing  order 
dated  the  14th  January  1868,  which  was  presented  to  the  Deputy-Commissioner 
of  Oonao,  it  is  stated  that  the  entry  of  the  names  should  be  effected  in  conformity 
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with  the  memorandum  of  Lalla  Chdndmi  Lall.  The  memorandum  referred  to 
therein  is  the  document  marked  C  (Chundun's  chit),  and  the  Razeenamak  of 
Agreement  Tnentioned  therein  is  the  Agreem&ni  of  which  I  have  spoken  above.  It 
was  in  conformity  with  this  petition  of  Beharee  Lall,  that  is,  in  compliance  with 
the  provisions  contained  therein,  that  the  plaintiff  caused  his  name  to  be  entered 
in  column  9  of  the  Revenue  Register  of  the  district  of  Oonao  in  respect  of  the 
twenty- seven  villages." 

The  High  Court,  in  their  first  judgment,  speaking  of  the  agreement  mentioned 
in  the  petition  of  Beharee  Lall  of  fixe  9th  February  1868,  say : — 

There  is  other  evidence  to  show  that  such  an  agreement  was  made.  Mohun 
Lall  deposed  that  a  deed  of  agreement  was  drawn  up  in  the  lifetime  of  Beharee 
Lall,  and  signed  by  the  members  of  the  family,  including  the  plaintiff.  Deenanath, 
the  head  gomashta  of  the  firm  at  Mourawan,  states  that  Beharee  Lall  sent  to 
Hurpurshiul,  who  had  the  key  of  the  cash  room,  for  the  paper  drawn  up  by 
Chundun  lill  in  October  1835,  and  had  a  copy  made  of  it  which  was  signed  by 
all,  it  being  agreed  that  a  division  of  the  property  should  be  made  in  accordance 
with  its  provisions.  Sheo  Chum  Lall  states  that  the  copy  was  made  in  his 
presence,  and  signed  by  all  the  members  of  the  family.  Shunkur  Buksh  deposes 
that  he  heard  from  the  plaintiff  that  Beharee  Lall  had  recently  written  a  paper 
which  was  signed  by  all  parties ;  and  Mahadeo  deposes  that  the  plaintiff  informed 
him  on.  two  occasions  that  he  would  take  his  share  in  accordance  with  the  paper 
written  by  Chundun  Lall.'' 
Again — 

"  It  is  much  to  be  regretted  that  the  Court  of  First  Instance  did  not  examine 
the  plaintiff  as  to  the  making  of  the  agreement  to  which  the  witness  referred ;  and 
if  the  Court  had  been  satisfied  that  such  an  agreement  was  in  fact  made  and 
reduced  to  writing,  it  should  have  called  upon  the  parties  to  produce  it,  for  it 
would  have  had  a  material  bearing  on  the  plea  of  the  defendants,  that  the  plaintiff 
had  assented  to  the  arrangement "  (see  Record  No.  2,  p.  178,  1.  36  \  and  p.  179). 
Further  they  say: — 

''  There  remains  only  the  question, — ^Was  the  principle  of  division  indicated 
in  the  paper  written  by  Chundun  Lall  assented  to  by  the  plaintiff,  or  those  firom 
whom  he  claims,  or  was  there  any  other  arrangement  assented  to,  with  respect  to 
the  division  of  the  property,  at  variance  with  the  ordinary  rules  which  govern 
the  partition  of  joint  property  ?  This  issue  was  not  distinctly  raised  in  the  Court 
below ;  and  although  there  is  some  evidence  on  the  record  on  which  we  might 
determine  it,  to  enable  us  to  do  so  satis&ctorily^  we  deem  it  essential  i%a^  the 
agreefmenJt  to  which  reference  has  been  Tnade  by  severai  witnesses  as  having  been 
prepared  i/n  {he  lifeti/me  of  the  Rajah  Beharee  Lall,  shovid  be  caUedfory  a/nd,  if 
it  exists,  be  put  in  evidence.  At  present  we  have  only  secondary  eviaence  of  its 
contents,  and,  although  no  objection  was  taken  to  its  admission  in  the  Court  below» 
we  hesitate  to  act  upon  it  until  we  are  assured  that  no  better  evidence  exists^ 
We,  therefore,  call  upon  the  defendants  to  produce  the  docurnent  to  which  we  have 
referred,  and  to  give  proof  of  its  identity  with  that  spoken  to  by  the  witnesses  ;  and 
if  the  plaintiff  desires  to  contradict  the  evidence  of  the  execution  of  the  document^ 
which  may  be  adduced  by  the  defendants,  he  is  at  liberty  to  tender  himself  for 
examination."— (Record  No.  2,  p.  279, 1.  21). 

The  evidence  of  Mohun  Lall  (Record  2,  p.  143)  aftd  of  Beni  Pershad  appears 
to  refer  to  a  document  containing  an  arrangement  by  which  Ram  Sahoy  was  to 
take  the  twenty-seven  villages,  etc.,  and  probably,  according  to  Beni  Pershad, 
Bunthra  and  other  property  as  his  share.  The  document  may  have  referred  in 
terms  to  Chundun's  chit,  and  for  these  reasons  copies  of  it  may  have  been  made 
and  signed  by  the  family  for  identification.  If  the  parties  intended  that  all  the 
property  should  be  divided  in  the  proportions  mentioned  in  Chundun's  chit,  it  is 
improbable  that  they  should  have  signed  only  copies  of  the  chit  when  it  referrecl 


( 324 ) 

to  Specific  moveable  and  not  to  immoveable  property.  In  their  second  judgment, 
delivered  on  the  21st  August  1871,  the  High  Oourt  say :  "  We  adjourned  this  case 
in  order  to  obtain  the  production  of  the  copies  of  the  document  allied  to  have 
been  written  by  Lalla  Chundun  Lall  in  October  1835,  which,  as  we  observed  in 
the  former  part  of  our  judgment,  was  deposed  to  by  several  witnesses.  We  have, 
however,  failed  to  obtain  its  production." 

In  their  former  judgment  the  Court  stated  that  they  adjourned  for  the  produc- 
tion of  the  agreement  spoken  to  by  Mohun  LaU,  not  merely  for  the  production  of 
the  copies  of  Chundun's  chitw  The  defendants  did  not  produce  the  deed  of  agree- 
menty  nor  either  of  the  copies  of  Ghundun*s  chit,  which  were  said  to  have  been 
signed;  nor  did  they  suffidently  account  for  the  non-production  of  them  if  they 
existed*  The  High  Oourt  did  not  find  that  it  was  out  of  the  power  of  the  defendants 
to  produce  the  agreement  or  the  alleged  copies  of  Ohundon's  chit,  and  unless  that 
wafi  the  case  there  was  no  excuse  for  Ohotay's  descendants  not  producing  them  if 
they  existed.  The  issue  as  to  whether  a  rule  for  partition  of  the  joint  family 
property,  other  than  that  provided  by  the  Hindoo  law  was  agreed  upon,  was 
entirely  new.  None  of  the  defendants  set  up  aa  a  defence  that  a  special  rule  for 
partition  had  ever  been  fixed  by  custom  or  agreement,  or  that  any  airangement 
had  ever  been  come  to  by  the.  fiamily  to  divide  the  property  in  the  proportions 
fixed  by  CSiundun's  chit  with  reference  to  the  Ba.  110,000  mentioned  in  it.  Ohotay 
Lall's  descendants  set  up  quite  a  difierent  case,  viz.,  that  the  property  was  all 
Ohundun's,  and  that  Chundun  had  by  his  chit  voluntarily  assigned  to  Ram  Sahoy 
a  two-elevenths  share  in  some  of  the  property.  Hurpurshad  and  others  of  the 
defendants  also  set  up  that,  excluding  the  estates  granted  by  Government,  which 
belonged  to  those  to  whom  they  were  granted,  the  descendants  of  Chundun  were 
entitled  to  the  whole  of  the  property,  and  that  the  plaintiff.  Ram  Sahoy,  had  no 
right  to  any  share  in  it.    (See  Record,  No.  2,  pp»  10, 11, 12.) 

The  Hi^  Court,  although  they  had  failed  to  obtain  production  of  the  copies 
of  Chundun  s  chit,  or  the  agreement  spoken  to  by  Mohun  LaU,  to  «whicfa  they 
alluded  in  their  first  judgment  (Record,  No.  2,  p.  178)  allowed  several  dT  the 
parties  and  other  witnesses  to  be  examined  not  merely  for  the  purpose  of  accounting 
for  the  non-production,  but  bb  to  the  fact  that  such  documents  had  been  executed. 
It  was  the  interest  of  Hurpurshad  to  show  that  Ram  Sahoy  was  not  entitied  to  a 
half  share,  and  for  that  purpose  to  produce  the  document,  if  it  ever  existed,  and 
had  been  delivered  to  him.    But  he  upon  his  oath  denied  it  altogether. 

The  High  Court  remarked  that  tney  could  not  say  that  any  of  the  witnesses 
gave  their  evidence  in  a  manner  which  impressed  them  very  favorably. 

In  a  case  of  conflicting  evidence  of  witnesses  who  do  not  commend  themselves 
by  the  manner  in  which  tiiey  give  their  evidence,  it  is  a  enfe  rule  to  look  to  the 
conduct  of  the  partiea  In  the  present  case  the  High  Court  did  not  attach  snflicient 
weight  to  the  conduct  of  the  parties,  nor  confine  them  to  the  defences  set  up  by 
their  written  statements,  but  they  suggested  a  rule  for  the  partition  of  that  of 
which  the  parties  alleged  that  the  plaintiff  had  no  right  to  a  share  (Record  Na  2, 
pp.  11, 12,  eta).  They  not  only  cUd  that,  but  they  allowed  witnesses  who  had 
been  examined  before,  to  be  recalled  and  examined  de  twvo,  and  thereby  enabled 
them  to  amend  their  former  evidence.  If  all  the  heads  of  the  several  branches  of 
the  family,  including  Ram  Sahoy,  the  plaintiff  in  the  Oawnpore  suit,  Sheodyal, 
the  plaintiff  in  the  Oudh  S(dt,  Hurpurshad,  who  claimed  the  whole  of  Mourawan, 
and  Balmokund,  who  made  a  similar  claim,  had  in  1868  agreed  that  the  whole 
property,  moveable  and  immoveable,  should  be  divided  in  the  same  proportions  as 
the  Rs.  110,000  pientioned  in  Chundun's  chit,  their  conduct  in  making  daims  and 
setting  up  defences  9uch  as  they  did  in  the  Oudh  case  in  1869,  and  in  the  Oawn- 
pore case  in  1869  and  1870,  and  in  endeavoring  to  exclude  Ram  Sahoy  firom  any 
share  in  the  property,  was  wholly  inconsistent  with  the  alleged  agreement.  If  the 
Court  intended  to  cidl  for  fresh  evidence,  they  ou^t  to  have  recorded  their  reasons 
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for  doing  so.  This  is  a  rule  laid  down  by  Act  VIII  of  1859,  and  is  one  which  this 
tribunal  has  frequently  held  ought  to  be  strictly  adhered  to.  But  the  Court  did 
not  adjourn  the  case  for  the  purpose  of  taking  further  evidence  and  allowing 
witnesses  who  had  been  examined  to  be  recalled  and  to  amend  their  former 
evidence,  but  simply  for  the  production  of  a  document,  with  liberty  to  call 
witnesses  to  prove  its  identity.  Even  this  was  a  course  which  ought  not  to  have 
been  adopted.  The  case  set  up  was  entirely  new,  and  there  was  no  reason  to  give 
tiie  parties  an  opportunity  of  producing  a  document  upon  which  they  had  nqt 
relied  in  their  claims  or  defences,  and  which,  if  they  had  relied  upon  it,  they 
ought,  according  to  the  provisions  of  Act  VIII  of  1859,  to  have  filed  with  their 
other  exhibits,  unless  they  could  prove  that  the  documeat  was  not  in  their 
possession. 

Their  Lordships  are  of  opinion  that  the  High  Court  was  in  error,  after 
adjourning  the  case,  as  they  did,  for  the  production  of  a  document,  in  allowing 
witnesses  and  several  of  the  parties  who  were  interested  in  the  result,  and  had 
been  previously  examined,  to  be  recalled,  and  to  add  to  and  vary  the  evidence 
which  they  had  previously  given,  in  order  to  prove  a  case  which  they  had  not  set  up. 

Their  Lordships  also  think  that  the  conclusion  at  which  the  High  Court 
arrived  upon  the  evidence^  in  the  absence  of  the  production  of  the  documents  for 
the  production  of  which  they  had  adjourned  the  case,  was  also  erroneous. 

Upon  the  whole  their  Lordships  are  of  opinion  that  there  was  no  custom  in 
the  family  nor  any  agreement  proved  which  disentitled  the  several  members  of 
the  family  to  receive,  on  partition  of  the  joint  family  property,  the  shares  to  which 
they  were  entitled  under  the  Mitacshara.  According  to  that  law,  the  property 
was  divisible  per  stirpes.  (See  The  Mitacshara  on  Inheritance,  chap.  1,  s.  5, 
para.  12). 

The  plaintiff  in  the  Cawnpore  suit,  as  the  sole  descendant  of  Qunga  Pershad, 
was  consequently  entitled  to  one-half,  and  the  sons  of  Chundun  and  their  descend- 
ants respectively  each  to  the  fifth  of  a  half,  or,  in  other  words,  to  one  tenth  of  the 
property  in  that  suit,  according  to  the  rules  of  the  Mitacshara. 

Their  Lordships  are  of  opinion  that  the  parties  are  entitled  to  those  shares  in 
all  the  property  moveable  and  immoveable  in  both  suits,  and  also  in  the  twenty- 
seven  villages  and  in  the  Bunthra  estate ;  and  they  will  humbly  recommend  Her 
Majesty  to  reverse  the  decrees  of  the  Judicial  Commissioner  and  of  the  High  Court 
respectively,  and  to  decree  to  Bam  Saboy,  the  plaintiff  in  the  Cawnpore  suit,  one- 
half  of  the  property  in  that  suit,  and  to  decree  to  Sheo  Dyal,  the  plaintiff  in  the 
Oudh  suit,  a  firth  of  one- half,  or,  in  other  words,  one-tenth  of  all  the  property  in 
that  suit,  including  the  twenty-seven  villages,  and  also  to  award  and  direct  that 
the  Bunthra  estate  be  divided  in  the  same  proportions  as  the  oth^  property,  that 
is  to  say,  per  stirpes,  one-half  to  Bam  Sahoy,  and  one-tenth  to  the  descendants  of 
each  of  the  five  sons  of  Chundun  respectively,  according  to  the  rules  of  the 
Mitacshara. 

Their  Lordships  will  not  interfere  with  the  decree  of  the  Judicial  Commis^ 
sioner  so  far  as  it  relates  to  the  costs  in  the  Courts  in  Oudh.  They  are  of 
opinion  that  they  should  be  paid  out  of  the  property  to  which  the  Oudh  suit 
relates.  They  are  also  of  opinion  that,  under  the  circumstancee,  the  costs  in  both 
the  Courts  in  the  North- West  Provinces  ought  to  be  paid  out  of  the  property  to 
which  the  Cawnpore  suit  relates.  • 

The}^  will  therefore  further  humbly  advise  Her  Majesty  that  the  costs  in  all 
the  Courts  below,  both  in  the  Oudh  suit  and  in  the  suit  in  the  North-West 
Provinces,  be  ordered  to  be  paid  out  of  the  property  to  which  those  suits  respec- 
tively relate. 

The  costs  of  all  the  parties  in  these  appeals  will  be  taxed  here,  and  must  be 
paid  out  of  the  properties  to  which  the  suite  respectively  relate. 
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The  21st  June  1876. 

Present  : 

Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Eobert  P.  Collier, 
'  and  Sir  Henry  S.  Keating. 

Partnership — Managing  Partner  (payment  of  by  Commission,  7U)t  Salary) — 

Inssclution —  Compensation —  Constrtiction. 

On  Appeal  from  the  High  Cowrt  of  Jvdicaiure  at  Bombay, 

Cowasjee  Nanabhoy 

versus 

Lallboy  Vullubhoy  and  others. 

Wheie,  by  a  contract  of  partnership,  one  of  the  partners  was  to  manage  the  hunness,  and  his 
remnneration  was  not  to  be  by  salary,  but  by  a  commission  upon  the  sales  during  his  lifetime ;  and  on 
its  being  found  that  the  concern  could  not  go  on  except  at  a  loss,  and  the  Company  had  to  be  wound  up  by 
an  order  of  Court;  the  I^yy  Council^  acting  upon  the  distinction  between  the  position  of  a  man  who  is 
to  be  paid  by  a  fixed  saliffy  and  that  of  a  man  who  is  to  be  paid  by  a  commission,  and  upon  a  careful 
construction  of  the  whole  agreement,  came  to  the  conclusion  that,  by  no  fair  and  reasonable  implicatlcHi, 
could  it  be  inferred  that  the  partners  relinquished  their  right  of  dissolving  or  applying  to  hare  the 
Company  dissolved  under  the  circumstances,  or  that  they  agreed,  if  they  did  exercise  this  right,  to  pay 
the  managing  partner  compensation  for  the  loss  of  commission  not  earned. 

This  was  an  appeal  against  an  order  of  the  High  Court  of  Bombay.  The 
appellant  was  appointed  manager  to  a  certain  cotton  twist  manufactory  at 
Bombay.  The  Company  was  wound  up  after  a  brief  period  of  unsuccessful  efforts ; 
but  the  mill  and  machinery,  which  had  only  cost  Ks.  660,000,  when  sold  by  the 
liquidator,  realized  R&  731,000,  and  again  six  months  later  Bjs.  1,250,000.  By  the 
articles  of  agreement  the  material  provisions  of  which  are  fully  set  out  in  the 
judgment  of  the  Judicial  Committee,  the  appellant  was  to  have  the  manage- 
ment of  the  concern  during  his  life  with  a  commission  on  sales  effected.  On  the 
sale  of  the  property  he  took  legal  proceedings  to  recover  damages  for  the  consequent 
loss  of  this  commission.  , 

Mr.  J,  Pearson,  Q.C.,  and  Mr.  Whitehouse  for  Appellant 
Mr.  LeUh,  Q.C.,  and  Mr.  Parke  for  Respondents. 

The  following  authorities  were  cited  by  the  Counsel  for  the  Appellant : — 

Inchbold  v.  The  Western  Neilgherry  Planta4;ion  Co* 

Maclntyre  v.  Belcher.f 

Forwood  V.  Rfiodes.X 

YeUancPs  Case.^ 

Exparte  Clark,\\ 

Eo^parte  Logan.^  * 

Expa/rte  Ma^lwre.^* 

PateTit  Floor  Cloth  C6.,  Ld,,  Dean  and  Gilbert's  Claim.^f 

HaHland  v.   General  Exchange  Bank.XX 

Burton  v.  Great  Northern  Railway  Company.^^ 

Taylor  v.  Caldwell.  \\  \\ 

Pilhmgton  v.  Scott.i^ 

♦  17  C.  B.  N.  S.  733.  ♦♦  L.  R.  6  Ch.  Ap.  737. 

f  14  C.  B.  N.  S.  654.  ft  26  Law  Times  Rep.  N.S.  467. 

%  83  Law  Times  Rep.  N.  S.  814  ;  L.  R.  1  App.  Ca.  266.  1%  U  Law  Times  Rep.  N.  8.  863. 

§  L.  R.  4  Eq.  350.  §§  9  Ex.  507. 

II  L.  R.  7.  Eq.  550.  ||||  3  Best  and  Smith,  826. 

f  L.  R.  9  Eq.  149.  ^^  16  M.  and  W.  657. 
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Hartley  v.  Cumminga.* 
The  Queen  v.  Welch,^ 
^Whittle  V.  FravJcland.t 
Prickett  v.  Badger,^ 
Sterling  v.  MaiUaTid.^ 

The  judgment  of  the  Judicial  Committee  was  delivered  as  follows  by : — 
Sir  It.  Collier, — The  circumstances  under  which  this  appeal  arises  are  as 
follows : — 

On  the  10th  June  1857  Cowasjee  Nanabhoy  entered  into  an  agreement  with 
a  number  of  persons,  who  were  to  form  a  partnership  with  him  for  die  purpose  of 
establishing  a  factory  for  the  manufacture  of  cotton  twist.  As  the  terms  of  this 
agreement  are  very  peculiar,  it  is  as  well  to  read  m  extenao  the  material  parts  of 
it.  The  beginning  of  the  agreement  is  to  this  effect : — *'  To  Parsee  Cowasjee 
Nanabhoy  Dawar,  written  by  us  the  undersigned  (who)  do  give  in  writing  to  you 
as  follows : — Tou  are  establiishing  a  factory  for  the  manufacture  of  'water'  cotton 
twist.  For  the  same  there  have  been  made  100  allotments^  t.6.,  100  shares  each ; 
one  share  has  been  fixed  at  about  Rs.  3,000,  viz.,  three  thousand  Relative  to  the 
same,  we  have  given  in  writing  to  you  this  instrument,  agreeably  to  the  par- 
ticulars written  below.  The  first  clause  is  this  : — ^For  the  above  mentioned  factory 
(ground  is  to  be  procured),  and  a  building  is  to  be  erected,  and  machinery  is  to  be 
sent  for  from  Europe,  and  the  same  is  to  be  set  up  here.  In  regard  thereto, 
whatever  business  may  have  to  be  transacted,  ie.y  the  employment  of  persons,  and 
whatever  outlays  may  have  to  be  made  for  the  said  factory,  the  whole  management 
thereof,  all  we  the  undersigned  shareholders  having  agreed,  have  entrusted  to  you 
that  mana^ment,  do  you  duly  carry  on  during  your  lifetime,  and  the  entire 
authority  for  signing  and  carrying  on  the  entire  management  of  the  said  fadbory 
belongs  to  you,  and  after  the  decease  of  you,  Cowasjee,  the  whole  of  the  shareholders 
are  to  approve  of  such  agent  or  trustee  as  the  shareholders,  having  held  general 
meeting,  may  appoint."  The  second  clause  runs  thus :  "  Out  of  the  above  100 
allotments,  i,e,,  shares,  as  many  shares  as  we  have  taken  we  have  made  known 
below  in  writing  in  the  place  of  the  signature  of  each  of  us,  and  at  the  time  of 
signing  this  agreement,  naving  paid  you  a  deposit  at  the  rate  of  Rs.  500,  iria,, 
Rs.  500  for  each  one  share,  a  receipt  bearing  your  signature  was  obtained."  The 
third  is  in  these  terms : — **  For  the  above  purpose,  whatever  may  have  been 
expended  for  a  building  an4  machinery,  and  whatever  other  outlays  may  have 
been  made  and  may  hereafter  be  made,  all  those  we  the  shareholders  are  duly  to 
pay  in  equal  portions  agreeably  to  our  shares,  the  calls  which  you  make  in  respect 
of  the  same  as  there  may  be  need,  we  are  duly  to  pay  within  15  days'  time.  If 
within  the  said  time  of  15  days  we  should  not  pay  the  amount  of  each  call  of  those 
calls  which  you  may  make,  then  the  shai-e  or  shares  subscribed  by  us  shall  become 
forfeited,  i,e.,  there  shall  not  remain  on  the  part  of  those  who  may  not  pay  the 
calls,  any  right  to  the  deposit  to  the  amount  of  Rs.  500,  viz.,  Rs.  500  paid  per 
share,  and  the  call  or  calls  which  may  have  been  (already)  paid,  and  the  money 
paid  for  the  same  shall  be  credited  to  the  profit  account  of  this  Company ;  and 
hereafter  should  any  shareholder  of  the  shareholders  who  have  signed  below  sell 
or  make  over  his  share  or  shares  to  any  individual,  the  party  or  parties  purchasing 
the  same  hereafter,  is  or  are  also  duly  to  act  up  to  tliis  agreement."  The  fourth  runs 
thus : — ''  All  we  shareholders  having  agreed  to  make  this  agreement  or  settlement 
(viz.),  that  in  return  for  the  trouble  you  have  been  at  in  getting  up  this  factory, 
we  have  appointed  you  for  your  life  the  agent  or  broker  of  this  ractory,  as  to  that 
it  is  to  be  understood  as  follows : — Wherever  cotton  may  have  to  be  purchased  for 
this  factory  do  you  purchase,  and  whatever  yam  may  be  made  in  this  fSetctory  all 

»  5  C.  B.  247.  §  1  C.  B.  N.  S.  296. 

t  2  E.  and  B.  367.  |J  5  Best  and  Smith  840. 

X  2  Best  and  Smith  49. 
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that  you  do  sell,  and  for  whatever  you  may  sell  on  account  of  the  factory  do  you  duly 
receive  from  this  Company  the  commission  at  the  rate  of  Rs.  5,  viz.y  5  per  cent, 
during  your  lifetime,  but  upon  purchases  you  are  not  to  receive  anything  from 
the  Company ;  yet  on  goods  which  you  may  purchase  from  merchants  and  sell, 
you  yourself  having  received  a  percentage,  also  agreeably  to  custom,  do  •you  duly 
give  credit  for  the  flame  to  this  Company,":  and  so-  on.  llie'fifth  sekiAes  to  sending 
for  machinery  on  behalf  of  the  Compftny,  and  aatiing  up  the  nuu^biodry,  and  so 
forth.  The  sixth  relates  to  the  calling  of  meetings,  and  the  remaining  providioBS 
do/ not  for  the  present  purpose. appear  to  hema,i»Ti0L 

Oowasjee  took  a  number  cif  shares  in  the  Company,  aome  of  whidi  be  held  i^p 
to  the  time  x>f  the.windiiQg up.  He  w»a  undoubtedly  a<  partner  with  these  .personfi. 
He  ealled  up  the  full  amount  which  was  eontempbubed  by  this  a^eement,  namely, 
Ss.  3,000  on  each  share,:  all  the  fibares  haviaigbeen  takeoa.  Some  time  afterwards 
he  (CaUed  up  another  Rs.  1,000  on  ea^h  share,,  and  he  Also  borrowed  a  sunk  of 
Bs.  150jOOO;  h^borxowed/itiiiideed  upon  hieown  credit,  but  he  jchavg^it  i(>tbeG(HBL- 
paay^aotdheinade  aaotber  call  of  Bs.  500  per  shiure.  Upontbisfthe  ehiireholders 
become  diflsakisfied;  medtings  were  caUied,  and  they  came  to<tbe  eoncbisicn  tihat 
Hie  Company  oould  not  be  oanridd  on  ^profitably  with  the  capital  which  badrbeen 
subscribed,  or  which  they  were  bound  to  pay,  and  und^  these  eureuB^staMcs 
aheiy  filed  a  bill,  praying,  among  other  things^  for  ^  dissolution  %nd  winding  qp 
V  of  the  company.  The  ordsr  for  the  dissolution  was  made  by  the  High  ^urt 
of  Bombay,  and  tiae  reasons  for  making  it  are  stated  in.the  judgment  of  the  High 
Court,  of  whidi  it  is  not  necessary  to  read  moire  .than  the  .following  passa^ : 
''Suppodng  the  partner^p  to  be  rfor  a  definite  .period,  or  one  wfaicn  is  net 
.dissoluble  tat  the  will  of  the  majority  of  the  menlbers,  we  are  ef  opinion  that 
a  state  of  things  .has  arisen  which  requires  the  Court  to  decree  a  diaaoluftion.  It 
is  impossible  for  the  business  of  the  c^anpany  to  be  earned  on  without  making 
further  calls  on  thq  shareholders,  the  debt  is  aocumuhubing,  and  it  appears  that 
even  with  the  capital  subscribed  the  business  .eould  not  be  carried  on."  An  appeal 
was  prefenred  against  this  judgment  to  the  Queen  in  .Gouncil.  The  judgment  was 
affirmed  by  :the  Queen  upon  the  advice  of  this  Board,  but  entireily^  without  pre- 
judice to  the  question  whether  or  not  Cowaejee  was  entitled  to  compensation. 
Subsequently  the  High  Court  of  Bombay  decided  that  he  was  nqt  entitled  to  any 
compenflation, and. from  this  last  decision  theipresent  i^ppeal.is  preferred. 

T\m  question  arises  .upon  .the  construetion  of  the  comtraat.  Xt  is  to  be 
observed,  as  was  properly  called  to  their  Lordships'  attention  by  the  Counsel  for 
•  the  appellante,  that  this  is  not  a  conl^ract  between  master  and  servant,  nor  between 
principal  and  .agent,-rat  all  events,  not  a  contract  pure  and  simple  between 
principal  and  agent,— *but  it  ie  a*  contract  between  a  pairtner.and  his  co-partnass. 
It  is  nirther  to.be  observed  that  the  remuneration  of  Cowaegee  is  not  to  be  by 
salary,  but  by  a  oommissian  upon  sales.  The  distinction  between  .the  position  of 
arman  vfbo  is  to  be  paid  by ^a  fixed  salary  and  that  of  a  man  who  is  to  be  paid 
by  a  conamiflsion  is  obvions.  The  man  who  is  paad  by  a  salary  .is  not  necessarily 
affected  by  the  pnosperit^  or  adversity  of  the  company,  orie^en  by  its  dissolation. 
He  may  ibe  entitled  to  lus  fised  salary  whatever  may  happesu  But  ji  maa  who 
agrees  tobe  paid  by/a.eommission  upon  sales,  to  a  eertam  extemt  .speculates  on 
the. prosperity  of  the  company;  the  more  the  company  sells  <the  more  he  gate, 
the  less  it  sells  the  leas  he  gets,  and  if  he  sells  notiiing  he  gets  nothing.  This 
distinction,  which -indeed  is  implied  by  the  very  terms  used,  is  one  which  has  been 
recognised  in  several  cases  which  have  come  before  the  Courts. 

The.  question  is,  whether  from  the  whole  of  his  agreement,  it  is  to  be  inferred 
by  neeessary  or  reasonable  implication,  that  all  the  co-partners  of  Cowasjee  bound 
themselves  to  carry  on  the  business  at  all  hazards,  or  at  whatever  loss,  at  least 
during  his  life,  or  in  other  words  whether  they  agreed  to  renounce  their  right  of 
dissolving  the  company  if  they  found  that  it  could  not  be  carried  on  except  at  a 
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loss,  or  whether  as  an  alternative  to  either  of  these  two  cases  they  agreed  to  pay 
him  compensation.     The  part  of  the  agreement  which  has  been  most  pressed  upon 
their  Lordships  is  that  contained  in  the  4th  clause,  wherein  this  is  said  (and 
indeed  the  same  expression  is  used  in  the  first  clause),  "  Tou  are  to  receive  com- 
mission for  what  you  sell  on  our  account  during  your  lifetime."     Certainly  it 
appears  to  their  Lordships  that  the  effect  of  this  {)rovision  would  be  to  give 
Cfowasjee^a  right  to  commisBion  during  his  life^time,  provided  that  the  company 
was  carried  on  and  any  commission  was  earned.    It  may  also  be  contended,  though 
it  is  not  necessary  to  decide  whether  correctly  or  not,  that  these  terms  import  an 
agreement  ^hat  the  partnership  should  be  carried  on  at  least  as  long  as  "Cowasjee 
lived ;  but  that  would  not  be  enough  for  the  appellants^  for  they  would  have 
further  to  show  that  the  partners  relinquished  the  inherent  right  they  would 
possess  notwithstanding  that  the  partnership  were  -established  for  the  life  of 
Cowasjee,  or  even  for  a  definite  term,  of  winding  it  up,  or  applying  to  have 
it  wound  up,  in  the  event  of  its  not  bein^  able  to  be  carried  on  with  success. 
This  right  is  stated  in  Mr.  Justice  Lindleyi^  book  on  Partnership,  at  page  243 
of  the  last  edition,  in  which  he  says : — ^  In  a  more  recent  and  important  ease, 
however,  the  Court  recognised  the  fact  that  expectation  of  profit  is  implied 
in  every  partnership^  aad  ^held  that  if  a  partnership  is  entered  into  for  a  term 
of  years,  and  the  capital  originally  agreed  to  be  fiimished  has  been  all  spent,  and 
some  of  the  partners  are  unable  or  unwilling  to  advance  more  money,  and  at 
the  same  time  the  concern  cannot  go  on,  except  at  a  loss,  unless   they  do, 
the  partnership  will  be  dissolved  by  a  Court  of  Equity.    Under  such  circum- 
stances as  these  it  is  unimportant  whether  the  concern  is  already  embarrassed 
or  not.    After  everything  has  been  done  which  was  agreed  to  be  done,  and 
certain  loss  is  the  only  result  of  going  on,  any  partner  is  entitled  to  have  the 
concern  dissolved,  atthough  he  may  have  agreed  that  the  partnership  should  con- 
tinue for  some  definite  time,  and  that  time  has  not  yet  expired.''    So  even  putting 
it  in  the  light  most  favorable  for  Cowasjee,  that  the  piurtnership  was  originally 
intended  to  exist  at  least  during  the  time  of  his  life,  it  remains  to  be  shown  that 
ihere  is  any  provision  in  the  agreement  from  which  it  can  be  fairly  inferred  that 
his  .co-partners  relinquished  the  right  which  they  would  have  of  applying  to  the 
Court  lor  winding  up  the  business  if  it  could  not  be  carried  on  at  a  profit,  or^  in 
the  event  of  their  exercising  this  right,  undertook  to  pay  him  compensation.     In 
this  case  the  company  has  been  wound  up  on  almost  precisely  the  grounds  which 
are  indicated  in  Mr.  Justice  Lindley's  book,  and  the  order  for  winding  up  has 
been  afiSrmed  hy  this  tribunal. 

Their  Lordships,  after  giving  their  best  attention  to  the  whole  of  tTiis  agree- 
ment, have  com^  to  the  conclusion  that  by  no  fair  and  reasonable  intendment  can 
it  be  inferred  that  the  partners  relinquised  their  right  of  dissolving  or  applying  to 
have  the  company  dissolved  under  the  circumstances  mentioned,  or  tnat  ^e^ 
agreed,  if  they  did  exercise  this  right,  to  pay  Cowaegee  compensation.  For  this 
reagon  .they  are  of  opinion  that  the  case  of  Cowasjee  fails. 

Many  cases  hav0  been  called  to  their  Lordships'  atteiitioi\,  decided  upon  the 
i^erms  q(  particular  contracts,  and  more  or  less  bearing  upon  the  present,  but 
inasmuch  as  the  decision  of  this  case  rests  upon  the  words  of  this  contract,  which 
is  of  a  very  peculiar,  character,  their  Lordships  do  not  think  it  necessary  or  advan- 
tageous to  pass  those  cases  in  review.  They  think  •it  enough  to  say  that  the 
conclusion  they  have  come  to,  that  no  such  term  as  has  been  contended  for  is  to 
be  imported  into  this  contract,  appears  to  them  in  conformltv  with  the  current  of 
decisions  which  have  been  quoted,  and  more  especially  with  the  last  case  of  Rhodes 
V.  FoTwood,  decided  by  the  House  of  Lords. 

For  these  reasons  their  Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  High  Court  of  Bombay  be  affirmed,  and  that  tliis  appeal  be 
dismissed  with  costs. 
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The  22nd  June  1876. 

Present : 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smiih,  Sir  Robert  P.  Collier. 

Decree  without  Execution — Right  of  Action — Procedure. 

On  Appeal  from  the  Court  of  the  Judicial  Commissionery  Oudh. 

Mirza  Mahomed  Aga  Ali  Khan,  Bahadoor 

versus 
The  Widow  of  Balmakund  and  others. 

A  ]adg;inent-creditor  has,  by  yirtue  of  the  judgment,  without  execution,  no  right  to  the  procNerty  of 
the  judgment-debtor,  and  is  not  entitled  to  recover  it  from  the  persons  in  whose  hands  it  is.  The  pro- 
cedure prescribed  is  to  proceed  to  execute  the  judgment  by  attachment  and  saJe  if  necessary,  and  not 
to  proceed  by  action. 

Mr,  Doffne  for  Appellant 

Mr.  LeUhy  Q.G.y  and  Mr,  C.  W.  Arathoon  for  Respondents. 

Sir  Barnes  Peacock  gave  judgment  as  follows  : — 

This  is  an  action  brought  to  recover  Rs.  12,420,  being  the  value  of  a  one- 
seventh  share  of  Jaidyal,  a  judgment  debtor,  in  the  property  left  by  Ishri  Dass,  his 
father.  The  allegation  in  the  plaint  is  that  this  amount  is  due  from  the  defendants, 
who  hold  the  property.  The  claim  is  based  on  a  decree  which  the  plaintiff  obtained 
in  the  Civil  Court  at  Lucknow  on  the  20th  November  1863,  for  Rs.  14,460,  against 
the  aforesaid  Jaidyal,  who  died,  leaving  the  decree  against  him  unsatisfied  ;  and  the 

?1aint  alleges  that  that  decree  gives  the  plaintiff  a  right  to  institute  the  present  suit, 
'he  plaint  states  that :  ^*  The  property  of  the  judgment  debtor  being  one*seventh 
share  in  the  legacy  of  his  father,  Ishri  Dass,  is  in  possession  of  the  defendants,  his 
brothers.  Bisheshoor  Pershad,  one  of  the  brothers  of  the  judgment  debtor^  the 
defendant  No.  5,  realised  the  debts  due  to  the  saltpetre  firm  of  his  father  to  the 
amount  of  Rs.*  14,280.  6,  and  the  plaintiff  obtained  a  decree  from  the  Civil  Court 
of  Lucknow  on  the  7th  September  1866,  for  Rs.  2,040.  0.  10,  equivalent  to  one- 
seventh  share  of  the  judgment  debtor,  in  the  collections  made  by  defendant  No.  6, 
and  recovered  the  amount  of  this  decree.  This  decree  was  confirmed  by  the  Judicial 
Commissioner  on  the  16th  March  1867."  The  original  judgment  therefore  was 
reduced  from  Rs.  14,460  to  the  amount  sought  to  be  recovered.  The  plaint  proceeds : 
**  The  plaintiff  now  sues  the  defendants,  who  hold  the  property  of  the  judgment 
debtor  in  their  possession,  for  that  portion  of  the  decree  against  Jaidyal  which  has 
not  been  satisfied,  and  prays  that,  after  a  due  enquiry,  adjustment  of  accounts,  and 
the  determination  of  the  value  of  the  legacy  of  Ishri  Dass  out  of  the  share  which 
may  be  found  due  to  the  deceased  judgment  debtor,  the  amount  claimed  mav  be 
decreed  to  plaintiff  with  costs  of  the  Court,  and  interest  up  to  the  date  of  realization.*' 
The  defendants  put  in  written  statements  ;  one  of  them  stated  that  the  plaintiff  was 
not  the  legal  representative  of  Jaidyal,  and  therefore  could  not  sue,  and  the  other 
said  that  there  was  no  privity.  The  real  question  in  this  case  is,  whether  the  decree 
gave  the  plaintiff  a  rignt  to  institute  the  present  suit ;  in  other  words,  whether  a 
.judgment  creditor  has  by  virtue  of  the  judgment,  without  execution,  a  right  to  the 
property  of  the  judgment  debtor,  whether  it  consists  in  lands,  in  moveable  property, 
or  in  debts.  The  plaintiff  contends  that  by  virtue  of  this  judgment  he  became 
entitled  to  the  property  of  his  judgment  debtor,  and  was  entitled  to  recover  it  from 
the  persons  in  whose  bands  it  was. 

The  Civil  Judge  who  tried  the  cause  in  the  first  instance  dismissed  the  suit 
Upon. appeal  to  the  Commissioner,  he  held  that  the  suit  was  maintainable,  and 
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awarded  to  the  plaintiff  the  amount  claimed,  an  the  ground  that  certain  books  had 
not  been  produced,  and  that  he  was  entitled  in  consequence,  under  s.  170  of  Act  VIII 
of  1859,  to  give  a  decree  to  the  plaintiff  for  the  full  amount  claimed. 

The  case  afterwards  went  before  the  Judicial  Commissioner,  who  reversed  the 
decision  of  the  Commissionen  He  held  that  the  decree  of  the  Civil  Judge  in  the 
instance  was  the  correct  one;  and  that  the  judgment  which  the  plaintiff  had 
recovered  against  Jaidyal  did  not  vest  in  him  the  property  of  Jaidyal,  or  the  value 
of  it.  '  Their  Lordships  are  of  opinion  that  the  view  taken  by  the  Judicial  Commis- 
sioner was  oCrredj  and  that  a  judgment  does  not  vest  in  a  judgment  creditor  any 
portion  of  the  property  of  his  judgment  debtor.  It  gives  him  a  right  to  have  the 
judgment  executed,  but  until  execution,  the  property  of  the  judgment  debtor  does 
not  vest  in  the  judgment  creditor  simply  by  virtue  of  the  judgment.  That  is  so 
according  to  the  law  of  this  country,  and  it  is  also  the  case  under  the  Code  of  Civil 
Procedure,  Act  VIII  of  1859,  which  is  the  law  in  force  in  India.  By  s.  206  it  is 
enacted  that  no  moneys  which  are  payable  under  a  decree  are  to  pass  into  the  hands 
of  the  judgment  creditor  except  through  the  intervention  of  the  Court.  It  is  ex- 
pressly provided  that  ^^  all  moneys  payable  under  a  decree  shall  be  paid  into  the 
Court  whose  duty  it  is  to  execute  the  aecree^  unless  such  Court  or  the  Court  which 
passed  the  decree  shall  otherwise  direct/'  A  judgment  debtor  is  not  justified  in 
paying  the  money  to  the  judgment  creditor  unless  the  Court  makes  an  order  to 
that  effect ;  but  he  is  bound  to  pay  it  into  Court,  so  that  there  shall  be  no  dispute 
afterwards  as  to  whether  the  money  has  or  has  not  been  paid  over  to  the  judgment 
creditor.  Further,  it  is  enacted  that  ^^  no  adjustment  of  a  decree  in  part  or  in  whole 
shall  be  recognised  by  the  Court  unless  such  adjustment  be  made  through  the  Court 
or  be  certified  to  the  Court  by  the  person  in  whose  favor  the  decree  has  been  made 
or  to  whom  it  has  been  transferred."  And  it  has  been  held  upon  that  Section 
that  if  a  judgment  debtor  chooses  to  pay  the  money  otherwise  than  through  the 
Court)  he  must  take  the  risk  of  being  compelled  to  pay  it  over  again. 

Now,  if  this  suit  could  be  maintained,  how  is  the. money  to  get  into  Court? 
If  the  judgment  of  the  Commissioner  be  upheld,  the  plaintiff  woukl  be  entitled  to 
levy  the  amount  against  the  defendants  in  the  suit,  and  the  money  would  never  pass 
through  the  Court  at  all.  Therefore,  even  looking  at  that  Section  of  the  Act  alone, 
it  would  be  clear  that  this  suit  cannot  be  maintained.  But  the  Act  provides  (s.  201) 
that  if  '^  the  decree  be  for  money,  it  shall  be  enforced  by  the  imprisonment  of  the 
party  against  whom  the  decree  is  made,  or  by  the  attachment  and  sale  of  his  property, 
or  by  both,  if  necessary."  Therefore,  the  decree  is  to  be  satisfied,  not  by  bringing 
an  action  against  the  debtors  of  the  judgment  debtor,  or  those  who  hold  his  property, 
but  it  is  to  D0  enforced  by  the  attachment  and  sale  of  the  property  of  the  judgment 
debtor.  Then  the  Act  points  out  the  mode  in  which  the  property  is  to  be  attached, 
and  the  different  classes  of  property  which  are  liable  to  be  attached.  By  s.  205, 
'^  the  following  property  is  liable  to  attachment  and  sale  in  execution  of  a  decree, 
namely,  lands,  houses,  goods,  money,  bank  notes,  cheques,  bill  of  exchange,  promis- 
sory notes,  Government  securities,  Donds  or  other  securities  for  money,  debts,  shares, 
and  so  on."  It  is  not  clear  what  the  one-seventh  of  the  legacy  alleged  to  be  in 
possession  of  the  defendants  was  :  whether  it  consisted  of  lands  or  of  money.  If  it 
was  land  or  money,  it  was  liable  to  be  attached  under  s.  205,  and  if  it  was  a  debt 
due  from  the  defendants  to  Jaidyal  it  was  also  liable  to  be  attached.  The  Act 
having  stated  what  property  is  liable  to  attachment,  goes  on  specifically  to  point 
out  the  mode  in  which  the  property  is  to  be  attached.  If  it  is  land,  it  is  to  be 
attached  in  a  particular  manner  ;  if  it  is  goods,  it  is  to  be  attached  in  another  man- 
ner ;  if  it  is  a  debt,  it  is  to  be  attached  in  the  manner  provided  by  s.  236.  By  s.  236, 
"  Where  the  property  shall  consist  of  debts  not  being  negotiable  instruments,  the 
attachment  shall  be  made  by  a  written  order,  prohibiting  the  creditor  from  receiving 
the  debts,  and  the  debtor  from  making  payment  thereof  to  any  person  whomsoever, 
until  the  further  order  of  the  Court.**      Having  described  the  property  liable  to  be 
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attaebed,  and  the  mode  of  attadimevt,  the  Act  proceeds  to  point  out  how  sales  are 
to  be  conducted. 

It  has  been  pointed  out  by  Mr.  Leith  in  the  argument  that  if  an  action  such 
as  this  could  be  supported,  all  the  provisions  of  the  Code  would  be  frustrated. 

By  s.  216  of  ^e  Act  it  is  provided  that  '^  if  an  interval  of  more  than  one  year 
shall  have  elapsed  between  the  aate  of  the  decree  and  the  application  for  its  execution^ 
or  if  the  enforcement  of  the  decree  be  applied  for  against  the  hmr  or  representative 
of  att  original  party  to  the  suit^  the  Court  shall  issue  a  notice  to  the  narty  against 
whom  execution  may  be  applied  for,  requiring  him  to  show  cause,  wiuiin  a  limited 
period  to  be  fixed  by  the  CouH^  why  the  decree  should  not  be  executed  against  him." 

Now  the  decree  against  Ishri  Dass  was  obtained  as  far  bade  as  the  20tb 
November  1863.  If  the  plaintiff  had  applied  for  execution  on  the  same  date  as  that 
on  wliich  he  commenced  the  suit,  a  much  lon^r  period  than  a  year  would  have 
elapsed  between  the  date  of  the  decree  and  the  date  of  the  application  for  execution. 
Then  it  would  have  been  necessary  for  the  Court  to  issue  a  notice  to  the  party 
against  whom  execution  was  applied  for^  requiring  him  to  show  cause,  within  a 
limited  period  to  be  fixed  upon,  why  the  decree  should  not  be  executed  against  hinu 
It  would  have  been  necessary  in  this  case,  Jaidyal  being  dead,  to  have  called  upon 
some  one  who  was  his  representative,  to  show  ^use  why  the  judgment  should  not 
foe  executed,  because  after  a  year  it  would  be  presumed  that  the  judgment:  might 
have  been  satisfied.  But  then  there  is  the  provision  in  s.  216,  that  ^'no  such  notice 
shall  be  necessary  in  consequence  of  an  interval  of  more  than  one  ye^  having 
elapsed  betweepi  the  date  of  the  decree  and  the  application  for  execution,  if  the 
application  foe  made  within  one  year  from  the  date  of  the  last  order  passed  on  any 
previous  application  for  execution."  It  appears  that  an  application  was  made  for  a 
.oertifioaie  from  the  Court  at  Lucknow,  in  which  the  decree  had  been  passed,  to  the 
'Court  at  3ultMipore,  for  the  purpose  of  having  it  executed.  Manv  objections  were 
made  by  the  person  against  whom  the  execution  was  to  issue,  and  Mr.  Young,  the 
Deputy  Commissioner,  on  the  29th  July  1868,  made  this  order :  ^^  Judgment  creditor 
now  says  Jaidyal's  claim  comsists  of  debts  and  land ;  on  his  making  proper  applia^ 
tion  ^tl^ese  can  be  attached;  font  in  the  event  of  Balmakund  dedimng  to  pay,  I  am 
olearlv  of  opinion  that  the  only  way  to  compel  him  is  by  regular  suit,  and  I  shall 
then  be  ready  to  appoint  a  reoeiver.  Judgment  creditor's  application  is  refused, 
and  case  to  be  struck  off  the  file  of  pending  cases."  That  ord^r  was  passed  on  the 
29tfa  July  1866,  and  it  appears  to  be  the  last  order  that  was  passed  upon  an  appli- 
cation for  execution.  This  action  was  not  commenced  until  the  25th  April  1871, 
which  was  more  than  two  years  after  that  order  had  been  passed.  The  plaintiff 
eould  not  have  obtained  execution  of  this  judgment  if  he  had  applied  for  execution 
without  proceeding  under  s.  216,  and  having  Jaidyal's  representative  summoned 
,to  show  cause  why  execution  should  not  issue.  Then  can  he  commence  this  action, 
.two  years  and  more  after  that  last  order  was  passed^  without  calling  upon  any 
one  rerpresenting  Jaidyal  to  show  cause  why  ne  should  not  levy  tms  mon^? 
The  presumption  is,  that  aft^  tins  period  tiie  debt  has  been  satisfied.  'xbe 
plaititiff  oould  not  have  executed  the  decree  until  he  had  given  notice  to  some  one 
^representing  Jaidyal  to  show  cause  why  the  execution  should  not  issue ;  but  if 
this  action  can  be  maintained^  then,  as  Mr.  Leith  has  verv  properly  observed,  the 
plaintiff  would  be  enabled  t9  enforce  his  decree  behind  the  back  of  and  without 
notice  to  the  renresentativeaiof  Jaidyal. 

Their  Loroships  are  clearly  of  opinion  that  in  this  case  the  decree  did  not  vest 
•in  the  plaintiff  any  right  to  the  property  for  which  he  is  suing,  and  oonsequentiy 
that  he  cannot  maintain  the  suit.  The  Judicial  Commissioner  has  very  clearly  laid 
that  down  in  his  judgment.  He  says  at  p.  139  :*--^^  This  suit,  as  laid,  is  not  a  suit 
to  establish  the  plaintiff's  judgment  debtor's  titie  to  certain  definite  property  pre- 
viously attached,  but  is  preferred  on  the  assumption  that  the  plaintiff,  by  virtue  of 
his  decree,  occupies  the  position  of  his  judgment  debtor,  and  is  therefore  entitled 
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to  establish  hia  claim  to  a  certain  share  of  the  estate  left  by  his  jadgment  debtor^s 
faiiher."  In  another  part  of  his  judgment  he  says,  and  their  Lordsmps  quite  agree 
with  him  in  that  remark,  that  "  if  every  decree  holder  could  proceed  by  regular 
suit  to  enforce  his  decree,  all  the  provisions  iu  the  Civil  Procedure  Code  m  regard 
to  executions  of  decrees  would  be  of  no  avail.  But  it  is  evident  to  the  Court  that 
where  the  Legislature  has  prescribed  a  particular  mode  of  enforcing  a  right  created 
by  a  decree,  Sie  possessor  of  that  right  is  bound  to  follow  the  procedure  prescribed, 
and  no  other.*'  In  this  case  the  procedure  prescribed  is  to  proceed  to  execute  the 
judgment  by  attachment  and  sale,  if  necessary,  and  not  to  proceed  by  action.  If  an 
action  like  this  could  be  maintained, — if  the  plaintiff  could  recover  these  Bs.  12,420 
fronx  the  persons  in  possession  of  the  judgment  debtor's  property — what  answer 
wonld  they  have  if  another  execution  creditor  were  to  ask  to  attach  the  same  pro- 
perty and  to  sell  it  ?  Could  they  have  the  property  attached  in  their  hands  and 
taken  from  them  when  they  had  paid  Bs.  12,420  ?  And  how  could  the  difference 
be  ascertained  if  the  Bs.  12,420  should  not  be  the  full  value  of  the  property  liable 
to  attachmeiit?  How  could  any  other  creditor  get  the  difference  between  the 
B&  12^420  and  the  actual  value  of  the  property  ?  He  must  be  driven  to  a  suit  or  he 
must  take  the  property.  If  he  attach  tne  property,  then  it  would  be  taken  from 
the  defendants,  after  having  been  compelled  to  pay  the  Bs.  12,^420  ;  if  he-  could  not 
attach  the  property,  then  he  must  be  driven  to  a  suit^  and  must  be  deprived  of  his 
right  to  execution  of  the  decree. 

It  appears  to  their  Lordships  ihat  the  proper  mode  of  enforcing  a  decree  is 
that  pointed  out  bv  the  Code  of  Civil  Procedure,  namely,  by  execution  and  attach- 
ment and  sale,  or  by  execution  and  attachment,  and  the  appointment  of  a  receiver 
under  s.  243  to  collect  the  property. 

Their  Lordships  are  of  opinion  that  the  Judicial  Commissioner  came  to  a  risht 
oonclusion,  and  they  therefore  will  humbly  recommend  Her  Majesty  to  a£rm  nis 
decision^  and  to  dismiss  this  appeal,  with  costs. 


The  28ih  June  1876. 

Present: 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Bobert  P.  Collier. 

Deed  of  ScUa 

.  On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal. 

Mussamut  Medhi  Begum  and  others 

versus 
Boy  Huri  Kishen  and  others. 

The  PriTj  Council  held  that  the  iDstrnment  of  sale,  whieh  the  plaintifb  sought  to  set  aside  aa 
fofaricatod  and  fraudulent,  had  been  executed  by  the  pirincipal  plaintiff's  grandmother,  with  her  know- 
ledge and  by  her  authority,  with  the  intention  of  yesting  the  propertgr  therein  referred  to  in  the 
defendants. 

I^s  is  an  appeal  by  the  granddaughter  of  a  Hind<^  lady,  claiming  possession 
of  ceritain  landed  property  which  had  belonged  to  her  deceased  grandmother^  and 
seeking  to  set  aside  a  decision  of  the  High  Court  of  Calcutta.  This  decision  pro- 
nounced valid  an  instrument  purporting  to  have  been  executed  by  the  attorney  of 
the  deceased,  acting  on  her  benalf,  in  favor  of  the  infant  sons  of  tbe  first  respon^nt, 
who,  it  is  alleged  by  the  appellant,  was  at  that  time  the  manager  of  the  estate  of  the 
deceased  lady.  It  appeared  that  the  property  in  dispute  had  originally  belonged  to 
the  first  respondent,  but  that  it  had  been  pledged  by  him  to  the  deceased  in  payment 
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of  a  debt  due  to  her  from  the  father  of  the  respondent  who  had  preceded  him  as 
manager.  The  High  Court  dismissed  the  appeal  from  the  inferior  Court,  on  the 
ground  that  the  deceased  never  had  more  than  the  interest  of  a  trustee  in  the  pro- 
perty, but  it  expressed  an  opinion  that  both  the  original  conveyance  to  the  deceased 
and  the  reconveyance  to  the  respondent  were  merely  colorable  transactions. 

Mr,  Bell  for  Appellants. 

Mr.  Leithj  Q,  C,  and  Mr,  Doyne  for  Respondents. 

The  judgment  of  the  Judicial  Committee  was  as  follows : — 

This  suit  is  brought  by  Mussamut  Mehdi  Begum,  the  maternal  granddaughter 
and  heir  of  a  lady  called  Mussamut  Fahimoonissa,  and  her  father,  Lootf  Ali,  against 
Roy  Huri  Kishen-and  his  two  sons.  It  is  material  in  this  case  to  refer  to  the  plaint 
to  see  what  is  the  nature  of  the  claim  and  of  the  relief  prayed.  It  is  "  claim  for 
recovery  of  possession  by  adjudication  of  right  against  the  defendants,  and  for 
registration  of  name  in  the  Collector's  office  in  respect  of  the  mouzahs  and  shares 
of  the  mouzahs  mentioned  below,  situated  in  the  districts  of  Tirhoot  and  Patna, 
by  cancelment  of  a  fabricated  and  fraudulent  sale-mookhtamama,  dated  the  13th 
December  1858,  purporting  to  have  been  executed  by  Mussamut  Fahimoonissa, 
alias  Bibi  Amun,  and  the  fraudulent  deed  of  absolute  sale,  dated  the  17ih  December 
1858,  which  appears  to  have  been  executed  on  the  basis  of  the  sale-mookhtamama^ 
and  also  by  cancelment  of  the  mutation  proceeding."  The  plaint  then  alleges,  with 
some  detail  of  circumstances,  that  Huri  Eashen  became  the  manager  of  Fahimoo- 
nissa's  estates,  and  as  such  agent  was  entrusted  with  her  seal  and  papers.  It  then 
goes  on :  "  Your  petitioners,  heirs  to  the  said  lady,  ha\dng  obtained  a  certificate, 
dated  the  4th  August  1863,  under  Act  XXVII  of  1860,  asked  the  first  party, 
defendant,  in  the  beginning  of  January  1865,  to  pay  them  rent,  render  an  account 
of  the  amount  collected  from  villages,  and  return  the  said  Mussamut^s  seals  and 
papers.  But  the  said  defendant,  who,  having  the  said  lady  ancestor's  seal  in  his 
custody,  had  clandestinely  and  fraudulently,  and  through  his  dependent  Lala  Jaisuri 
Lall  as  mookhtar,  prepared  the  fraudulent  and  &bricated  documents  sought  to  be  set 
aside  in  the  names  of  his  sons,  the  second  party,  defendants,  under  his  guardianship, 
put  forward  the  said  documents,  and  did  not  return  the  seal,  etc.,  or  render  an 
account  of  the  money  collected  from  the  villages.  Your  petitioners  then  made 
enquiries  in  the  Registry  office,  CoUectorate,  etc.,  and  became  certain  of  the  fraud 
and  of  the  fabrication  of  the  said  deeds.  From  the  time  of  the  discovery  of  the 
fraud  your  petitioners'  dispossession  occurred."  Then  it  alleges,  "  The  sale-mookh- 
tarnama  and  the  deed  of  sale  are  fabricated  and  fraudulent.  The  said  lady  ancestor 
never  executed  them,  nor  received  the  consideration  money." 

The  written  statements  of  the  defendants  assert  the  genuineness  of  the  deeds. 
Paragraph  8  states,  ^*  The  deed  of  sale  and  the  mookhtarnama  were  executed  and 
delivered  with  the  knowledge  of  Fahimoonissa,  the  mutation  of  names  was  effected 
by  the  ^  ikrar '  (acknowledgment)  of  the  lady  herself,  and  oif  the  depositions  of,  and 
identification  by  Lootf  Ali  nimself,  the  plaintiff  No.  1,  and  Mirza  Wahed  Ali,  the 
husband  of  the  plaintiff  No.  2,  and  the  receipt  of  the  consideration  money  was 
attested  by  the  said  person  and  other  respectable  men,  and  deUvered.  The  allegations 
of  fraud  and  absence  of  knowledge  of  the  plaintiffs  and  Fahimoonissa  are  utterly 
false  and  incorrect.  The  sale-mookhtamama  has  been  duly  attested."  Then  the  9tn 
paragraph  states,  "  Your  petitioners'  purchase,  made  entirely  in  good  faith,  and  on 
payment  of  the  fair  consicleration  money,  is  valid," 

The  deeds  sought  to  be  set  aside  are  a  mookhtarnama,  dated  the  13th  December 
1858,  given  by  Fahimoonissa  to  Jaiauri  Lall,  empowering  him  to  sell  the  mouzahs 
to  the  defendants,  the  sons  of  Huri  Kishen,  for  Rs.  71,0W) ;  and  also  a  deed  of  sale, 
dated  on  the  17th  December  in  the  same  year,  executed  in  pursuance  of  the  mookh- 
tarnama. Fahimoonissa  died  in  1863.  On  the  4th  August  of  that  year,  a  certificate 
under  Act  XXYII  of  1860,  upon  the  petition  of  the  plaintiff,  Mehdi  and  her  father 
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Lootf  Ali,  daimina  to  be  the  heirs  of  the  deceased  lady,  was  granted  to  them. 
Lootf  All,  althoagti  his  daughter  is  really  the  heir,  is  joined  with  her  in  this  suit, 
which  was  not  commenced  until  December  1870,  nearly  12  years  after  the  transact 
tions  sought  to  be  impeached.  No  demand  appears  to  have  been  made  on  the 
defendants  in  the  interval;  for  although  it  is  alleged  in  the  plaint  that  a  demand 
was  made  on  Huri  Kishen  to  account  for  the  rents  received  from  the  villages,  none 
has  been  proved. 

The  case  of  the  plaintiffs  was  that  Huri  Kishen  had  originally  conveyed  eight 

of  the  nine  mouzahs  in  question  to  Fahimoonissa  for  valuable  consideration.     Two 

deeds  were  put  in ;  one  dated  the  13th  November  1853,  bv  which  Huri  Kishen,  to 

satisfy  a  debt  alleged  to  be  due  to  the  lady,  conveyed  the  three  mouzahs  which  it  is 

statea  he  had  pur^ased  under  a  decree.      The  other  deed  is  dated  the  26th  March 

of  the  same  year,  by  which  five  mouzahs  obtained  by  Huri  Kishen  under  similar 

drcnmstances  were  conveyed  by  him  to  her,  also  to  satisfy  an  alleged  debt.     With 

respect  to  another  mouzah,  evidence  was  given  to  show  that  it  was  purchased  in 

the  lady's  own  name  nnder  a  decree  she  had  obtained  against  one  Surroop  Narain 

Singh  and  others.    The  plaintiff's  case  fnrther  was  that  Huri  Kishen  acted  as  the 

manager  of  the  lady,  received  the  rents  of  the  villages,  and  conducted  the  suits 

relating  to  them.     It  is  alleged  that  he  became  possessed,  for  the  purposes  of  this 

agency,  of  her  seal  and  papers,  and  was  thus  enabled  to  fabricate  the  deeds  sought 

to  be  set  aside.     The  witnesses  of  the  plaintiffs  say  that  he  paid  the  moneys  received 

on  account  of  those  villages  to  Fahimoonissa  down  to  her  death,  and  even  afterwards* 

The  defendants  do  not  rept  their  defence  on  a  denial  of  all  title  in  the  lady  to 

'  the  property  ;  and,  indeed,  by  reiving  upon  the  deeds  of  sale,  and  asserting  that  they 

were  made  for  a  consideration  wnich  was  actually  paid,  they  virtually  admit  that  she 

had  some  right  in  it.     This  consideration  renders  it  very  difficult  to  sustain  the 

judgment  of  the  High  Court  on  the  broad  ground  on  which  it  is  put,  namely,  that 

the  original  instruments  of  sale  to  Fahimoonissa,  and  the  deeds  of  resale  by  her  to 

Huri  Kishen's  sons,  were  all  colorable ;  that  the  mouzahs  were  originally  vested  in 

Fahimoonissa  as  nominal  owner,  to  be  held  by  her  benamee  to  protect  them  from 

Huri  Kishen's  creditors ;  that  he  received  the  rents  and  manag^  the  property  on 

his  own  account,  and  as  the  lady's  agent,  and  that  the  reconveyance  impeadied  was 

executed  for  the  purpose  of  revesting  them  in  his  sons  by  his  direction  as  the  real 

owner.     This  is  an  entirely  new  case^  not  made  by  the  defendants,  nor  did  it  form 

the  ground  of  the  judgment  of  the  Subordinate  Judge.     Still,  whatever  may  be  the 

title  nnder  which  Fahimoonissa  held  the  estates,  the  plaintiffs  who  come  into  Court 

to  impeach  deeds  duly  registered,  to  cancel  the  mutation  of  names,  and  to  disturb 

long  possession,  have  tajcen  upon  themselves  the  burden  of  sustaining  their  allegation 

that  me  deeds  are'forged,  or  that,  if  executed  by  Fahimoonissa,  they  were  obtained 

from  her  by  fraud.     This  case  is  traversed  by  the  defendants,  and  is  directly  involved 

in  the  fifth  issue. 

The  delay  in  bringing  the  suit  has  deprived  the  defendants  of  the  evidence  of 
the  mookhtar,  Jaisuri  Lall,  and  the  attesting  witnesses  to  the  mookhtarnama,  who  all 
died  before  the  hearing.  But  several  of  the  attesting  witnesses  to  the  bill  of  sale 
were  called  to  prove  that  it  was  in  fact  executed  and  acknowledged  both  by  the 
mookhtar  and  the  lady.  It  is  said  that  it  was  highly  improbable  that  it  should  be 
acknowledged  by  the  lady  herself  afler  she  had  empowered  Jaisuri  Lall  to  make  the 
sale ;  but  it  may  have  been  thought  desirable  to  obtain  Her  own  declaration.  There 
are,  no  doubt,  as  pointed  out  in  uie  Court  below,  inconsistencies  and  contradictions 
in  the  testimony  of  these  witnesses,  even  making  allowance  for  the  lapse  of  time^ 
which  might  have  rendered  it  unsafe  to  act  upon  it,  if  it  had  stood  alone.  But  it 
does  not  stand  alone.  It  is  corroborated  by  other  authentic  evidence  and  by  the 
undisputed  circumstances  attending  the  transaction.  The  mookhtarnama  was  verified 
before  registration  by  the  Nazir  of  the  Begistrar's  office  of  Patna,  who  took  the 
deposition  of  the  attesting  witnesses^  and  afterwards  went  to  Fahimoonissa's  house^ 
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and  obtained  her  acknowledgment  of  it.  She>  no  doubt^  was  behind  the  purdah ; 
and  the  witnesses  who  identified  her  may  have  deoeived  the  Nazir ;  but  the  verifica- 
tion was  made  in  the  usual  official  manner,  and  may  be  presumed^in-  the  abamce 
of  proof  to  the  contrary,  to  have  been  properly  done. 

The  proceedings  for  mutation  of  names  afibrd  still  stronger  corrobomdve 
evidence.  Another  mookhtarnama,. dated  26th  December  1858,  was  given  by  the 
lady  to  Jaisuri  Lall,  empowering  him  to  make  the  mutation,  and  was  verified  by  the 
attesting  witnesses  at  the  Collector's  office.  On  the  30th  May  1859,  a  Nazir  of  the 
Collector's  office  went  to  Fahimoonissa's  house,  and  took  her  acknowledgment  that 
she  had  sold  the  mouzahs  to  the  defendants.  The  acknowledgment  i»  recorded  in 
these  tenns : — ^^  I  have  sold  the  whole  and  entire  eight  annas  of  the  entiro  sixteen 
annas^of  the  proprietaj?y  (malikana)  and  (altumgha)  rights  of  eadi  of  the  mouzalis," 
specifying  them,  '4n  conjunction  with  other  mouzws  attached  to  Zillah  Tirboot,.for 
Co/a  IEs.  71,000,  the  purchase  money,  to  !Ebv  Jai  Kishen  and  Boy  Badha  Kisben, 
minor  sobs  under  the  guardian^ip  of  Boy  Huri  Kishen,  by  a  deed*  of  sale,  dated 
the  IZth  December  1858  A.D.,  and  have  received  the*  purchase  money,  in  fulL  I 
have  BO(  objection  to  ihe  name  of  the  vendees  being  recorded  in  the  Govenunenfc 
office  by  the  expunction  of  my  name.  Question.  Is  the  seal  in  your  possesaioii  ? 
Answer.  Yes>.  it  is,"  This  acknowledgment  is  witnessed  by  the  plaintiff,  Lootf  A]i| 
the  sonrin-law  of  the  lady,,  and  the  father  of  ihe  plaintifi*,  Mussamut  Mehdi,  and  by 
her  husband,  Wahed  Ali ;  and  tibeir  depositions  made  at  the  time  have  been  pro- 
duced from  the.  records  of  the  coUectorate.  Lootf  All  says :  ^^  I  know  and  recognise 
Mussamut  Fahimoonissa,  aloafi  Bibi  Amun,  vendor,  who  is  now  making  a  declaration 
as  to  her  having  sold  the  aforesaid  mouzah  for  Bs.  71,000  to  Boy  Jai-  Ejushen  and 
Boy  Badha  Kishen,  sons  of  Boy  Huri  Kishen,  and  received  tiie  consideration  money- 
m  lull,  aad  to  her  having^  no  objection  to  the  registration  of  the  names  of  the  vendees 
bv  tbe  expuiiciiion  of  hex  own-  name.  Question.  How  did  you  come  to  know  her  ? 
Answer.  Mussamut  Fahimoonissa^.  alias  Bibi  Amun,  the  vendor,  is  my  motbernn^aw, 
and  comes  before  me  ;  hence  I  know  her." 

The  report  of  the  Nazir,  Hadi  Ali  Khan,  h^a  been,  produced  from  the  ooUee- 
torate,  and  this  officer  was  himself  examined  as  a  witness  in  the  suit ;  he  sbjHj  ai^ 
page  209  of  the- record^. ''  I  went  to  the  veir- place  of  Fahimoonissa  in  Dewan^ 
MahuUa,  one  of  the  quarters  of  Patna,  and  duly  took  down  her  admission  as  to  her 
having  made  a  sale.  Fahimoonissa  made  an.  admission  as  to  her  having  efiected  a. 
sale,  but  I  do  not  recollect  of  what  mouzah  the  deed  of  sale  was  ;  it  is,  peiJu^^  in- 
my  report  Syed  Lootf  Ali  and  Mirza  Wahed  Ali,  the  relatives  of  Mussamut 
Fahimoonissa^  identified  her ;.  and  Mir  Lootf  Ali  affixed  the  seal  of  Mussamut 
Fahimoonissa  at  the  foot  of  her  admission.  I  can  recognize  Mir  Lootf  Ali  and 
Mirza  Wahed  Ali  if  I  see  them."  Then  he  says,  ^^  I  submitted  a  report  to  the 
Collector^  after  having  taken  down  the  admission  of  Mussamut  Fahimoonissa.  The 
copy  which  I  now  see  and  read  in  the  record  is  copy  of  that  report,"  Di  may  be 
observed  that  Lootf  Ali  was  summoned  in  this  suit  to  be  identifiea  by  the  Nazir,  but 
excused  himself  from  appearing  on  the  ground  that  he  was  sick.  The  Subordinate 
Judge  thinks  this  excuse  was  false,  and  that  he  kept  away  to  avoid  being  oonfronted 
with  the  Nazir.  It  is  impossible  to  have  better  proof  of  the  acknowledgment  of  a 
lady  than  this  evidence  affords.  The  officer  who  was  deputed  to.  take  it  appears  to 
have  done  his  duty.  The  Subordinate  Judge  says  of  him,  ^'  The  open  and  candid 
manner  in  which  Mirza  Halli  Ali  has  deposed  satisfies  me  of  his  veracity."  The 
witnesses  who  identified  the  lady  were  her  nearest  male  relatives,  to  whom  she  was 
accustomed  to  appear,  and  were  at  the  same  time  tibose  who  would  be  concerned  in 
protecting  her  property.  Whilst,  therefore,  their  Lordships  are  fully  alive  to  tiie 
importance  of  watching  with  extreme  care  the  proof  of  transactions  relating  to  the 
prooerty  of  a  purdanasheen,  it  appears  to  them  credit  ought  in  this  case  to  be  given 
to  tiie  evidence,  that  the  acknowledgment  of  the  lady  was  in  feict  made  as  stated  by 
the  Nazir. 
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It  further  appears  to  be  satisfactorily  proved  that  the  possession  and  enjoyment 
of  the  property  since  th^  date  of  the  conveyance  have  been  consistent  with  it ;  and 
their  Lordships  do  not  believe  the  witnesses  who  say  that  the  rents  were  paid  to 
Fahimoonissa  np  to  the  time  of  her  death.  The  Subordinate  Judge  came  to  the 
clear  conclusion  that  the  document  of  sale  of  1858  had  been  executed  by  the 
antliority  and  with  the  assent  of  Fahimoonissa  ;  and  their  Lordships  see  no  reason 
to  doubt  the  soundness  of  this  conclusion.  One  of  the  Judges  also  of  the  High 
Court,  Mr.  Justice  Phear,  appears  to  have  thought  that  the  documents  were  really 
executed,  if  indeed  (of  which  he  expresses  rather  a  strange  doubt)  Fahimoonissa 
was  a  real  person.  But  both  the  learned  Judges  of  the  High  Court  agree  in 
thinking  that  they  did  not  disclose  the  true  nature  of  the  transaction,  the  lady,  in 
their  view,  having  been  throughout  the  apparent,  and  Huri  Kishen  the  real  owner. 

The  statements  found  in  tne  evidence  of  some  pleaders  called  by  the  plaintiffs 
certainly  afford  support  to  this  view.  It  is  not,  however,  consistent  with  the  case 
put  forward  by  the  defendants ;  and  if  the  whole  issue  had  lain  upon  them,  their 
Lordships  would  not  have  felt  justified  in  allowing  so  wide  a  departure  from  that 
case.  They  think,  however,  as  already  stated,  that  the  plaintiffs  have,  in  the  first 
place,  taken  upon  themselves  the  onus  of  impeaching  the  instruments  of  sale. 
Now,  whatever  may  have  been  the  precise  nature  of  the  transactions,  their  Lord- 
ships are  satisfied  that  those  instruments  were  executed  with  Fahimoonissa's 
knowledge  and  by  her  authority,  vnth  the  intention  of  vesting  the  property  in  the 
defendants.  They  think  also  that  there  is  no  sufficient  ground  for  holding  that  a 
fraud  was  practised  upon  her  by  Huri  Kishen  in  obtaining  them.  It  would  require 
strong  evidence  to  support  such  a  case  when  the  nearest  male  relatives  of  the  lady 
whose  interest  it  was  to  preserve  her  property  were  not  only  aware  of,  but  present 
and  concurring  in,  her  acts,  and  this  evidence  is  not  forthcoming. 

The  grounds  on  which  it  may  properly  be  held  that  the  plaintiffs  have  failed 
to  sustain  their  claim  are  well  stated  in  the  judgment  of  the  subordinate  Judge  at 
page  254  of  the  Record  :  "  From  the  first  to  the  last  everything  was  done  with  due 
publicity.  Nothing  was  done  in  a  comer.  The  mookhtarnama  was  presented  and 
attested  in  the  Moonsiff's  Court ;  the  kubala  was  drawn  up  in  the  registry  office : 
the  kubala  and  the  kubgoolasool  were  registered  ;  and  in  the  dakhil-kharij  cases 
notifications  were  made  in  the  mouzahs,  both  in  this  district  and  in  Tirhoot,  and 
oozoordars  invited,  and  they  did  appear.  It  might  be  said  that  the  Mussamut 
baving  been  a  purdanusheen  female  could  not  personally  have  information  of  these 
things  ;  but  this  cannot  be  said  of  the  plaintiff,  Lootf  Ali,  and  Wahed  AH,  husband 
of  the  plaintiff,  Medhi  Begum,  who  seems  to  have  lived  on  terms  of  dose  intimacy 
with  Mussamut  Fahimoonissa.  They  certainly  would  not  have  kept  the  matter 
from  her  knowledge,  or  been  backwards  in  taking  immediate  measures  for  frus- 
trating the  sinister  views  of  the  defendants.  The  defendants  took  possession  of  the 
mouzahs  immediately  after  the  sale  and  leased  three  of  the  villages,  viz,,  Muhwa 
Singh  Roy,  Muhwa  Ram  Roy,  and  Dyalpore,  to  an  indigo  concern  in  Tirhoot, 
as  snown  by  the  registered  kubooleut,  dated  the  20th  December  1858  ;  yet  nothing 
was  done  by  the  plaintiffs  for  a  period  of  nearly  twelve  years." 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the 
judgment  appealed  from,  and  to  dismiss  this  appeal  with  costs'. 
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The  29th  June  1876. 

Present : 
Sir  Barnes  Peacock,  Sir  Montagae  E.  Smith,  and  Sir  Bobert  P.  Collier. 

Will —  Construction — Adoption. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.* 

Nidhoomoni  Debja 
versus 
Saroda  Pershad  Mookerjee  and  others. 

Where  a  will  was  to  the  effect  *'  I  declare  that  I  give  my  property  io  E.  whom  I  have  adopted," 
followed  by  the  directum  "  my  wives  shall  perform  the  ceremonies  according  to  the  Shastras  and  bring 
him  up,"  the  Flivy  Ck)ancil  held  that  the  ^t  of  his  property  by  the  testator  to  a  designated  person  was 
absolute,  and  that  the  provision,  "  Should  this  adopted  son  die  and  my  younger  brother  have  more  than 
one  son,  then  my  wives  shall  adopt  a  son  of  his,*'  further  indicated  that  the  testator  did  not  contemplate 
his  widows  having  the  power  of  cancelliiig  the  adoption  of  K.  and  ousting  him  from  the  benefit  he  was 
to  take  under  the  will  by  declining  to  perform  the  ceremonies,  but  that,  whether  they  performed  the 
ceremunies  or  not,  so  long  as  K.  lived  no  other  adoption  could  take  place. 

This  is  an  appeal  by  one  of  the  widows  of  a  deceased  Hindoo  against  a  decree 
of  the  Hi^h  Goart  of  Calcutta  pronouncing  valid  a  power  to  adopt  a  son  in  the 
event  of  nis  decease  without  children,  alleged  by  the  respondent  to  have  been 
executed  by  the  deceased.  The  appellant  sought  to  obtain  a  declaration  that  the 
alleged  will  of  the  deceased,  limiting  the  course  of  the  descent^  was  invalid. 

Mr.  Doyne  for  Appellant. 

Mr.  Leithf  Q-C.y  and  Mr.  C,  W.  Arathoon  for  Respondent 

Sir  Robert  Collier  gave  judgment  as'  follows : — 

This  appeal  arises  under  these  circumstances  : — 

One  Doorga  Pershad  Mookerjee,  a  member  of  a  Brahminical  family,  had  three 
sons,  Baman  Dass,  Gouri  Pershad,  and  Anoda  Pershad.  Gouri  had  also  three  sons, 
Saroda,  Grijanund,  and  Nilruttun.  Grijanund  died  at  the  age  of  twenty-one,  leaving 
two  widows,  and  one  of  those  widows,  Nidhoomoni  Debya,  brings  this  suit  as  heir 
of  her  husband,  for  the  purpose  of  recovering  a  half  of  his  property.  She  also  seeks 
to  set  aside  a  will  of  her  husband,  and  a  wiU  of  her  husband  s  father.  The  will  of 
her  kusband  which  she  seeks  to  set  aside  was  dated  on  the  21st  January  1865,  a 
day,  or  a  short  time,  before  his  death.  The  effect  of  it  is  to  declare  that  he  had 
adopted  a  son  of  his  elder  brother  Saroda,  and  to  devise  and  bequeath  all  his  real 
and  personal  property  to  that  adopted  son,  with  the  exception  of  a  provision  for  the 
widows.  The  will  of  Gouri  Pershad  was  to  the  effect  that  his  three  spns  should 
take  his  property  as  joint  tenants,  and  that  upon  one  of  them  dying  the  residue 
'should  go  to  the  survivors.  In  we  event  of  the  will  of  Grijanund  being  set  aside, 
the  defendants  might  possibly  have  availed  themselves  of  the  will  of  Gouri  his 
father  for  the  purpose  of  showing  that  the  widow  could  not  recover  in  rifi;ht  of  her 
husband,  but  if  the  will  of  Grijanund  is  affirmed  no  question  as  to  the  wiU  of  Gouri 
arises. 

The  Subordinate  Judge  found  against  both  the  wills.  That  decision  was  reversed 
on  appeal  to  the  H^h  Gour^,  consisting  of  the  Chief  Justice  and  two  puisne  Judges. 
The  High  Court  affirmed  the  will  of  Grijanund,  and  they  rightly  stated  that  Slat 
will  bein^  affirmed,  no  question  arises  with  respect  to  the  will  of  Gouri. 

Their  Lordships  do  not  think  it  necessary  to  go  into  a  lengthened  examination 
of  the  evidence  for  and  against  this  will.  They  think  it  enough  to  say  that  they 
concur  with  the  opinion  of  the  High  Court  that  the  will  is  sufficiently  proved.     It 

*  From  the  judgment  of  Couch,  CXy  and  Jackson  and  Hitter,  JJ,,  dated  19th  May  1873. 
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is,  as  £he  High  Court  observes,  a  will  which  it  is  highly  probable  that  a  man  under 
ihib  cnrcumstances  of  Grijanund  would  make.  There  is  a  great  body  of  evidence 
in  support  of  it,  which  appears  to  their  Lordships  to  preponderate  over  the  evidence 
against  it ;  among  the  evidence  in  support  of  it  is  that,  among  others,  of  the  familj 
medical  man,  and  of  a  relation  who  appeared  to  have  the  confidence  of  both  the 
factions  into  which  the  family  appears,  unfortunately,  to  have  been  divided,  and  to 
have  been  required  to  arbitrate  between  them.  The  will  was  published  and  made 
known  almost  immediately  after  the  death  of  the  testator ;  and  the  adoption  of  the 
child  which  he  declares  in  the  will  he  has  made  was  also  made  public  and  insisted 
upon.  It  is  also  to  be  observed  that  other  members  of  the  family,  even  those  who 
now  oppose  the  will,  recognised  the  adopted  child  KoibuUo  in  various  judicial 
proceedings.  Thev  brought  actions  in  which  they  associated  his  name  with  theirs, 
and  one  of  them,  Anoda,  who  now  opposes  the  will,  endeavored  to  defeat  an  action 
on  the  ground  that  this  very  Koibullo  ought,  as  the  adopted  son  of  Grijanund,  to 
have  been  joined  with  him  as  a  defendant. 

What  has  been  said  would  have  been  sufficient  to  dispose  of  the  case  but  for  a 
contention  which  has  been  set  up  here,  apparently  for  the  first  time,  there  being  no 
trace  of  it  in  the  proceedings  below.  The  passages  of  the  will  on  which  it  is  based 
are  in  these  terms :  '^  And  as  I  am  desirous  of  adopting  a  son,  I  declare  that  I  have 
adopted  Koibullo  Persad,  third  son  of  my  eldest  brother  Saroda  Persad.  My  wives 
shall  perform  the  ceremonies  according  to  the  Shastras,  and  bring  him  up,^  and  until 
that  adopted  son  comes  of  age,  those  executors  shall  look  after  and  superintend  all 
the  property  moveable  and  immoveable  in  my  own  name  or  benamee,  left  by  me, 
also  that  adopted  son.  When  he  comes  to  maturity  the  executors  shall  make  over 
everything  to  him  to  his  satisfaction.  The  executors  are  empowered  to  perform 
the  daily  and  occasional  fiimily  ceremonies,  and  pay  the  expenses  of  suits,  eta, 
after  due  consideration.  The  minor,  when  he  attains  maturity,  shall  be  incompe- 
tent to  object  to  anything  done  by  tibem  in  this  respect.  God  forbid,  but  should 
this  adopted  son  die,  and  my  younger  brother  Nilrutton  have  more  than  one  son, 
then  my  wives  ^U  adopt  a  son  of  nis.  If  at  that  time  Nilrutton  has  not  a  son 
eligible  to  adoption,  they  shall  adopt  another  son  of  Saroda,  and  the  wives  and 
executors  shall  perform  all  the  afore-mentioned  acts."  It  has  been  argued  that 
inasmuch  as  the  testator  directed  that  his  wives  should  perform  certain  ceremonies 
according  to  the  Shastras,  which  ceremonies  (though  the  nature  of  them  has  been 
by  no  means  defined)  were  necessary  to  the  completion  of  the  adoption,  and  inas- 
much as  these  ceremonies  were  performed  by  one  wife  only,  the  adoption  was  not 
complete,  and  Koibullo  never  in  any  sense  became  the  son  of  Grijanund. 

This  argument  raised  two  questions.  First,  whether  or  not  these  ceremonies 
(whatever  they  may  have  been)  were  necessary  for  the  completion  of  the  adoption, 
or  whether  all  that  was  necessary  to  it  had  been  done  by  the  testator,  who  in  his 
lifetime  received  the  child,  the  child  having  been  given  by  his  natural  father. 
Secondly,  whether,  supposing  these  ceremonies  to  be  necessary,  and  a  power  to 
have  been  given  to  two  widows  to  perform  them,  one  widow  only  could  perform 
them  effectually.  But  it  appears  to  their  Lordships  that  neither  of  these  questions 
arises  in  the  case,  and  probably  it  is  because  they  did  not  arise  that  they  were  not 
discussed.  The  effect  of  the  will  according  to  their  view  is  this  :  ^'  I  declare  that  I 
give  property  to  Koibullo  whom  I  have  adopted."  There  is  a  gift  of  his  property 
by  the  testator  to  a  designated  person.  This  direction 'follows,  "My  wives  shall 
perform  the  ceremonies  accoraing  to  the  Shastras,  and  bring  him  up."  Un- 
doubtedly the  testator  desired  and  expected  that  the  wives  shoukt  perform  certain 
ceremonies.  He  requested  them  to  do  so.  But  it  appears  to  their  Lordships  that 
it  would  be  an  altogether  erroneous  reading  of  the  will  to  suppose  that  he  intended 
the  taking  of  his  property  by  Koibullo  to  be  entirely  dependent  on  whether  the 
wives  chose  or  did  not  choose  to  perform  the  ceremonies.  If  they  did  not,  it  may 
be  that  the  adoption  is  not  in  all  respects  complete,  although  their  Lordships  by  no 
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means  decide  this  or  give  any  opinion  on  the  sabject  Be  that  as  it  may,  the  gift 
of  the  property  nevertheless  takes  effect.  The  provision  ''  God  forbid,  bat  should 
this  adopted  son  die,  and  my  yonnger  brother  Nilrntton  have  more  than  one  son, 
then  my  wives  shall  adopt  a  son  of  his,''  farther  indicates  that  the  testator  did  not 
contemplate  his  widows  having  the  power  of  cancelling  the  adoption  of  Koibullo, 
and  casting  him  from  the  benefit  he  was  to  take  nnder  the  will,  by  declining  to 
perform  the  ceremonies.  Whether  they  performed  the  ceremonies  or  not,  it  is 
certain  that  as  lonor  as  Koibullo  lived  no  other  adoption  conld  take  place. 

For  these  reasons  it  appears  to  their  Lordships  that  the  judgment  of  the  High 
Court  is  right ;  that  the  widow  has  no  claim  under  this  will  except  whatever  is 
given  to  her  for  her  maintenance  ;  and  they  will  humbly  advise  Her  Majesty  that 
the  decree  of  the  High  Court  should  be  affirmed,  and  this  appeal  dismissed  with 
costs. 


6th  July  1876. 

PreacTht : 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert  P.  Collier. 

Partition — PutTiee. 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  WUliam  in  Bengal. 

Prosonno  Qopal  Pal  Chowdiy  and  others 

versus 
Brojonath  Roy  Chowdry  and  others. 

The  Privy  Coimcil  agreed  with  the  Lower  Courts  in  declaring  the  respondent's  absolute  title  (under 
a  final  decree  in  a  partition  suit)  to  an  estate  unencumbered  by  any  putnee  rights  in  the  appellants. 

This  is  a  suit  brought  by  Sree  Oopal  Pal  Chowdry,  Prosonno  Gopal  PiJ 
Chowdry,  and  Brojendro  Qopal  Pal  Chowdry.  They  seek  to  recover  possession 
of  two-thirds  of  a  putnee  tenure,  created  in  184<0,  in  an  estate  called  Chowrashy, 
and  the  question  is,  whether  they,  as  the  representatives  of  Nilcomul  their  father, 
are  entitled  to  recover  two-thirds  of  that  tatook. 

It  appears  that  Sohocharam  Panty,  the  common  ancestor,  left  three  sons, 
Eristo  Chunder,  Shumboo  Chunder,  and  Ramneedy  Pal  Chowdry.  Eristo 
Chunder  and  Shumboo  Chunder  claimed  the  whole  of  the  property,  including^  the 
estate  called  Chowrashy,  stating  that  the  mother  of  Buddinath,  the  wife  of  Kam- 
needy,  had  conveyed  the  share  of  Buddinath,  the  son  of  Ramneedy,  to  them, 
Buddinath  instituted  a  suit  in  the  Supreme  Court  as  far  back  as  the  year  1811, 
to  have  the  conveyance  by  his  mother  set  aside,  and  to  have  it  declared  that  ihe 
three  brothers  were  jointly  interested  as  a  Hindoo  family  in  the  property  lefl  by 
their  father.  A  decree  was  passed  in  his  favor  on  the  12th  December  1820, 
declaring  that  the  £unily  was  a  joint  and  undivided  Hindoo  family,  and  directing 
an  account  to  be  taken.  Subsequently,  on  the  3rd  December  1824,  Buddinath 
filed  a  supplemental  billi»praying  for  a  partition  of  the  property  which  had  been 
declared  in  his  favor  to  be  a  joint  family  estate.  Pending  the  suit^  and  after  the 
bill  filed  for  a  partition,  Joychunder,  a  grandson  of  Shumboo  Chunder,  granted  to 
Sreemunto  Koondoo,  benamee  for  Nilcomul,  another  grandson  of  Shumboo 
Chunder,  and  the  ancestor  of  the  plaintiffs,  the  putnee  now  in  dispute.  On  the 
5th  August  1850  a  decree  was  made  by  the  Supreme  Court,  directing  a  partition 
to  be  made,  and  it  was  in  these  terms :  "  It  is  ordered  that  a  partition  be  made  of 
the  said  joint  real  estate  in  the  schedules  A  and  C  annexed  to  the  said  Master's 
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report/*  that  being  the  joint  real  estate  which  was  the  subject  of  the  suit,  and  in 
those  schedules  the  zemindary  Chowrashy  was  mentioned.  It  was  further 
ordered  that  a  commission  should  issue,  and  certain  Commissioners  were  appointed 
to  divide  the  estate ;  they  were  to  make  a  division  of  the  estate  with  the  appur- 
tenances into  three  equal  parts  or  shares,  and  to  divide  the  same  by  metes  and 
bounds  where  they  should  see  occasion.  It  was  further  ordered,  that  the  said 
Commissioners  "  should  allot  one  equal  third  part  or  share  of  the  premises  to  the 
complainants  in  that  suit,  to  be  enjoyed  by  them  in  severalty,  and  the  remaining 
two-third  parts  or  shares  to  the  defendants,  to  be  enjoyed  by  them  in  severalty  in 
the  manner  prescribed  by  Hindoo  law ;  and  further,  that  after  such  partition  should 
have  been  so  made,  the  said  complainants  and  the  said  defendants  should  convey 
such  several  one-third  and  two- third  parts  or  shares  of  the  said  premises  to  each 
other  respectively,  to  be  held  in  severalty  as  aforesaid." 

The  Commissioners  made  a  return  iK>  the  Court,  which  will  be  fbund  at  page 
126  of  the  Becord.  They  stated  that  they  had  divided  the  estates  into  three 
equal  parts  or  shares,  or  as  near  thereto  as  might  be,  and  had,  in  pursuance  of  the 
said  commission,  allotted  and  appointed,  and  did  thereby  allot  and  appoint  unto 
the  representatives  of  Buddinath,  who  had  been  made  parties  to  the  suit  by  bill  of 
revivor,  "  all  and  singular  the  following  lands,  tenements,  and  premises,''  describ- 
ing them,  to  have  and  to  hold  the  same  unto  them,  and  their  heirs,  representa- 
tives, and  assigns,  to  be  held  and  enjoyed  by  them  in  severalty  for  ever,  in  the 
manner  prescribed  by  Hindoo  law,  as  in  the  said  commission  was  directed. 
Amongst  the  lands  so  described  was  the  said  estate  called  Chowrashy  (p.  129). 

IJpon  that  an  order  was  passed,  which  will  be  found  at  page  159  of  the 
Becord,  the  material  parts  of  which  are  these :  ''  It  is  ordered  that  the  said  defen* 
dants,**  including  the  representatives  of  Nilcomul  and  Joy  Chunder,  who  were 
grandsons  of  Shumboo  Chunder,  Nilcomul  also  being  the  father  of  the  appellants, 
"  do  within  ten  days  of  the  service  upon  them  respectively  of  the  order,  put  the 
complainants  in  these  causes  into  possession  of  the  lands,  tenements,  and  premises 
allotted  to  the  said  complainants,  under  the  return,  dated  the  27th  day  of  January 
1853,  to  the  commission  of  partition  issued  in  these  causes,  on  and  bearing  date 
the  18th  day  of  August  1850,  and  under  and  by  virtue  of  the  decree  made  in 
these  causes,  on  and  bearing  date  the  5th  day  of  August  1850,  and  which  are  in 
the  possession  of  the  said  defendants  or  any  of  them,  or  of  their  servants  or 
agents,  or  of  the  servants  or  agents  of  any  of  them,  not  disturbing  the  possession 
of  any  of  the  ryots  or  other  tenants,  but  without  prejudice  to  the  plaintiff's  right 
to  sue  and  proceed  against  any  ryots  or  other  tenants  by  regular  action  or  suit,  or 
otherwise,  according  to  the  course  of  practice  of  the  Courts  of  the  East  India 
Company."  The  effect  of  the  order  was  that  they  were  to  put  Buddinath's 
representatives  into  possession  of  the  zemindary  Chowrashy,  "  not  disturbing  the 
possession  of  any  of  the  ryots  or  other  tenants,  but  without  prejudice  to  the 
plaintifi''s  right,  to  sue  and  proceed  against  any  ryots  or  other  tenants  by  regular 
action  or  suit,  or  otherwise,  according  to  the  course  of  practice  of  the  Courts  of 
the  East  India  Company." 

It  has  been  held,  and  their  Lordships  quite  agree  in  that  view,  that  the 
defendants,  the  representatives  of  Nilcomul,  were  not  tenants  within  the  meaning 
of  this  order,  and  that,  according  to  the  terms  of  it,  it  was  their  duty  to  deliver 
over  to  the  representatives  of  Buddinath  the  estates  called  Chowrashy,  free 
&om  any  incumbrances  which,  pending  the  suit,  had  been  created  in  their 
favor.  But  that  is  not  all.  The  defendants  not  having  put  Buddinath's  repre- 
sentatives into  possession,  a  proceeding  was  taken  under  a  writ  of  execution, 
called  a  writ  of  assistance,  to  compel  the  defendants  to  put  them  into  possession 
of  the  estate ;  upon  which  the  case  went  to  the  ZiUah  Court  of  the  Twenty-four 
Pergunnahs,  the  Court  in  whose  jurisdiction  the  lands  were  situate. 

,Sree  Qopal  Pal  Chowdry,  who  is  one  of  the  present  plaintiffs,  made  an  objec- 
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Uon,  but  that  had  nothing  to  do  with  the  present  question.  Sreemunto  KoiHidoo, 
the  person  to  whom  the  putnee  tenure  in  the  said  estate  called  ChowraHhy  had 
been  granted  benamee  for  the  appellants  Sree  Qopal  Pal  Chowdry  and  others, 
claim^  that  he  was  entitled  to  the  Iputnee  which  had  been  so  granted.  The 
Judge  rejected  his  claim  and  said :  ^*  The  evidence  leaves  no  doubt  on  my  mind 
that  this  objector's  claim  is  founded  on  no  sufficient  proof  of  honAfide  possession 
under  a  h<mAjlds  transaction;  that  is,  that  he  is  not  the  third  party  he  daims  to 
be,  nor  entitled  to  hold  the  possession  he  declares  himself  to  hold.  He  is  not, 
therefore,  as  a  third  party,  in  possession  protected  by  the  terms  of  the  decree  or 
writ  of  assistance.    I  reject  this  petition  accordingly." 

Upon  that,  Sreemunto  Eoondoo  appealed  to  the  Sudder  Court,  and  the 
Sudder  CJourt  upheld  the  decision  that  he  was  not  a  third  party  claiming  under 
the  putnee,  but  that  he  was  merely  holding  it  benamee  for  one  of  the  parties  to 
the  suit  If  he  had  established  his  right  as  a  third  party,  and  had  proved  that 
he  was  holding  the  putnee  on  his  own  behalf  and  not  on  behalf  of  Sree  Qopal  Pal 
Chowdry  and  others,  the  question  would  have  arisen  whether  he  was  not  bound 
by  the  decision  of  the  Supreme  Court,  the  putnee  having  been  granted  to  him 
'peTidefote  lite.  But  that  question  does  not  arise,  as  the  putnee  was  held  benamee 
for  persons  who  were  parties  to  the  suit,  and  they  were  bound  by  the  decree  of 
the  Supreme  Court.  That  decree  was  that  the  zemindary  was  to  be  delivered 
over  to  the  representatives  of  Buddinath  by  the  persons  who  are  now  the  plaintiflb 
in  this  suit. 

The  first  Court  held  that  the  plaintiffs  were  not  entitled  to  recover,  and  dis- 
missed the  present  suit.  Thereupon  the  case  came  on  appeal  before  the  High 
Court,  and  Mr.  Justice  Norman,  in  delivering  the  decision  of  the  High  Courts 
says :  *"  Looking  at  the  terms  of  the  return  to  the  commission  of  partition,  and  the 
circumstances  under  which  the  two  putnees  are  said  to  have  been  granted  and 
were  held  benamee  for  Nilcomul,  I  think  that  the  Commissioners  for  the  purpose 
of  the  partition  treated,  and  rightly  treated,  Nilcomul  and  Joy  Cbunder  sa  being 
in  actual  possession  of  Turuff  Cbowrashy,  alto^ther  disregarding  the  putnees^ 
and  that  the  heirs  of  Nilcomul  hre  bound  by  ui&t  allotment.  I  am  of  opinion 
that  under  the  final  decree  in  the  partition  suit,  the  heirs  of  Buddinath  Pal 
Chowdry  acquired  an  absolute'  title  to  Turuff  Chowrashy  unencumbered  by  any 
putnee  rights  in  Nilcomul  or  his  heirs.  The  result  is,  that  in  my  opinion  the 
decision  of  the  Court  below  is  substantially  correct,  and  the  appeal  must  be  dis- 
missed with  costs."  Mr.  Justice  Ainslie,  who  was  one  of  the  members  of  the 
Division  Court  to  which  the  appeal  was  preferred,  concurred  in  that  judgment. 

Their  Lordships  think  that  the  High  Court  came  to  a  correct  conclusion,  and 
that  the  plaintiffs  are  not  entitled  to  maintain  this  suit.  Under  these  circum- 
stances they  will  humbly  recommend  Her  Majesty  that  the  decision  of  the  High 
Court  be  affirmed  with  costa 


The  13ih  July  1876. 

Present:. 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Hobert  P.  Collier. 

Arbitration— Act  VIII  of  1859  s.  327. 

"  Award^^  and  "  Sufficient  Cause"  (Construction  of) — Miscarriage  on  the  Part  of  the 

Arbitrators. 

On  Appeal  from  the  Court  of  the  Commissioner  of  the  Lncknow  Divisumm 
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GhowdhrvMantaza  Hosaein 

verstut 
Mussnmat  Bibi  Bechnnnissa. 

On  an  application  under  b.  327  Act  VIII  of  1869  to  have  an  award  filed  in  Court,  it  was  held  that 
the  word  "award'*  as  uaed  in  the  plaint  must  be  taken  to  include  the  whole  document  which  is 
scheduled  to  the  plaint,  i^.,  the  formal  judgment  as  well  as  the  decree,  also  that  the  earlier  Sections  of 
the  Act  are  not  incorporated  into  s.  827  as  Siey  are  into  s.  326,  and  that  the  words  "  sufficient  .cause"  in 
B.  827  should  be  taken  to  comprehend  any  substantial  objection  which  appears  upon  the  face  of  the 
award  or  is  founded  on  the  misoooduct  of  the  arbitrators  or  on  any  miscarriage  in  the  course  of  the 
proceedings  or  upon  any  other  ground  which  would  be  considered  fatal  to  an  award  on  an  application 
to  the  Courts  in  England. 

Both  parties  having  agreed  to  the  appointment  of  arbitrators  to  determine  their  rights  in  dispute 
according  to  the  terms  of  a  will,  and  it  bemg  contended  by  the  appellant  that  it  was  miscarriage  on  the 
part  of  the  arbitrators  to  make  their  awaid  without  haying  had  the  whole  of  the  will  before  them,  their 
Lordships,  sensible  on  the  one  hand  of  the  extreme  impolicy  of  idlowing  parties  to  get  out  of  awards 
upon  objections  which  really  did  not  affect  tlie  sabotantial  pstice  of  the  case,  and  on  the  other  hand, 
considering  the  neoesrity  of  not  allowing  inrbitrKtoiB  to  act  without  jurisdiction  by  doing  that  which  the 
terms  of  the  submission  to  arbitration  <tid  not  entitle  them  to  do,  came  to  the  conduilon  that,  as  the 
appellant,  haTing  a  clear  knowledge  of  the  circumstances  on  which  he  might  have  founded  an  objection 
to  the  arbitrators  proceeding  to  make  their  award,  did  submit  to  the  arbitration  going  on  and  allowed 
the  arbitrators  to  deal  with  the  case  as  it  stood  before  them,  taking  his  chance  of  the  decision  being 
more  or  less  favorable  to  himself,  it  was  too  late  for  him,  after  the  award  had  been  made,  and  on  the 
application  to  file  the  award,  to  insist  on  this  objection  to  the  filing  of  the  award. 

This  was  an  appeal  from  a  decretal  order  of  the  Commisedoner  of  Lncknow, 
upholdinf^  a  judgment  of  the  Deputy  Commissioner  of  that  Division.  The  facts  of 
the  case  are  sufficiently  stated  in  the  judgment  of  the  Judicial  Committee.  The 
point  in  dispute  was  whether  the  appellant  was  bound  by  the  terms  of  an  award  of 
arbitrators  who  were  appointed  by  the  consent  of  both  parties  to  settle  a  dispute 
conoeming  their  rights  according  to  the  will  of  the  appellant's  late  brother  and  of 
the  respondent's  late  husband. 

Mr.  LeUh,  Q.  C,  and  Mr,  J,  H.  W.  Arathoon  for  Appellant. 
Mr.  Cowicy  Q.G.y  and  Mr.  C.  W.  Arathoon  for  Bespondent. 

Sir  James  Colvile  delivered  the  judgment  of  the  Judicial  Committee  as 
follows  : — 

This  is  an  application  under  s.  327  of  Act  YIII  of  1859  to  have  an  award 
filed  in  Court,  with  the  usual  consequence  of  having  its  provisions  enforced  as  a 
decree  of  Court.  Some  discussion  was  raised  in  the  course  of  the  argument  touching 
the  meaning  of  the  word  '^  award  "  as  used  in  the  plaint.  Their  Lordships  have  no 
difficulty  in  ruling  that  it  must  be  taken  to  include  the  whole  of  the  document  which 
is  scheduled  to  the  plaint^  and  headed  '^  Copy  of  the  award  ;"  that  it  comprehends 
^botb  that  which  in  some  of  the  proceedings  nas  been  called  the  'Mbrmal  jadgment/' 
and  that  portion  of  the  document  scheduled  which  is  headed  at  page  10  with  the 
word  "  Decree."  If  it  were  taken  to  be  confined  to  the  latter,  the  award  would  be 
obviously  incomplete,  since  it  would  contain  no  finding  upon  many  of  the  questions 
raised.  The  only  reason  for  so  confining  it  seems  to  have  "been  a  loo9e  statement 
made  by  a  pleader  in  one  of  the  Courts. 

The  arbitration  which  resulted  in  this  award  came  about  in  thia  way:  The 
plaintiff,  who  seeks  to  have  the  award  filed,  was  the  widow  of  one  Chowdhry 
Darfaraz  Ahmud ;  the  defendant,  who  resists  the  filing  of  the  award,  is  Chowdhry 
Murtaza  Hossein,  who  was  the  brother  of  Sarfaraz#Ahmud.  It  appears  that 
Sarfaraz  Ahmud  left  not  only  a  widow,  but  a  daughter  and  daughter^'s  children,  of 
whom  one  was  a  son ;  that  a  considerable  part  of  his  property  consisted  of  talooks  ; 
and  that  he  was  registered  as  talookdar  under  the  schedules  of  Act  I  of  1869,  so  as 
to  make  his  talooks  descendible  in  the  case  of  intestacy  to  a  single  heir  according 
to  the  rules  laid  down  in  s.  22  of  that  Statute.  The  effect  of  these  was  to  make 
the  talookdary  property  of  Sarfaraz  Ahmud  descendible  to  his  daughter's  son,  if  he 
had  been  recognised  and  treated  by  the  deceased  as  his  own  son,  but  in  de&ult  of 
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sncli  recognition,  to  his  brother,  in  preference  of  his  widow.  The  Act  gives  the 
talookdars  the  power  of  altering  this  law  of  succession  by  any  will,  made  more  than 
three  months  before  the  death  of  the  testator,  or  by  one  of  later  date  if  made  with  a 
particular  form  of  attestation.  It  is,  however,  an  admitted  fact  in  this  case,  that  the 
will  of  Sarfaraz  Ahmud  was  made  within  a  month  of  his  death,  and  was  not  attested 
in  the  manner  prescribed  by  the  Statute.  The  question  raised  and  considered  in 
those  proceedings  was  in  terms  whether  the  will  was  valid  or  invalid  ;  but  the 
proper  issue  was  whether  such  a  will  was  sufficient  to  pass  talookdary^  property 
since  it  might  be  a  good  will  according  to  Mahomedan  law  as  to  one-tbird  of  the 
testator's  other  property,  although  it  was  not  executed  according  to  the  provisions 
of  the  Act. 

In  this  state  of  things  the  brother,  whose  claim  to  inherit  the  talooks  was  liable 
to  be  defeated  only  by  proof  of  the  recognition  of  the  grandson  as  a  son,  of  which 
there  is  no  question  in  these  proceedings,  was  induced  to  enter  into  a  submission  to 
arbitration,  the  efiect  of  which  was  to  make  bis  rights  and  the  rights  of  the  widow 
determinable  according  to  the  terms  of  the  will  of  the  testator,  and  4iierefore,  for 
the  purposes  at  all  events  of  that  arbitration,  to  recognise  the  sufficiency  of  the  wilL 
The  STibmission  to  arbitration  was  in  this  form  :  We  agree  that  *'  whereas  Mr.  W. 
Glynn,  the  Deputy  Commissioner  of  Barabunki,  has  with  our  consent  appointed 
Chowdhry  Ghullam  Furreed,  talookdar  of  Barraiee,  pergunnah  Bodowlee,  and 
Rughunath  Singh,  talookdar  of  Palee,  arbitrators,  to  determine  according  to  €be 
terms  of  the  will  of  the  deceased  talookdar  the  dispute  between  Chowdhry  Mnrtaza 
Ilossein  and  Chowdrain,  widow  of  Sarfaraz  Ahmud,  decea^ied,  relating  both  to  the 
property  specified  in  the  will,  and  to  that  not  mentioned  therein,  we  do  hereby 
declare  and  duly  execute  this  document.''  The  arbitrators  made  their  award  on  the 
16th  March  1871.  The  suit  to  have  it  filed  in  Court  was  commenced  on  the 
21st  August  1871.  Both  parties  seem  to  have  made  references  to  the  Deputy 
Commissioner  complaining  of  portions  of  the  award,  but  the  result  was  that  the 
widow,  at  least,  adopted  it,  and  took  these  proceedings  in  order  to  enforce  it 

In  the  Courts  below  an  objection  was  originally  taken  to  the  form  of  the  suit 
on  the  ground  that  the  award  was  not  an  award  within  the  meaning  of  s.  327,  but 
a  judicial  award  which  could  only  be  dealt  with  under  the  earlier  Sections  of  the  Act. 
That  point  has  been  given  up,  and  the  propriety  of  the  suit  must  now  be  taken  to  be 
admitted. 

A  question,  however,  has  been  raised  whether  the  earlier  Sections  of  the 
Act  are  incorporated  into  s.  827,  so  as  to  give  the  Court  proceeding  under 
the  latter  Section  the  power  of  remitting  an  award  which  is  insufficient  upon  the 
face  of  it  back  to  the  arbitrators  for  amendment :  and  also  how  far  the  power  of 
such  a  Court  to  refuse  to  file  an  award  is  limited  by  s.  324,  which  siiys  that 
no  award  shall  be  set  aside  except  dh  the  ground  of  misconduct  or  corruption  of 
the  arbitrators  or  umpire.  Their  Lordships  are  of  opinion  that,  upon  the  con- 
struction of  the  Act,  the  earlier  Sections  are  not  incorporated  into  s.  327,  as  they 
are  expressly  incorporated  into  s.  326;  and  that  the  words  ^'sufficient  cause 
should  be  taken  to  comprehend  any  sul^tantial  objcgtion  which  appears  upon  the 
face  of  the  award  ;  or  is  founded  on  the  misconduct  of  the  arbitrators,  or  on  any 
miscarriage  in  the  course  of  the  proceedings,  or  upon  any  other  ground  which 
would  be  considered  fatal  to  an  award  on  an  application  to  the  Courts  in  this 
cotmtry.  • 

The  objections  which  were  formerly  taken  to  the  admission  of  this  award  were 
embodied  in  the  nine  issues  settled  by  the  Deputy  Commissioner  of  Lucknow,  to 
whom  the  cause  was  transferred  from  the  Deputy  Commissioner  of  Barabunki,  and 
are  set  out  at  page  42  of  the  Record.  Those  which  are  involved  in  the  first,  second, 
third,  fifth,  eighth,  and  ninth  issues,  have  here  been  given  up  by  the  learned  Counsel 
for  the  appellant  as  untenable.  That  raised  by  the  fourth  issue  was  relied  upon ;  it 
is  in  substance    that  the  arbitrators  before  making  their  award  had  consulted  one 
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Mahomed  AH,  a  vakeel  or  native  lawyer.  The  sixth  was  in  these  terms,  "  Is  the 
award,  being  based  on  an  invalid  will,  itself  invalid?'*  It  will  hereafter  be  con- 
sidered what  is  embraced  in  that  issae.  The  objection  which  it  patently  raises, 
viz.j  that  founded  on  the  date  and  execution  of  the  will,  is  now  no  longer  relied 
upon.  The  seventh  was  that  the  arbitrators  were  bribed.  The  result  is  that  the 
only  objections  raised  by  the  issues  which  are  now  relied  upon  are,  the  consultation 
of  the  pleader,  the  corruption  of  the  arbitrators,  and  whatever  is  included  in  the 
sixth  issue. 

It  will  be  convenient  at  once  to  dispose  of  the  seventh  issue  by  saying  that  the 
Deputy  Commissioner, 'after  hearing  the  evidence  that  was  adduced  before  him, 
came  to  the  conclusion  that  there  was  no  ground  for  imputing  corruption  to'  the 
arbitrators ;  that  the  story  told  by  the  witnesses  as  to  the  bribes  that  were  given  was 
false ;  and  that  their  Lordships  see  no  ground  whatever  for  dissenting  from  that 
finding.  This  was  not  the  finding  of  two  Indian  Court.s,  because  the  Commissioner 
to  whom  there  was  an  appeal  thought  that  he  was  incompetent  to  entertain  that 
question.  Their  Lordships  upon  the  evidence  unhesitatingly  acquit  the  arbitrators 
of  corruption  in  this  matter. 

Some  objections  have  indeed  been  raised  at  the  bar  which  seem  hardly  to  be 
included  in  the  issues  settled  in  the  Indian  Courts.  Mr.  Leith  contended  that  the 
award  was  bad  on  the  face  of  it,  inasmuch  as  it  failed  to  deal  with  some  of  the 
subjects  referred  to  the  arbitrators,  and  in  particular  with  the  two  estates  Behlal 
and  Hosseinpur.  But  the  contention  can  only  be  supported  if  the  award  is  taken  to 
be  merely  that  portion  of  the  document  scheduled  to  the  plaint  which  is  headed 
"  decree,  a  point  upon  which  their  Lordships'  opinion  has  been  already  expressed. 
If  the  whole  document  be  treated  as  the  award  tixe  arbitrators  have  expressly  dealt 
with  the  subjects  in  question. 

The  point  as  to  the  consultation  of  the  pleader  was  disposed  of  in  (he  conrse  of 
the  argument  by  their  Lordships,  who  intimated  a  clear  opinion  ihat  the  case  impli* 
eating  the  pleader  in  the  alleged  corruption  having  failed,  the  mere  fact  that  the 
arbitrators  consulted  a  person  supposed  to  be  learned  in  the  law  was  not  a  valid 
objection  to  their  award.  An  objection  was  also  founded  on  a  passage  in  the 
Kecord  wherein  it  appeared  that  on  one  occasion  one  arbitrator  sat  alone  ;  out  upon 
the  whole  their  Lordships  are  of  opinion  that  the  final  award  was  made  by  the  two 
arbitrators,  and  that  there  is  nothing  in  this  objection  which  seems  never  to  have 
been  raised  in  the  Courts  below. 

The  case  of  the  appellant  is  then  reduced  to  the  objection  which  he  contends  is 
involved,  though  not  explicitly  stated,  in  the  sixth  issue.  It  is  in  effect  that,  by 
reason  of  the  reference  in  the  ninth  paragraph  of  the  will  which  was  before  the 
arbitrators  to  another  document  described  as  ^*a  will  bearing  the  testimony  of 
Rajah  Farzand  Ali  Khan  and  Rajah  Jugmohun  Singh  in  the  possession  of  my 
wife,"  which  was  not  produced  before  the  arbitrators,  they  cannot  be  said  to  have 
had  the  whole  will  of  the  testator  before  them;  and  ought  not  to  have  made  an 
award  without  having  that  document  produced  before  them,  and  that  by  reason  of 
this  miscarriage  the  Court  ought  to  refuse  to  direct  the  award  to  be  filed. 

The  award  contains  the  following  statement  regarding  the  missing  document : 
*^  It  is  worthy  of  observation  that  the  Ohowdrain  has  rendered  her  conduct  suspicions 
by  concealing  the  second  will.  But  if  it  had  been  produced  in  compliance  with  our 
directions,  it  would  not  have  prejudiced  the  Chowdraift,  because  we  are  not  disposed 
to  tolerate  injury  or  harm  being  done  to  either  party.  It  is  regretted  that  the 
Chowdrain  has,  by  concealing  the  second  will,  created  suspicion  in  our  minds  as  to 
the  said  will,  and  we  have  no  reason  whatever  to  believe  that  the  will  under  consi- 
deration was  in  no  respect  similar  in  terms  to  that  now  before  us."  The  arbitrators 
then  suggest  certain  hypotheses  as  to  what  the  will  might  contain,  and  add,  '^  In  the 
absence  of  sufficient  cause  being  shown  to  the  contrary,  it  may  be  suspected  that  it 
was  destroyed  through  the  foolishness  or  carelessness  of  the  woman.     Be  this  as  it 
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may,  we  are  not  disposed  io  be  led  by  sospicions  in  determining  tbe  case,  bat  at  anj 
rate  it  sball  be  our  duty  not  to  lose  sight  of  our  inclination  thus  caused  to  favor 
Chowdhry  Murtaza  Hossein."  From  the  proceedings  before  the  arbitrators  it 
would  appear  that  both  parties  agreed  that  the  missing  document  had  existed.  The 
Oho wd  rain  alleged  that  the  original  had  been  taken  away  by  the  appellant,  but 
admitted  that  she  had  a  copy  of  it  signed  by  the  testator ;  the  other  party  imputed 
to  her  that  she  kept  back  the  original. 

A  question  strongly  contested  before  their  Lordships  was  whether  this  objectaon 
to  the  filing  of  the  award  was  sufficiently  raised  upon  the  Record  It  does  not 
appear  to  have  been  distinctly  raised  on  the  proceeding  at  page  41  of  the  Record, 
when  the  issues  were  settled.  The  sixth  issue  seems  to  have  been  framed  upon  the 
objection  stated  orally  by  Mr.  Arathoon,  which,  as  taken  down  by  the  Judge,  is  in 
these  words  :  ^^  The  will  was  invalid,  being  made  within  a  month  of  the  ^'  talookdar's 
death,  and  the  arbitrators  were  wrong  in  attaching  any  importance  to  if  Tbe 
objection,  however,  had  substantially  been  put  forward  in  the  petition  impugning 
the  award  which  the  appellant  presented  to  Mr.  Glynn  on  tbe  31s.t  March  1871 ; 
and  also  in  a  written  statement  tendered  in  this  suit  but  rejected  by  the  Court  for 
wai^t  of  sufficient  verification,  which  therefore  cannot  be  treated  as  part  of  tbe 
Record.  Again,  it  appears  that  when  the  case  came  before  the  Deputy  Commis- 
sioner the  point  was  in  a  manner  raised  before  him,  and  treated  as  included  in  the 
sixth  issue.  The  Judge's  note  at  page  57  of  the  Record  after  stating  the  sixth  issae, 
and  that  tbe  plaintiff  does  not  care,  so  far  as  tliis  case  is  concerned,  to  dispute  the 
invalidity  of  the  will,  proceeds  thus:  ^'  Mr.  Araihoon  argues  that  Hie  award  partir 
follows  ilne  will,  in  other  parts  the  will  is  disregarded  ;  that  this  is  snfficiept  cause  to 
refuse  to  file  the  award ;  out  besides  this  there  is  a  codicil  which  the  arbitxators  do 
not  appear  to  have  looked  at."  The  Judge  says,  ^'  There  is  nothing  on  the  Record 
to  show  that  any  codicil  was  executed,  and  that  point  need  not  be  considered.  Had 
any  codicil  been  in  existence  it  should  have  been  brought  forw;ard  in  evidence." 

Now,  if  by  the  word'  "codicil"  was  meant  the  missing  will  referred  to  in> 
paragraph  9  of  the  will  produced,  this  mode  of  disposing,  of  the  objection  was 
unsatisfactory,  because  in  the  statement  of  the  arbitrators  upon  the  &oe  of  the 
award  which  has  been  already  read  there  is  a  clear  constat  that  the  document  said 
to  have  been  attested  by  Rajah  Farzand  Ali  Khan  and  Rajah  Jugmohun  Singh 
existed.  The  Judge,  however,  went  on  to  dispose  of  the  question  as  to  the  effect  of 
the  invalidity  of  the  will  under  the  statute,  but  took  no  further  notice  qf  the  question 
raised  by  Mr.  Aratboon  as  to  "  the  codicil." 

The  general  principle  of  their  Lordships  is  that  of  not  dealing  very  strictly  with 
the  form  of  the  pleadings  if  they  find  that  a  material  point  was  substantially  raised. 
They  are  disposed,  though  not  without  some  little  doubt  and  hesitation,  to  treat  this 
particular  point  as  sufficiently  raised  in  the  Courts  below,  and  therefore  to  be  one 
with  which  they  are  bound  to  deal  upon  appeal.  The  question  which  it  involTes 
appears  to  their  Lordships  to  constitute  the  only  formidable  objection  which  can  be 
taken  to  the  filing  of  this  award. 

The  contention  is  that  it  was  miscarriage  on  the  part  of  the  arbitrators  to  make 
the  award  unless  they  had  the  whole  of  the  will  before  them,  which  they  cannot  be 
said  to  have  had  in  tiie  absence  of  the  document  in  question.  Their  Lordships  have 
felt  considerable  difficulty  upon  this  point.  They  are  sensible,  on  the  one  hand,  of 
ihe  extreme  impolicy  of  allowing  parties  to  get  out  of  awards  upon  objections  whidi 
really  do  not  affect  the  substantial  justice  of  the  case ;  and,  on  the  other  hand,  they 
feel  the  necessity  of  not  allowing  arbitrators  to  act  without  jurisdiction  by  doing 
that  which  the  terms  of  the  submission  to  arbitration  do  not  entitle  them  to  do. 
Upon  the  whole,  however,  their  Lordships  have  come  to  the  conclusion  that  the 
objection  is  not  fatal  to  the  filing  of  tiiis  award.  They  may  observe  that,  looking  at 
the  whole  will,  they  are  disposed  to  believe  that  this  missing  document  was  reaUy 
confined  to  some  question  relating  to  the  marriage  of  the  eldest  granddaughter, 
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wbidb  is  the  snbstanoe  of  tihe  ninth  paragraph,  if  that  be  treated  as  ending  with  the 
word  "followed."  On  the  true  construction  of  the  whole  document  the  words 
'^detail  of  expenses/'  and  all  that  follows,  seem  to  be  no  part  of  the  ninth 
paragraph,  although  treated  by  the  arbitrators,  when  they  settled  their  issues,  as 
within  it. 

It  is,  however,  possible  that  the  missing  document  may  be  something  more 
than  their  Lordships  suppose;  and  if  there  had  been  a  clear  constat  that  the 
defendant  objected  on  this  ground  to  the  arbitrators  proceeding  to  make  an  award, 
and  that  they  had  nevertheless  ffone  on  to  make  their  award  upon  the  terms  of  the 
will  before  them,  their  Lordships  might  have  thought  the  objection  sufficient. 
Looking,  however,  to  the  proceedings  before  the  arbitrators,  and  particularly  to  the 
document  at  page  146,  which  is  called  the  rejoinder,  they  think  that,  notwidi- 
standing  the  knowledge  that  this  document  was  withheld,  the  defendant  did  submit 
to  takeliis  chances  of  the  arbitration,  and  that  he  cannot  now,  on  the  general  rule 
upon  which  all  Courts  act  with  respect  to  awards,  be  allowed,  having,  taken  his 
chances  of  the  arbitration,  to  set  asioe  the  award  upon  the  ground  of  the  objection 
taken.  In  the  very  first  paragraph  of  this  rejoinder  he  no  doubt  says  :  "  But  the 
arguments  of  the  plaintiff  carry  no  weight  with  them  unless  the  other  will,  which 
forms  an  essential  part  be  produced,  because  in  the  will  produced  it  is  enjoined  that 
a  regard  should  be  paid  to  the  will  therein  referred  to,  wmch  signifies  that  the  provi- 
sions of  the  latter  will  are  to  be  carried  out  and  not  of  the  former."  But  wnat  is 
the  condnsion  that  he  draws  from  that  ?  Not  that  the  arbitrators  are  to  abstain 
from  making  an  award,  for  he  says  :  "  Wherefore,  in  the  event  of  the  other  vdll  not 
forthcoming,  the  arbitrators  are,  under  the  law,  competent  in  every  respect  ix> 
determine  the  dispute  according  to  the  British  law,  according^  to  the  cuirtom  or 
according  to  Mahomedan  law,  and  to  render  justice  to  me.  But  notwithstanding 
all  the  objections  taken  to  the  powers  of  the  arbitrators,  and  to  myself,  tiie  plaintiff 
has  exceeded  all  proper  bounds,  and  instead  of  giving  fit  answers  to  my  objections 
has  made  frivolous  statements.  Although  silence  is  preferable  to  the  refn^tion  of 
such  statements,  I  apprehend  that  if  I  keep  quiet  my  silence  may  be  construed  in  a 
manner  which  might  show  that  I  have  been  unable  to  refute  the  plaintifi^s  state- 
ments, or  that  I  have  admitted  ihem.  I  am  also  of  opinion  that,  in  order  to  obtain 
justice  at  the  hands  of  the  arbitrators,  it  is  better  for  me  to  bring  to  their  notice  the 
true  facts ;  I  therefore  beg  to  submit  a  rejoinder  to  the  plaintiff's  reply,  in  the 
following  paragraphs."  iSerefore,  as  far  as  that  first  paragraph  goes,  it  is  not  an 
objection  to  their  proceeding  to  make  an  award  at  all  because  they  have  not  the 
whole  will  before  uiem,  but  it  is  a  suggestion  that  they  should  make  an  award  in  a 
particular  manner,  namely,  by  declaring  that,  the  whole  will  not  having  becB  pro* 
duced,  it  is  not  to  be  operative,  but  that  the  dispute  is  to  be  determined  accoraing 
to  the  British  law,  which  their  Lordships  take  to  be  the  course  of  succession 
^prescribed  by  Act  I  of  1869,  as  to  the  talookdary  estate,  according  to  the  custom, 
which  is  probably  some  supposed  family  custom  applying  to  the  personal  estate 
other  than  the  talookdary  estate,  or  according  to  the  general  Mahomedan  law. 
That  is  one  alternative  which  is  put  forward  by  this  document.     The  other  is  at 

Kge  152,  where  he  says,  ^^  As  for  that  part  .of  the  will  which  relates  to  Khanpur,  I 
g  to  urge  that  inferential,  optional,  and  adverse  constructions  have  been  put  on  it 
suited  to  the  interests  of  the  plaintiff.  Such  constructions  have  not  been  put  by  any 
one  of  the  community  who  has  had  occasion  to  read^the  will,  except  by  the  agents 
of  the  plaintiff,  nor  does  that  part  of  the  will  anyhow  convey  the  meaning  attached 
to  it  by  the  plaintiff.  Then  he  says,  ^'  I  believe  the  other  will,  which  the  plaintiff 
assiduously  tries  to  conceal,  supports  this  assertion  of  mine.  Every  letter  and  every 
word  of  a  will  signifies  nothing  less  than  the  declaration  of  the  intentions  of  the 
testator.  This  is  supported  by  law.  No  one  is  competent  to  put  thereon  an  optional 
or  implied  construction.  I,  however,  expect  that  the  learned  (meaning,  apparently, 
the  arbitrators)  will  dear  up  the  meaning  of  the  will,  and  will,  in  consequence  of 
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ooncealmeiit  of  the  oilier  will,  interprefc  the  will "  (that  must  mean  the  will  before 
them)  "  favorably  to  myself  and  detrimentally  to  the  plaintiff.  The  will  prodnoed 
allows  maintenanoe  only  of  the  plaintiff  and  her  descendants  which  may  be  born 
after  the  time  the  will  was  drawn  up,  out  of  mouzahs  Shareefabad  and  Alapur. 
This  does  not  give  her  any  right  as  against  myself."  Therefore  he  goes  on  to  treat, 
as  still  open  to  the  decision  of  the  arbitrators,  the  question  of  the  construction  of 
that  will,  and  only  claims  a  right  to  have  presumptions  drawn  in  favor  of  himself. 

There  was  some  dispute  as  to  this  rejoinder  and  the  time  when  it  came  before 
the  arbitrators.  That  it  came  before  the  arbitrators  seems  to  be  pretty  clear,  by  the 
translation  of  the  petition  at  page  146,  but  there  is  some  confusion  occasioned  as  to 
the  time  by  the  supposed  date  of  that  petition.  It  is  clear  that  the  petition  covered 
the  rejoinder,  and  it  is  quite  clear,  from  the  internal  evidence  in  the  rejoinder  itself, 
that  it  was  addressed  to  the  arbitrators,  and  proceeded  upon  the  assumption  on  the 
part  of  the  writer  that  the  arbitration  was  still  open.  Their  Lordships  conceive  that 
that  document  must  have  been  before  the  arbitrators,  and  can  hardly  suppose,  in  the 
absence  of  clear  proof,  that  it  was  before  them  after  the  arbitration  was  dosed.  At 
all  events  it  shows  what  was  in  the  mind  of  the  party  and  what  were  the  points 
which  he  intended  to  raise  upon  the  omission  to  produce  the  missing  will.  Again, 
it  appears  from  the  proceeding  of  the  19th  February  1871  that  the  parties  had  then 
also,  with  full  knowledge  of  the  absence  of  the  missing  will,  expressed  their  will- 
ingness to  allow  the  case  to  be  dealt  with  by  the  arbitrators  in  its  absence.  The 
statement  at  page  136  of  the  Becord  is : — ^^  The  parties  after  some  discussion  have 
expressed  their  willingness  to  give  up  the  different  footings  on  which  they  grounded 
their  claims,  i.«.,  they  have  withdrawn  their  claim  to  partition  under  the  Miuiomedan 
law  of  succession,  according  to  custom  or  English  law,  and  have  agreed  that  those 
points  of  the  will  in  respect  of  which  they  are  at  issue  should  be  cleared  up  and  the 
rest  left  untouched.''  The  proceeding  then  goes  on  to  frame  certain  issues,  of  which 
the  first  is  one  as  to  th^  real  and  true  interpretation  of  that  which  is  called  the 
ninth  paragraph,  but  which  obviously  means  the  detail  which  follows  the  ninth 
paragraph,  and  which  deals  with  the  different  talooks,  Elianpur,  Shareefabad,  and 
Alapur,  which  were^  some  of  the  subjects  of  the  award.  This  issue  contains  these 
words :  '^  What  is  the  real  and  true  interpretation  of  the  ninth  paragraph  of  the 
will,  and  what  was  the  real  intention  and  object  of  the  testator?  In  other  words, 
whether  the  entire  talooka  Khanpur  should  be  divided  in  equal  moieties  between  the 
parties,  or  exclusively  of  Shareefabad  and  Alapur."  Again,  there  is  a  passage  in 
the  award, which  reads  as  if  the  arbitrators  had  then  before  them  the  document 
called  a  rejoinder,  and  were  accepting  the  proposition  put  to  them  by  the  defendant 
in  the  latter  part  of  it.  The  following  is  the  passage  in  question  :  '^  Be  this  as  it 
may,  we  are  not  disposed  to  be  led  by  suspicions  in  aetermining  the  case,  but  at  any 
rate  it  shall  be  our  duty  not  to  lose  sight  of  our  inclination  thus  caused  to  favor 
Chowdhry  Murtaza  Hossein.'*  On  the  whole,  therefore,  their  Lordships  think  that 
the  appellant  having  a  clear  knowledge  of  the  circumstances  on  which  he  might 
have  founded  an  objection  to  the  arbitrators  proceeding  to  make  their  award,  did 
submit  to  the  arbitration  going  on ;  that  he  allowed  the  arbitrators  to  deal  with  the 
case  as  it  stood  before  them,  taking  his  chance  of  the  decision  being  more  or  less 
favorable  to  himself,  and  that  it  is  too  late  for  him,  after  the  award  has  been  made^ 
and  on  the  application  to  file  the  award,  to  insist  on  this  objection  to  the  filing  of 
the  award.  • 

Their  Lordships,  therefore,  will  humbly  advise  Her  Majesty  to  dismiss  the 
present  appeal ;  and  to  afiirm  the  order  of  the  Deputy  Commissioner,  which  is  the 
operative  order;  but,  having  regard  to  the  confusion  which  has  been  caused  in  a 
great  measure  by  the  absence  or  withholding  of  this  document,  for  which  the  arbi- 
trators, on  plausible  grounds,  treat  the  plaintiff  as  responsible,  their  Lordships  are  of 
opinion  that  there  should  be  no  costs  of  this  appeal.  But  the  appeal  having  been 
decided   in  favor  of  the   respondent^  the   appellant  must  pay  the  costs  of  the 
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respondent  npon  the  application  for  leave  to  app9al  made  on  the  9th  Maroh,  as  those 
costs  were  oi-dered  to  abide  the  result  of  this  appeal. 


The  21st  July  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Eobert  P.  Collier. 

Joint  Hindoo  Family — Partnership — Partition — Self-acquisitions — ffotch-potck 

— Agreement. 

On  Appeal  from  the  High  Court  of  Judiccutv/re  for  the  NorO^Westem 

Provinces,  AUaJuibad. 

Rai  Nursingh  Doss 

versus 

Hai  Narain  Doss  and  others. 

And  Bai  Narain  Doss 

versus 

Bai  Nursingh  Doss. 

It  appearing  that  the  relation  between  plaintiff  and  defendant  (two  brothers)  could  not  be  taken 
to  be  strictly  that  of  the  members  of  a  joint  and  undivided  Hindoo  fomily,  since,  although  they  were 
joint  as  to  their  general  concerns  and  in  some  sense  joint  as  members  of  a  family,  yet  that  relation  was 
qualUied  by  the  proTision  contained  in  a  family  arrangement  tn^hereby  each  member  of  the  family  might 
take  out  and  use  assets  derived  from  a  partnership  firm*  for  the  benefit  of  his  sole  and  separate  specula- 
tions :  Held  that  plaintiff  had  failed  to  make  out  his  right  to  throw  his  own  and  his  brother^s  acquisi- 
tions into  hotch-potch,  and  to  claim  an  equal  division  of  them. 

The  above  arrangement  being  of  such  an  extraordinary  character  as  to  leave  it  in  the  power  of  each 
member  to  draw  to  an  unlimited  extent  upon  the  assets  of  the  firm,  the  Privy  Council  declined  to  ex- 
tend the  operation  of  such  an  agreement  one  iota  beyond  its  terms,  and  were,  therefore,  of  opinion  that 
the  High  Court  was  right  in  drawing  a  distinction  between  pledging  the  credit  of  the  firm  and  drawing 
out  money  actually  belonging  to  the  firm. 

This  was  an  appeal  from  the  High  Court  of  Allahabad,  affirming  a  decision  of 
the  District  Judge  of  Benares  concerning  the  partition  of  the  joint  estate  of  an 
undivided  Hindoo  family.  The  &cts  of  the  case  are  fully  and  clearly  stated  in  the 
judgment  of  the  Judiciid  Committee. 

Mr.  Doyne  appeared  for  Appellant. 
Mr,  Leith,  Q.C.,  Mr.  Cowie,  Q.C.,  and  Mr.  C.  W,  Arathoon,  for  Respondents. 

This  appeal  and  cross  appeal  have  arisen  out  of  the  peculiar  and  somewhat 
complicatea  arrangements  of  a  Hindoo  family  descended  from  one  Bajah  Putnee 
Mull.  The  Bajah  had  two  sons,  Sree  Kishen  and  Bam  Kishen.  Sree  Kishen  was 
the  father  of  the  plaintiff  in  the  suit,  Tlai  Nnrsingh  Doss,  of  Rai  Narain  Doss,  who 
is  the  principal  defendant,  and  of  a  third  son,  Hurree  Doss,  who  died  in  his  father's 
lifetime.  Seeta  Ram  and  the  other  respondents,  who  have  not  appeared  on  the 
appeals,  are  the  descendants  and  representatives  of  Ram  Kishen's  branch.  It  may, 
their  Lordships  think,  be  taken  to  be  established  for  the  purposes  of  these  appeals, 
that  the  descendants  of  Ram  Kishen  have  become  generally  separate  in  estate ; 
although,  in  respect  of  certain  properties,  mz.^  the  banking  firm  afterwards  men- 
tioned, and  the  other  properties  which  remain  undivided,  they  continue  to  be  joint , 
with  the  Sree  Kishen  branch.  On  the  other  hand,  their  Lordships  think  it  must 
be  taken  to  be  also  established  that  Nursingh  Doss  and  Narain  Doss  have  continued 
to  be  generally  joint  in  estate.     There  is  no  evidenoe  that  the  two  brothers  have 
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ever  come  to  a  formal  partition.  On  the  other  hand,  it  appears  that  on  those 
occasions  on  which  there  nas  been  a  partial  partition  of  family  property  between 
the  two  branches  of  the  family,  the  properties  to  be  divided  were  divided  into  eight 
lots,  of  which  four  were  taken  by  Narain  Doss  and  Nursingh  Doss  jointly,  or  by 
Narain  Doss  for  himself  and  his  brother ;  but  that  there  has  been  no  subidivision 
of  those  lots  between  them.  It  also  appears  that  up  to  a  comparatively  recent 
period  they  messed  together,  and  were  joint  in  food  and  worship,  as  well  as,  generally 
speaking,  in  estate. 

With  respect,  however,  to  the  whole  of  the  family,  it  seems  clear  that  the  joint 
family  property  has  chiefly  come  out  of  the  transactions  of  a  certain  trading  or 
banking  firm  founded  by  the  common  ancestor,  Putnee  Mull,  under  the  style  of 
^'  Bai  Sree  Kishen  and  Kai  Bam  Kishen,*'  and  that  the  interests  of  the  different 
members  of  the  family  in  this  firm  have  for  a  long  period  been  upon  a  somewhat 
peculiar  footing.  It  appears  that  in  Rajah  Putnee  Mull's  lifetime  he  either  esti- 
mated the  assets  of  the  firm  at  four  lacs,  or  separated  and  set  aside  that  sum  ;  that 
he  divided  two  lacs  of  this  between  Sree  Kishen  and  his  three  sons,  and  the  remain- 
ing two  lacs  between  the  four  sons  of  Bam  Kishen,  who  waathen  dead,  placing  to 
the  separate  account  of  each  in  the  books  of  the  £rm  the  sum  of  Bs.  50,000.  This 
is  said  upon  the  one  side  to  have  been  merely  an  indication  of  the  share  and  interest 
which  in  the  event  of  a  partition  each  was  to  take.  On  the  other  hand,  it  has  been 
contended,  and  that  contention  is  certainly  supported  by  the  accounts,  that  it  was 
intended  to  give  to  each  a  separate  interest,  and  a  power  of  drawing  upon  separate 
account,  which  is  not  ordinarily  possessed  by  the  members  of  a  joint  and  undivided 
Hindoo  family  carrying  on  trading  transactions. 

The  relations  of  the  members  of  the  firm,  however,  do  not  depend  solely  on 
this  arrangement  of  Putnee  Mull,  whatever  be  the  efiect  of  it.  Upon  the  19th 
May  1845,  after  the  decease  of  Bajah  Putnee  Mull,  but  during  thct  lifetime  and 
management  of  Sree  Kishen,  a  family  council  was  held,  at  which  the  adult  members 
of  the  family  agreed  to  the  document  at  page  165  of  Becord,  upon  which  so  mudi 
discussion  has  taken  place.  That  document,  after  reciting  that  the  general  expenses 
of  the  family  had  hitherto  been  defrayed  by  Sree  Kishen,  but  that  objection  had 
been  taken  to  his  extravagant  expenditure  upon  the  occasion  of  the  tonsure  of 
Lakhmi  Chund,  states,  ^^  It  was  consequently  resolved  by  all  that,  from  and  after 
the  month  of  June  1845,  each  member  should  bear  his  own  expenses,  and  that  the 
messing,  as  well  as  servants'  charges,  should  at  present  be  left  as  th€iy  are.  Where- 
upon all  objected  that  the  interest  of  Bs.  50,000  only  would  not  be  sufiicient ;  they 
should  therefore  be  allowed  the  liberty  of  drawing  in  their  respective  names  from 
the  firm  any  sum  of  money  they  liked,  and  getting  the  same  entered  in  their 
respective  accounts.''  Of  course,  if  the  instrument  had  stopped  there,  it  might  be 
supposed  to  relate  only  to  sums  to  be  drawn  for  private  expenditure  ;  but  it  goes 
on,  *^  each  is  at  liberty  to  carry  on  his  own  business,  and  to  defray  each  his  own 
expenses  out  of  the  profits  arising  therefrom.  Some  discussion  having  taken  place 
ns  to  interest,  it  was  unanimously  agreed  by  all,  that  if  the  members  were  to  be 
charged  with  interest  at  the  usual  rate  of  the  firm,  they  would  save  nothing,  so  tibe 
interest  of  any  sum  which  may  be  drawn  should  be  paid  at  the  rate  of  4  per  cent, 
as  was  allowed  by  the  Bajah  Sahib  for  the  money  deposited.  This  was  agreed  to, 
with  the  proviso  that  as  each  member  will  take  we  profits  arising  from  his  trade, 
so  likewise  the  firm  will  hav^  nothing  to  do  with  the  loss  sustained  by  any  of  tbem 
(the  members).  It  shall  be  incumbent  to  repay  the  sum  to  the  firm  with  interest 
And  the  business  of  the  fif  m  shall  continue  as  before  ;  but  if  any  member,  contrary 
to  this  agreement,  shall  engage  in  any  business  for  the  firm  witnout  the  permission 
of  all,  he  alone  will  be  responsible  for  the  loss,  and  will  have  to  repay  the  money 
to  ilie  firm."  Therefore,  the  efiect  of  this  agreement  was  to  entitle  each  partner 
to  draw  money  at  his  discretion  out  of  the  firm,  and  to  employ  that  money  in  his 
separate  trade  or  separate  speculations,  the  firm  not  being  responsible  for  the  losses 


(351) 

sustained,  and  not  being  entitled  to  share  in  the  profits  arising  from  those  specala- 
tions  ;  bat,  subject  to  this  modification,  all  the  members  of  the  family  retained  the 
interest  which  they  previously  had  as  joint  members  of  the  firm.  Indeed,  at  one 
of  the  subsequent  meetings  of  the  family,  at  which  a  partial  division  of  jewels  and 
other  property  took  place,  it  was  expressly  stipulated  that  the  firm  should  remain 
joint.     That  will  be  found  at  page  178  of  the  Record. 

It  has,  their  Lordships  tnink,  been  conclusively  established  that  this  document 
was  executed  by  those,  by  whom  it  purports  to  be  executed,  and  that  it  was  after- 
wards acted  upon.  Two  points,  however,  are  taken  by  the  plaintiff  in  the  suit. 
He  says  that  he,  being  a  minor,  was  not  a  party  to  this  document,  and  has  more  or 
less  contended  that  he  was  not  bound  by  tne  arrangement  which  it  embodied.  He 
farther  contends  that  if  it  is  binding  upon  him  at  all,  it  is  only  binding  upon  him 
as  a  member  of  his  branch  of  the  family,  which  has  continued  to  be  joint,  and  for 
whose  joint  benefit  the  arrangement  must  be  taken  to  have  been  made,  that  all  that 
was  drawn  out  of  the  firm  ^nder  it  by  Sree  Kishen,  or  afterwards  by  Narain  Doss, 
and  employed  by  either  in  separate  speculation,  must  be  taken  to  have  been  so 
drawn  out  and  employed  by  the  managing  member  of  the  joint  fitmily,  consisting 
now  of  himself  and  his  brother,  and  that  all  such  separate  acquisitions,  no  matter 
in  whose  name  they  stand,  must  be  taken  to  be  their  joint  property. 

These  are  the  two  chief  questions  raised  by  the  principal  appeal.  The  District 
Jud^e  and  ihe  High  Court  have  concurrently  determinea  them  against  the 
appellant,  in  judgments  of  which  their  Lordships  think  it  right  to  remark  that 
both  are  remarkably  able  and  well  considered,  Mr.  Henderson,  the  District  Judge 
of  Benares,  in  deahng  with  the  first  question,  after  showing  that  some  of  the  other 
defendants,  Bishen  Chund  and  others,  the  descendants  of  Bam  Kishen,  had  recog- 
nised, at  all  events,  the  practice  estaolished  by  the  roobokaree  of  the  19ih  May 
1845,  though  one  disputed  his  signature  to  ihe  document,  says  :  ^^  The  plaintiff  also 
in  claiming  half  share  of  the  acquisitions  made  with  the  sums  drawn  from  the  firm 
by  Narain  Doss,  whether  in  joint  names  or  in  his  own  name,  to  the  exclusion  of 
the  other  members,  does  actually  concede  the  fact  of  such  an  arrangement^" — ^an 
observation  which  seems  to  their  Lordships  to  be  perfectly  unanswerable.  He 
then  deals  with  the  evidence  of  the  gomashtas  and  the  books  of  the  firm,  which  he 
finds  to  be  in  accordance  with  that  view,  and  he  ultimately  finds  that  the  plaintiff 
must  be  taken  to  have  had  full  knowledge  of  this  arrangement,  and  that  as  a 
member  of  the  firm  he  must  be  taken  to  have  admitted  that  it  was  properlv  acted 
upon.  He  then  deals  with  the  question  between  the  two  brothers,  whether  the 
acquisitions  of  the  two  are  to  be  brought  into  hotch-potch  and 'divided  equally,  and 
upon  the  evidence,  he  comes  to  a  conclusion  adverse  to  the  plaintiff.  These  findings 
are  inore  succinctly  embodied  and  stated  in  the  judgment  of  the  High  Oourt  at 
page  906  of  the  Kecord.  They  say,  "  We  therefore  concur  with  the  Judge  in 
nolaing  that  the  appellant  has  recognised  and  acquiesced  in  the  arrangement 
whereby  the  individual  members  of  the  family  engaged  in  transactions  for  their 
separate  benefit  with  moneys  taken  on  loan  from  the  firm.  It  is  shown  from  his 
account  with  the  firm,  that  he  has,  in  virtue  of  this  arrangement,  himself  taken 
moneys  from  the  firm  to  make  purchases  and  carry  on  loan  transactions  of  which 
he  derived  the  whole  benefit,  and  while  there  is  evidence  to  show  that  at  one  time 
the  respondent,  Narain  Doss,  had  it  in  his  mind  to  make  his  brother  a  partner  with 
himself  in  all  lus  transactions,  we  find  that  so  long  a^o  as  in  the  year  1849  he 
changed  bis  intention,  and  asserted  his  right  to  treat  uie  acquisitions  made  by  him 
as  his  sole  property  ;  and  we  also  find  that  the  appellant,  although  he  had  ample 
opportunity  of  informing  himself  of  his  brother  s  proceedings,  and  was,  as  we 
believe,  aware  of  them,  took  no  exception  to  them  until  the  year  1866.  Under 
these  circumstances  we  hold  that  the  appellant  cannot  now  be  allowed  to  maintain  a 
claim  to  the  acquisitTons  made  by  his  brother  with  moneys  borrowed  from  the  firm." 

Their  Lordships,  who,  if  the  case  of  the  appellant  had  been  stronger  than  it  is. 
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woald  have  hesitated  to  set  aside  the  concarrent  jadgmonts  of  the  two  Courts,  upon 
what  is  very  much  a  question  of  fact,  feel  bound  to  say,  notwithstanding  the  long 
and  able  argument  of  Mr.  Doyne,  that  the  conclusion  is  one  to  which  they  them- 
selves would  have  come  upon  the  evidence  to  which  their  attention  has  been 
directed.  There  is  no  doubt  in  this,  as  in  all  cases  arising  between  members  of  a 
joint  family,  a  good  deal  of  ambiguity  as  to  the  character  of  their  dealings ;  and 
that  ambiguity  has  been  increased  by  the  practice,  the  reason  of  which  does  not 
clearly  appear,  of  using  sometimes  the  name  of  one  brother,  when  the  transaction 
was  in  fact  the  transaction  of  the  other.  But  their  Lordships  conceive  that  the 
relation  of  these  brothers  cannot  be  taken  to  be  strictly  that  of  the  members  of  a 
joint  and  undivided  Hindoo  family  ;  for  although  they  were  joint  as  to  their 
general  concerns,  in  some  sense  joint  as  members  of  a  firm,  yet  that  relation  was 
qualified  by  the  provision  that  each  member  of  the  firm  might  take  out  and  use 
assets  derived  from  the  firm  for  the  benefit  of  his  sole  and  separate  speculations. 
It  is  contended,  however,  that  as  between  these  brothers  this  must  be  taken  to  be 
only  a  provision  that  tixe  brothers  might  do  this  jointly  for  their  joint  benefit 
And  it  is  no  doubt  shown  that  for  a  short  time  after,  this  young  man,  Nursingh 
Doss,  came  of  age,  or  at  all  events  for  some  short  time  after  the  father^s  death, 
Narain  acted  upon  this  footing.  But  then  it  is  sworn  by  the  gomashtas,  and  the 
Judges  have  given  credit  to  that  evidence,  that  Narain  afterwards  determined  that 
he  would  cease  to  do  so  ;  and  thenceforward  speculated  on  his  separate  account,  as, 
according  to  the  terms  of  the  arrangement,  he  was  at  liberty  to  do.  This  evidence 
is  confirmed  by  the  fact  appearing  on  the  Commissioner's  summary  of  the  accounts, 
that  while  Narain  drew  out  and  employed  money  on  the  joint  account  of  himself 
and  his  brother,  the  moneys  which  ne  so  drew  out  were  debited  to  the  joint  account 
of  both  brothers ;  whereas  it  is  perfectly  clear  upon  the  evidence  of  the  gomashtas, 
.  and  on  the  fitce  of  the  accounts,  that  after  a  certain  date  separate  accounts  were 
opened  for  each  brother,  each  being  separately  debited  with  the  particular  sums 
drawn  out  for  the  purposes  of  the  different  transactions  now  found  to  have  been  on 
his  separate  account.  Again,  it  appears  that  one  transaction  was  originally  treated 
as  the  separate  investment  of  Nursmgh  Doss  ;  but  that  he,  for  some  reason  or  other, 
did  not  care  to  retain  it ;  that  the  oSier  brother  took  to  it ;  and  that  thereupon  ihe 
accounts  of  the  firm  were  corrected  and  the  sum  which  had  originally  been  debited 
to  Nursingh  Doss  was  transferred  to  the  debit  of  Narain  Doss. 

Now  that  transfer  of  account  if  proved, — and  their  Lordships  see  no  reason  to 
doubt  the  truth  of  the  evidence  given  to  prove  it — is  inconsistent  with  the  notion 
that  the  brothers  used  their  separate  accounts  for  their  joint  purposes,  putting,  as 
they  saw  fit,  this  transaction  to  one  account  and  that  transaction  to  the  other 
account ;  whereas  it  is  perfectly  intelligible  on  the  theory  that  the  debit  in  the 
books  of  the  firm  was  intended  to  show  on  whose  separate  account  the  transaction 
had  been  made. 

Their  Lordships,  therefore,  having  given  every  attention  in  their  power  to  the 
case,  feel  it  impossible  to  dissent  from  the  conclusion  of  the  two  Courts,  that 
Nursingh  Doss  has  failed  to  make  out  his  right  to  throw  his  acquisitions  and  the 
acquisitions  of  the  odier  brother  into  hotch-potch,  and  to  claim  an  equal  division  of 
them;  and  that,  therefore,  the  general  principle  upon  which  the  account  was  ordered 
to  be  taken  is  correct 

There  only  remain,  therefore,  to  be  considered  the  points  raised  by  the  cross 
appeal,  and  though  there  is  some  little  complication  as  to  the  particular  transactions 
to  which  that  appeal  relates,  their  Lordships  are  of  opinion  that  the  High  Court 
has  taken  a  correct  view  of  them.  The  agreement  which  their  Lordships  have  found 
to  be  binding  on  all  the  members  of  me  firm  was  certainly  a  very  extraordinary 
one,  leaving  it  as  it  did  in  the  power  of  each  member  to  draw  to  an  unlimited 
amount  upon  the  assets  of  the  firm,  an  arrangement  of  which  the  abuse  could  only 
be  corrected  by  a  dissolution  of  partnership.     Their  Lordships  would  not  be  inclin^ 
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to  extend  the  operation  df  such  am  agreement  one  iota  beyond  its  terms  ;  and  they 
are  therefore  of  opinion  that  the  High  Court  was  right  in  drawing  a  distinction 
between  pledging  the  credit  of  the  firm  and  drawing  out  money  actually  belonging 
to  the  firm.  Therefore,  as  to  those  profits  (which  do  not  seem  tg  be  very  large  or 
important,  further  than  as  involving  a  question  of  principle)  which  have. been  found 
to  belong  to  the  firm,  and  of  which  the  plaintiff  can  only  claim  one-fourth,  they  are 
Hot  disposed  to  disturb  the  decree  of  the  High  Court. 

The  result  is  that  both  the  appeals  mast  be  disallowed  i  and  their  Lordships 
will  humbly  advise  Her  Majesty  to  dismiss  both  the  appeal  and  the  cross-appeal, 
and  to  affirm  the  decree  of  the  High  Court ;  and,  considering  the  nature  of  the 
case,  and  that  each  party  has  to  a  certain  extent  failed,  they  think  that  each  should 
bear  his  own  costs. 


The  3rd  November  1876. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P.  Collier. 

Hindoo  Law  (Adoption) — Power  of  Widow  to  Adopt — AaseTvt  of  Kvndred, 

On  Appeal  from  the  High  Court  of  Jvdicature  at  Madras, 

Rajah  Yellanki  Yenkata  Krishna  Row 

versus 
Venkata  Rama  Lakshmi  Nansayya  and  others. 

Where  an  estate  descends  to  the  natural-bom  son  of  the  original  zemindar,  and  on  the  death  of 
the  son,  the  widow  of  the  original  zemindar  takes  it  as  mother  and  heiress  of  her  son  and  not  imme- 
diately fi^m  her  husband,  the  widow  may  adopt  a  son  to  her  husband. 

A  passage  in  the  Kamnad  case  explained  to  show  that  all  that  was  there  intended  to  be  laid  down 
was  that  there  should  be  such  proof  of  assent  on  the  part  of  the  sapindas  as  should  be  sufficient  to 
support  the  inference  that  the  adoption  was  made  by  the  Hindoo  widow,  not  from  capricious  or  corrupt 
motives,  or  in  order  to  defeat  the  interest  of  this  or  that  sapinda,  but  upon  a  fair  consideration,  by 
what  may  be  called  a  family  council,  of  the  expediency  of  substitating  an  heir  by  adoption  to  the 
deceased  husband. 

Mr.  Fitzjames  Stephen,  Q.C.,  and  Mr,  Mayne  for  Appellant. 
.  Mr,  Leithy  Q.C,  and  Mr,  Norton  for  Respondent. 

Sir  James  Golvile  gave  judgment  as  follows : — 

The  case  out  of  which  this  appeal  arises  is  a  suit  in  which  the  appellant^ 
claiming  to  be  the  adopted  son  of  Rajah  Yellanki  Yenkata  Ramanayya  Row^  who 
was  the  penultimate  zemindar  of  Gampalagudem,  is  seeking  to  recover  that 
zemindary  against  the  parties  in  possession.  Those  parties^  the  respondents,  are 
the  .daughters  of  the  above-named,  whom  it  will  be  convenient  to  call  the  original 
zemindar ;  and  it  seems  now  to  be  admitted  that,  although  put  in  possession  by 
the  Collector  after  the  death  of  his  widow,  they  have,  in  fact,  no  title ;  that  they 
must  have  been  so  put  in,  either  under  the  notion  which  the  Government  at  one 
time  entertained,  that  as  to  certain  zemindaries  in  the  Presidency  ot*  Madras  they 
had  a  right  to  settle  the  succession,  or  under  an  err(jpeous  impression  that  these 
ladies  were  the  next  heirs  of  the  last  zemindar.  The  impression  would  be 
erroneous,  because  it  is  clear  that,  the  original  zemindar  having  left  a  son,  the 
whole  inheritance  vested  in  the  latter,  although  he  died  afterwards  an  infant,  and 
unmarried ;  that  the  widow  took  as  heiress  to  her  son ;  and  that,  failing  her,  his 
sisters,  if  they  had  a  remote  right  to  succeed  as  bundhoos  (a  question  upon  which 
their  Lordships  express  no  opinion  whatever),  could  only  so  succeed  after  the 
sapindas,  of  whom  there  are  several,  had  been  exhausted.    These  ladies,  however, 
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being  in  possession,  have,  of  course,  a  right  to  set  up  a  jus  tertii,  or  on  any  other 
sufficient  groond  to  question  the  title  of  the  party  who  is  seeking  to  oust  them 
from  possession. 

Of  the  issues  settled  in  the  cause,  the  first  is  the  only  one  on  which  any 
question  now  turns.  It  is  in  these  terms  :  "  Whether  the  plaintiff'  was  adopted 
by  the  first  and  second  defendants'  mother,  and  whether  such  adoption  is  in  con- 
sonance with  law  ? "  It  embraces  the  two  points  which  have  been  argued  before 
their  Lordships.  As  to  the  facts,  there  is  little  or  no  dispute.  The  original 
eemindar  died  in  1849.  He  was  succeeded  by  his  only  son,  the  last  zemindar,  who 
lived  for  five  years  after  his  father's  death,  and  died  in  1854,  a  minor,  unmarried. 
According  to  the  Hindoo  law  his  mother  was  his  heiress,  and  was  admitted  as 
such,  and  took  possession  of  the  zemindary.  It  is  also  found  by  both  Courts,  and 
is  not  now  contested^  that  some  years  after  the  death  of  the  last  zemindar,  his 
mother  adopted  the  present  plaintiff*;  that  all  the  ceremonies  required  for  such  a 
'  purpose  were  complied  with ;  and  that  the  consent  was  obtained  of  all  the  sur- 
viving sapindas  of  the  family  of  the  original  zemindar,  who  concurred  in  and 
sanctioned  that  adoption. 

The  two  questions  that  have  arisen  upon  the  first  issue  are,  first,  whether 
the  descent  having  been  thus  cast  upon  the  natural-born  son  of  the  original 
zemindar,  there  remained  in  his  mother  any  power  to  adopt  a  son  to  her  husband; 
and  secondly^  whether  the  adoption  is  bad  upon  the  particular  ground  upon 
which  the  High  Court,  reversing  the  decision  of  the  Lower  Court,  has  proceeded 
in  this  case.  It  seems  to  their  Lordships  to  be  desirable  to  deal  in  the  first  instance 
with  the  first  of  these  questions,  since  it  goes  to  the  general  power  of  adoption. 

In  order  to  determine  that  question  it  is  desirable  to  see  what  would,  ia 
such  a  case,  be  the  power  of  a  mother  who  had  from  her  deceased  husband  an 
express  power  to  adopt  a  son  in  the  event  of  his  natural  son  dying  under  age  and 
unmarried.  It  has  been  fairly  conceded  that  such  a  power  would  exist,  and  the 
authorities  seem  to  be  express  upon  the  point.  It  is  sufficient  to  read  the 
following  passage  from  Mr.  Macnaghten's  Principles  and  Practice  at  page  80, 
Vol.  1 : ''  It  is  written  in  the  Dattaca  Mimansa,  'A  man  destitute  of  a  son  (apatra) 
is  one  to  whom  no  son  has  been  born,  or  whose  son  has  died/  for  a  text  of  Sounaka 
expresses  *  one  to  whom  no  son  has  been  bom,  or  whose  son  has  died,  having 
fasted  for  a  son,  etc. ; '  but  it  seems  to  be  admitted  that  a  man  having  a  legitimate 
son  may  not  only  authorise  his  wife  to  adopt  a  son  after  his  death  failing  such 
legitimate  son,  but  also,  failing  the  son  so  adopted,  to  adopt  another  in  his  stead ; 
and  it  has  also  been  ruled  that  authority  to  a  wife  to  adopt  in  the  event  of  a  dis- 
agreement between  her  and  a  son  of  the  husband  then  living  will  not  avail,  though 
authority  to  adopt  in  the  event  of  that  son's  death  would  be  valid."  If;  then,  there 
had  been  a  written  authority  to  the^widow  to  adopt,  the  fact  of  the  descent  being 
cast  would  have  made  no  difference  unless  the  CBuae  fell  within  the  authority  of 
ChundrabuUee,  reported  in  the  10th  Moore  ;*  in  which  it  was  decided  that,  the  son 
having  died  leaving  a  widow  in  whom  the  inheritance  had  vested,  the  mother  oould 
not  defeat  the  estate  which  had  so  become  vested  by  making  an  adoption,  though 
in  pursuance  of  a  written  authority  from  her  husband.  That  authority  does  not 
govern  the  present  case  in  which  the  adoption  is  made  in  derogation  of  the  adoptive 
mother's  estate ;  and  indeed  expressly  recognizes  the  distinction. 

Such,  then,  being  the^  law,  supposing  the  husband  had  given  a  written 
authority  to  ddopt,  we  have  to '  consider  what,  with  reference  to  this  particular 
property,  was  the  law,  there  being  no  such  authority. 

The  estate  is  admitted  to  lie  in  what  is  known  as  the  Dravada  country,  and 
is  therefore  property  to  which  the  law,  as  settled  by  the  Ramnad  case,!  applies. 

*  3  W.  R.  P.  0.  15 ;  1  Suth.  P.  C.  R.  574. 
t  10  W.  K.  P.  C.  17  ;  2  Suth.  P.  C.  R.  136. 
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The  general  proposition  which  their  Lordships,  affirming  the  decision  of  the  High 
Court  of  Madras,  established  in  that  case  was  tha|),  according  to  the  law  prevalent 
in  the  Dravada  country,  a  Hindoo  woman,  not  having  her  husband's  permission, 
may,  if  duly  authorised  by  his  kindred,  adopt  a  son  to  him.  The  judgment  of 
the  Committee,  after  declaring  this  to  be  the  local  law,  goes  on  to  deal  with  the 
foundation  on  which  it  rests,  treating  it  as  established  by  positive  authority  rather 
than  by  some  supposed  analogies  to  other  parts  of  the  Hindoo  law ;  and  then 
proceeds  to  consider  what  constitutes  a  sufficient  authority  on  the  part  of  the 
nusband's  kindred— a  question  to  which  reference  will  afterwards  be  made. 
Assuming  the  general  proposition  to  be  thus  established,  their  Lordships  see  no 
reason  why  it  should  not  apply  to  every  case  in  which  a  widow  might  make  an 
adoption  under  a  written  authority  from  her  husband.  They  are,  therefore,  of 
opinion  there  is  no  ground  for  saying  that  because  the  estate  descended  to  the 
son,  natural-bom  of  the  original  zemindar,  and  the  widow  of  the  latter  took  it  as 
heiress  of  her  son  and  not  immediately  from  her  husband,  the  adoption  made  by 
her,  if  otherwise  valid,  therefore  became  invalid.  These  considerations  seem  to 
their  Lordships  to  dispose  of  the  first  objection. 

It  is  not  necessary  to  consider  in  what  way  successive  adoptions  operate.  It 
is  sufficient  to  say  that  the  law  has  established  that  they  may  take  place. 

Their  Lordships  will  now  consider  the  second  question,  being  that  which  was 
really  the  ratio  decidendi  of  the  High  Court  of  Madras.  The  judgment  under 
appeal  says,  "  We  thought  there  was  no  reason  to  doubt  the  evidence  of  the  fact 
of  the  form  of  adoption  having  been  gone  through,  supported,  as  that  evidence 
was,  by  written  documents.  .  .  .  But  we  thought;  that  it  was  not  made  out 
that  there  had  been  such  an  assent  on  the  part  of  the  kinsmen  as  to  show,  to 
quote  the  words  of  the  judgment  of  the  Privy  Council  in  the  Ramnad  case, '  that 
the  act  was  done  by  the  widow  in  the  proper  and  bond  fide  performance  of  a 
religious  duty.' "  And,  then,  proceeding  to  examine  the  evidence  of  what  took 
place  immediately  after  the  death  of  the  son,  and  to  consider  the  correspondence, 
it  says,  *'  The  letters  of  the  widow  seem  to  show  that  the  object  was  to  adopt  the 
boy  for  the  purpose  of  perpetuating  the  descent  of  the  property  in  the  same 
apparent  line.  The  earliest  letter  of  September  28th  1854  is  not  in  evidence, 
but  the  letter  (defendant's  documents  No.  1)  of  the  12th  October  of  the  same 
year,  in  reply  to  it,  recites  it  as  expressing  an  intention  on  the  part  of  the  widow 
to  'constitute  a  boy  in  the  family  as  heir  to'  her  rights.  There  is  no  appearance 
of  any  anxiety  or  desire  on  the  part  of  the  widow  for  the  proper  and  bond  fide 
performance  of  any  religious  duty  to  her  husband.  Her  object  appears  to  have 
been  to  hold  the  estate  till  her  death,  and  then  continue  the  line  in  the  person  of 
the  plaintiff,  who,  as  a  matter  of  fact,  did  not  upon  adoption,  nor  until  his  adoptive 
mother's  death,  seek  to  assume  the  position  of  an  adopted  son."  It  appears  to 
their  Lordships  that  the  conclusions  of  fact  which  the  learned  Judges  of  the 
High  Court  have  drawn  from  the  correspondence  and  the  other  evidence  in  the 
cause  are  not  quite  correct ;  and  that  they  have  also  given  an  interpretation  and 
meaning  to  what  was  said  by  this  Committee  in  the  Ramnad  case,  which  the 
particular  passage  in  that  judgment  docs  not  fairly  support. 

If  we  go  back  to  the  time  of  the  son's  death,  we  find  that  almost  immediately 
after  that  event  his  mother  entertained  the  notion  of  adoption ;  that  she  was 
admitted  heir  on  the  24th  June  1854 ;  and  on  the  28tlh  September  1854,  wrote 
the  letter  referred  to  by  the  High  Court,  which  clearly  contemplated  some  kind 
of  adoption.  We  have  not  the  original  of  that  letter,  we  have  merely  what  is 
stated  in  reply  to  it  by  way  of  recital ;  and  taking  that  to  be  correct,  the  High 
Court  have  insisted  on  her  saying  that  she  meant  to  "  constitute  a  boy  in  the 
family  as  heir  to"  her  rights.  Their  Lordships  think  that  in  dealing  with  a 
letter  of  this  kind,  written  by  a  Hindoo  lady,  it  is  desirable  not  to  rest  upon  a 
minute  criticism  of  the  particular  expressions  used,  but  to  look  to  what  was  the 
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substance  of  the  transaction.  If,  as  was  also  suggested  by  Mr.  Leith,  in  an  argu- 
ment founded  on  some  of  the  subsequent  ceremonies  that  were  said  to  have  taken 
place,  she  intended  merely  to  adopt  an  heir  to  herself^  there  was  really  no  ground 
why  she  should  have  convoked  a  family  council,  or  have  gone  to  the  sapindas  of 
her  husband  at  all.  The  authority  of  the  sapindas  was  only  necessary  in  order  to 
enable  her  to  adopt  an  heir  in  the  ordinary  sense  of  the  Hindoo  law— an  heir  who 
should  be  heir  to  herself  and  husband,  and  capable  of  performing  the  religious 
ceremonies  which  are  supposed  to  be  for  the  benefit  of  the  souls  of  both. 

Again,  some  stress  has  been  laid  upon  the  fact  of  the  delay  ;  but,  as  has  been 
already  said,  her  first  application  was  made  as  early  as  the  28th  September  1854, 
and  she  was  then  told  by  the  Collector  (who  seems  at  that  time  to  have  been  con- 
sidered to  possess  much  larger  powers  in  determining  the  succession  to  zemindaries 
than»  as  it  has  since  been  settled,  he  really  had)  that  she  had  no  power  to  adopt, 
and  that  she  could  not  adopt.     The  purpose  of  adoption,  however,  remained  in 
her  mind,  and  the  adoption  actually  took  place  in  June  1862,  for  she  gave  the 
Collector  notice  of  it  as  early  as  the  27th  June  1862.     Yet  even  then   the 
Collector  repudiated  the  adoption,  apparently  proceeding  upon  what  is  the  general 
law  of  the  greater  part  of  India,  and  not  upon  what  has  since  been  established  to 
be  the  law  in  the  Dravada  district.     And  assuming  that  the  permission  of  the 
Government  was  necessary  to  an  adoption,  he  wrote,  "  The  Government  passed 
minutes  on  the  14th  April  1855,  to  the  effect  that  your  making  an  adoption  being 
illegal  by  reason  of  the  absence  of  the  consent  of  your  husbsuid,  permission  for 
the  same  would  not  be  accorded ;  ^*  and  again,  "  Such  being  the  case,  the  adoption 
you  say  you  have  now  made  being  without  authority,  and  at  variance  with  Hindoo 
law  and  the  orders  of  the  Government,  the  same  is  of  no  use.    This  adoption 
will  not  therefore  be  recognized,  and  this  is  written  to  inform  you  of  the  same.** 
This  continued  resistance  of  the  Government  authorities  to  the  adoption  may,  it 
seems  to  their  Lordships,  constitute  a  sufiicient  answer  to  any  argument  founded 
upon  the  facts,  that  there  was  no  mutation  of  names,  and  that  the  adopted  son 
did  not,  while  the  adopted  mother  continued  to  live,  enter  ostensibly  into  the 
enjoyment  of  the  estate  or  exercise  those  functions  which,  if  his  adoption  had 
been  recognized  from  the  first,  he  would  otherwise  have  exercised.  That  the  non- 
mutation  of  names  and  the  non-enjoyment  of  the  estate  by  the  son  were  contrary 
to  the  intention  of  the  widow  is  shown  by  the  letter  which  is  set  forth  at  page  2 1 
of  the  Record,  in  which  she  writes  to  the  boy,  "  By  reason  of  your  not  having 
yet  returned  from  Sauwampetta,  whither  you  went  to  see  your  natural  father  and 
mother,  the  course  of  affairs  here  does  not  progress  well.     It  is  not,  therefore, 
becoming  that  you  should  thus  neglect,  in  spite  of  my  having  adopted  you  as  my 
son  and  made  you  the  rightful  heir  of  my  estate,  real  and  personal.    You  ought 
to  come  soon  and  enter  upon  the  possession  of  your  Mittah,  devote  your  attention 
to  largely  improving  the  same,  and  at  the  same  time  maintain  me  and  your 
servants,  and  take  upon  yourself  all  my  troubles  and  cares.     As  I  am  a  female, 
you  should  manage  all  affairs  and  abide  by  my  instructions  until  you  come  of 
proper  age."     Her  wish  and  intention  seem  to  have  been  throughout  to  divest 
herself  of  her  estate  and  to  put  the  adopted  son  into  the  position  which,  upon 
the  strictest  construction  of  the  law  of  adoption,  he  would  have  held.     That 
intention  was  defeated  by^the  unfortunate  view  which  the  Government  authorities 
appear  to  have  taken  of  her  powers. 

This  being  so,  is  there  any  ground  for  the  application  which  the  High  Court 
has  made  of  a  particular  passage  in  the  judgment  in  the  Ranmad  case  ?  The 
passage  in  question  perhaps  is  not  so  clear  as  it  might  have  been  made.  The 
Committee,  however,  was  dealing  with  the  nature  of  the  authority  of  the  kinsmen 
that  was  required.  After  dealing  with  the  veocata  qucestio  which  does  not  arise 
in  this  case,  whether  such  an  adoption  can  be  made  with  the  assent  of  one  or 
more  sapindas  in  the  case  of  joint  family  property,  they  proceeded  to  consider 
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what  assent  would  be  sufGcient  in  the  case  of  separate  property ;  and  after  stating 
that  the  authority  of  a  father-in-law  would  probably  be  sufficient,  they  said  : — 
'•  It  is  not  easy  to  lay  down  an  inflexible  rule  for  the  case  in  which  no  father-in- 
law  is  in  existence.  Every  such  case  must  depend  upon  the  circumstances  of  the 
family.  All  that  can  be  said  is,  that  there  should  be  such  evidence/'  not,  be  it 
observed,  of  the  widow's  motives,  but  "  of  the  assent  of  kinsmen,  as  suffices  to 
show  that  the  act  is  done  by  the  widow  in  the  proper  and  bond  fide  performance 
of  a  religious  duty,  and  neither  capriciously  nor  from  a  corrupt  motive.  In  this 
case  no  issue  raises  the  question  that  the  consents  were  purchased  and  not  h<yinA 
fde  attained." 

Their  Lordships  think  it  would  be  very  dangerous  to  introduce  into  the 
consideration  of  these  cases  of  adoption  nice  questions  as  to  the  particular  motives 
operating  on  the  mind  of  the  widow,  and  that  all  which  this  Committee  in  the 
former  case  intended  to  lay  down  was,  that  there  should  be  such  proof  of  assent 
on  the  part  of  the  sapindas  as  should  be  sufficient  to  support  the  inference  that 
the  adoption  was  made  by  the  widow,  not  from  capricious  or  corrupt  motives,  or 
in  order  to  defeat  the  interest  of  this  or  that  sapinda,  but  upon  a  fair  considera- 
tion by  what  may  be  called  a  family  council,  of  the  expediency  of  substituting  an 
heir  by  adoption  to  the  deceased  husband.  If  that  be  so,  there  seems  to  be  every 
reason  to  suppose  that  ^n  the  present  case  there  was  such  a  consideration,  both  on 
the  part  of  the  widow  and  on  the  part  of  the  sapindas;  and  their  Lordships  think 
that  in  such  a  case  it  must  be  presumed  that  she  acted  from  the  proper  motives 
which  ought  to  a<;tuate  a  Hindoo  female,  and  that,  at  all  events,  such  presumption 
should  be  made  until  the  contrary  is  shown* 

Therefore  it  seems  to  their  Lordships  that  on  neither  ground  can  it  be  said 
that  this  adoption  was  not  consonant  to  law,  and  they  must  humbly  advise  Her 
Majesty  to  allow  the '  present  appeal,  to  reverse  the  decision  of  the  High  Court, 
and  to  affirm  the  decision  of  the  Lower  Court,  with  the  costs  of  the  appeal  in  the 
High  Court.  They  think  the  appellant  ought  also  to  have  the  costs  of  thia 
appeal. 


The  4th  November  1876. 

Present  : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P.  Collier, 

Mortgage — Rights  of  Second  Mortgagees — Dispossession — Lmdtaiion. 

On  Appeal  from  the  High  Court  at  AUakoihad. 

Narain  Singh  and  others 

versus 

Shimbhoo  Singh  and  others. 

Plaintifts,  as  mortgagees,  obtained  a  decree  for  possesston  upon  their  mortgage  deed  against  defen- 
dants as  mortgagors.  Though  this  decree  gave,  plaintiffs  no  titl#  to  the  land  as  against  the  prior 
mortgagees,  it  gave  them  a  right  and  title  as  against  the  defendants,  which  right  and  title  v^ere  not 
destroyed  bj  tbe  prior  mort^gees  subsequently  turning  plaintiffe  out  of  possession.  When,  however, 
plaintifEs  paid  o£E  the  first  mortgage,  their  title,  which  had  all  along  been  a  good  title  as  against  the 
mortgagors,  was  a  valid  title  as  against  every  one,  and  the  mortgagors  had  no  right  to  enter  upon  the 
possession  of  their  land.  The  entry  of  the  mortgagors  upon  that  land,  to  which  the  plaintiffs  had 
obtained  a  right  under  the  second  mortgage,  gave  them  a  cause  of  action  against  the  mortgagors  from 
the  period  of  such  entry. 

In  giving  plaintiffs  a  decree  for  possession,  their  Jiordships  reserved  the  question  as  to  the  amount 
for  which  they  were  entitled  to  hold  possession  of  the  land  under  the  mortgage,  until  the  defendants 
Bought  to  redeem  the  land. 
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Mr,  Doyne  for  Appellants. 
Mr,  Oraham  for  Respondents. 

This  was  an  appeal  from  a  decree  made  by  the  Appellate  Bench  of  the  High 
Court  at  Allahabad,  dated  the  13th  May  1873,  reversing  a  decree  of  the  Subordinate 
Judge  of  Alighur  in  the  North- Western  Provinces.  The  facts  of  the  case  are 
fully  stated  in  the  judgment  of  the  Judicial  Committee.  The  suit  was  brought 
by  the  appellants  claiming  as  mortgagees  to  get  possession  from  the  respondents 
of  a  portion  of  a  mouzah  called  Lallpore ;  and  the  issues  were,  first,  in  bar  of 
suit,  among  others,  as  to  whether  interest  for  the  period  of  dispossession  should 
be  claimed;  and  next  on  matters  of  fact  involvinjs:  sugcrestions  of  collusion  and 
fraud.     The  litigation  in  one  way  or  another  had  extended  over  thirty  years. 

Sir  Barnes  Peacock  delivered  the  judgment  of  the  Judicial  Committee  as 
follows : — 

In  this  case  the  plaintiffs,  as  sons  and  heirs  of  Poohoop  Singh,  a  mortgagee, 
seek  to  recover  possession  of  20  biswahs  of  the  zemindary  right  of  Mouzah  Lall- 
pore. The  defendants  in  the  suit  are  the  representatives  of  the  mortgagor.  The 
plaintiffs  state  that  they  claim  to  establish  their  right  as  mortgagees  in  virtue  of 
their  title  as  heirs  of  their  defunct  father,  Poohoop  Singh,  in  that,  under  a  mort- 
gage deed,  dated  Phagoon  Badi,  7th  Sumbut  1896,  Poohoop  Singh,  the  ancestor 
of  the  plaintiffs,  having  obtained  a  decree  from  the  Sudder  Ameen's  Court,  was 
put  in  possession  on  the  3l8t  August  1846."  Most  of  the  defendants  admit  the 
claim,  but  the  defendants,  Man  Singh,  Shimbhoo  Oirdharee,  and  Motee  put  in  an 
answer,  by  the  second  paragraph  of  which  they  admitted  that  under  the  former 
decree  the  plaintiffs'  ancestor  was  in  possession  for  upwards  of  a  year ;  but  they 
set  up,  in  the  fourth  paragraph  of  the  same  written  statement,  that  "  the  mort- 
gage alleged  by  the  plaintiffs  is  wholly  unfounded.  The  defendants'  ancestor  did 
not  receive  the  mortgage  money  from  the  ancestor  of  the  plaintifl^ ;  and  Poohoop 
Singh,  the  ancestor  of  the  plaintiffs,  was  a  person  notorious  for  his  expertness  in 
court  affairs.  He  had,  with  a  view  to  deprive  Asaram  and  Sheololl  of  their 
mortgage  money,  obtained  by  deception  a  decree  on  the  mortgage  deed  in  suit ; 
and  the  defendants*  father  had,  according  to  the  Shasters,  no  right  to  transfer  and 
waste  the  defendants'  ancestral  property  without  any  legal  necessity  to  satisfy 
illegal  demands.  Hence,  under  the  Shasters  also,  the  mortgage  alleged  by  the 
plaintiffs  is  invalid,  and  the  claim  is  unjust." 

Now,  having  admitted  that  the  plaintiff  did  obtain  possession  by  virtue  of  a 
decree,  and  that  he  remained  in  possession  for  a  year,  the  defendants  also,  in  the 
same  written  statement,  alleged  that  the  mortgage  was  collusive  and  a  benamee 
transaction.  But  although  the  written  statement  must  be  taken  altogether,  it 
does  not  necessarily  follow  that  the  whole  of  the  defendants'  statement  is  to  be 
taken  as  proved  in  their  favor,  if  they  offer  no  evidence  whatever  in  respect  of 
the  allegation  that  the  mortgage  was  a  fraudulent  transaction. 

It  appears,  then,  that  the  plaintiffs'  ancestor  did  get  into  possession  on  the 
31st  August  1846.  In  1847  he  was  dispossessed  in  a  suit  which  was  brought 
against  him  by  the  first  mortgagees,  Asaram  and  Sheololl.  He  was  then  turned 
out  of  possession,  and  remained  out  of  possession  from  1847  down  to  the  year 
1870.  The  precise  terms  of  the  mortgage  deed  do  not  appear,  but,  as  far  as  can 
be  collected  at  page  33,  it  was  a  mortgage  bond,  by  which  it  was  stipulated  that 
in  the  event  of  the  nonpayment  of  the  mortgage  debt  within  five  years,  the 
mortgagors  would  cause  a  mutation  of  names,  q.nd  the  plaintiffs  to  be  put 
into  possession. 

It  appears  that  the  plaintiffs'  ancestor  did  get  possession  under  that  docu- 
ment, and  it  appears  to  their  Lordships  that  the  decree  obtained  upon  that 
document  gave  the  plaintiffs  as  mortgagees  a  title  to  the  land  as  against  the 
defendants,  but  it  gave  them  no  title  as  against  the  prior  mortgagees,  Asaram  and 
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• 

SheololL  When  Asatsim  and  SheoloU  turned  the  plaintiffs'  ancestor  out  of  pos- 
session, it  did  not  destroy  his  title  and  right  to  the  land.  It  may  have  given 
him  a  right  of  action  as  against  the  mortgagors  for  having  mortgaged  to  him 
when  they  had  previously  mortgaged  to  Asaram  and  SheoloU,  but  it  did  not 
destroy  the  right  which  the  plaintiffs  obtained  against  the  defendants  by  virtue 
of  the  mortgage  and  of  the  judgment  which  they  had  obtained  upon  it. 

The  first  Court  laid  down  certain  issues : — firsts  whether  the  original  mort- 
gagors executed  the  morl^gage  deed  in  respect  of  the  property  in  suit  on  receiving 
the  full  mortgage  consideration,  or  whether  it  was  collusively  secured  without 
payment  of  any  mortgage  consideration,  and  whether  the  mortgage  deed  could 
take  effect  against  the  defendants  according  to  the  Hindoo  law.  The  Judge  says 
in  his  judgment,  "It  is  apparent  that  plaintiffs'  predecessor  on  the  former  occasion 
obtained  a  decree  for  possession  on  proving  the  mortgage  deed,  and  the  payment 
of  mortgage  consideration ;  and  the  fact  of  the  decree  having  been  made  is  ad- 
mitted by  defendants.  Again,  all  the  defendants,  excepting  four,  two  of  whom 
have  made  no  defence,  confess  the  claim,  which  is  further  supported  by  the 
evidence  of  Moulvie  Inayut  AUi,  pleader,  Choonnee  Loll,  putwaree,  and  two  other 
persons,  both  naiued  Hoolcbssee,  witnesses  for  plaintiffs.  The  plea  urged  by 
defendants  must  therefore  be  overruled ;  aud  they  have  failed  to  refute  the  claim." 
He  therefore  gave  a  decree  in  favor  of  the  plaintiffs. 

U.pon  that  an  appeal  was  preferred  by  Shimbhoo  alone  to  the  High  Court ;  and 
one  of  bis  grounds  of  appeal  is  that  there  was  "  no  cause  of  action  and  foundation 
for  the  plaintiffs  suit;  neither  the  deed  of  mortgage  nor  the  decree  has  been  pro- 
duced ;  the  conditions  agreed  upon  between  the  parties  cannot  be  ascertained." 
The  High  Court  having  heard  the  case  argued,  gave  judgment,  and  reversed  the 
decision  of  the  first  Court.  They  say  that  "  the  High  Court's  order  of  the  1st 
April  1872  could  not  give  any  legitimate  cause  of  action.  Nor  did  any  right  of 
action  accrue  to  the  piaintiffi}  by  reason  of  the  satisfaction  of  the  debt  of  Asaram 
and  SheoloU,  and  the  recovery  of  possession  of  the  estate  by  the  mortgagors  or 
their,  heirs."  It  appears  to  their  Lordships  that  there  was  a  mistake  on  the  part 
of  the  High  Court  in  holding  that  no  cause  of  action  accrued  to  the  plaintiff,  by 
reason  of  the  satisfaction  of  the  debt  of  Asaram  and  SheolaU,  and  the  recovery  of 
possession  of  the  estate  by  the  mortgagors  or  their  heirs.  It  appears  to  their 
Lordships  that  when  the  first  mortgage  was*  paid  off  in  1870  the  title  of  the 
plaintiffs,  which  had  all  along  been  a  good  title  as  against  the  mortgagors,  was  a 
valid  title  as  against  every  one.     Then  when  their  title  became  a  valid  and  a 

food  title  the  mortgagors  had  no  right  to  enter  upon  the  possession  of  their  land, 
(ut  the  mortgagors  did  enter  into  possession  of  it,  and  keep  the  possession  from 
the  plaintiffs ;  and  it  appears  to  their  Lordships,  that  having  the  right  and  title 
to  the  land  when  the  first  mortgage  was  paid  off,  the  entry  of  the  mortgagors 
upon  that  land  to  which  the  plaintiffs  had  obtained  a  right  under  the  second 
mortgage  gave  them  a  cause  of  action  against  the  mortgagors,  the  defendants. 
The  Court  proceed : — "  The  right  of  the  plaintiffs  or  their  forefather  to  possession 
was  created  by  the  mortgage  deed  of  1840,  and  was  capable  of  being  legaUy 
enforced  within  a  period  of  twelve  years.  It  was  the  subject  of  a  former  suit  and 
of  a  decree  which  was  fully  executed."  So  it  was ;  but  then  that  decree  gave  the 
plaintiffs  a  title.  The  High  Court  proceeded :  "  The  dispossession  of  Poohoop 
Singh  after  the  execution  of  that,  decree  was  not  &.  illegal  proceeding."  It  is 
true  it  was  not  an  illegal  proceeding,  because  he  was  dispossessed  by  persons  who 
had  better  title ;  namely,  the  first  mortgagees.  The  Court  go  on  :  '*  Although  he 
was  thereby  deprived  of  the  right  he  had  obtained,  he  had  a  remedy,  of  which  he 
might  have  availed  himself,  by  suing  within  the  proper  period  for  the  recovery 
of  the  money  lent  by  him  to  the  mortgagors.  The  present  suit  is  clearly  inad-- 
missible,  and  cannot  be  decreed  even  against  the  confessing  defendants."  The 
High  Court  held  that  the  plaintiffs'  suit  was  barred  by  limitation. 


(360) 

It  appears,  however,  to  their  Lordships,  that  the  plaintiffs  having  a  good  title 
when  the  first  mortgagees  were  paid  off  in  1870,  their  cause  of  action  accnied 
when  the  plaintifis  iSter  that  period  entered  into  possession  of  the  estate  to  which 
they  had  no  title.  It  appears,  therefore,  to  their  Lordships,  that  there  was  an 
error  in  the  decision  of  the  High  Court  so  far  as  it  regards  the  question  of 
limitation. 

But  it  is  said  that  there  was  no  sufficient  evidence  that  the  decree  had  been 
obtained  by  Poohoop  Singh,  the  plaintiff's  ancestor.  In  the  first  place,  as  already 
stated,  the  written  statement  of  the  defendants  admits  that  there  was  that  former 
decree.  They  say  that  "  under  the  former  decree  the  plaintiflfe'  ancestor  was  in 
possession  for  upwards  of  a  year,"  and  then  he  was  turned  out  by  the  first  mort- 
gageea  Again,  when  Asai-am  and  Sheololl,  the  first  mortgagee,  brought  an  acldoa 
against  the  second  mortgagee,  Pertab  Singh,  the  ancestor  of  the  plaintiffs,  and 
Lulloo  and  others,  the  zemindars,  the  mortgagors  were  also  made  parties  to  that 
suit.  And  in  that  suit  it  appears  that  the  decree  of  Pertab  Singh  against  the 
zemindars  was  in  evidence.  The  Sudder  Court  says,  '*  The  plaintiflb  sued  Lulloo 
and  others,  zemindars  of  the  above-named  village,  for  possession  on  a  mortgage 
bond  dated  the  18th  Kowur  1859  Sumbut;  but  in  consequence  of  their  having 
omitted  to  specify  the  nature  of  the  tenure,  they  were  nonsuited.  Poohoop  Sin^b 
also  sued  the  zemindars  on  a  mortgage  bond,  and  obtained  a  decree,  which  was 
upheld  in  appeal/'  There  was  a  finding  then  in  that  case  that  Poohoop  Singh  did 
sue  the  zemindars  on  the  moitgage  bond,  and  that  he  obtained  a  decree  against 
them.  Further,  when  the  first  mortgage  had  been  paid  off,  and  the  plaintiff  had 
been  dispossessed  by  the  mortgagors,  they  attempted  to  execute  a  second  time  the 
decree  which  their  ancestor  h^  obtained  against  the  mt>rtgagors,  and  they  applied 
to  the  Court  for  an  e:^ecution  of  that  decree.  The  Moonsiff  decided  that  they  were 
entitled  to  have  an  execution.  In  that  suit,  Shimbhoo,  who  is  the  present 
defendant,  was  one  of  the  parties,  and  in  that  case  the  judgment  was  produced. 
The  Moonsiff  says,  **The  record  of  the  case  having  been  brought  forward,  it 
appears  that  the  objection  of  the  defendants,  judgment  debtors,"  that  is,  Shimbhoo 
one  of  the  present  defendants,  "  is  that  Poohoop  Singh,  the  original  decree  holder 
and  deceased  ancestor  of  the  plaintiffs^  had  been  put  in  possession  by  the  Court 
after  the  passing  of  the  decree."  It  appears,  therefore,  to  their  liordships,  that 
there  is  sufficient  evidence  in  the  cause  to  justify  the  first  Court  in  coming  to  the 
conclusion  that  the  plaintiffs  were  mortgagees,  and  that  they  obtained  possession 
under  a  decree  founded  upon  that  mortgage. 

The  judgment  of  the  High  Court  being  erroneous,  it  becomes  necessary  to 
consider  whether  the  decision  of  the  first  Court  can  be  maintained  to  the  full 
extent. 

Now  the  olaim  made  in  the  plaint  is,  "  to  recover  possession  as  mortgagees 
over  the  entire  20  biswahs  zemindaree  right  of  Mouzah  Lallpoor,  pergqnnah 
Qaree,  within  the  jurisdictio^  qt  t|ie  Iglass  Tehselee,  valued  4bt  Rs.  5,000," — the 
valuation  is  not  a  matter  of  in^portance, — "  the  principal  amount  of  the  mortgage 
loan,  and  to  recover  Rs.  6,99p.  16.  0.  interest  tiiereon,  during  the  period  of  the 
mortgagee's  dispossession,  as  per  detail  given  below,  aggregating  Ba  11,999.'* 
Now  the  plaintiffs,  although  they  were  turned  out  of  the  land,  might  have  sued 
for  the  interest.  All  that  they  are  entitled  to,  as  it  appears  to  their  Lordships,  is 
to  recover  possession  of  the  land;  and  when  they  have  got  possession  of  the  land, 
if  the  mortgagors  apply  to  redeem,  the  question  will  be,  how  much  is  due  to  the 
plaintifis  as  mortgagees  under  their  mortgage,  and  how  much  they  are  entitled  to 
receive  before  the  mprtgi^org  can  redeem.  The  Judge  of  the  first  Court  appears 
to  have  given  thein  a  decree  not  only  for  possession  of  the  land,  but  also  for 
Rs.  6,999  interest,  in  addition  to  the  possession  of  the  land.  His  judgment  is  not 
very  clear,  but  it  is  necessary  to  make  the  point  perfectly  clear  as  to  what  the 
judgment  oi|ght  to  be.    He  says:  "Claim  to  recover  possession  as  mortgagees  over 
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the  entire  20  biswahs  zemindaree  right  in  Mouzah  Lallpoor/pergunnah  Goree, 
valued  at  Bs.  5,000,  principal  of  the  mortgage  loan,  and  Ks.  6,999.  15.  0.  interest 
on  the  mortgage  amount''  Then  he  says: — ^"'Ordered  that  plaintiffs'  claim  be 
decreed  with  costs  against  the  defendants,  that  the  pleaders  get  their  fees."  Then 
he  says :  **  Subject  matter  of  decree.  Recovery  of  possession  as  mortgagees,  over 
the  entire  20  biswahs  right  in  Mouzah  Lallpoor,  pergunnah  Goree,  valued  at 
Bs.  5,000^  the  principal  amount  of  the  mort^a.ge  loan,  and  of  Ba.  6,999.  15.  0. 
interest  on  the  mortgage  amount  for  the  period  of  the  plaintiff's  dispossession ; 
total  Rs.  11,999.  15.  0."  If  by  that  decree  the  Lower  Court  intended  to  give  the 
plaintiff  a  decree  not  only  for  recovery  of  the  possession  of  the  land,  but  also  to 
recover  Rs.  6,999  in  money  as  interest,  it  appears  to  their  Lordships  that  that 
judgment,  so  fiur  as  giving  a  decree  for  the  money  as  interest  is  concerned^  was 
erroneous. 

Their  Lordships  therefore  think  that  the  decision  of  the  High- Court  ought  to 
be  reversed,  and  that  the  decision  of  the  first  Court  should  be  modified  by  con- 
fining the  recovery  of  the  plaintilSb  merely  to  the  possession  of  the  land.  In  tRat 
case,  the  plainti^  having  got  possession  of  the  land,  the  question,  as  before 
observed,  will  remain  open  until  the  defendants  seek  to  redeem  the  land  Then 
the  question  will  arise,  how  much  is  due  to  the  plaintiffs  as  the  second  mort- 
gagees^ and  for  what  amount  they  are  entitled  to  hold  possession  of  the  land 
under  their  mortgage. 

Their  Lordships,  therefore,  upon  the  whole,  will  humbly  recommend  Her 
Majesty  to  reverse  the  decree  of  the  High  Court,  and  to  affirm  the  decision  of  the 
Lower  Court,  so  fiur  only  as  it  decrees  possession  to  the  plaintiffs  of  the  land 
sought  to  be  recovered  in  the  suit.  Their  Lordships  are  also  of  opinion  that  the 
appellants  are  entitled  to  the  costs  of  this  appeal 


The  25th  November  1876. 

PreseTit: 
Sir  Barnes  Peacock,  Sir  Montague  K  Smith,  and  Sir  Robert  P.  Collier. 

Malidoua  Prosecution — Right  of  Action — Champerty  cmd  Mai/rUenaTice — 

Public  Policy — Coats. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Ram  Copmar  Coondoo  and  others 

versus 
Chunder  Canto  Mookerjee. 

The  prosecution  of  legal  proceedings,  which  are  instigated  by  malice  and  are  at  the  same  time 
gronndless,  is  a  wrong  to  the  person  who  soflers  damage  in  consequence  of  them,  for  which  an  action 
will  lie. 

Although  the  English  laws  of  Maintenance  and  Champerty  are  not  of  force  as  specific  laws  in 
India  (whether  in  the  Presidency  towns  or  the  Mofussil),  yet  contrtcts  of  this  character  ought  under 
certain  circumstances  to  be  held  to  be  invalid  as  being  against  public  policy. 

A  fair  agreement  to  supply  funds  to  carry  on  a  suit  in  consideration  of  having  a  share  of  the 
property,  if  recovered,  ought  not  to  be  regaided  as  being  ^cr  Jte  opposed  to  public  policy  ;  and  conse- 
quently, in  the  absence  of  malice  and  want  of  probable  cause,  an  action  cannot  be  maintained  for 
costs  against  a  third  person  on  the  ground  that  he  was  a  mover  of,  and  had  an  interest  in,  the  suit. 

Mr.  Leiih,  Q.C.^  and  Mr,  Doyne  for  Appellants. 

Mr.  Covrie,  Q.C.,  and  Mr,  F.  R,  Bowrvag  for  Respondent. 

*  From  the  judgment  of  Ck)uch,  C,J.,  and  Pontifex,  J,,  dated  28th  May  1874  ;— 22  W.  B.  138. 
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This  waa  an  appeal  from  a  decision  of  the  High  Court  of  Judicature  at 
Calcutta  of  the  28th  May  1874,  reversing  a  decree  of  one  of  the  Judges  of  that 
Court  (Macpherson,  J".),  sitting  in  the  exercise  of  original  civil  jurisdiction.  The 
case  will  be  found  fiilly  reported  in  22  W.  R.  138.  The  object  of  the  original 
suit  was  to  have  the  respondent  made  liable  for  all  the  losses  and  damage  to 
which  the  appellants  had  been  put  in  an  action  brought  by  John  McQueen  and 
his  wife  against  them  to  recover  possession  of  a  piece  of  land  and  a  boase  at 
Howrah,  on  the  ground  that  the  suit  had  been  instigated  and  maintained  by  the 
respondent  and  carried  on  wholly  at  his  expense  and  with  a  view  to  his  own 
benefit.  The  litigation  in  question  was  conducted  by  the  respondent  under  an 
agreement  between  him  and  the  McQueens,  who  were  poor  people,  by  which  be 
undertook  to  commence  and  carry  through  the  necessary  proceedings,  to  make 
all  the  necessary  advances  and  disbursements,  and,  pending  the  settlement,  to 
allow  the  McQueens  Bs.  150  per  month.  For  this  service  the  respondent  was 
iu  the  first  place  to  retain,  and  reimburse  himself  from  the  moneys  and  proceeds 
recovered,  all  advances  and  pajnnents,  with  interest  at  12  per  cent. ;  secondly, 
and  in  addition,  to  keep  by  way  of  remuneration  for  his  trouble  and  risk  one- 
third  of  the  net  proceeds  of  the  litigation ;  and  lastly,  to  hand  over  the  remfuning 
two-thirds  to  the  McQueens.  In  the  result,  the  McQueens,  in  whose  naaie  the 
action  was  brought,  were  defeated,  and  they  were  mulcted  in  costs  to  the  extent 
of  Bs.  25,000,  which  they  were  utterly  unable  to  pay.  The  appellants  then 
instituted  civil  proceedings  against  the  respondent,  who,  on  the  decree  of  Mr. 
Justice  Macpherson,  was  ordered  to  pay,  vrith  interest,  the  damages  which  might 
have  been  recovered  from  the  McQueens,  had  they  been  people  of  means,  and. 
had  the  respondent  not  intermeddled  in  the  suit.  That  decision  was  subsequently 
reversed  by  the  High  Court  on  appeal,  though  without  costs.  The  appellants 
now  brought  the  matter  before  Her  Majesty  in  Council. 

Sir  Montague  Smith  delivered  the  judgment  of  the  Judicial  Committee  as 
follows : — 

This  suit  was  instituted  by  the  appellants,  who  were  the  successful  defendants 
in  two  former  suits  brought  by  one  McQueen  and  his  wife  against  them,  to  recover 
from  the  defendant,  Chundur  Canto  Mookerjeo,  who  was  neither  an  original  nor 
added  party  in  those  suits,  the  amount  of  the  costs  incurred  by  them  in  that 
litigation,  and  which  McQueen  and  his  wife,  by  reason  of  their  poverty,  were 
unable  to  pay. 

The  principal  suit  of  the  McQueens  (the  other  being  for  mesne  profits  only) 
was  brought  in  the  Hooghly  Court  to  recover  from  the  present  plaintifis  some 
lands  in  Hooghly,  which  their  father  had  purchased  of  one  Bebee  Bunnoo. 

Mrs.  McQueen  was  the  illegitimate  daughter  of  one  McDonald  and  Bebee 
Bunnoo,  and  she  claimed  the  property  as  her  father's,  and  as  being  entitled  to  it, 
after  her  mother's  death,  under  his  will.  The  defence  of  the  now  plaintifl^  in 
that  suit  was  that  Bebee  Bunnoo  was  either  the  real  owner,  or  had  been  allowed 
by  McDonald  to  deal  with  the  property  as  owner,  and  that  their  father  was  a 
purchaser  from  her  without  notice  of  any  other  title.  It  appeal's  that  they  and 
their  father  had  held  possession  of  the  property  for  twenty-four  years  after  the 
purchase,  and  had  greatly  improved  it. 

The  principal  Sudde^  Ameen  held  the  suit  to  be  barred  by  limitation, 
and  dismissed  it.  The  High  Court  (finding  that  Bebee  Bunnoo  had  died  within 
twelve  years  of  the  suit)*  reversed  his  judgment,  and  having  retained  the  case, 
and  tried  it  on  the  merits,  passed  a  decree  in  favor  of  the  then  plaintiff,  the 
McQueens. 

On  an  appeal  to  Her  Majesty,  the  decree  of  the  High  Court  was  reversed, 
and  it  was  ordered  that  the  suits  should  be  dismissed,  and  that  the  then  defen- 
dants (the  now  plaintiffs)  should  have  their  costs  in  Ii^dia^  and  of  their  appeal  to 
Her  Majesty. 


(363) 

These  costs  amounted  to  a  large  sum,  and  the  McQueens  were  unable  to  pay 
them. 

The  connection  of  the  defendant  Mookerjee  with  the  above  litigation,  and 
the  facts  relied  on  to  support  the  present  action,  will  now  be  referred  to. 

A  special  agreement  was  entered  into  between  the  McQueens  and  Mookerjee, 
which  recited  an  apparently  good  title  of  the  former  to  the  property.  By  this 
agreement  Mookerjee  was  appointed  the  attorney  and  mookhtar  of  the  McQueens 
to  conduct  the  litigation  against  the  present  plaintiffs.  On  the  one  side  he  under- 
took to  manage  the  suit,  to  make  all  necessary  adirances  for  the  purpose,  and 
further  to  make  an  allowance  of  Ba.  150  per  mensem  to  the  McQueens  for  their 
support  during  the  pendency  of  the  proceedings.  On  the  other  side  they  agreed 
in  effect  that  Mookerjee  should  have  the  management  of  the  suit,  they  however 
MBifrttng  him,  unless  it  happened  that  McQueen  could  give  his  whole  attention  to 
the  litigation,  in  which  case  he  was  to  have  the  conduct  of  it,  "  but  under  the 
control  of  Mookerjee." 

It  was  stipulated  that  all  the  advances  should  be  repaid  with  interest  at  12 

Eer  cent.,  and  that,  as  remuneration  for  his  trouble  and  risk,  Mookeijee  should 
ave  a  third  part  of  "  the  clear  net  profits  "  of  the  suit ;  and,  by  way  of  security, 
it  was  agreed  that  he  should  receive  all  moneys,  and  take  possession  of  all  lands 
recovered,  and  after  satisfying  his  own  claims  pay  over  the  balance  to  the 
McQueens. 

This  power  of  attorney  was  made  irrevocable,  unless  upon  the  terms  that 
the  McQueens  should  repay  all  the  moneys  advanced  with  interest  at  12  per 
cent.,  and  a  further  sum  of  Rs.  2,000  as  liquidated  damages. 

McQueen  certainly  did  not  give  his  whole  attention  to  the  suits ;  and  (al- 
though he  occasionally  saw  the  pleaders)  they  were  really  managed  by  Mookerjee. 

It  appears  that  after  the  present  plaintiffs  had  obtained  leave  to  appeal  from 
the  judgment  of  the  High  Court  in  the  original  suit,  the  McQueens  obtained 
possession  of  the  propei^ty.  The  Court  having  ordered  the  possession  to  be 
restored,  unless  the  McQueens  gave  security  to  the  amount  of  Rs.  12,000  to 
repay  what  would  be  due  in  case  the  decree  should  be  reversed,  the  present 
defendant  gave  a  bond  to  the  above  amount  as  such  security. 

Pending  the  appeal  to  Her  Majesty,  Mookerjee  purchased  of  the  McQueens  all 
their  interest  in  the  principal  suit,  and  the  suit  for  mesne  profits,  for  Rs.  22,000, 
out  of  which  he  was  to  deduct  lU.  12,000  for  the  advances  he  had  made  to  them, 
and  from  this  time  he  appeal's  to  have  conducted  the  appeal  in  his  own  interest. 

It  should  be  stated  that  in  the  former  suit  the  now  plaintififs — upon  the 
agreement  between  Mookerjee  and  the  McQueens  coming  to  their  knowledge — 
applied  to  the  Judge  to  have  Mookerjee  made  a  party  to  the  suit  under  s.  73 
of  Act  VIII,  in  order  that,  if  successful,  they  might  make  him  responsible 
for  costs  (Record,  page  106).  The  Judge  refused  the  application.  Upon  the 
appeal  to  the  High  Court  by  the  McQueens,  the  present  plaintiffs  raised  this  point 
in  their  memorandum  of  cross-appeal,  but  no  notice  appears  to  have  been  taken 
of  it  in  the  judgment  of  that  Court. 

The  plaint  in  the  present  action  alleges  that  the  plaintiffs  being  in  lawful 
possession  as  owners  of  the  property  in  question,  the  defendant,  knowing  this 
was  so,  maliciously  conspired  with  the  McQueens  tc^  bring  a  suit  in  their  names 
to  take  the  possession  from  him,  and  in  furtherance  of  this  conspiracy  entered 
into  the  agreement  already  described,  which  is  set  out  at  length.  It  then  alleges 
that  the  agreement  contains  false  and  fraudulent  recitals  of  a  pretended  title  in 
the  McQueens,  and  that  it  "  savours  of  champerty  and  maintenance,  and  is  other- 
wise wholly  illegal  and  contrary  to  public  policy,"  and  was  entered  into  *'  for  the 
purpose  of  barratrously  niaintaining  an  unjust  and  oppressive  suit  against  the 
plaintiffs  "  in  the  names  of  persons  who  had  no  right  and  were  without  means  to 
pay  the  costs.     It  then  avers  that  the  former  suit  was  brought  <'  maliciously  and 
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witJiout  reasonable  and  probable  cause/'  and  after  describing  the  proceedings  in 
the  suit,  and  the  facts  showing  the  defendant's  connection  with  them,  alleges  that 
''  the  litigation  was  instigated  and  carried  on  by  the  defendant  at  his  own  expense, 
and  with  a  view  to  his  own  benefit,  and  that  he  was  the  real  mover,  and  un- 
lawfully used  the  procedure  of  the  Court  for  his  own  benefit." 

If  aU  these  allegations  in  the  plaint,  or  so  many  of  them  as  aver  that  the 
suit  was  brought  or  instigated  by  the  defendant,  maliciously  and  without  pro- 
bable cause,  had  been  proved,  this  action  would  undoubtedly  have  been  sustained, 
upon  the  priuciple  that  the  prosecution  of  legal  proceedings  which  are  instigated 
by  malice,  and  are  at  the  same  time  groundless,  is  a  wrong  to  the  person  who 
sufifers  damage  in  consequefxce  of  them. 

This  principle  is  thus  stated  by  Mr.  Justice  Williams  in  CotteriU  v.  Janes 
(lie.  B.  735):—  ' 

'*  It  is  clear  no  action  will  lie  for  improperly  putting  the  law  in  motion  in 
the  name  of  a  third  person,  unless  it  is  alleged  and  proved  that  it  is  done 
maliciously  and  without  reasonable  or  probable  cause ;  but  if  there  be  malice  and 
want  of  reasonable  or  probable  cause^  no  doubt  the  action  will  lie,  provided  there 
be  also  legal  damage.' 

In  the  present  case,  however,  both  the  Courts  below  have  found  that  neither 
malice  nor  the  absence  of  probable  cause  have  been  proved.  Their  Lordships 
entirely  agree  with  the  Courts  in  India  on  this  point,  and  it  appears  to  them  that 
the  facts  present  a  case  having  a  wholly  difierent  aspect. 

With  regard  to  the  motives  of  the  defendant,  it  is  not  pretended  that  he 
entertained  any  Ill-feeling  or  malice  in  any  sense  towards  the  plaintiffs.  The 
terms  of  the  a^eement,  and  his  large  expenditure,  show  that  he  was  prompted 
in  what  he  did  by  his  having  formed  a  favorable  and  sanguine  opinion  of  the 
title  of  the  McQueens,  and  by  the  hope  of  a  profitable  return  for  his  advances. 
!Nor  can  the  suit  be  said  to  have  been  wanting  in  probable  cause,  when  the  two 
learned  Judges  of  the  High  Court  who  heard  it  on  appeal  decided  in  favor  of 
the  then  plaintiffs.  Indeed,  it  was  properly  admitted  at  their  Lordships'  bar  that 
the  case  must  be  considered  as  if  the  allegations  of  malice  and  want  of  probable 
cause  were  struck  out  of  the  plaint. 

These  allegations  being  eliminated,  the  question  is  whether  the  action  can  be 
maintained  upon  either  of  the  two  grounds  argued  at  the  bar,  which,  stating  them 
generally,  are : — 

1.  That  the  agreement  and  acts  of  the  defendant  amounted  to  champerty,  or 
were  otherwise  illegal  as  being  against  public  policy,  and  that  the  plain^ffs  have 
suffered  special  damage  from  them. 

2.  That  the  defendant  was  the  real  actor  in  the  former  suits  and  had  an 
interest  in  them,  and  was,  therefore,  responsible  for  the  costs  of  them. 

The  question  whether  the  law  of  maintenance  and  champerty,  or  any  rules 
analogous  to  that  law,  as  it  exists  in  England,  have  been  introduced  into  and  form 
part  of  the  law  of  India,  has  been  for  a  long  period  in  controversy  in  the  .Indian 
Courts.  A  beadroU  of  decisions  from  1825  to  the  present  time  was  cited  at  the 
bar,  and  it  certainly  appears  from  them  that  the  views  of  the  Courts  have  not 
been  uniform,  and  that  great  diversity  of  opinion  has  prevailed. 

The  earliest  case  referred  to  occurred  in  the  year  1825.  A  pauper  plaintiff  in 
his  petition  of  appeal  to  the  l^udder  Court,  disclosed  the  fact  that  he  had  agreed  to 
give  half  the  estate  in  litigation  to  a  third  person  in  consideration  of  advances 
made  to  prosecute  the  appeal  The  Court,  after  directing  a  search  in  the  records 
for  precedents  of  such  a  transaction,  and  none  having  been  found,  declared  that 
the  '^  transaction  savoured  strongly  of  gambling,"  and  also  that  the  contract  to 
give  half  of  a  large  estate  for  a  comparatively  small  advance  was  ''by  no  means 
fair,"  and  ordered  that  unless  the  agreement  was  cancelled  the  appea^  should  not 
be  entertained.    (Earn  Gholam  Sing  v.  Keerut  Sing,  4.  S.  D.  A.  12.) 
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In  1836  the  Sudder  Court  refiifled  to  enforce  against  a  successful  litigant  an 
agreement  he  had  made  to  give  two  annas  of  the  estate  if  recovered  in  considera- 
tion of  advances  made  to  carry  on  the  suit.  They  held  first,  that  the  estate  being 
family  property  could  not  be  thus  disposed  of;  but  they  also  held  on  the  authority 
of  the  decision  in  1835  that  the  transaction  was  of  an  illegal  character  as  a  species 
of  gambling,  and  could  not  be  sanctioned  in  a  Court  of  Justice.  {Brynerai/n  Sinff 
V.  Tecknerai/a  Sing,  6  S.  D.  A.  131.) 

In  1840  a  similar  agreement  to  that  in  the  last  case  came  before  the  Court: 
one  Judge  thought  it  was  not  proved ;  but  the  other,  Mr.  Tucker,  held,  following 
the  two  former  decisions,  that  ''the  agreement  was  illegal,  thus  (as  be  said) 
establishing  the  point  for  future  guidance  in  all  similar  cases."  {ZvJioroonisaa 
Khanwm  v.  Ruaeck  Lai  Mitter,  6  S.  D.  A.  298.) 

In  a  short  note  of  a  similar  case  in  1849  the  Court  is  reported  to  have  said : 
**  As  the  precedents  of  the  Court  have  held  that  champerty  is  illegal,  we  cannot 
enforce  any  condition  (of  the  kind)  in  favor  of  the  plaintiffs."  (Andrews  v. 
Maharajah  Sreeeh  Chunder  Itaee,  6  S.  D.  A.,  Bengal,  340.) 

In  the  next  case  the  current  of  opinion  underwent  a  marked  change. 
In  1852  a  case  was  brought  before  a  full  Sudder  Court  consisting  of  five 
Judges,  in  which  the  Principal  Sudder  Ameen  had  dismissed  a  suit  because  the 
plaintiff  had  obtained  the  funds  to  prosecute  it  by  means  of  an  a^eement  which 
he  deemed  to  be  champertous.    This  decision  of  tne  Principal  Sudder  Ameen  was, 
in  any  view  of  the  law,  erroneous  ;  but  the  Judges  took  occasion  to  express  their 
opinion  on  the  general  question.     Sir  R.  Barlow  says :  ''  There  is  no  distinct  law 
in  our  Code  which  lays  it  down  to  be  illegal  for  one  "party  to  receive  and  another 
to  give  funds  for  the  purpose  of  carrying  on  a  suit  on  promise  of  certain  consider- 
ation in  the  form  of  a  share  of  the  property  sued  for,  if  decreed  to  the  plaintiffs." 
Mr.  W.  B.  Jackson,  whilst  he  thought  the  precedents  of  the  Court  (referring  to 
the  cases  already  mentioned)  had  held  champerty  to  be  illegal,  says :  *'  But  the 
matter  having  been  now  brought  up  generally  for  consideration  before  the  whole 
Court,  I  have  no  hesitation  in  declaring  my  opinion  that  an  arrangement  of  the 
nature  of  champerty  is  not  of  itself  illegal  or  void."    Again  he  says :  "  I  know  of 
no  law  against  such  an  arrangement,  and  there  is  certainly  no  reason  why  it 
should  be  declared  illegal.     Sucn  arrangements  must  stand  or  tall  according  to  the 
peculiar  nature  of  their  conditions.     They  are  liable  to  question  like  any  others 
where  a  suit  is  brought  to  enforce  or  avoid  them."    The  other  three  Judges 
construe  the  former  precedents  (with  one  exception)  as  holding  only  "that,  as 
between  a  plaintiff  and  a  party  advancing  funds  to  him  to  carry  on  his  case,  the 
Courts  will  not  recognize  and  enforce  agreements  which  appear  to  be  exorbitant 
and  to  partake  of  the  nature  of  gambling  contracts."     {K%8hen  Lai  Bkoonick  v. 
Pearee  Soondree,  8  S.  D.  A.,  BengS,  394.) 

This  case  appears  to  have  been  generally  regarded  as  a  leading  decision. 
Mr.  Justice  Glover  so  treats  it  in  a  case  which  came  before  the  High  Court  so  late 
as  1868,  and  refers  to  it  as  deciding  that  champerty  per  se  wba  not  illegal 
(9  W.  R.  490).  In  this  same  case,  however,  Mr.  Justice  Macpherson  said  he  did 
not  feel  it  necessary  to  decide  the  question ;  and  in  consequence  of  the  opinions 
expressed  by  him  and  other  learned  Judges  in  India  in  recent  cases  it  will  be 
necessary  to  advert  shortly  to  some  of  the  subsequent  decisions. 

In  Oroae  and  another  v.  Amirtamayi  Da»i  (4  Bbngal  L.R.  1*),  which  was  the 
case  of  a  contract  of  a  champertous  character  made  by  a  Hindoo  widow, 
Mr.  Justice  Phear,  after  a  full  review  of  the  English  and  Indian  cases,  expressed  an 
opinion  that  the  law  which  renders  champerty  and  maintenance  illegal  in  England 
is  in  force  at  least  within  the  Presidency  towns ;  and  further  that  agreements  of 
that  character  were  against  the  interests  of  society  in  India,  and  therefore,  on 
grounds  of  public  policy,  void.     Upon  an   appeal  to  the  full  Court,  the  Chief 

♦  12  W.  R.  O.  J.  13. 
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Justice  (Sir  Barnes  Peacock)  did  not  adopt  this  ground  of  decision.  He  expressed 
his  opinion  thus : — "  That  the  deed  was  not  binding  on  the  reversionary  heirs,  if 
not  upon  the  ground  of  champerty,  upon  the  ground  that  it  was  an  unconscious 
able  bargain,  and  a  speculative,  if  not  gambling  contract."  Mr.  Justice  Mac- 
pherson  agreed  with  Mr.  Justice  Fhear  in  thinking  that  the  agreement  was  void^ 
as  being  against  public  policy. 

Mr.  Justice  Holloway,  in  a  case  which  came  before  the  High  Court  of  Madras 
in  its  original  jurisdiction  in  1870,  expressed  a  strong  opinion  that  the  English 
statute  and  common  law  relating  to  champerty  and  maintenance  prevailed  in  that 
Court,  and  rendered  contracts  bearing  that  character  void.  He  also,  with  some 
vehemence  of  language,  denounced  such  contracts  as  being  contraiy  to  public 
policy.  The  opinion  expressed  by  Mr.  Justice  Holloway  on  the  application  of  the 
English  statute  and  common  law  was  not  necessary  to  the  decision  of  the  case,  for 
the  agreement  sued  upon  was  clearly  extortionate,  and  there  were  other  sufficient 
grounds  for  the  mfusal  of  the  Court  to  enforce  it.  {MvUa  Jeffarji  Tyer  Ali  Saib 
v.  Yacali  Kadar  Bi,  7  Madras  H.  C.  R  128.) 

This  opinion  of  Mr.  Justice  Holloway  seems  to  be  directly  opposed  to  the 
view  expressed  by  Chief  Justice  Scotland  in  delivering  the  opinion  of  the  High 
Court  of  Madras  in  a  former  caae  (PitchaJcutti  Chetti  v.  Marruila  NayaJckan, 
1  Madras  H.C.R.  153).  The  Chief  Justice  there  says: — "Maintenance  and 
champerty  are  made  offences  by  the  common  and  statute  law  of  England,  which 
in  this  respect  has  no  application  to  the  natives  of  this  country,  and  in  consider- 
ing and  deciding  upon  the  civil  contracts  of  natives  on  the  ground  of  maintenance 
or  champerty,  we  must  look  to  the  general  principles  as  regards  public  policy  and 
the  administration  of  justice  upon  which  the  law  at  present  rests.  To  this  extent 
we  think  the  law  can  properly  be  applied  in  perfect  consistency  with  the  Hindoo 
law  relating  to  contracts.     (See  1  Strange's  Hindoo  Law,  275.) 

The  passage  in  Strange  alluded  to  by  the  Chief  Justice  descants  upon  the 
similarity  between  English  and  Hindoo  law  with  regard  to  the  invalidity  of 
contracts  which  violate  public  policy  and  the  interests  of  the  community. 

In  a  late  case  in  the  High  Court  of  Bombay,  Westropp,  Chief  Justice, 
declined  to  express  any  opinion  as  to  the  extent  to  which  the  law  of  champeHy  is 
applicable  to  the  Presidency  towns  or  in  the  Mofussil. 

To  return  to  the  Bengal  Presidency,  it  will  be  necessary  to  refer  to  one  more 
decision  only  before  coming  to  the  judgments  in  the  present  suit.  In  the  case  of 
Tara  Souvdeeree  Chowdhrain  v.  the  Court  of  Wards  (20  W.R  446),  the  Court 
(Sir  R.  Couch  being  Chief  Justice)  held  that  the  agreement  it  was  sought  to 
enforce  was  void,  "  as  being  contrary  to  public  policy,  and  as  therefore  not  giving 
any  right  to  sue  for  the  property  which  was  professed  to  he  passed  by  it."  The 
learned  Chief  Justice  commented  upon  and  adopted  the  observations  of  this 
Tribunal  in  the  case  of  Fisher  v.  Kamala  Naicker  (8  Moore  s  I.  A.,  170),*  He 
also  referred  with  approval  to  the  remarks  of  Mr.  Justice  Holloway  as  to  the 
mischievous  effects  of  such  agreements  in  India. 

It  is  to  be  observed  that  in  none  of  the  above  cases  did  any  question  arise  as 
to  the  liability  of  the  parties  who  entered  into  the  agreements  to  third  persons. 

To  come  to  the  judgments  in  the  present  suit.  Mr.  Justice  Macpherson  was 
of  opinion  upon  the  point  now  under  consideration  that  the  agreement  was  illegal 
and  void  as  being  against  ^blic  policy,  and  he  held,  on  the  authority  of  the 
English  case  of  Pechell  v.  Watson,  8  M.  and  W.,  691,  that  the  present  suit  might 
be  maintained. 

In  the  judgment  of  the  High  Court  delivered  by  Sir  R,  Couch,  C.J^  reversing 
Mr.  Justice  Macpherson's  decree,  the  Chief  Justice  says  j^  **  It  has  been  always 
admitted  that  the  English  common  law  and  the  statutes  as  to  maintenance  and 
champerty  are  not  applicable,  and  are  considered   as  having  no  force  in  this 

3  W.  R.  P.  C.  33  J  1  Suth.  P.  C.  B.  395. 
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csountiy.  They  certainly  do  not  apply  to  the  Mofussil,  whatever  question  there 
might  be  how  far  they  had  been  introduced  within  the  jurisdiction  of  the  Supreme 
Court.  The  ground  upon  which  agreements  which  are  champertous,  or  agreements 
for  maintenance,  have  been  held  to  be  void  in  this  country,  is  that  they  are 
contrary  to  public  policy;  or,  as  described  by  the  Judicial  Committee  of  the 
Privy  Council  (referring  to  the  case  in  8  Moore),*  are  considered  to  be  immoral 
and  against  public  policy  and  such  as  the  law  will  not  enforce  here,  and  treat  as 
▼oid."  And  he  held  that,  though  such  agreements  were  in  a  sense  illegal,  they 
did  not  amount  to  ''  an  offence  in  Indfa  so  as  to  give  a  right  of  action  to  a  person 
who  might  sustain  special  damage  from  it,  even  if  such  an  action  might  now  be 
maintained  against  a  person  committing  the  offence  of  champerty  in  England." 

It  will  now  be  convenient  to  refer  to  two  cas^s  before  this  Committee,  in  which 
the  subject  has  been  to  some  extent  considered.  In  the  case  reported  in  8th 
Moore,  the  Court  below  having  held  an  agreement  to  be  void  for  champerty,  thi» 
tribunal  thought  the  judgment  to  be  wrong  on  the  grounds  that  the  point  had  not 
been  raised  by  the  pleadings,  and  .also  that  the  agreement  was  in  no  sense 
champertous,  and,  this  being  so,  their  Lordships  observed :  "  It  was  unnecessary 
to  decide  whether  under  the  law  which  the  Court  was  administering  those  acts 
which  in  the  English  law  are  denominated  either  maintenance  or  champerty,  and 
are  punishable  as  offences,  partly  by  the  common  law  and  partly  by  statute,  are 
forbidden."  But  in  the  course  of  the  judgment  they  made  the  following  observa- 
tions :  "  The  Court  seem  very  properly  to  have  considered  that  the  champerty,  or 
more  properly  the  maintenance,  into  which  they  were  enquiring  was  something 
which  must  have  the  qualities  attributed  to  champerty  or  maintenance  by  English 
law;  it  must  be  something  against  good  policy  and  justice,  something  tending  to 
promote  unnecessary  litigation,  something  that  in  a  legal  sense  is  immoral,  and  to 
the  constitution  of  which  a  bad  motive  is  in  the  same  sense  necessary." 

It  is  unnecessary  now  to  say  whether  the  above  considerations  are  essential 
ingredients  to  constitute  the  statutable  offence  of  champerty  in  England ;  but  they 
have  been  properly  regsirded  in  India  as  an  authoritative  guide  to  direct  the 
judgment  of  the  Court  in  determining  the  binding  nature  of  such  agreements  there. 

In  the  more  recent  case  before  this  tribunal,!  in  which  a  suit  to  enforce  an 
unrighteous  and  champertous  bond  was  dismissed,  the  following  observations  were 
made : — 

''  With  respect  to  the  law  of  champerty  or  maintenance,  it  must  be  admitted, 
and  indeed  it  is  admitted  in  many  decided  cases,  that  the  law  in  India  is  not  the 
same  as  it  is  in  England.  The  statute  of  champerty  being  part  of  the  statute  law 
of  England,  has  of  course  no  effect  in  the  Mofussil  of  India ;  and  the  Courts  of 
India  do*  admit  the  validity  of  many  transactions  of  that  nature,  which  would  not 
be  recognized  or  treated  as  valid  by  the  Courts  of  England.  On  the  other  hand 
the  cases  cited  show  that  the  Indian  Courts  will  not  sanction  every  description 
of  maintenance.  Probably  the  true  principle  is  that  stated  by  Sir  Barnes  Peacock 
in  the  course  of  the  argument,  viz.,  that  administering,  as  they  are  bound  to 
administer,  justice  according  to  the  broad  principles  of  equity  and  good  conscience, 
those  Courts  will  consider  whether  the  transaction  is  merely  the  acquisition  of  an 
interest  in  the  subject  of  litigation  bond  fide  entered  into,  or  whether  it  is  an 
unfair  or  illegitimate  transaction  got  up  for  the  purpose  merely  of  spoil  or  of 
litigation  disturbing  the  peace  of  families  and  carried  on  from  a  corrupt  and 
improper  motive."       • 

The  result  of  the  authorities,  then,  appears  to  be  that  the  English  laws  of 
maintenance  and  champerty  are  not  of  force  as  specific  laws  in  India ;  and  the 
decisions  to  this  effect  appear  to  their  Lordships  to  rest  on  sound  principles.  So 
far  as  concerns  the  Mofussil,  there  is  no  ground  on  which  it  can  be  contended  that 
these  laws  are  in  force  there.     The  question  has  chiefly  been  whether  they  are 

♦  3  W.  B.  P.  C.  33  ;  1  Silth.  P.  C.  R.  395.  f  22  W.  R.  148,  152  ;  2  Suth.  P.  C.  R.  977,  982. 
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in  force  in  the  Presidency  town^i  although  the  distinction  between  the  Presideiicy 
towns  and  the  Mofussil  has  not  been  always  borne  in  mind. 

It  is  to  be  observed  that  the  English  statutes  on  the  subject  were  passed  in 
early  times,  mainly  to  prohibit  high  judicial  officers  and  officers  of  state  from 
oppressing  the  king's  subjects  by  maintaining  suits  or  purchasing  rights  in 
litigation.  No  doubt,  by  the  common  law  also,  it  was  an  offence  for  those  and 
other  persons  to  act  in  this  mannen  Before  the  acquisition  of  India  by  the  British 
Crown,  these  laws,  so  far  as  they  may  be  understood  to  ^*eat,  aa  a  specific  offence, 
the  mere  purchase  of  a  share  of  a  property  in  suit  in  consideration  of  advances 
for  carrying  it  on,  without  more,  had  become  in  a  great  degree  inapplicable  to  the 
altered  state  of  society  and  of  property.  They  were  laws  of  a  special  ciiaracter, 
directed  against  abuses  prevalent,  it  may  be,  in  England  in  early  times^  and  had 
fallen  into,  at  least,  comparative  desuetuda  Unless,  therefore,  they  were  plainly 
appropriate  to  the  condition  of  things  in  the  Presidency  towns  of  India,  it  ought 
not  to  be  held  that  they  had  been  introduced  there  as  specific  laws  upon  the 
general  introduction  of  British  law.  The  principles  on  which  the  exclusion  from 
India  of  special  English  laws  rest  are  explained  in  the  well-known  judgment  of 
The  Mayor  of  Lyons  v.  The  East  Inndia  Company  (1  Moore's  Indian  AppcKftLs,  176). 
It  appears  to  their  Lordships  that  the  condition  of  the  Presidency  towns, 
inhabited  by  various  races  of  people,  and  the  l^islative  provision  directing  all 
matters  of  contract  and  dealing  between  party  and  party  to  be  determined  in  the 
case  of  Mahomedans  and  Hindoos  by  their  own  laws  and  usages  respectively, 
or  where  only  one  of  the  parties  is  a  Mahomedan  or  Hindoo  by  the  laws  and 
usages  of  the  defendant,  furnish  reasons  for  holding  that  these  special  laws  are 
inapplicable  to  these  towns.  There  seems  to  have  been  always,  to  say  the  leasts 
great  doubt  whether  they  were  in  force  there,  a  circumstance  to  be  taken  into 
consideration  in  determining  whether  they  really  were  pert  of  the  law  intfoduced 
into  them. 

It  would  be  most  undesirable  that  a  difference  should  exist  between  the  law  of 

the  towns  and  the  Mofussil  on  this  point.    Having  regard  to  the  frequent  dealings 

^between  dwellers  in  the  towns  and  those  in  the  Mofussil,  and  between  native 

persons  under  different  laws,  it  is  evident  that  difficult  questions  would  constantly 

arise  as  to  which  law  should  govern  the  case. 

But  whilst  their  Lordships  hold  that  the  specific  English  law  of  maintenance 
and  champerty  has  not  been  introduced  into  Indian  it  seems  clear  to  them  upon 
the  authorities  that  contracts  of  this  character  ought  under  certain  circumstances 
to  be  held  to  be  invalid,  as  being  against  public  policy.  Some  of  the  circumstances 
which  would  tend  to  render  them  so  have  been  adverted  to  in  the  two  judgments 
of  thi8'tribi]inal  already  cited. 

Their  Lordships  think  it  may  properly  be  inferred  from  the  decisions  above 
referred  to,  and  especially  those  of  this  tribunal,  that  a  fidr  agreement  to  supply 
funds  to  carry  on  a  suit  in  consideration  of  having  a  share  ei  the  property,  if 
recovered,  ought  not  to  be  regarded  as  being,  per  «6,  opposed  to  public  policy. 
Indeed,  cases  may  be  easily  supposed  in  which  it  would  be  in  furtherance  of  right 
and  justice,  and  necessary  to  resist  oppression,  that  a  suitor  who  had  a  just  title 
to  property,  and  no  means  except  the  property  itself,  should  be  assisted  in  this 
manner. 

But  agreements  of  this  kind  ought  to  be  carefully  watched,  and  when  found 
to  be  extortionate  and  unconscionable,  so  as  to  be  inequitable  against  the  party ; 
or  to  be  made,  not  with  the  boruifide  object  of  assisting  a  claim  believed  to  be 
just,  and  of  obtaining  a  reasonable  recompense  therefor,  but  for  improper  objects^ 
as  for  the  purpose  of  gambling  in  litigation,  or  of  injuring  or  oppressing  others  by 
abetting  and  encouraging  unrighteous  suits,  so  as  to  be  contrary  to  public  policy, 
— effect  ought  not  to  be  given  to  them. 

Such,  then,  being  the  law  on  this  subject  in  India,  it  fails  to  support  the 
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present  aeiion.  It  may  be  that  the  contract  in  this  case  is  unconscionable,  and 
one  which  ought  not  to  have  been  enforced  against  the  McQueens  if  their  suit 
had  been  successful ;  but  assuming  this  to  be  so,  the  plaintiffs,  in  their  Lordships' 
view,  have  failed  to  establish  that  an  action  arises  to  them  therefrom  against  the 
defendant  for  the  losses  and  costs  of  the  litigation.  By  the  law  of  India,  as 
above  interpreted,  the  a^eement  did  not  constitute  a  punishable  offence,  and 
the  action  cannot  ther^ore,  as  pointed  out  by  the  Chief  Justice  below,  be 
sustained  on  the  ground  that  where  an  indictable  offence  has  been  committed^ 
and  an  individual  has  suffered  special  loss,  a  remedy  by  action  is  given  to  him 
as  the  party  aggrieved,  nor  does  there  appear  to  be  any  other  principle  upon 
which  the  action,  under  the  circumstances  of  the  present  case,  can  oe  maintained* 
Whatever,  therefore,  may  be  the  rights  of  the  parties  to  the  agreement  as  between 
themselves,  their  Lord^ips  think  that  the  High  Court  was  right  in  holding 
that  the  action  of  the  plaintiffs  against  a  third  party^  founded  on  the  alleged 
champerty,  cannot  be  maintained. 

There  remains  the  question  whether  the  action  can  be  supported  against 
the  defendant,  as  being  an  actor  in  the  suit,  and  having  an  interest  in  it  It  is 
to  be  observed  that  a  suit  of  this  kind,  in  the  absence  of  malice,  and  of  the  want 
of  probable  cause,  is  of  the  first  impression,  no  precedent  for  it  having  been  found 
either  in  England  or  India.  It  may  be  assumed  that,  under  the  first  agreem^:it» 
the  defendant  acquired  a  contingent  interest  in  the  property  the  subject  of  the 
suit  to  the  extent  of  one-third  snare,  besides  the  security  for  his  advances ;  that 
he  agreed  to  supply  all  the  funds  required  to  carry  on  the  litigation,  and  that 
be  obtained  the  virtual  control  of  the  proceedings ;  for  althoug}^  under  certain 
eircumstances,  McQueen  was  to  manage  the  suit,  and  in  any  case  to  assist  in  the 
management,  the  supreme  control  was  to  belong  to  the  defendant,  subject  to  a 
power  of  revocation  by  the  McQueens  on  onerous  terms,  which  was  not  exercised* 
^ut  this  state  of  things  created  no  legal  privity  between  the  plaintiffs  and  the 
defendant^  from  which  a  promise  can  be  implied  on  the  part  of  the  defendant  to 
pay  the  present  plaintiffs  the  costs  of  the  former  suit,  on  which  an  action  of 
eontiact  can  be  founded ;  nor  does  it  establish  a  legal  wrong,  (or  the  former  suit^ 
as  already  shown,  was  brought  without  improper  motives,  a^d  upon  reasonable 
cause.  It  has,  however,  been  contended  that  it  would  be  oiUy  in  accordance  with 
justice  and  equity  that  he  who  was  the  principal  mover  of  a  suitj  and  had  an 
interest  in  it,  should  be  made  liable  to  the  costs.  It  is  obvious  that  a  wide  field 
of  new  litigation  would  be  opened  if,  after  the  termination  of  the  original  suit, 
another  independent  suit  might  on  such  general  grounds  be  brought  against 
third  persons*  Interminable  questions  wouui  arise  as  to  the  degree  of  meddling 
and  assistance  which  would  create  the  liability.  So  far  as  precedents  exist,  it 
is  either  in  the  original  suit  itself,  or  by  the  exercise  of  tiie  summary  jurisdiction 
of  the  Courts,  that  any  such  liability  has  been  enforced.  It  is  ordinary  practice, 
if  the  plaintiff  is  suing  for  another,  to  require  security  for  costs,  and  to  stay  the 
proceedings  until  it  is  given«  The  now  plaintiffs  were  fully  aware,  during  the 
pendency  of  the  former  suit,  of  the  arrangement  between  the  MdQueens  and 
the  defendant;  but  instead  of  applying  (or  securitv  for  costs,  they  petitioned 
the  Court  to  make  him  a  co-plaintiff  under  s.  73  oi  Act  YIII.  Without  decid- 
ing whether  this  application  was  rightly  rejected,  it  is  enough  to  say  that  its 
Section  cannot  give  ground  for  an  action  which  woul(|^not  otherwise  lie. 

The  instances  in  which  persons  other  than  parties  to  the  suit  have  been  held 
liable  to  costs  in  England,  have  been  principally  those  of  solicitors,  over  whom 
the  Court  exercises  disciplinary  jurisdiction,  as  in  the  case  of  re  Jones  (L.R  6  Ch. 
Ap.  497).  The  Courts  have  also  ordered  the  real  parties  to  pay  the  costs  in 
actions  of  ejectment,  originally  on  the  ground  that  that  action  was  in  form  a 
fictitious  proceeding,  and  having  once  assumed  this  power  they  have  continued 
to  exercise  it  in  the  actions  substituted  for  that  of  ejectment.    Again,  the  Courts , 
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it  has  been  said,  would  so  interfere  in  case  of  any  contempt  or  abuse  of  their 
proceedings  (See  Hayvxx/rd  v.  Oifford,  4  M.  &  W.  194).  But  all  these  cases 
relate  to  applications  either  in  the  cause  itself,  or  to  the  summary  jurisdiction  of 
the  Court 

A  case  in  the  High  Court  in  Calcutta*  was  much  relied  on  by  the  appellant's 
Counsel  There,  in  a  suit  brought  (in  the  original  jurisdiction)  to  recover 
possession  of  land  by  a  nominal  plaintiff,  Mr.  Justice  Phear,  on  a  motion  made 
apparently  in  the  suit,  ordered  the  real  plaintiffs  to  pay  the  costs.  His  judg- 
ment is  placed  mainly  on  the  ground  that  the  jurisdiction  exercised  by  the 
English  Courts  in  actions  of  ejectment  was  introduced  into  the  original  juris- 
diction of  the  High  Court,  and  was  applicable  to  analogous  actions  brought  to 
recover  land  there.  The  Chief  Justice  (Sir  Barnes  Peacock)  in  affirming  this 
order  on  appeal,  supported  it  not  only  on  the  ground  on  which  Mr.  Justice 
Fhear's  judgment  rests,  but  on  the  circumstances  of  the  case,  which  showed,  as 
he  thought,  that  there  had  been  **  a  gross  abuse  of  the  powers  of  the  Court,  and  a 
contempt  of  Court." 

It  is  obvious  that  there  is  nothing  in  these  judgments  which  gives  sappoH 
to  the  contention  that  an  independent  action  will  under  such  circumstances  lie. 

It  was  lastly  insisted  for  the  plaintiffs  that  if  the  costs  in  India  were  not 
recoverable,  the  action  ought  to  be  sustained  for  those  incurred  in  the  appeal  to 
Her  Majesty,  subsequently  to  the  purchase  made  by  the  defendant,  pending  that 
appeal,  of  all  the  rights  of  the  McQueens  in  the  property  and  the  suit.  Un- 
doubtedly the  McQueens  after  this  purchase  became  nominal  appellants  only,  and 
the  -claim  of  the  plaintiffs  to  recover  these  latter  costs  is  as  strong  as  a  case  of  the 
kind  can  be.  But  even  so,  it  is  not  stronger  than  many  cases  of  ordinary 
occurrence,  as,  for  instance,  trustees  suing  on  behalf  of  those  beneficially  interested, 
or  the  assignors  of  choses  in  action  on  behalf  of  their  assignees ;  and  in  these  and 
similar  cases  which  have  long  been  familiar  to  the  Courts,  whilst  modes,  such  as 
requiring  security  for  costs,  have  been  devised  for  reaching  the  real  party,  no 
independent  action  for  the  costs  against  a  stranger  to  the  record  has  ever  been 
sanctioned.  Their  Lordships  therefore  think  that  no  distinction  can  properly  be 
made  between  the  costs  of  the  appeal  and  the  rest  of  the  costs. 

It  results  from  what  has  been  stated,  that  by  Ens^lish  law  an  action  cannot 
be  maintfuned  against  a  third  person  on  the  ground  lat  he  was  a  mover  of,  and 
had  an  interest  in  the  suit,  in  the  absence  of  malice  and  want  of  probable  cause. 
Consequently,  if  that  law  governs,  the  second  ground  on  which  it  is  sought  to 
support  the  present  action  fails.  And  if  the  law  administered  in  the  Mofussil 
is  to  be  resorted  to,  the  absence  of  all  precedent  in  a  case  of  such  conmion 
occurrence  affords  an  irresistible  presumption  that  no  such  action  is  maintainable 
there.  In  answer  to  the  suggestion  that  if  no  precedent  exists,  it  should  now  be 
made,  it  has  been  already  pointed  out  that  where  there  is  neither  privity  of  some 
kind  nor  a  wrong,  the  prmciple  upon  which  actions  are  ordinarily  sustained  is 
wanting.  When  it  is  urged  that  the  claim  should  be  decided  upon  general 
principles  of  justice,  equity,  and  good  conscience,  it  is  to  be  observed,  in  addition 
to  the  considerations  already  adverted  to,  that  these  principles  are  to  be  invoked 
only  in  cases  "  for  which  no  specific  rules  may  exist."  Now  it  appears  to  their 
Lordships  to  result  from  what  has  been  already  observed,  that  rules  may  properly 
be  considered  to  exist  whii^h  define  the  character  of  actions  of  this  kind,  and  the 
circumstances  under  which  alone  they  can  be  brought,  and  that  it  would  be  out 
of  place  to  resort  to  these  general  principles  in  deeding  with  such  actions.  The 
consequences  of  such  a  resort  in  cases  of  this  character  would  be  to  make  the  law 
utterly  uncertain,  to  raise,  as  before  observed,  interminable  questions  as  to  the 
degree  of  interference  which  would  sustain  the  action,  and  mischievously  to 
multiply  and  perpetuate  litigation  after  the  termination  of  the  original  suit. 

♦  14  W.  R.  O.  J.  1. 
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Their  Lordships,  therefore,  feel  constrained  to  hold  that  in  the  absence  of  circum- 
stances to  convert  the  prosecution  of  the  former  suit  into  a  wrong,  the  present 
action  cannot  be  maintained. 

It  has  been  a  misfortune  to  the  plaintiffs  that  security  was  not  obtained  for 
the  costs  in  the  course  of  the  formei^suit*  Their  Lordships  also  think  the 
defendant  was  to  blame  in  not  coming  forward  as  the  real  party  in  the  former 
appeal  Under  these  circumstances,  whilst  they  must  humbly  advise  Her  Majesty 
to  affirm  the  judgment  appealed  from,  they  will  make  no  order  as  to  costs. 


The  28th  November  1876. 

Present : 

Sir  James  W.  Colvile^  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Act  VIII  of  1859  88. 102, 103,  amd  208  {when  applicahle)^Trwmf&ree  of  Decree- 
Contest  08  to  Eqwitdble  Iriterest  va  Decree — Questions  of  LegUiraoLcy  of  Heir 
— Act  XXIII  of  1861  «.  11-^Party  to  Suit—Jterisdiction — ConserU. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Abidunnissa  Khatoon 

versus 
Amirunnissa  Khatoon. 

• 

Act  Vm  of  1869  8<  102  refers  to  cases  of  sabstitatioii,  in  the  caae  of  the  death  of  a  sole  plaintiff  or 
sorriying  plaintiff,  of  a  legal  representative  of  sooh  plaintiff,  where  there  is  no  dispnte. 

B.  103  has  reference  only  to  a  state  of  things  existing  before  the  hearing  or  at  the  hearing  of 
tlte  suit. 

No  one  can  be  a  transferee  of  a  decree  within  the  terms  of  a  208,  if  the  decree  was  not  transferred 
to  him  by  assignment,  or  if  no  incident  had  occnrred  (i^.,  no  death,  no  devoltition,  or  no  succession)  on 
which  the  law  coald  operate  to  transfer  any  estacte  to  him. 

8.  208  was  not  intended  to  apply  to  cases  where  a  serious  contest  arose  with  respect  to  the  rights  of 
persons  to  an  equitable  interest  in  a  decree,  nor  was  it  intended  to  enable  them  to  try  an  important 
qnestton,  such  as  Hie  legitimacy  or  illegitimacy  of  an  heir. 

There  must  be  two  conditions  to  give  the  Court  jurisdiction  under  Act  XXIII  of  1861  s.  11 — the 
question  must  be  between  parties  to  the  suit,  and  must  relate  to  the  execution  of  the  decree.  A  person, 
by  merely  applying  for  execution  of  the  decree,  does  not  constitute  himself  a  party  to  the  suit. 

(yonsent  to  the  exercise  of  jurisdiction  cannot  be  assumed,  even  if  consent  would  have  given  juris- 
diction in  the  case. 

Mr.  Doyne  for  Appellant. 
Mr.  Leithy  Q.C,  and  Mr.  C.  W.  Arathoon  for  Respondent. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  Judicature  at  Calcutta. 
The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Committee. 
The  litigation  was  a  sequel  to,  and  wholly  arose  out  of,  a  previous  suit  in  which 
the  parties  were  interested,  and  which  was  finally  disposed  of  by  the  judgment  of 
their  Lordships  in  January  1875.  The  question  now  arising  was  whether  the 
respondent  should  have  been  allowed  to  maintain  the  present  action  while  prose- 
cuting the  former  appeal,  or  whether  she  had  not,  by^her  success  in  that  appeal^ 
deprived  herself  of  all  locus  stamdi  to  put  in  issue  the  illegitimacy  of  Wajed  All, 
the  son  of  the  appellant.  Both  Courts  had  decided  against  the  legitimacy  df 
Wajed  Ali,  and  against  their  decision  and  on  the  points  alluded  to  the  appellant 
now  sought  the  intervention  of  the  Queen  in  Council. 

Sinr  Robert  Collier  delivered  judgment  as  follows : — 

The  facts  necessary  to  the  understanding  of  the  question  whidi  arises  in  this 
appeal  may  be  thus  shortly  stated : 
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Wahed  Ali  brought  a  suit  againfit  his  father  Abdool  Ali  to  recover  the  pos- 
session of  a  considerable  quantity  of  landed  property,  and  it  may  be  enough  for 
the  present  purpose  to  describe  the  subject  of  contention  between  them  thus: 
The  father  had  executed  certain  hibbanamahs  in  &vor  of  his  son  when  that  son 
was  an  infant.  It  was  alleged  on  the  part  of  the  father  that  the  son  had  subse* 
quently  executed  certain  ikramamahs,  whereby  he  divested  himself  of  the  benefit 
which  he  derived  under  the  previous  hibbanamahs.  The  Court  of  FiiBt  Instance 
dismissed  the  suit  of  the  son,  with  the  exception  of  that  part  which  related  to 
some  property  which  he  derived  from  his  mother,  and  about  which  no  question 
arose.  Upon  that,  *  Wahed  appealed  to  the  High  Court.  Pending  the  appeal, 
Wahed  died ;  and  thereupon  the  High  Court,  as  it  appears  to  their  Lordships, 
under  the  powers  given  them  by  s.  103  of  Act  VIII  of  1869,  substituted  his 
widow  Abidunnissa  for  Wahed  for  the  purpose  of  prosecuting  the  appeal.  The 
appeal  was  prosecuted;  the  High  Court  fouhd  the  ikrarnamahs  to  have  been 
•invalid,  and  reversed  the  decision  of  the  Court  below.  The  Court  observe  that 
since  the  death  of  Wahed  **  disputes  have  arisen,  and  litigation  is  now  pending 
concerning  his  proper  legal  representative ;  and  for  the  purpose  of  prosecuting 
this  appeal  we  have  admitted  his  widow  Mussumat  Abidunnissa  Khatoon  to  be  his 
legal  representative."  At  the  conclusion  of  the  judgment  they  thus  express  ihem- 
•selves:  ''The  d^ree  of  the  Court  below  is  reversed,  with  costs.  Confining  ourselves 
to  the  matters  in  issue  in  the  present  suit,  our  decree  wiU  proceed  on  the  basis  of 
the  validity  of  the  three  deeds  of  gifb^  and  the  invalidity  of  the  later  documents. 
We  shall  declare  ihat  Moulvi  Wahed  Ali  was,  in  his  lifetime,  and  that  those  who 
are  now  by  law  his  heirs  and  representatives  are,  entitled  to  a  decree  for  setting 
aside  the  documents  relied  upon  by  the  respondents,  and  for  the  recovery  of  the 
property  sued  for."  It  is  to  be  observed  that  the  decree  drawn  up  in  pursuance 
of  this  judgment  does  not  conform  to  that  portion  of  the  judgment  in  which  it  is 
said  that  the  representatives  of  Wahed  are  entitled  to  a  decree  for  the  recovery  of 
the  property  sued  for.  The  decree  is  in  these  terms : — "  It  is  declared  that  the 
several  ikrarnamahs  and  miras  pottahs,  dated  respectively  the  29th  Falgoon  1 259, 
16th  Aughran  1263,  6th  ^eyt  1264,  and  the  16th  Aughran  1268,  were  of  no  effect 
and  void  against  Moulvi  Wahed  Ali  in  his  lifetime,  and  are  void  against  his  lawful 
representatives.  And  it  is  further  ordered  and  decreed  that  the  defendants, 
respondents,  who  appeared  in  this  appeal,  do  pay  to  the  plaintiff,  appellantB» 
''  the  sum  of  Rs.  3,000."  So,  in  fact,  all  that  could  be  executed  under  this  decree 
is  the  order  for  costs,  the  rest  of  the  decree  being  declaratory  only. 

It  has  been  argued,  however,  that  the  decree  ought  to  be  taken  to  be  in  con- 
formity with  the  judgment.  Their  Lordships  are  by  no  means  satisfied  that  this 
decree  improvide  emanamt.  If  it  were  necessary,  they  would  be  disposed  to  take 
it  as  it  stands,  and  to  declare  that  the  rights  of  the  parties  were  determined  by  it. 
But  in  the  view  which  they  take  of  the  case  it  is  not  necessary  to  decide  this 
point;  and  it  tttay  be  assumed  for  argument's  sake  that  the  decree  is  in  conformity 
with  the  latter  words  of  the  judgment  which  have  been  read. 

An  appeal  was  preferred  from  this  judgment  to  Her  Mi^esty  in  Council,  and 
in  1876  the  judgment  was  reversed.*  In  the  meantime,  however,  pending  the 
appeal,  oertom  execution  proceedings  were  taken.  The  widow  Abidunnissa 
applied  for  execution  on  behalf  of  herself,  and  also,  in  a  different  eharaoter,  as 
guardian  of  an  infant  son,  Wajed  Ali,  whom  she  alleged  to  have  been  bom  to  h^ 
husband  after  her  husband's  death:  The  legitimacy  of  this  child  was  disputed  by 
Abdocd  Ali.  Certain  other  parties  also  applied  for  execution,  Messrs.  Wise  and 
Dunne;  but  as  nodiing  appears  to  turn  on  the  proceedings  taken  by  them,  no 
further  mention  will  be  made  of  them. 

The  Judge  of  Dacca,  before  whom  the  case  originally  came,  appears  to  have 
held  that  he  had  no  jurisdiction  in  a  mere  execution  proceeding  to  aetermine  such 

♦  5etf  23  W.  R.  208  ;  and  unte  p.  87. 
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a  question  aa  the  legitimacy  or  the  illegitimacy  of  Wajed  Ali,  the  son  whom  the 
widow  had  put  forward  as  being  legitimately  bom  to  Wahed.  Unfortunately,  we 
haye  not  the  original  judgment  of  the  Judge  of  Dacca  before  u&  But  we  come  to 
the  conclusion  that  the  Judge  so  decided,  from  the  first  order  of  the  High  Court 
on  remand  and  what  proceedod  from  the  Judge  upon  the  remand.  The  High 
Court,  in  remanding  the  case,  made  these  observations :  ^*  The  Lower  Court  has 
assigned  no  good  reason  whatever  for  not  entertaining  and  disposing  of  the  appli-* 
cation  for  execution  made  in  this  case.  Under  ss.  102  and  103  and  s^  208  of 
Act  YIII  of  1859,  the  case  may,  so  far  as  anything  has  been  shown  to  us  to  the 
eontrary,  be  perfectly  well  disposed  of  without  a  separate  regular  suit/'  And 
thereupon  they  remanded  the  case  to  be  disposed  of  by  the  Judge  of  Daoea,  and 
directed  him  to  determine  the  question  of  the  legitimacy  of  Wajed  Ali.  After  a 
second  remand,  this  question  was  heard  and  decided  by  the  Judge  of  Dacca 
and  decided  against  the  widow,  the  Judge  holding  that  Wajed  Ali  was  supposi* 
titiou8»  Subsequently,  on  appeal,  the  same  matter  came  bef<»«  the  Court ;  and 
two  Judges  of  the  High  Court  reversed  the  judgment  of  the  Judge  of  Dacca^  and 
held  thi^  Wajed  Ali  was  the  legitimate  son  of  Wahed.  They  refer  to  the  pro<» 
ceedings  in  this  manner :  They  state :  "  The  question  that  is  now  before  us  is, 
whether  the  person  who  goes  by  the  name  of  Wajed  Ali  is  or  isi  not  a  po6thunK>us 
son  of  the  said  Wahed  Ali ;  and  whether,  therefore,  one  Abidunnissa  who  is 
admittedly  the  guardian  of  Wajed  Ali,  if  there  is  such  a  person  in  reality,  is 
entitled  to  execute  the  said  decree  partly  in  her  own  right  and  partly  as  mother 
and  guardian  of  the  said  Wajed  Ali," — and  they  decree, — ''  that  Abidunnissa  be 
declared  entitled  to  execute  the  whole  of  her  decree  against  the  judgment  debtor 
before  us," — that  is,  in  her  two  capacities,  partly  for  herself  and  partly  in  her  new 
capacity  of  guardian  of  Wajed  All..  It  appears  to  their  LordBhips,  that  she,  in  her 
character  of  guardian  of  Wajed  Ali,  became  a  new  party  in  these  proceedings,  just 
to  the  same  extent  that  Wajed  Ali  would  have  become  himself  if,  after  he  bad 
come  of  age,  he  had  appeared  by  his  attoiiiey. 

Upon  this,  Abdool  Ali  having  died,  his  widow  Amirunnissa  instituted  the 
present  suit  for  the  purpose  of  setting  aside  the  last  judgment  which  has  been 
referred  to  mainly  upon  two  grounds ;  in  the  first  place,  that  in  an  execution  pro- 
ceeding it  was  not  competent  to  the  Court  to  entertain  such  a  question  as  the 
legitimacy  of  Wajed;  and  secondly,  upon  the  merits.  On  the  other  hand, 
Abidunnissa  contends  that  the  suit  is  not  maintainable,  because  the  very  question 
baa  been  decided  between  the  same  parties  in  a  previous  suit  by  a  Court  of  com- 
petent jurisdiction.  In  other  words,  she  pleads  res  jvdicata,  and  she  also  joins 
issue  upon  the  merits. 

As  far  as  the  merits  are  concerned,  both  Courts  have  found  that  Wajed  was 
not  the  son  of  Wahed ;  and  the  sole  question  before  their  Lordships  is  this, 
whether  this  question  is  res  judicata  or  not.  There  is  no  doubt  tiiat  in  the 
execution  proceeding,  which  has  been  referred  to,  the  very  same  issue  was  tried 
between  the  same  parties.  The  sole  question  is,  whether  the  Court  had  jurisdiction 
in  such  a  proceeding  to  try  it. 

Some  attempt  was  made  to  establish  that  Abdool  had  originally  consented  to 
the  exercise  of  this  jurisdiction,  but  their  Lordships  cannot  assi^me  this.  The 
inference  appears  to  them  the  other  way.    They  have  ^ot  the  reoord  of  the  first 

Eroceeding  oefore  the  Judge  of  Dacca ;  but  the  Judge  of  Dacca  decided  that  he 
ad  not  jurisdiction  to  determine  the  question  in  that  suit.  It  appears  to  their 
Lordships  that  it  ought  not  to  be  assumed  that  he  would  have  come  to  that 
conclusion  unless  the  objection  had  been  raised ;  the  assumption  would  be  the 
other  way.  They  cannot,  therefore,  assume  consent  even  if  consent  would  have 
given  jurisdiction  in  such  a  case. 

■   The  question,  whether  the  jurisdiction  existed  or  not,  depends  entirely  upon 
the  construction  of  certain  Sections  in  two  Acts  which  have  been  referred  to ;  the 
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the  part  of  the  plaintiff,  bat  a  Tery  strong  presomption  arising  from  the  conduct  of  the  parties  in  the 
suit,  that  the  property  in  question  was  not  dewuttur  as  alleged  by  the  plaintiff. 

The  plaintiff  relied  upon  certain  statements  in  a  monrosee  pottah  and  a  bill  of  sale  as  an  adnusaon 
which  estopped  the  parties  to  them  from  asserting  that  the  lands  therein  mentioned  were  not  dewuttor. 
Bat  their  Lordships  held  that  the  statemente  mnst  be  taken  as  a  whole,  and  so  taking  them  it  would 
appear  that,  granting  that  the  lands  were  dewuttur,  the  sale  would  be  justifiable,  the  statement  being 
that  the  sale  was  made  for  the  purpose  of  the  repair  of  the  temple  of  the  idol. 

A  shebait  has  the  same  or  an  analogous  right  to  that  of  a  manager  of  an  infant  heir,  and  has  authority 
to  raiae  money  for  the  benefit  of  the  estate* 

The  grant  of  a  mokurruree  pottiUi  cannot  be  said  to  be  an  improvident  way  of  raising  money,  if  it 
were  necessary  to  do  it  at  all.  It  still  left  a  rent  for  the  sustentatlon  of  the  idol ;  and  if  the  transaction 
be  bimdfide,  the  subsequent  sale  of  part  of  the  rent  was  justified  by  the  imperious  necessity  of  fomidi- 
ing  the  temple  which  had  been  commenced. 

If  only  part  of  the  money  raised  was  required  for  the  repairs  of  the  idol,  the  deeds  would  not  be 
wholly  void  by  reason  that  some  of  the  money  was  raised  for  another  purpose.  The  plaintiffs  should 
have  offered  to  nsimborse  the  bend  fide  purohasers  so  much  of  the  money  as  had  been  legittmately 
•dvaftced* 

Mr.  LeUh,  Q.C,  and  Mr,  WiUiamson  for  Appellant, 
Mr,  Cowie,  Q,C.,  for  Respondents. 

This  was  an  appeal  from  two  decrees  of  the  High  Court  at  Galcutta*  revers- 
ing a  decree,  in  the  appellant's  favor,  of  the  Officiating  Subordinate  Judge.  The 
original  suit  was  instituted  by  the  appellant,  claiming  as  shebait,  or  custodian,  of 
an  idol  to  have  possession  of  real  property  alleged  to  belong  to  the  idol,  and  to 
set  aside  certain  deeds  conveying  away  that  property.  The  first  Court  gave  the 
appellant  a  decree  for  the  reUef  asked  for.  The  High  Court  decided  that  the  pro* 
perty  was  Hot  dewuttur  land,  and  that  the  alienation  of  the  property  was  valid, 
and  that  the  plaintiff  had  no  right  to  it. 

Sir  Montague  Smith  delivered  the  judgment  of  the  Judicial  Committoe  as 
follows : — 

This  is  a  suit  brought  by  the  appellant  Konwur  Doorgaoath  Roy  to  set  aside 
certain  alienations  of  two  thirds  of  an  ancestral  mehal  called  Gopejan,  made  by 
his  grandmother  Rani  Rashmoni,  on  the  ground  that  the  mehal  had  been  dedi- 
cated to  the  worship  of  an  idol  Radha  Mohun  Thakoor.  The  respondents  are 
the  successors  of  the  original  grantees,  or  persons  deriving  title  from  them.  To 
show  the  position  of  Rashmoni  at  the  time  she  made  the  alienations  in  question, 
and  that  she  may  have  acted  not  merely  as  the  widow  and  heiress  of  her  deceased 
husband  Roy  Bijoy  Krishna,  an  anwrrtdti-patra  has  been  put  in,  which  gave  her, 
undoubtedly,  special  powers.  The  cmumati^atra,  or  so  much  of  it  aa  is  material, 
is  as  follows : — '^  You  are  my  wife.  You  have  no  children  bom  to  you. '  I  am 
now  very  ill  in  body.  I  have  no  hope  of  life.  On  my  death  there  will  be*  no  one  to 
perfoim  the  ancestral  debkisti  (worship  of  the  gods),  etc.,  and  offer  the  jolpirida 
(funeral  cake  and  libations  of  water)  of  my  ancestors.  For  the  observance  of  all 
these  rites,  and  of  the  jolpinda  to  the  ancestors,  a^  well  as  the  preservation  of 
the  zemindaris,  lakeraj,  dewuttur,  etc.,  I  in  my  sound  mind  give  you  permission 
on  my  death  to  keep  possession  of  my  zemindaris^  dewuttur,  etc.,  recording 
your  own  name  in  the  Collectorate  Sberishta,  to  remain  in  ei\joyment  of  the 
profits,  and  to  de&ay  the  expenses  of  the  debkisti  during  your  lifetime,  and  to 
adopt  one  or  two  sons  bom  in  the  family  pf  true  Bi*ahmans.  On  your  death,  that 
adopted  son  wiU  succeed  to  all  properties ;  and  on  the  said  adopted  son  attaining 
his  majority,  you  will,  if  you  should  desire  it,  get  his  name  recorded  in  the  ^emin« 
dari  Tahoot,  and  surrendef  the  entire  management  to  him ; "  and  then  there  is 
this  statement :  ''  Now  I  am  a  debtor  to  mahajuns  (creditors).  Some  mebals  of 
the  zemindari  are  in  mortgage  on  account  of  those  debts.  If  there  should  be  no 
other  means  of  liquidating  the  debts,  you  will  either  sell  a  small  portion  pf  tiie 
zemindari  or  make  conditional  sale  of  it,  as  appears  necessary,  and  liquidate  the 
debts." 

Now,  undoubtedly,  there  is  a  reference  to  dewuttur  property  in  this  doco-' 
ment,  but  this  document  itself  creates  no  endowment ;  and  it  is  necessary  for  tbo 
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plaintiff  to  show  aliunde  that  there  was  an  existing  endowment  in  favor  of  ihis 
particular  idol  to  which  the  word  dewuttur  may  be  referred. 

With  regard  to  the  position  of  Bashmoni  under  the  ari/umcUirpaira,  it  would 
seem  that  she  took  a  life  interest  in  the  properties,  and  that  power  was  given  to 
her  by  it  to  adopt  a  son.  It  must,  of  course,  be  admitted  that  this  document 
gave  no  authority  to  Rashmoni  to  alienate  the  estate;  but  she  had,  as  the 
manager  of  the  estote,  power,  if  it  were  dewuttur  dedicated  to  the  idol,  to  alienate 
no  much  of  it  as  was  necessary  to  keep  up  the  temple  and  worship  of  the  idol ; 
and  if  it  were  secular,  to  alienate  it  if  it  became  necessary  to  do  so  to  preserve 
the  rest  of  the  family  estate. 

That  being  her  position,  she  made  the  two  alienations  in  question.  The  first 
is  amourousee  mokurruree  pottah,  which  she  granted  to  two  persons,  Nimai  Soon^ 
dur  Roy  and  Ram  Soondur  Sen.  This  pottah  describes  the  estate  thus ;  Turruf 
Wargopjan  alias  €k)waljan,  which  is  admitted  to  be  the  estate  Qopejan,  ''the 
patrimonial  dewuttur  rent  free  land  of  Bijoy  Krishna  Roy,  my  late  husband,  the 
boundaries  of  which  are  on  the  east  Ihe  Ganges,"  and  so  <hi,  ''is  the  dewuttur 
property  of  the  Sri  Sri  Iswar  Radhamohun  Thakoor  of  Ranmuggur,  which  is  in 
my  possession  and  enjoyment  as  shebait  of  the  idol."  Then  the  grantor  notices 
the  fact  that  120  be^^hs,  or  one-third  of  that  mehal,  had  been  decreed  to  Bha- 
giruthi  Debi,  the  widow  of  one  of  her  husband's  brother's,  Ram  Krishna  Roy. 
**  With  the  exception  of  120  beegahs  of  mathan  land  decreed  in  the  suit  of  Bha- 
giruthi  Debi,  widow  of  the  late  Ram  Krishna  Roy,  the  eldest  brother  of  my  late 
nusband,  the  remaining  lakheraj  lands,"  and  so  on.  The  document  proceeds: 
'*  Now  the  temple  of  the  Sri  Sri  Iswar  being  broken,  and  necessary  repairs  and 
various  other  things  being  requisite  for  the  service  of  the  idol,  I  have  given  you  a 
settlement  as  a  mourousee  mokurruree  talook  of  the  entire  lakheraj  zemindari  rights 
in  the  said  mouzah  at  a  fixed  premium  of  Rs.  325,  for  a  consideration  of  Com- 
pany's Rs.  1,900^  which  I  have  received  in  cash  and  in  full  weight."  That  is  the 
substance  of  the  document. 

The  other  document  is  executed  by  Raabmoni  in  favor  of  Soondur  Krishna 
Sen,  one  of  the  family  of  one  of  the  granteeii  of  the  mokurruree.  It  is  a  bill  of 
sale  of  the  proprietary  right  to  the  extent  of  Rs.  300  of  the  mokurruree  rent, 
and  it  says:  ''Deducting  the  land  of  the  said  decree,  the  remainder  is  my 
own  right,"  referring  to  the  decree  in  favor  of  Bhagiruthi,  **  a  mourousee  and 
mokurruree  talook,  representing  the  entire  right  in  the  lakheraj  zemindm,  was 
given  in  settlement  of  Nimai  Soondur  Roy,  inhabitant  of  Naharpara,  and  Ram 
Soondur  Sen,  inhabitant  of  Koridha,  at  an  annual  jumma  of  Rs.  325,  exclusive  of 
collection  charges,  on  the  18th  Chejrt  of  the  year  1254.  They  hold  possession 
of  the  prope^y  as  a  mourousee  and  mokurrur0e  talook,  and  are  paying  the  fixed 
jumma.  I,  agreeably  to  the  instructions  of  pay  late  husband,  have  commenced 
building  the  temples  of  Sri  Sri  Iswar  Radhamohun  Thakoor  Jeo,  and  others, 
but  being  in  want  of  means,  am  unable  to  carry  out  the  instructions  of  my  bus* 
bond.  I  have  voluntarily,  in  my  sound  senses,  sold  to  you  for  Company's 
Rs.  1,700  mv  own  entire  share  of  14  annas,  15  gundahs,  1  cowri,  2  kags  out  of 
1 6  annas  of  the  said  mourousee  mokurruree  mouzah,  the  jumma  of  which  is  Rs.  300." 

Mr.  Leith,  on  the  part  of  the  appellant,  undertook  to  satisfy  their  Lordships 
that  this  mehfi4  of  Qop^an  had  been  dedicated  to  the  idol,  i^nd  therefore  it  was 
incompetent  fpr  Rashmoni  to  make  these  alienations.  * 

Now,  apart  from  the  admissions  contained  in  the  mourousee  pottah  and  the 
bill  of  sale  themselves,  their  Lordships  are  clearly  of  opinion,  in  accordance  with 
the  view  of  the  High  Court,  that  the  evidence  fails  to  show  that  this  land  was  bo 
dedicated. 

Mr.  Leith  opened  his  case  by  an  endeavor  to  show  a  deed  of  foundation  or 
endowment  of  the  idol  by  the  gift  of  this  estate  from  Rajah  Mahanund,  who  was 
the  father  of  Rajah  Bijoy  Krishna,  the  husband  of  Rani  Rashmoni. 
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It  may  be  convenient  to  state  here  the  position  of  the  family  so  far  as  it  is 
material  to  the  present  case.  Bajah  Mahanund,  who,  it  is  said,  was  the  founder 
of  this  endowment,  died  in  1805  or  1806.  He  had  a  son  Bijoy,  who  left  a  widow, 
Rashmoni,  giving  her  the  anu^nati-patra,  to  which  reference  has  already  bean 
made.  She,  it  appeared,  lived  until  February  1870.  She  exercised  the  power  of 
adoption  given  to  her  by  her  husband,  and  adopted  Krishna  Chunder,  who  mar- 
ried Bani  Frosunnomyi  Debi.  He  also  had  no  son ;  and  he  also  gave  to  his  wife 
a  power  of  adoption,  which  she  exercised  in  favor  of  the  appellant,  Konwur 
Doorganath  BK)y.  It  appears  that  Bajah  Bijoy  had  two  brothers,  and  one  of 
them  married  a  lady  of  the  name  of  Bhaguruthi  Debi,  who  in  the  year  1855 
brought  a  suit  against  Bashmoni,  and  obtained  the  decree  already  mentioned,  to 
recover  one  third  of  the  mehal  of  Gopejan. 

If  the  deed  of  endowment  from  Bajah  Mahanund  were  satisfactorily  proved, 
and  it  were  an  endowment  which  dedicated  this  mehal  to  the  service  and  worship 
of  a  particular  idol,  then,  though  the  idol  were  a  family  idol,  the  property  would  be 
impressed  with  a  trust  in  favor  of  it.  Where  the  temple  is  a  public  temple,  the 
dedication  may  be  such  that  the  family  itself  could  not  put  an  end  to  it ;  but  in 
the  case  of  a  family  idol,  the  consensus  of  the  whole  family  might  give  the  estate 
another  direction.     No  question,  however,  of  that  kind  arises  in  the  present  case. 

The  proof  of  this  deed  of  endowment,  which  is  said  to  have  been  executed  by 
the  Bajah  Mahanund,  when  it  comes  to  be  investigated,  is  of  the  most  unsatisGeic- 
tory  description.  First,  the  existence  of  such  a  deed  at  all  is  not  clearly  made 
out ;  and  so  far  as  the  document,  the  rubicari  of  a  former  suit,  is  relied  upon  as 
showing  its  contents,  the  description  there  given  is  so  obscure  that  it  is  impossible 
to  say  whether  the  whole  of  the  mehal  of  Gopejan  was  included  in  the  supposed 
dedication  or  not. 

First,  with  respect  to  the  nature  of  the  proof;  what  is  relied  upon  as  evidence 
of  the  deed  is  a  rubicari  of  a  proceeding  in  a  former  suit  brought  by  a  creditor 
against  Bashmoni  in  the  year  1840.  It  appears  that  in  that  suit  certain  property 
was  attached,  and  that  Bashmoni,  in  order  to  get  rid  of  the  attachment,  set  up 
that  the  property  so  attached  was  dewuttur  property  dedicated  to  the  idol  Badha 
Mohun  Thakoor.  It  appears  from  the  rubicari  that  this  deed  was  put  forward  by 
a  man  called  Bhuttacharjya,  who  was  the  tasildar  of  Bani  Bashmoni.  Neither  the 
deed  itself  nor  a  copy  has  been  produced  in  the  present  suit.  No  witness  has 
been  called  who  ever  saw  it ;  and  it  is  to  be  observed  that  though  Bhuttaehaijya 
was  called  as  a  witness  in  the  suit  brought  by  Prosunnomoyi  on  behalf  of  the 
])re8ent  appellant  to  set  aside  these  deeds  during  the  lifetime  of  Bashmoni,  and 
which  was  dismissed,  because  it  was  considered  to  be  incompetent  to  institute  it 
during  the  lifetime  of  Bashmoni,  he  was  not  asked  any  question  about  this  deed. 

The  state  of  the  case  then  is  this :  No  evidence  has  been  given  of  the  exist- 
ence of  such  a  deed,  except  the  mention  of  it  in  the  rubicari ;  no  witness  has  been 
called  who  ever  saw  it.  The  man  who  produced  it  in  the  creditor's  suit,  when 
called  in  Prosunnomoyi  s  suit,  does  not  refer  to  it ;  and  the  only  search  which  has 
been  proved  is  a  search  made  by  some  clerk  in  the  sherista  of  the  zemindaiy, — a 
young  clerk  who  was  not  likely  to  have  any  knowledge  of  the  deed,  and  who 
simply  says  that  upon  search  he  did  not  find  it  there. 

Li  that  state  of  things  their  Lordships  think  it  is  very  doubtful  whether 
secondary  evidence  of  the  aeed  should  be  permitted  at  all ;  but  if  it  be  allowed, 
then  they  are  to  judge  of  the  effect  of  the  secondary  evidence,  and  to  determine 
in  the  first  place  whether  it  satisfies  them  that  such  a  deed  really  existed  at  alL 
Now  from  the  circumstances  which  have  been  already  pointed  out,  they  are  by  no 
means  satisfied  that  such  a  deed  ever  did  exist.  That  a  document  of  the  kind  was 
put  forward  by  Bhuttacharjya  on  behalf  of  Bashmoni  in  the  creditor's  suit  is 
proved  by  the  rubicari  ;  but  whether  it  was  a  genuine  deed,  or  one  put  forward  to 
meet  the  purposes  of  that  suit^  is  left  in  doubt  and  obscurity.  • 
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But  assuming  that  a  dee4  did  exist,  and  that  it  was  to  the  effect  which  is 
referred  to  in  the  rubicari,  their  Lordships  find  that  the  question  what  property 
was  included  in  it  is  left  in  considerable  obscurity.  It  appears  that  the  property 
which  had  been  attached  was  a  brick-built  house  and  garden*  The  rubicari 
states, ''  It  appears  from  a  perusal  of  the  whole  of  the  papers  of  the  record,  that 
for  the  payment  of  the  money  due  to  the  plaintiff,  the  brick-built  house  and 
garden,  etc.,  belonging  to  the  defendant,  were  under  attachment.  After  issue  of 
notice  of  auction  sale,  the  objector  above-mentioned  filed  a  petition,  stating,  among 
other  matters,  that  the  properties  which  were  assigned  by  Baja  Mahanund  Roy, 
&ther-in-law  of  the  defendant,  for  the  worship  of  the  idol  lUdha  Mohun  Tha- 
koor,  etc.,  established  by  the  Baja»  cannot  be  sold  or  transferred  by  his  hell's."  It 
appears  that  there  was  an  order  that  the  sale  should  be  stayed,  and  that  the 
objector  should  file  proofs  of  his  statement.  The  rubicari  states,  ''  Accordingly 
the  objector  filed  the  shebaitnama  of  the  5th  Aughran  1202  under  seal  and  sig- 
nature of  Baja  Mahanund,  accompanied  by  an  isumnuvisi  containing  the  names 
of  four  witnesses."  Then, ''  The  objector  has  also  filed  a  copy  of  the  nikas  paper 
of  the  year  1213,  bearing  the  seal  and  signature  of  the  Collector,  to  prove  that  the 
properties  of  the  deb-sheva,  as  aforesaid,  are  part  and  parcel  of  the  lakheraj 
mouzah  Qowaljan."  That  appears  to  be  this  mouzah  Gopejan.  This  is  the  only 
phrase  which  can  be  relied  upon  as  showing  that  the  entire  mehal  was  included 
in  the  supposed  endowment.  But  the  passage  is  in  itself  obscure.  The  literal 
reading  of  it  is  that  the  brickbuilt  house,  garcfen,  etc.,  which  had  been  devoted  to 
the  idol,  were  part  and  parcel  of  the  lakheraj  mouzah  Gbwaljan.  It  is  quite 
consistent  with  that  statement  that  these  parcels  had  been  taken  out  of  that 
lakheraj  mouzah  and  devoted  to  the  idol. 

Therefore,  in  addition  to  the  insufficiency  of  the  proof  to  satisfy  their  Lord^ 
ships  with  reasonable  certainty  that  such  a  document  really  existed,  there  is  so 
much  obscurity  in  the  language  that  it  is  impossible  to  say  that  if  it  did  eicist  it 
in<duded  the  whole  of  this  menaL 

If  that  document  is  out  of  the  case,  there  is  very  slight  evidence  indeed  of 
any  such  endowment.  The  case  then  rests,  independently  of  the  admissions  in 
the  deeds,  upon  the  evidence  of  the  dewan  and  mookhtar  and  one  or  two  other 
witnesses  that  the  rents  of  this  mehal  Gopejan  were  applied  to  the  worship  of  this 
idol.  But  that  evidence  is  extremely  vague  and  extremely  loose.  The  mookhtar 
says  in  several  places  that  the  rents  were  applied  to  the  worship  of  the  idols,  and 
it  is  plain  from  all  the  evidence  in  the  case  that  there  were  several  idols  belonging 
to  this  family,  and  no  doubt  the  rents  of  some  of  the  family  mehals  were  applied 
to  sustain  their  temples  and  worship.  But  supposing  it  to  be  taken  that  the  rents 
of  this  mehal  were  applied  during  the  period  that  tiie  witnesses  speak  of,  to  the 
worship  of  the  idol  Kadha  Mohun,  that  fact  is  by  no  means  sufficient  to  establish 
the  onus  which  lies  upon  a  party  who  sets  up  the  case  that  property  has  been 
inalienably  conferred  upon  an  idol  to  sustain  its  worship.  Very  strong  and  clear 
evidence  of  such  an  endowment  ought  to  exist.  In  the  present  case  there  is  no 
proof  that  priests  were  appointed.  If  any  had  been  appointed,  they  might  have 
been  called.  There  is  no  production  of  accounts  showing  that  the  rents  were 
separately  collected  and  applied  for  the  worship  of  this  idol.  For  anything  that 
appears,  the  rents  may  have  gone  into  the  general  body  of  the  accounts  relating  to 
the  estates  of  this  family,  and  there  is  really  no  docuftient  whatever  upon  which 
the  finger  can  be  placed  to  show  that  an  endowment  was  made,  other  than  that 
rubicaii  to  which  reference  has  already  been  made. 

Besides  the  weakness  of  the  proof  of  endowment  on  the  part  of  the  plaintiff, 
strong  presumptions  that  there  was  none  arise  from  other  facts  and  circumstances 
in  the  case.  It  is  said  that  the  application  of  the  rents  of  this  particular  mehal 
for  a  certain  period  to  this  idol  is  some  evidence  that  the  family  were  aware  that 
the  rents  were  properly  and  by  right  so  to  be  devoted ;  but  if  the  conduct  of  the 
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family  is  to  be  regarded,  there  is,  on  the  other  aide,  the  strongest  indication,  firom 
what  occurred  in  the  suit  brought  by  Bhagiruthi,  the  widow  of  the  eldest  brother 
of  Bijoy,  that  the  family  understood  that  there  was  no  audi  endowment.  That 
suit  was  brou^t  by  Bhagiruthi  to  recover  from  Bashmoni  one-third  of  the  mehal 
in  question.  She  did  not  claim  it  as  property  to  which  she  was  entitled  as  joint 
shebait,  but  she  claimed  it  as  one-third  of  the  family  estate  to  which  she,  as  widow 
of  one  of  the  brothers,  was  entitled.  That  is  her  claim.  Bashmoni  does  not  set 
up  as  a  defence  that  the  mehal  was  dewuttur  property  devoted  to  this  idol,  that 
she  was  the  shebait,  and  entitled,  at  all  events,  to  the  possession  and  the  manage- 
ment of  it, — she  sets  up  no  case  of  that  sort, — ^but  allows  a  decree  to  be  passed 
against  her  in  favor  of  Bhagiruthi  to  recover  one-third  of  the  mehal,  and  in  that 
decree  the  property  is  described,  not  as  dewuttur,  but  as  bromuttur  propertg^. 

Now  if  this  mehal  had  been  really  dedicated  to  the  idol,  it  would  no  longer 
have  been  a  partible  estate.  Bashmoni  would,  as  shebait,  have  been  entitled  to 
the  possession  of  it,  and  to  the  management  and  disposition  of  the  revenues ;  and 
all  that  Bhagiruthi  could  have  been  entitled  to  would  have  been  a  share  in  the 
surplus  revenues,  if  there  should  have  been  a  surplus,  after  due  provision  had 
been  made  for  the  worship  of  the  idol. 

Therefore  there  is  not  only  weakness  of  proof  on  the  part  of  the  plaintiff,  but 
a  very  strong  presumption,  arising  from  the  conduct  of  the  parties  in  the  suit  in 
question,  that  this  was  not  dewuttur  property  such  as  it  is  alleged  to  be  on  the 
part  of  the  plamtiff. 

Supposing  the  case  had  rested  there,  their  Lordships  feel  no  doubt  whatever 
that  the  judgment  of  the  High 'Court  was  perfectly  right.  But  it  does  not  rest 
there,  and  it  now  becomes  material  to  consider  the  terms  of  the  mourousee  pottah 
and  of  the  bill  of  sale.  Mr.  Leith,  in  his  reply,  very  properly  relied  on  them  as 
being  the  strength  of  his  case.  If  they  are  to  be  used  as  evidence  only,  then  this 
evidence  must  be  weighed  with  all  the  other  evidence  in  the  case,  and  so  weighing 
it,  their  Lordships  are  not  satisfied  that  it  turns  the  scale  in  (a,yor  of  this  property 
being  dewuttur.  But  the  statements  in  these  deeds  are  relied  upon  by  the  plaintiff 
as  an  admission  which  estops  the  parties  to  them  from  asserting  that  these  lands 
were  not  dewuttur.  But  if  the  statements  are  relied  on  in  this  way,  they  must 
be  taken  as  a  whole ;  and  so  taking  them  it  would  appear  that,  granting  the  lands 
were  dewuttur,  the  sale  would  be  justifiable,  the  statement  being  that  the  sale 
was  made  for  the  purpose  of  the  repair  of  the  temple  of  the  idol,  ^e  mokurruree 
was  granted,  according  to  the  statement,  because  the  temple  was  out  of  repair, 
and  money  was  wanted  to  restore  it.  The  sale  of  part  of  the  mokurruree  rent  waa 
granted  in  consideration  of  money  stated  to  be  required  for  the  completion  of  the 
temple  which  it  was  stated  was  already  in  course  of  erection.  If,  therefore,  the 
statements  in  these  deeds  are  taken  as  a  whole,  the  alienations  they  contain  were 
justifiable,  assuming  the  property  to  have  been  dewuttur  land. 

What,  then,  is  the  plaintiff's  position  ?  These  deeds  are  SO  years  old,  and  he 
comes  into  Court  to  set  them  aside  upon  the  ground  that  they  were  collusive ; 
and  if  he  could  have  shown  that  the  representation,  although  made,  was  not 
believed  by  the  granteea,  and  that  they  colluded  with  Bashmoni  to  put  a  pretended 
consideration  on  the  face  of  the  deeds,  he  might  have  succeeded.  But  tnere  is  no 
evidence  whatever  of  any  such  collusion.  There  is  nothing  to  show  that  the 
original  gnintees  did  not  blUeve  the  statements  appearing  upon  the  fiv»  of  the 
deeds ;  indeed  if  they  h^  made  enquiry  they  would  have  found  that  the  fiust 
a^eed  with  the  statement,  for  it  appears  upon  the  evidence  and  upon  the  finding 
of  the  Subordinate  Judge  that  the  temples  were  out  of  repair.  If,  then,  the 
temples  were  out  of  repair,  and  if  Bashmoni  offered  this  mokurruiw  pottah 
to  raise  money  for  the  purpose  of  doing  the  repairs  that  the  temple  required, 
the  purchaser  who  bona  fide  took  it  upon  that  representation  would  dearly 
be  entitled  to  keep  his  purchase.     It  may  be  that  Bashmoni  did  not  intend 
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to  apply  the  money  to  the  purpose  for  which  she  professed  to  require  it.  It 
may  be  that  she  always  intended  to  apply  it  to  the  payment  of  the  Government 
revenue,  as  it  appears  that  in  point  of  fikct  she  did.  But  unless  the  purchaser 
was  aware  at  the  time  he  made  the  purchase  that  that  was  her  intention,  and 
that  the  statement  in  the  deed  was  a  colorable  one,  he  could  not  be  injured  by 
her  concealment  of  her  true  object,  or  by  her  having  subsequently  applied  the 
nioney  to  a  different  purpose.  She,  as  the  manager  of  this  estate,  had  the  same 
right,  or  an  analogous  right  to  that  of  the  manager  of  an  infant  heir;  and  that  was 
defined  in  very  plain  language  in  the  case  in  6th  Moore,  p.  423,*  *'  The  power  of 
the  manager  for  an  infant  heir  to  charge  an  estate  not  his  own  is  under  the 
Hindoo  law,  a  limited,  and  a  qualified  power.  It  can  only  be  exercised  rightly 
in  a  case  of  need,  or  for  the  benefit  of  the  estate.  But  where,  in  the  particular 
instauoe,  the  charge  is  one  that  a  prudent  owner  would  make  in  order  to  benefit 
the  estate,  the  bandjide  lender  is^iot  affected  by  the  precedent  mismanagement 
of  the  estate ;  the  actual  pressure  on  the  estate,  the  danger  to  be  averted,  or  the 
benefit  to  be  conferred  upon  it^  in  the  particular  instajice,  is  the  thing  to  be 
regarded.  But^  of  oourse,  if  that  danger  arises  or  has  arisen  fix>m  any  misconduct 
to  which  the  lender  is  or  has  been  a  party,  he  cannot  take  advantage  of  hid  own 
irroog  to  support  a  chaise  in  his  own  fevor  a«;ainsi  the  hdr,  grounded  on  a 
necessity  which  his  wrong  has  helped  to  cause*  Therefore  the  lender  in  this  case, 
unless  he  is  shown  to  lukve  actea  moM  fidey  will  not  be  affected  though  it  be 
shown  that  with  better  management  the  estate  might  Have  been  kept  free  from 
debtb  Their  Lordships  think  that  the  leader  is  bound  to  enquire  into  the  neces- 
sities for  the  loan,  and  to  satisfy  himself,  as  much  as  he  can>  with  reference  to  the 
-  partkB  with  whom  he  is  deaUng.  that  the  manager  is  acting  in  the  particular 
instance  for  the  benefit  of  the  estate.  But  they  thmk  that  if  he  does  so  enquire, 
and  acts  honestly,  the  real  existence  of  an  alleged  sufficient  and  reasonably  credited 
necessity  is  not  a  condition  precedent  to  the  validity  of  his  charge;  and  they  do 
not  think  that  under  such  circumstances  he  is  bound  to  see  to  the  application  of 
the  money."  That  passage  was  adopted  in  a  very  late  case  before  this  Board, 
Pro8un7U>  Kwmari  Debya  v.  Oolab  Ukand  Baboo,  in  the  2nd  Law  Reports,  Indian 
Appeals,  p.  151.t  In  that  case  a  shebait  had  incurred  debts,. and  mortgaged  the 
property  of  the  idol  for  the  purpose  of  the  necessary  sustentation  of  the  worship 
of  the  idol ; — and  this  tribunal  held  that  the  position  of  the  shebait  was  analogous 
to  that  of  a  manager  of  an  infant,  lind  that  he  had  the  same  authority,  which  in 
both  cases  arises  from  the  necessity  of  the  case,  to  raise  money  for  the  benefit  of 
the  estate.  Here  it  cannot  be  said  the  grant  of  a  mokurruree  pottah  was  an 
improvident  way  of  raising  money,  if  it  were  necessary  to  do  it  at  alL  It  still 
left  a  rent  for  the  sustentation  of  the  idol;  and  if  the  transaction  be  bond  fide, 
the  subsequent  sale  of  part  of  the  rent  was  justified  by  the  imperious  necessity  of 
finishing  the  temple  which  had  been  commenced. 

On  these  grounds,  therefore,  their  Lordships  think  that,  assuming  the 
purchasers  to  be  bound  by  the  representaticms  in  the  deeds,  there  being  no 
evidence  that  they  did  not  put  entire  faith  in  them,  the  grants  cannot  now  be 
impeached. 

It  was  objected  on  the  part  of  the  plaintiff  that  this  answer  had  not  been 
put  forward  by  the  defendants,  and  undoubtedly  they  have  relied  more  strongly 
upon  the  defence  that  the  land  was  not  dewuttur  J^d  at  all  But  several 
paragraphs  in  the  written  statements  were  pointed  out,  in  which  the  case  was 
made.  It  is  no  doubt  alleged  in  these  paragraphs  that  the  money  was  wanted 
for  two  purposes,  for  the  sustentation  of  the  worship  of  the  idol  and  the  repairs 
of  the  temple,  and  also  for  the  pajmient  of  Government  revenue.  But  their 
Lordships  think  that  there  is  enough  in  those  statements  to  allow  of  the  present 

•  18  W.  R.  84  n. ;  2  Suth.  P.  C.  R.  36. 
t  23  W.  R.  253  ;  and  see  ante  p.  102. 
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answer  to  the  estoppel  being  made  on  the  part  of  the  respondents,  and  it  is  to 
be  observed  that  in  the  suit  brought  by  Prosonnomoyi  during  the  lifetime  of 
Rashmoni,  in  which  the  original  grantee,  Sen,  was  a  party,  he  there  set  up  the 
defence  in  a  perfectly  correct  form,  namely,  that  the  representation  made  was 
that  the  money  was  wanted  for  the  repairs  of  the  temple,  and  that  he  advanced 
it  for  that  purpose. 

But  assuming  the  facts  to  be  as  alleged  in  the  statement  of  defence,  their 
Lordships  are  still  of  opinion  that  the  plamtiff  could  not  succeed  on  this  plaint 
in  setting  aside  the  deeds ;  because  if  part  of  the  money  only  was  required  for  the 
repairs  of  the  idol,  or  was  represented  to  have  been  so  required,  and  this  was 
b(md  fide  believed  in  by  the  grantees,  the  deeds  would  not  be  wholly  void  by 
reason  that  some  of  the  money  was  raised  for  another  purpose.  It  would  then 
come  to  this,  that  too  much  of  the  idol's  property  may  have  been  granted,  and 
that  a  less  quantity  of  land  than  that  includea  in  the  grants  would  have  sufficed 
to  raise  the  money  required  for  the  temples ;  but  that  would  not  be  a  sufficient 
ground  for  setting  aside  the  deeds  altogether.  The  plaintiff  in  that  case  should 
have  offered  to  reimburse  the  bond  fide  purchasers  so  much  of  the  money  as  had 
been  legitimately  advanced. 

Their  Lonkhips,  in  making  these  last  observations,  do  not  wish  it  to  be 
understood  that  this  id  the  case  which  appears  upon  the  feu^ts ;  they  make  these 
observations  with  reference  only  to  the  pleadings,  and  to  indicate  that,  supposing 
that  technical  objection  could  have  been  made  to  the  pleadings,  it  still  would  not 
have  availed  the  appellant  in  the  present  appeal,  because  even  so  his  suit  in  the 
present  form  could  not  have  been  sustained. 

On  the  whole,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty  to 
affirm  the  judgment  of  the  High  Court,  and  to  dismiss  this  appeal,  with  costs. 


The  1st  December  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert.  P.  ColUer. 

Religioua  Endovrment — Pagoda — Assignment  of  Uraima  Right—Specific 
Performance — Detinue — Custom — Sals  of  Trusteeship, 

On  Appeal  from  the  High  Court  ai  Madras^ 

Rajah  Yurmah  Yalia 

versfiis 
Ravi  Vurmah  Mutha. 

Where  an  assignment  tranafei;^  to  the  plaintiff  the  Uraima  right,  or  right  of  management,  of  a 
pagoda,  and  all  the  rights  of  the  existing  trustees,  including  the  right  to  the  custody  of  certain  jewel  s 
devoted  to  the  service  of  an  idol,  the  plaintiff's  suit  to  recover  the  jewels  was  clearly  not  one  for 
specific  performance,  bat  in  the  nature  of  an  action  for  detinue. 

Persons  holding  such  a  trust  ue  not  legally  competent  to  transfer  it  at  their  will. 

When,  owing  to  the  absence  oi  documentary  or  other  direct  evidence  of  the  nature  of  the  f oondstion, 
and  the  rights,  duties,  and  powers  of  the  trustees,  it  becomes  necessary  to  refer  to  usage,  the  castom  to 
be  proved  must  be  one  which  regulates  the  particular  institution. 

Where  the  custom  set  up  was  one  to  sanction,  not  merely  the  transfer  of  a  trusteeship,  bat  the  sale 
of  a  trusteeship  for  the  pecuniary  advantage  of  the  trustee,  such  a  circumstance  alone  would  justify 
a  decision  that  the  custom  was  bad  in  law. 

Mr,  Mayne  for  Appellant. 
No  one  for  Respondent. 
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This  was  an  appeal  against  a  decision  of  the  High  Court  of  Judicature  at 
Madras,  confirming  a  decree  of  the  Civil  Court  at  Tellicherry.  The  questions  at 
issue  were,  whether  the  managers  of  a  certain  pagoda  in  Malabar  could  lawfully 
alienate  to  the*  appellant,  who  is  the  Rajah  of  Cherikal,  their  right  to  manage 
that  pagoda ;  and,  if  so,  whether  the  alienation  conferred  any  and  what  rights 
against  the  respondents.  The  pagoda  Tracharamana  is  one  of  great  antiquity, 
but  nothing  certain  is  known  of  the  date  at  which  it  was  built,  or  the  persons 
by  whom  it  was  founded  or  endowed.  The  pagoda  itself  is  an  institution  very 
different  from  the  ordinary  Hindoo  pagoda.  It  appears  to  consist  merely  of  a 
raised  floor  in  the  middle  of  a  jungle,  upon  which  the  idol  stands  unprotected  by 
waUs  or  roof.  There  is  only  one  festival  in  the  year,  which  lasts  28  days, 
and  for  which  temporary  sheds  are  erected  annually.  The  jewels  and  other 
property  of  the  institution  are  kept  in  a  tower  called  the  Karimpana  Goprum, 
which  is  12  miles  from  the  pagoda;  and  from  this  Goprum  the  jewels  and 
treasure  are  carried  by  a  procession  of  temple  officials  at  the  time  of  the  annual 
festival,  and  taken  back  again  when  the  festival  is  over.  The  expenses  of  the 
festival  are  principally  defrayed  from  the  offerings  of  the  worshippers.  Besides 
these  there  is  an  accumulated  treasure,  valued  at  Rs.  48,000,  and  a  very  large 
amount  of  landed  property,  which  is  admittedly  vested  in  the  managers.  There 
appeared  to  be  no  object  to  which  the  funds  could  be  applied  except  the  celebra- 
tion of  the  annual  festival.  From  1856  to  1866  the  managers  appeared  to  have 
been  borrowing  money  either  on  their  own  account  or  for  the  purposes  of  the 
pagoda,  and  pledging  and  selling  the  landed  property  of  the  pagoda,  and  numerous 
suits  were  brought  against  them,  under  which  lai^  quantities  of  land  were 
sold  in  execution  of  the  decrees.  In  these  circumsUmces  the  managers,  in  the 
beginning  of  1868,  being  still  in  debt  to  the  amount  of  about  Rs.  52,000,  entered 
ink)  the  arrangement  with  the  appellant  Which  gave  rise  to  the  present  suit  The 
appellant  undertook  to  pay  off  the  debts  and  take  over  the  pagoda  and  its  pro- 
perty, and  conduct  all  the  ceremonies,  and  it  was  asserted  that  he  paid  in  cash 
to  the  managers  Rs.  46,000  to  liquidate  the  debts  and  Rs.  10,000  for  their  own 
use.  In  consideration  of  that  tiie  Rajah  was  assigned  all  the  property  of  the 
pagoda.  Subsequently  disputes  between  the  parties  arose,  and  the  present  liti;^ 
tion  was  instituted.  The  Judges  decided  in  effect  that  the  trustees  of  a  pagoda 
ootdd  not  lawfully  alienate  the  trust  property.  Against  that  decree  the  present 
appeal  was  instituted. 

Si/r  Ja/mes  ColviU  delivered  the  judgment  of  the  Judicial  Committee  as 
follows : — 

This  is  an  appeal  by  the  person  who  has  been  throughout  the  argument  called 
the  Cherikal  Rajah  against  a  decree  of  the  Civil  Court  of  Tellicherry  and  a 
deci'ee  of  the  High  Court  of  Madras,  both  dismissing  his  suit.  The  Rajah  claims 
to  be  the  assignee  of  the  Uraima  right,  or  right  of  management,  of  the  Tracha- 
ramana pagoda  and  its  subordinate  chetroms,  under  an  assignment  from  the 
persons  known  as  the  Urallers  of  that  religious  foundation.  The  early  history  of 
the  foundation  seems  to  be  lost ;  no  trustworthy  account  of  its  origin  is  to  be 
found  in  the  evidence  taken  on  the  remand  by  the  High  Court.  The  nature  of 
the  existing  institution,  however,  is  shown  pretty  clearly  upon  the  proceedings; 
It  appears  that  the  so-called  pagoda  is  not  a  pagoda  in  the  ordinary  sense  of  the 
word,  but  a  mere  platform  in  the  middle  of  the  fbres^  upon  which,  once  in  every 
year,  certain  ceremonies  take  place  in  honour  of  a  particular  idol ;  that  to  this 
annual  festival  a  large  number  of  persons  resort ;  that  considerable  presents  and 
offerings  are  made  there  by  the  worshippers ;  and  that  the  festival  is  a  matter  of 
general  interest  to  the  Hindoo  inhabitants  of  that  part  of  the  country.  It  also 
appears  that  the  property  of  the  trust  consists  partly  of  a  large  landed  estate, 
and  partly  of  jewels  of  considerable  value,  which  were  kept  in  a  place  called  the 
Karimpana  Goprum.    The  Rajah  having  obtained  from  the  Urallers  the  assign- 
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ment  contained  in  Exhibit  £,  succeeded  in  getting  into  possession  of  the  whole 
or  greater  portion  of  the  landed  property  ;  but  his  right  to  the  custody  of  the 
jewels  was  disputed  by  the  defendants  to  this  suit  and  others;  who  actively 
resisted  his  attempt  to  remove  them  from  their  ordinary  place  of  custody.  There 
being  a  real  or  supposed  riik  of  a  breach  of  the  peace,  the  usual  reference  to  the 
magistrate  took  place*  Whilst  that  was  pending,  the  Rajah  asserted  that  the 
Qoprum  had  been  broken  open  and  some  of  the  jewek  abstracted.  However 
that  may  be,  it  is  certain  that  the  persons  accused  of  having  robbed  the  Qoprum 
were  acquitted  of  any  criminal  offence  ;  that  the  jewels  which  they  were  said  to 
have  stolen  were  placed  in  the  hands  of  the  magistrate,  who  paased  an  order 
forbidding  the  Rajah  to  remove  the  property,  or  any  portion  of  it,  from  its  usual 
plade  of  security  in  the  Qoprum  until  he  had  the  authority  of  the  Civil  Court  for 
so  doing ;  and  directing  that  the  keys  of  the  room  which  contained  the  jewels 
should  remain  in  the  hands  of  the  person  who  is  the  third  defendant  on  this 
recoidL     Upon  this  the  Cherikal  Rajah  brought  the  present  suit. 

It  seems  to  their  Lordships  that  there  was  some  little  confusion  and  misooii-' 
oeption  in  the  Indian  Courts  as  to  the  nature  of  the  suit  The  Civil  Judge  speaks 
of  it  as  a  suit  foi*  specific  performanca  Again,  Mr.  Justice  Holloway,  in  the 
second  ground  of  his  judgment  on  the  appeal,  seems  to  draw  a  distinction  between 
the  jewels  and  the  other  property  belonging  to  the  institution,  and  to  ex{Hes9  an 
opinion  tiiat  in  order  to  dispose  of  the  plaintiff's  claim,  it  was  sufficient  to  say 
that  the  jewels  having  been  devoted  to  the  service  of  an  idol,  were  eatra  eom^ 
Tnerdvwm^  and  could  not  pass  under  the  assignment  The  suit  is  clearly  not 
one  for  specific  performance.  It  is  not  brought  against  the  oth^  parties  to  the 
contract^  the  Urallers,  but  against  persons,  strangers  to  the  contract^  who  are 
disputing  the  right  of  the  plaintiff  under  his  assignment  to  take  possession  of  a 
portion  of  the  property  belonging  to  the  pagoda. 

Again,  if  it  be  conceded  tlutt  the  assignment  has  legally  transferred  all  the 
rights  of  the  Urallers  to  the  Rajah,  and  that  the  UraUers  had  an  unqualified  right 
to  the  custody  of  these  jewels,  and  the  power  of  removing  them  to  any  place  they 
pleased,  and  of  keeping  them  there,  it  would  hardly  be  an  answer  to  the  suit  to 
say  that  the  jewels,  being  devoted  to  an  idol,  were  extra  o&nmieroiwin.  The  suit 
seems  to  their  Lordships  to  be  in  the  nature  of  an  action  for  detinue,  brought 
to  recover  jewels,  the  right  to  the  custody  of  which  the  Rajah  says  has  passed  to 
him  by  virtue  of  the  assignment,  wherein  the  plaintiff*  has  to  make  out  his  title 
to  the  goods,  which  by  an  apt  plea  haa  been' put  in  issue. 

The  parties  having  put  in  their  written  statements,  certain  issues  were 
settled  in  the  causa 

Of  these  their  Lordships  haye  only  to  deal  with  the  first  and  seconds  The 
first  is,  was  the  deed  of  assignment  valid  ?  the  second,  has  tiie  plaintiff  thereby 
acquired  all  the  rights  of  the  Urallers  ? 

It  is  to  be  obrarved,  however,  that  this  second  issue  oovers  aomeihing  more 
than  the  broad  and  general  question  whether  the  UraUers  were  legally  competent 
to  transfer  the  property  of  this  pagoda  to  an  individual  upcm  the  trusta  upon 
which  they  themselves  held  it  If  this  question  be  decided  as  the  Courts  in 
India  have  decided  it,  there  is  of  course  an  end  of  the  plaintiff  Is  case.  But  if  it 
were  decided  in  his  favor,  a  fiirther  question  would  arise,  viz.,  whether,  acoordiiig 
to  the  constitution  of  thik  particular  institution,  the  concurrence  of  the  Kottayam 
Rajah,  or  that  of  some  of  the  ministerial  officers  of  the  institution,  and  in  particular 
of  the  third  defendant,  was  not  necessary  in  ord^  to  validate  the  assignment. 
Updh  these  and  other  questions  relating  to  the  rights  and  powers  of  the  defendanls, 
which  are  more  distinctly  raised  by  the  subsequent  issues, 'Mr.  Mayne  has  not 
as  yet  addressed  their  Lordships ;  and  the  conclusion  to  which  their  Lordships 
have  come  renders  it  unnecessary  to  discuss  them.  They  propose  therefore  to 
consider  only  the  broad  and  general  question  decided  by  the  Indian  Courts,  viz.. 
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•whether  the  Urallers  were  legally  competent  to  transfer  their  Uraima  right,  by 
the  Exhibit  E. 

It  ia  admitted  that  according  to  the  constitution  of  the  institution  the 
Urallers  for  the  time  being  were  to  be  the  Karnavens  or  chief  members  of  four 
different  Tarwads.  It  was,  therefore,  presumably  the  intention  of  the  founder 
that  the  Uraima  right  should  be  exercised  by  four  persons  representing  four 
distinct  families. 

The  first  question  is,  whether,  independently  of  custom,  persons  holding  such  a 
trust  are  capable  of  transferring  it  at  their  own  will.  No  authority  has  been  laid 
before  their  Lordships  to  establish  this  proposition ;  principle  and  reason  seem  to 
be  strongly  opposed  to  such  a  power,  and  particularly  to  such  an  exercise  of  it  as 
has  taken  place  in  ihis  instance.  The  unknown  founder  may  be  supposed  to  have 
established  this  species  of  corporation  with  the  distinct  object  of  securing  the  due 
performance  of  the  worship  and  the  due  administration  of  the  property  by  the 
instrumentality  and  at  the  discretion  of  four  persons  capable  of  deliberating  and 
bound  to  deliberate  together ;  he  may  also  have  considered  it  essential  that  those 
four  persons  should  be  the  heads  of  particular  families  resident  in  a  particular 
district,  open  to  the  public  opinion  of  that  district,  and  having  that  sort  of  family 
interest  in  the  maintenance  of  this  religious  worship  which  would  ensure  its  due 
performance.  It  seems  very  unreasonable  to  suppose  that  the  founder  of  such  a 
corporation  ever  intended  to  empower  the  four  trustees  of  his  creation  at  their 
mere  will  to  transfer  their  office  and  its  duties,  with  all  the  property  of  the  trust, 
to  a  single  individual  who  might  act  according  to  his  sole  discretion,  and  might 
have  no  connection  with  the  families  from  which  the  trustees  were  to  be  taken. 
Such  a  transferee  might  be  a  powerfal  man,  as  probably  this  Cherikal  Rajah  is, 
and  therefore  the  less  amenable  to  public  opinion,  the  less  capable  of  being 
reached  by  the  Courts,  and  the  more  likely  to  deal  with  the  institution  with  a 
high  hand.  Mr.  Mayne  almost  admitted  that  the  broad  principle  delegatus  rum 
potest  delegare  would  primd  facie  apply  to  such  a  case.  He  argued,  however,  that 
the  decisions  of  the  Court  of  Chancery,  of  which  some  have  been  cited  in  the 
judgment  of  the  Civil  Judge,  are  of  no  authority  upon  a  question  arising  between 
jSindoos  touching  a  Hindoo  religious  foundation ;  and  he  relied  on  various  cases 
decided  in  India,  as  favoring,  if  they  do  not  directly  affirm,  the  propositions 
which  the  appellant  has  to  establish.  In  their  Lordships'  opinion,  the  authorities 
cited  by  him  do  little  or  nothing  to  advance  the  appeUastt's  case.  In  the  first  the 
decision  was  against  the  particular  transfer  in  question.  The  authority  relied 
upon  was  a  mere  expression  of  opinion  on  the  part  of  certain  pundits,  founded  on 
the  text  of  the  Dayabhaga  (a  treatise  not  necessarily  of  authority  except  in 
Bengal),  that  a  certain  deed  of  gift  executed  by  the  owner  of  lands  in  Bengal 
would  carry  dewuttur  lands  vnth  the  obligation  of  keeping  up  the  worship  of  flie 
idol.  The  next  case  which  was  cited  from  the  Bengal  S.  D.  A.  Reports  for  1850 
really  has  no  application  to  the  present;  or,  if  it  has  any,  is  inconsistent  with  the 
appellant's  contention.  The  Court  then  said, ''  But  a  further  objection  arises  as  to 
the  plaintiff's  claim,  viz.,  that  were  the  deed  established,  and  were  it  shown  that 
it  was  the  intention  of  the  donor  to  transfer  to  the  donee  his  rights  of  office  as 
well  as  personal  rights,  and  also  the  duties  incumbent  on  the  office  of  Mohunt, 
there  has  been  no  public  acknowledgment  of  the  p^tintiff  by  the  assembly  of 
Mohunts  and  others  in  due  form,  as  is  proved  on  the  Record  to  be  customary  on 
the  death  of  one  Mohunt  and  the  appointment  of  his  successor.**  In  that  case, 
therefore,  evidence  of  what  the  constitution  of  the  foundation  was  had  been  given ; 
the  transfer  which  was  insisted  upon  was  shown  to  be  inconsistent  vrith  that 
constitution,  and  was  treated  as  invalid. 

Again,  the  preponderance  of  the  authorities  in  Madras  appears  to  be  against 
the  present  contention.    The  first  case,  cited  from  the  first  volume  of  Madras 
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Bigh  Court  Reports,  decided  that  the  assignment  in  question  was  not  valid 
because  all  the  U rallers  had  not  joined  in  it. 

It  cannot  be  inferred  from  such  a  ruling  that  there  was  any  implied  decision, 
or  even,  as  Mr.  Mayne  would  put  it,  a  dictum  in  favor  of  the  proposition  that  an 
assignment  executed  by  all  the  Urallers  of  any  foundation  of  this  kind  would 
operate  as  an  effectual  transfer  of  their  trust.  The  Court  merely  decided  on  one 
patent  defect  of  title,  without  considering  whether,  if  that  defect  had  not  existed, 
the  title  could  have  been  supported. 

The  next  case  was  that  before  Messrs.  Innes  and  CoUette.  That  is  to  some 
extent  in  favor  of  Mr.  Mayne's  view,  though  it  related  to  a  charitable  and  not  to 
a  religious  foundation^  and  we  have  not  clearly  before  us  what  the  facts  were  as  to 
that  foundation.  That  the  broad  distinction  which  the  Civil  Judge  takes  between 
a  religious  and  a  charitable  foundation,  can  be  supported,  their  Lordships  are  not 

S repined  to  say.  Then  came  the  decision  of  Mr.  Justice  HoUoway  when  he  was  a 
udge  of  Calicut,  which  is  set  out  at  page  396  of  this  Record.  It  is  said  that  the 
High  Court  afterwards  remanded  this  cause  for  the  trial  of  certain  issues  as  to  the 
alleged  rights  of  the  plaintiff,  who,  it  may  be  observed,  was  the  same  person  as 
the  plaintiff  in  the  present  case.  Some  of  those  rights,  however,  were  different 
from  that  now  asserted.  The  plaintiff  did  not  there  claim,  as  here,  only  under  an 
assignment  from  certain  Urallers.  He  also  set  up  superior  rights  to  those  of  the 
Urallers,  claiming  a  power  to  remove  as  well  as  a  power  to  appoint  them.  It  is 
not  shown  to  their  Lordship's  satisfaction  that  Mr.  Justice  Holloway's  general 
position  in  that  case  was  finallv  or  conclusively  overruled  by  the  High  Court 

This  beinfir  the  state  of  the  authorities,  their  Lordships  are  of  opinion  that 
there  is  no  authority  binding  even  on  the  Court  of  Madras  which  is  inconsistent 
with  the  judgments  under  appeal ;  that  the  general  principle  affirmed  by  those 
judgments  is  correct;  and  consequently  that  the  Urallers  had  no  power  under 
what  may  be  termed  the  common  law  of  India  to  transfer  their  Uraima  right  to 
the  plaintiff,  the  Cherikal  Rajah. 

But  it  is  said  that  in  India,  and  particularly  in  that  part  of  India  in  which 
this  pagoda  is  situated,  custom  must  prevail  against  the  general  law.  That  such 
would  be  the  consequence  of  a  well  proved  ana  established  custom  their  Lordships 
do  not  deny.  In  the  present  case,  however,  the  Civil  Judge  has  distinctly  found 
against  the  existence  of  the  custom  ;  and  although  the  High  Court  has  not  dealt 
at  large  with  the  evidence  given  in  the  cause,  Mr.  Justice  Kindersley,  at  all  events, 
seems  to  have  treated  the  alleged  custom  as  not  established.  If  the  two  Courts 
had  clearly  concurred  in  a  finding  that  the  custom  had  not  been  established,  their 
Lordships  would  have  applied  their  ordinary  rule  in  such  cases ;  but  there  being 
some  sl^ht  doubt  about  the  effect  of  the  second  judgment,  they  have  allowed 
Mr.  Mayne  to  draw  their  attention  to  the  evidence.  After  hearing  that  evidence 
thev  feel  bound  to  say  that  it  is  wholly  insufficient  to  induce  them  to  overrule  the 
finding  of  the  Civil  Judge.  It  appears  to  them  that  no  general  custom  such  as 
that  contended  for  can  be  established  by  such  very  vague  and  loose  evidence. 
They  would  further  observe  that  they  have  grave  doubts  whether  any  such  general 
custom  can,  in  cases  like  the  present,  be  set  up  and  proved  in  that  way.  They 
conceive  that  when,  owing  to  the  absence  of  documentary  or  other  direct  evidence 
of  the  nature  of  the  foundation  and  the  rights,  duties,  and  powers  of  the  trustees, 
it  becomes  necessary  to  refer  to  usage,  the  custom  to  be  proved  mtist  be  one  which 
r^ulates  the  particular  institution.  This  seems  to  have  been  decided  in  the  case 
of  Oreedharee  Dose  v.  Nundoldasore  Doaa  Mohunt,  which  is  reported  in  the  11th 
Moore's  Indian  Appeals.*  That  came  before  this  Board,  on  appeal  from  a  decision 
of  the  High  Court  of  Bengal,  when  Sir  Barnes  Peacock  was  Chief  Justice ;  and  in 
the  Chief  Justice's  judgment,  which  was  afterwards  affirmed  by  this  Board,  there 
is  this  passage:  ''Numerous  cases  have  been  cited  to  show  what  was  the  usage, 
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but  the  law  to  be  laid  down  by  this  Court  must  be  as  to  what  is  the  usage  of  each 
Mohuntee.  We  aj>prehend  that  if  a  person  endows  a  college  or  religious  institu- 
tion, the  endower  has  a  right  to  lay  down  the  rule  of  succession ;  but  when  no 
such  rule  has  been  laid  down,  it  must  be  proved  by  evidence  what  is  the  usage,  in 
order  to  carry  out  the  intention  of  the  original  endower.  Each  case  must  be 
governed  by  the  usage  of  the  particular  Mohuntee."  And  their  Lordships  on  the 
appeal  said,  *^  It  is  to  be  observed  that  the  only  law  as  to  these  Mohuntees  and 
their  offices,  functions,  and  duties,  is  to  be  found  in  custom  and  practice,  which  is 
to  be  proved  by  testimony ;  and  no  evidence  has  been  adduced  before  their  Lord- 
ships to  show  that  any  appointment  has  ever  been  made  in  reversion  on  any 
former  occasion."  That  seems  to  their  Lordships  to  point,  though  perhaps  less 
distinctly  than  the  passage  in  Chief  Justice  Peacock's  judgment,  to  the  necessity 
ofproof  of  the  custom  of  uie  particular  Mohuntee.  The  same  principle  was  recently 
amrmed  by  this  Board,  in  the  case  of  the  Bameawarem  Pagoda,  reported  in  1  Law 
Beports,  Indian  Appeals,  page  209.*  At  page  228  their  Lordships  observe :  "  But 
the  constitution  and  rules  of  religious  brotherhoods  attached  to  Hindoo  temples 
are  by  no  means  uniform  in  their  character,  and  the  important  principle  to  be 
observed  by  the  Courts  is  to  ascertain,  if  that  be  possible,  the  special  laws  and 
usages  governing  the  particular  community  whose  affairs  become  the  subject  of 
litigation,  and  to  be  guided  by  them.  That  principle  was  laid  down  by  this  Com- 
mittee in  an  appeal  involving  the  succession  to  the  office  of  Mohunt  of  a  richly 
endowed  mutt  in  Rajgunge,  in  these  terms."  And  the  judgment  then  cites  the 
passage,  from  the  llth  Moore's  Indian  Appeals  which  has  been  just  read,  and 
proceeds  to  consider  the  evidence  of  usage  as  to  the  particular  pagoda. 

Their  Lordships  are  of  opinion  that  no  custom  which  can  qualify  the  general 
principle  of  law  has  been  established  in  this  case ;  and  they  desire  to  add  that  if 
the  custom  set  up  was  one  to  sanction  not  merely  the  transfer  of  a  tinsteeship, 
but  as  in  this  case  the  sale  of  a  trusteeship  for  the  pecuniary  advantage  of  the 
trustee,  they  would  be  disposed  to  hold  that  that  circumstance  alone  woiud  justify 
a  decision  that  the  custom  was  bad  in  law. 

Upon  these  grounds  their  Lordships  are  of  opinion  that  no  case  has  been 
made  for  interfering  with  the  decrees  under  appeal;  and  they  must  humbly  advise 
Her  Majesty  to  affirm  those  decrees  and  to  dismiss  this  appeal 

The  respondents  not  having  appeared  there  will  be  no  orders  as  to  costs. 


The  16th  February  1877. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith, 

and  Sir  Robert  P.  Collier. 

Joint  Hindoo  Family — Self- Acquired  Property — Education  from  Joint 

Funds. 

On  Appeal  from  the  High  Court  ai  Madras. 

Pauliem  Valloo  Chetti 

versus 
Pauliem  Sooryah  Chetti. 

Their  Lordships  would  require  veiy  strong  and  dear  authority  to  support  such  a  proposition  as 
that,  if  a  member  of  a  joint  Hindoo  family  receives  any  education  whatever  from  the  joint  funds,  he 
becomes  for  ever  after  incapable  of  acquiring  by  his  own  skill  and  industry  any  separate  property. 

*  See  ante  p,  17. 
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Sir  James  Stephen,  Q.G.,  and  Mr.  Mayne  for  Ap{)ellant 
Mr,  Cowie,  Q.C.^  and  Mr.  Norton  for  Respondent. 

This  was  an  appeal  from  a  decree  of  the  fall  bench  of  the  High  Court  of 
Jadicature  at  Madras  affirming  a  decision  of  Mr.  Justice  Eeman.  The  facts  of 
the  case  are  set  out  sufficiently  in  the  judgment  of  the  Judicial  Committee,  which 
wafl  delivered  as  follows  by  Sir  Robert  OoUier : — 

This  case  has  been  argued  at  considerable  though  not  unnecessary  length, 
and  in  the  course  of  the  argument  several  questions  of  law  of  much  importance 
have  been  raised^  but,  in  the  view  which  their  Lordships  take  of  the  case,  it 
ultimately  resolves  itself  into  one  or  two  questions  of  fact  attended  with  no  great 
difficulty. 

Those  questions  arise  in  this  way :  Chuckeray,  the  original  plaintiff,  upon 
whose  death  the  present  plaintiff,  his  son,  was  substituted  on  the  record,  was  the 
son  of  AroonacheUum.  Aroonachellum  was  one  of  four  brothers,  sons  of  Mauree. 
Chuckeray  brought  his  suit  for  the  purpose  of  setting  aside  the  will  of  Aroona- 
chellum, made  m  favor  of  his  brothers,  upon  various  grounds;  but  the  only 
ground  now  necessary  to  refer  to  is  that  the  property  of  AroonacheUum  was 
joint,  because  it  was  ancestral — derived  from  his  father — and  therefore  that 
Aroonachellum  could  not  dispose  of  it  by  will,  or  at  all  events  could  not  dispose 
of  morJB  than  a  part  of  it. 

This  case  nas  come  before  three  Courts  in  India.  It  was  first  heard  by 
Mr.  Justice  Eeman,  who  dismissed  the  suit  on  the  ground  that,  in  his  opinion,  the 
property  of  Aroonachellum  was  not  ancestral  but  was  self-acquired.  The  case 
then  came  before  the  Chief  Justice  and  Mr.  Justice  HoUoway,  who  differed  in 
opinion;  the  Chief  Justice  holding  that  the  property  was  self'^acquired,  Mr.  Justice 
HoUoway  holding  that  it  was  ancestral.  The  opinion  of  the  senior  Judge  pre- 
vaiUng,  there  was  an  appeal  to  a  fuU  bench  High  Court,  which,  with  the  exception 
of  Mr.  Justice  HoUoway,  held  that  the  property  was  self-acquired,  and  that  the 
wiU  was  vaUd.  Their  Lordships  have  not  in  this  case  insisted  on  the  rule  that 
they  will  not  permit  under  ordinary  circumstances  the  concurrent  judgments  of 
two  Courts  on  a  question  of  fact  to  be  disputed,  because  the  questions  of  fs/c^ 
appeared  to  be  a  good  deal  mixed  up  with  questions  of  law. 

On  the  part  of  the  appeUants,  it  was  not  denied  that  AroonacheUum  had,  in 
the  ordinary  sense  of  the  word,  made  his  own  fortune,  that  the  property  which 
he  devised  to  his  brothers  was  acquired  by  his  successful  trading  and  by  the 
exercise  of  his  industry  and  intelligence;  but  it  was  contended  that  that  property 
was  to  be  deemed  in  point  of  law  to  have  been  derived  from  his  &ther  Mauree, 
firstly,  because  he  had  originally  received  a  certain  amount  of  property  from 
Mauree,  with  which  he  had  commenced  his  trading,  and  which  became,  as  it  has 
been  termed,  the  nucleus  round  which  his  fortune  gathered;  and,  secondly, 
because,  even  if  he  did  not  acquire  anything  from  his  father,  nevertheless,  inas- 
much as  he  was  educated  out  of  the  funds  of  the  fannly,  aU  his  acquisitions 
became  joint  in  contemplation  of  law;. 

The  first  question  is  a  pure  question  of  fact.  Upon  it  Sooryah,  the  defendant, 
the  executor  oi  the  will  of  AroonacheUum,  was  examined,  and  he  is  reported  by 
'  the  Judge  of  the  Court  of  first  instance  to  have  been  a  satisfiu^tory  and  trust- 
worthy witness.  This  withess,  amongst  other  things,  says,  "  The  sons  of  Mauree 
got  no  property  of  our  father ;  on  the  contrary,  we  supported  the  father.  He 
was  dubash  in  Baker's  house  in  1805  or  1806.  Eistnamah  " — he  was  the  eldest 
son — "  was  not  assisted  by  any  funds  derived  from  my  father.  Mauree  suffered 
loss  to  25,000  or  so,  and  Eistnamah  paid  that  out  of  his  own  mcmey."  Then  he 
further  says,  the  statements  made  in  the  answers  filed  in  the  suit  of  Narrainsawmy, 
.  the  son  of  Eistnamah,  ''  especiaUy  that  Mauree's  assets  were  not  enough  to  pay 
debts — ^insolvent,  in  fact.    The  debts  Mauree  left  were  ten  times  larger  than  the 
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property  he  left.  We  paid  a  lakh  for  Court  costs  after  his  death  from  14  to  34. 
Kistnamah  carried  on  on  his  own  account;  so  did  Aroonachellum ;  so  did  Cothun-r 
daram  and  self/'  that  is,  the  other  brothers.  "  During  the  life  of  father  we  were 
always  in  the  same  house  living,  and  also  Sawmv  — he  was  a  cousin — "  and 
cooked  and  ate  together.  Up  to  the  death  of  Mauree  there  was  no  division. 
We  each  worked  separately,  and  the  brothers  had  to  pay  30,000  " — ^rupees  or 
pagodas,  it  does  not  appear  which — "  for  the  debts  of  father,  owing  to  security 
given  by  him,  but  we  laboured  separately,  and  had  our  property  separate." 

In  their  Lordships'  opinion,  if  this  evidence,  uncontradicted  as  it  is,  had  stood 
alone,  it  would  have  amply  supported  the  finding  of  fact  of  the  three  Courts. 
But  it  is  matedally  corroborated.  In  the  first  place,  it  is  corroborated  in  this 
way : — a  suit  was  brought  against  Mauree  in  1805  (Mauree  died  in  1814)  by  one 
Pevaljee,  who  had  obtained  a  loan  from  Mauree  on  a  mortgage,  Devaljee  alleging 
that  Mauree  held  possession  of  the  mortgaged  premises  and  received  the  proceeds 
for  a  long  time  after  the  mortgage  had  been  paid  off.  This  suit  was  attended 
with  considerable  expense  to  Mauree  in  his  lifetime ;  and  it  went  on,  and  was  a 
source  of  great  expense,  and  considerable  loss,  to  his  sons,  until  it  was  finally 
decided  in  1835.  We  have  the  master's  various  reports  in  the  course  of  it ;  and 
it  is  enouffh  to  say  that  from  those  reports  it  appears  that  Mauree  at  the  time  of 
his  death  bad  been  overpaid  to  the  amount  of  more  than  8,000  pagodas,  which  he 
owed  to  Devaljee,  and  that  this  sum  exceeded  considerably  any  assets  which 
Mauree  had.  Mauree  left  a  will  leaving  his  property  to  his  sons.  But  their 
Lordships  do  not  think  it  necessary  to  determine  a  question  raised  here,  though 
apparently  not  in  India,  whether,  if  there  had  been  a  surplus  after  satisfying 
Mauree's  liabilities,  his  sons  would  have  taken  by  descent  or  by  devise.  Three  of 
his  sons  renounced  probate*  The  eldest  son,  Kistnamah,  took  out  administration 
with  the  will  annexed,  and,  as  administrator  with  the  will  annexed,  obtained 
possession  of  the  property.  It  appears  that  Kistnamah  up  to  the  time  of  hi9 
death  retained  this  property,  as  it  was  right  and  prudent  for  him  to  do,  in  order 
to  meet  the  possible  adverse  result  of  the  suit  of  Devaljee ;  that  in  defending  the 
auit,  and  in  the  expenses  of  administration,  he  disbursed  considerably  more  than 
the  whole  value  of  the  property ;  and  that,  although  the  greater  part  of  these 
disbursements  were  ultimately  disallowed  as  against  tne  creditors,  the  representa- 
tives of  Devaljee,  the  deficiency  was  made  good  out  of  his  estate  ;  that  after  his 
death,  which  occurred  in  1826,  no  assets  of  Mauree  came  to  the  hands  of  his 
surviving  sons,  except  the  half  share  of  the  garden  at  Athepattam  and  some  other 
immoveable  property  of  small  value,  all  of  which  was  afterwards  sold  under  the 
final  decree  of  the  Court  in  satisfaction  of  the  claim  of  Devaljee's  estate. 

The  statement  of  the  witness  Sooryah  is  also  further  corroborated  in  this 
way : — One  Narrainsawmy,  the  son  of  Kistnamah,  the  eldest  son  of  Mauree, 
brought  a  suit  very  much  of  the  same  description  as  the  present  for  the  purpose 
of  disputing  the  will  of  Kistnamah,  on  the  ground  that  Kistnamah's  property  wa6 
joint.  In  that  suit  the  whole  of  the  famUy  agreed  in  treating  the  property  of 
Kistnamah  as  self-acquired ;  and  if  Kistnamah  s  property  was  self-acquired,  and 
not  derived  from  Mauree,  some  presumption  arises  that  the  property  of  Aroona- 
chellum was  not  derived  firom  Mauree. 

On  these  grounds  their  Lordships  entirely  concur  with  the  finding  of  the 
Courts  upon  the  first  question ;  namely,  that  Aroondbhellum  did  not  receive  any 
property  from  his  father  on  which  he  commenced  his  trading,  or  which  could  in 
any  sense  be  properly  called  the  nucleus  of  his  trading  fortune. 

The  next  contention  is  :  that  AroonacheUum  having  been  educated  out  of  the 
joint  funds  of  the  family,  his  acquisitions  became  in  point  of  law  joint.  In  support 
of  the  allegation  of  fact  on  which  it  is  sought  to  found  this  legal  inference  the  only 
evidence  produced  is  the  answer  of  the  defendants,  Sooryah  among  them,  in  a  suit 
filed  by  one  Sawmy,  a  grandson  of  NuUamuttu,  who  was  the  father  of  Mauree ; 
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Sawmy  contending,  amongst  other  things,  that  the  property  of  Mauree  was 
ancestral,  derived  from  Mauree's  father  Nullamuttu ;  and  the  four  brothers, 
Kistnamah,  Aroonachellum,  Cothandaram,  and  Sooryah,  contesting  that  propo- 
sition, and  contending  that  the  property  of  their  father  Mauree  was  self-acquired. 
That  answer  contains  this  passage :  ''  Aroonachellum  was  educated  by  his  said 
&ther  Mauree  by  and  out  of  his  separate  funds  or  means;  and  when  this  defendant 
Aroonachellum  was  of  sufficient  age  he  was  put  forward  in  life  by  his  said  father, 
and  by  and  throuirh  his  means  and  influence  only,  and  afterwards  by  and  through 
the  iatry  and  Ixertions  of  this  defendant  Ax^na^eUum  on  hiJown  behafi" 
If  this  passage  be  relied  upon  as  an  admission  it  must  be  taken  as  whole,  and  it 
contains  a  (Ustinct  assertion,  that  whatever  were  the  charges  of  Aroonachellum's 
education — and  it  nowhere  appears  what  sort  of  education  ne  had — ^those  charges 
were  borne  by  the  separate  estate  of  his  father,  over  which  he  had  an  absolute 
power  of  disposition.  There  was,  therefore,  at  that  time,  no  joint  estate  in  the 
proper  sense  of  the  word  ;  and  the  foundation  of  fact  then  fails  upon  which  the 
legal  inference  was  to  have  been  based. 

This  being  their  Lordships'  view,  it  does  not  become  necessary  to  consider 
whether  the  somewhat  startling  proposition  of  law  put  forward  by  the  appellant, 
which,  stated  in  plain  terms,  amounts  to  this :  that  if  a  member  of  a  joint  Hindoo 
family  receives  any  education  whatever  from  the  joint  funds,  he  becomes  for  ever 
after  incapable  of  acquiring  by  his  own  skill  and  industry  any  separate  property, 
— is  or  is  not  maintainable.  Very  strong  and  clear  authority  would  be  required  to 
support  such  a  proposition.  For  the  reasons  that  they  have  given,  it  does  not 
appear  to  them  necessary  to  review  the  text  books  or  the  authorities  which  have 
been  cited  on  this  subject.  It  may  be  enough  to  say  that,  according  to  their 
Lordships'  view,  no  texts  which  have  been  cited  go  to  the  fuU  extent  oi  the  pro- 
position which  has  been  contended  for.  It  appears  to  them,  further,  that  the  case 
reported  in  the  10th  vol.  of  Sutherland's  Weekly  Reporter,  p.  122,  in  which  a 
judgment  was  given  by  Mr.  Justice  Jackson  and  Mr.  Justice  Mitter,  both  very 
high  authorities,  lays  down  the  law  bearing  upon  this  subject  by  no  means  so 
broadly  as  it  is  laid  down  in  two  cases  which  have  been  quoted  as  decided  in 
Madras ;  the  first  being  to  the  effect  that  a  woman  adopting  a  dancing  girl,  and 
supplying  her  with  some  means  of  carrying  on  her  profession,  was  entitled  to 
share  in  her  gains  ;  and  the  second  to  the  effect  that  the  gains  of  a  vakeel  who 
has  received  no  special  education  for  his  profession  are  to  be  shared  in  by  the  joint 
family  of  which  be  was  a  member ;  decisions  which  have  been  to  a  certain  extent 
also  acted  upon  in  Bombay.  It  may  hereafter  possibly  become  necessary  for  this 
Board  to  consider  whether  or  not  the  more  limited  and  guarded  expression  of  the 
law  upon  this  subject  of  the  Courts  of  Bengal  is  not  more  correct  than  what 
appears  to  be  the  doctrine  of  the  Courts  of  Madras. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  judgment  of  the 
Court  below  was  right,  and  they  will  humbly  advise  Her  Majesty  that  that 
judgment  be  a£Srmed,  and  this  appeal  be  dismissed  with  costs. 


•    The  2nd  March  1877. 
Present : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

JwiddidioTV— Right  of  Deshmvkhs—Pmisions  Act  {XXIII  of  1871). 

On  Appeal  from  the  High  Court  of  Bombay, 
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Vasudev  Sada^hit  Modak 

ver8ib8 
The  Collector  of  Rutnagiri. 

The  rig:lit  of  the  Deshmnkhs,  whether  in  its  inception  and  original  character  or  by  reason  of  the 
alterations  in  Its  cliaracter  that  have  sahsequently  taken  place,  was  held  to  be  in  the  nature  of  a  grant 
of  reyenne  (their  functions  being  those  of  a  collector  of  revenue  for  the  Government),  and  therefore 
excluded  from  the  jurisdiction  of  the  Civil  Courts  by  the  Pensions  Act,  XXTII  of  1871. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  Bombay  of  the  Ist 
October  1874,  affirming  a  decision  of  the  District  Judge  of  Rutnagiri  in  that 
Presidency. 

Mr,  Cowie,  Q.C.,  and  Mr,  Mayne  for  Appellants. 

Sir  James  Stephen,  Q.C,  and  Mr.  Ordmra  for  Respondent. 

The  appellant  is  the  hereditary  Deshmukh  of  a  portion  of  the  district  of 
Rutnagiri  in  the  Presidency  of  Bombay.  In  early  times  the  Deshmukh  was  the 
chief  police  and  revenue  authority,  and  was  responsible  for  the  collection  of  the 
revenue.  Latterly  his  functions  have  to  a  great  extent  fallen  into  disuse,  and 
seem  now  to  consist  only  in  reporting  upon  the  state  of  the  crops  and  rendering 
a  general  assistance  in  revenue  matters.  The  Deshmukh  was  remunerated  by  the 
right  of  levying  directly  from  the  ryots  certain  sums  on  the  grain  assessment  and 
on  various  articles  of  sale.  Up  to  1842  these  dues,  whether  in  grain  or  cash,  were 
collected  by  the  appellant's  ancestors  and  by  himself  directly  from  the  ryots ;  but 
after  that  year  the  Government  officials  collected  them  with  the  regular  revenue, 
and  paid  them  over  to  the  Deshmukh.  In  1867  a  new  survey  came  in  force. 
The  grain  assessments  were  abandoned,  and  a  consolidated  cash  assessment  was 
introduced.  When  that  change  was  effeeted,  the  appellant  contended  that  he  was 
entitled  to  receive  half  an  anna  in  the  rupee  upon  tne  whole  consolidated  assess- 
ment, whereas  the  Government  urged  he  was  only  entitled  to  that  percentage 
upon  the  amount  of  the  original  cash  assessment,  and  that  upon  the  balance  he 
could  only  claim  such  a  percentage  as  he  would  have  received  if  the  amount  had 
been  levied  in  grain  under  the  old  system.  Litigation  ensued,  and  in  the  end  it 
was  decided  by  the  Courts  in  India  that  the  claim  was  inadmissible,  the  Govern- 
ment having  reserved  to  itself  a  right  of  considering  the  validity  of  claims  in  all 
parts  of  India  to  pensions  and  similar  allowances  confirmed  and  granted  by  itself, 
instead  of  allowing  them  to  be  submitted  for  adjudication  to  its  own  Courts,  and 
therefore  that  the  plaintifiT  would  have  to  seek  his  remedy  elsewhere  than  in  a 
Court  of  law.     From  these  decisions  the  present  appeal  was  instituted. 

Sir  Jarrhes  CohnU  delivered  judgment  as  follows : — 

This  is  an  appeal  against  a  judgment  of  the  High  Court  of  Bombay  confirming 
a  judgment  of  the  Judge  of  fii^t  instance,  which,  before  the  settlement  of  issues 
in  the  cause,  dismissed  the  suit  of  the  appellant  on  the  ground  that  it  was  excluded 
from  the  jurisdiction  of  the  Civil  Courts  by  "The  Pensions  Act  1871"  The 
material  Sections  of  that  Statute  are  the  4th  and  the  Srd. 

The  4th  says,  "  Except  as  hereinafter  provided  " — and  it  is  admitted  that  the 
case  does  not  fall  within  any  of  the  statutory  exceptions — *'  no  Civil  Court  shall 
entertain  any  suit  relating  \o  any  pensioner  graSt  of  money  or  land  rerenue 
conferred  or  made  by  the  British  or  any  former  Government,  whatever  may  have 
been  the  consideration  for  any  such  pension  or  grant,  and  whatever  may  have  been 
the  nature  of  the  payment,  daim,  or  grant  for  which  such  pension  or  giunt  may 
have  been  substituted;"  and  the  Srd,  whicl^  is  an  interpretation  Section,  says» 
"  In  this  Act  the  expression  *  grant  of  money  or  land  revenue '  includes  anything 
payable  on  the  part  of  Government  in  respect  of  aay  right,  privilege,  perquisite^ 
or  office." 

It  is  to  be  observed  that  upon  this  appeal  it  would  be  impossible  for  their 
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Lordships  to  pronounce  affirmatively  that  the  suit  is  not  one  which  under  the 
Act  is  excluded  from  the  jurisdiction  of  the  Civil  Courts.  The  case  as  put  by  the 
learned  Counsel  for  the  appellant  is  simply  that  the  materials  before  the  Coui-ts 
were  insufficient  to  show  that  they  had  not  jurisdiction,  and  that  therefore  the 
cause  should  be  remitted  to  India  for  a  fuller  trial  there  on  this  issue. 

The  materials  which  were  before  the  Court  were  the  plaint,  the  oral  examina- 
tion by  the  Judge  of  the  plaintiff's  pleader,  the  sunnud  of  the  3rd  March  1777, 
and  the  judgment  in  a  former  suit  instituted  by  the  appellant  against  the  Govern- 
ment before  the  passing  of  the  Act,  which  is  set  out  at  p.  10  of  the  Record.  The 
question  is  whether,  taking  all  these  together,  the  Judge  had  not  sufficient  grounds 
for  saying  that  the  suit  was  within  the  meaning  and  operation  of ''  The  Pensions 
Act  1871." 

The  plaintiff's  case  was  that  he  was  the  hereditary  Deshmukh  of  certain 
turufs  or  districts ;  that  as  such,  he  and  his  ancestors  had  long  been  entitled  to 
receive  directly  from  the  ryots  a  per-eentage  equivalent  to  six  pie  in  the  rupee 
upon  that  part  of  the  revenue  which  was  assessed  in  cash ;  a  smaller  per-centage 
upon  that  part  which  was  assessed  in  grain ;  and  certain  other  dues  which  their 
Lordships  think  may  be  dismissed  from  consideration ;  because,  though  the  articles 
in  respect  of  which  they  were  payable  were  articles  upon  which  revenue  was 
levied  under  the  former  native  governments,  they  have  long  since  been  abandoned 
by  the  British  Government  as  the  subjects  of  revenue,  and  the  rights  of  the 
Deshmukh  in  respect  of  theqi  are  really  not  in  issue  in  this  suit.  The  questions 
arising  between  the  parties  may  be  fully  tried  and  determined  upon  the  first  two 
items  of  revenue. 

These  rights  of  the  Deshmukhs  were,  as  the  plaintiff^  says,  confirmed,  or,  as 
the  other  side  put  it,  regranted  by  the  sunnud  of  1777.  And  the  plaintiff  alleges 
that  up  to  the  year  1842  he  received  his  dues  directly  from  the  ryots,  but  i£at 
since  1842  the  Government  has  received  them  on  his  behalf,  and  become  account- 
able to  him  for  them.  It  is  an  undisputed  fact  that  in  the  year  1868  there  was 
a  new  revenue  settlement,  since  which  the  whole  of  the  revenue  receivable  by 
Government  and  assessed  upon  the  ryots  has  been  a  money  assessment,  no  part 
of  the  revenue  being  now  assessed  in  grain. 

Upon  this  state  of  facts,  two  distinct  questions  arise ;  first,  whether  in  its 
inception  and  original  character  the  Deshmukh's  right  is  not  one  within  the  scope 
and  operation  of  the  Act  of  1871  ?  Secondly,  whether,  if  that  be  not  the  case, 
the  right  has  not  been  brought  within  the  scope  and  operation  of  the  Act  by  the 
alterations  in  its  character  that  have  subsequently  taken  place  ? 

The  judgment  of  the  High  Court  of  Bombay  answers  the  first  of  these 
questions  in  me  affirmative,  and  proceeds  on  that  finding.  It  says, ''  Now  accord- 
ing to  plaintiff's  own  showing,  it  is  clear  that  the  allowance  was,  in  its  inception, 
either  a  pension  or  a  grant  of  money  or  land  revenue,  or  both.  It  was  a  pension 
or  annual  sum  conferred,  and  it  was  a  grant  of  land  revenue  made  for  services  te 
be  rendered.  The  mode  in  which  it  was  to  be  levied  appears  to  be  immaterial. 
The  Government  of  the  time,  having  the  undoubted  right  to  levy  assessment  on 
all  cultivated  laaids  not  expressly  exempted  from  assessment,  assigned  a  portion 
of  such  assessment  or  land  revenue,  varying  each  year  according  to  the  amount 
of  the  assessment  which  the  Government  reserved  to  itself  for  the  remuneration  of 
the  watandars.'* 

Their  Lordships,  without  adopting  everjr  word  of  that  judgment  as  their  own, 
are  of  opinion  that  the  general  conclusion  is  correct,  and  think  it  is  established 
by  the  sunnud  of  1777.  That  document  recites  the  representation  or  petition  of 
the  appellant's  ancestors,  from  which  it  appears  that  whatever  may  have  been  the 
nature  of  the  original  right,  the  right  of  receiving  these  haks  from  the  ryots  had 
at  all  events  for  a  considerable  number  of  years  been  suspended ;  that  as  early  as 
the  time  of  Sivaji  the  haks  were  resumed  by  the  Government  of  thQ  day,  and  the 
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value  of  them  credited  to  the  Qovemment — that  is^  treated  as  part  of  the  general 
revenue  of  the  country — certain  fixed  salaries  being  paid  to  the  Deshmukhs;  and 
that  this  system^  with  some  variation  as  to  the  amount  of  the  salary,  continued 
during  the  time  of  Kanoji  Angria,  and  was  in  force  when  the  country  again  came 
under  Mahratta  rule.  The  petition  of  the  then  Deshmukhs  to  the  Peishwa  prayed 
to  have  the  old  and  suppressed  allowances  restored  to  them ;  stating  however  that 
there  was  a  dispute  between  them  and  certain  other  parties  as  to  who  were  the 
proper  watandars.  The  result  was  that  the  Peishwa  recognized  the  right  of  the 
appellant's  ancestors  as  between  them  and  the  rival  claimants,  and  made  an  order 
upon  the  mahajans  and  the  khots  of  the  villages  of  the  mahals  or  turufs  in 
question,  enjoining  them  to  cause  the  amount  of  the  hak  on  the  Qovemment 
jamabandi,  whatever  it  may  amount  to,  according  to  the  established  practice,  to 
be  paid  by  the  ryots  to  the  petitioners,  their  sons  and  grandsons.  Now  the 
original  right  of  these  Deshmukhs,  the  beginning  of  which  seems  to  be  lost  in 
antiquity,  was  substantially,  as  the  High  Court  has  put  it,  in  the  nature  of  a 
grant  of  revenua  Their  functions  were  those  of  a  collector  of  revenue  for  che 
Government.  They  were  authorized  to  retain  out  of  what  they  received  from 
the  ryots,  a  certain  per-centage  upon  that  which  was  fixed  as  the  Qovemment 
revenue  for  themselves,  paying  the  balance  to  the  Government.  It  is  difficult  to 
see  how  the  Government  could  impose  upon  the  ryots  the  obligation  of  paying 
these  allowances  to  their  officers,  except  by  the  exercise  of  their  sovereign  right 
of  imposing  and  receiving  a  revenue  from  all  lands  which  were  not  in  their  nature 
rent  free.  The  land  revenue  system  in  India  is  founded  upon  the  notion  that 
the  State  is  entitled  to  receive  a  certain  portion  of  the  produce  of  all  lands  not 
especially  escempted  from  assessment.  Of  course  some  governments  have  been 
more  exacting  than  others,  but  the  general  action  of  native  governments  was  to 
take  a  certain  proportion.  From  the  gross  amount  assessed  the  expenses  of 
collection  must  necessarily  be  deducted;  and  whether  the  collectors  were  paid 
by  salary,  or  allowed  to  receive  a  commission  on  their  collections  directly  from 
the  ryots,  the  sum  which  went  into  the  coffers  of  the  Qovemment  was  equally 
reduced  by  the  amount  of  their  allowances. 

Their  Lordships  are  of  opinion  that  whatever  the  foundation  of  the  Desh- 
mukhs' rights  originally  was,  the  sunnud  must  now  be  treated  as  the  foundation 
of  those  righti^  as  they  exist.  At  the  date  of  that  document  the  receipt  of  the  old 
allowances  had  long  been  interrupted.  The  whole  of  what  was  received  firom  ryots 
went  into  the  coffers  of  the  State,  whiich  paid  its  collectors  by  salaries ;  and  conse- 
quently the  restoration  of  the  old  allowances  by  the  Peishwa  was  in  substance  a' 
grant  by  him  of  part  of  his  land  revenue,  and  therefore  falls  within  the  terms  of 
the  4th  Section  without  the  aid  of  the  Srd  as  a  grant  of  money  or  land  revenue, 
conferred  by  a  former  government.  Therefore  their  Lordships  agree  with  the 
High  Court  in  the  conclusion  to  which  they  came  upon  the  first  question ;  and 
that  is,  of  course,  sufficient  to  dispose  of  the  present  appeaL 

If  it  were  necessary  to  go  further  and  to  consider  whether  the  claim,  however 
it  might  have  stood  on  the  sunnud,  has  been  brought  within  the  Act  by  what  has 
since  taken  place,  their  Lordships  would  be  of  opinion  that  the  judgment  in  the 
former  suit  affords  sufficient  grounds  for  so  deciding. 

That  suit  proceeded  upon  the  alteration  made  under  the  revenue  settlement 
of  1868.  The  plaintiff  appears  to  have  claimed  six  pie  in  the  rupee  upon  the 
total  amount  of  the  assessment,  which  then  consisted  wholly  of  money.  The 
Government  met  that  claim  by  a  contention  that  upoh  sd  much  of  the  existing 
assessment  as  might  be  considered  i^  represent  the  former  grain  assessment  he  was 
entitled  only  to  the  smaller  percentage.  The  Judge  decided  this  question  in  the 
plaintiff's  favor,  and  allowed  him  the  larger  per-centage  upon  the  whole  of  the 
assessment ;  and  did  so  upon  this,  among  other  grounds,  viz,,  that  by  the  change 
in  the  system  of  assessment  his  interest  might  have  been  affected,  and  therefore 
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that  it  was  equitable  to  allow  him  the  larger  per-centage  upon  the  whole  of  the 
then  assessment. 

His  claim  in  the  present  suit  adopts  this  definition  of  his  rights,  and  seekft 
to  enforce  them  accordingly.  The  former  judgment  therefore  seems  to  show  that 
what  is  now  payable  by  Government  is  so  payable  out  of  the  general  land  revenue 
in  respect  of  a  right,  privilege,  perquisite,  or  office  formerly  enjoyed  within  the 
meaning  of  the  3rd  Section  of  the  Act ;  and  to  negative  the  statement  in  the 
plaint  to  the  effect  that  since  1842  the  Government  has  received  the  Deshmukh's 
allowances  as  something  distinct  from  revenue  from  the  ryots  on  his  behalf  and 
as  his  agent,  under  circumstances  which  would  make  them  liable  to  him  as  for 
money  had  and  received. 

It  appears,  therefore,  to  their  Lordships  that  no  ground  has  been  made  for 
disturbing  the  judgment  of  the  Court  below,  and  tiiey  must  humbly  advise  fler 
Majesty  accordingly.  They  would  have  been  extremely  sorry  if  they  had  had  to 
remand  the  cause,  because  though  it  might  have  been  satisfactory  to  have  fuller 
information  on  some  points  raised  in  the  ai^ument,  they  are  satisfied  upon  the 
materials  before  them  that  a  fuller  trial  would  equally  result  in  the  concfaiaioii 
that  the  suit  is  within  ''  The  Pensions  Act  1871,"  and  that  the  plaintiff  must  seek 
his  remedy  by  the  procedure  thereby  provided. 

Their  Lordships  will  humbly  advise  ELer  Majesty  to  dismiss  the  present 
appeal,  and  to  confirm  the  judgments  below,  with  the  costs  of  the  appeal 


The  10th  March  1877. 
Present : 


Lord  Blackburn,  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir-Montagae 

E.  Smith,  and  Sir  Robert  P.  CoUier. 

Company — Ratijication  (of  Act  in  Excess  of  Authority) — Future  similar  Acts — 

Notice. 

On  Appeal  from  the  Court  of  the  Recorder  of  Rangoon, 

Irvine 
versus 
The  Union  Bank  of  Australia. 

A  penon  or  body  of  persons,  not  competent  to  authorise  an  act,  cannot  gire  it  validity  by 
ratifying  it. 

It  would  be  competent  for  a  majority  of  the  shareholders  present  (though  not  a  majority  of  the 
shareholders  of  the  Company),  at  an  Extraordinary  Meeting  convened  for  that  object,  of  which  object 
due  notice  had  been  given,  to  ratify  an  act  previously  done  by  the  Directors  in  excess  of  their  authority; 
and  the  circulation  of  a  Keport  before  a  half-yearly  meeting  distinctly  giving  notice  that  the  Directors 
had  done  an  act  in  excess  of  their  authority,  and  that  the'  meeting  would  be  asked,  by  confirming  the 
Report,  to  ratify  the  act,  might  be  sufficient  notice  to  bring  the  ratification  within  the  competency  of 
the  shareholders  present  at  the  half-yearly  meeting. 

But  the  ratification  at  a  half-yearly  meeting  of  a  particular  act  in  excess  of  authority,  would  not 
extend  the  authority  of  the  Directors  so  as  to  authorise  them  to  do  siqiilfur  acts  in  future. 

In  this  case  it  was  held  that  there  was  no  evidence  to  show  that  any  sufficient  notice  of  the 
substance  or  dfect  of  the  Beport#  intended  to  be  presented  at  the  half-yearly  meetings  in  question  was 
given  to  the  shareholders  of  the  Company  so  as  to  lead  the  absent  shareholders  to  know  or  even  to 
imagine  that  the  Directors  intended  to  report  that  they  had  exceeded  their  authority,  or  that,  by  the 
adoption  of  the  Report  of  the  Directors  to  be  laid  before  the  meeting,  an  act  of  the  Directors  in  exoesa 
of  their  authority  would  be  repdered  binding  upon  the  whole  body  of  shareholders. 

Mr,  Coune,  Q.C.,  apd  Mr,  E,  JMacnagkten  for  Appellant 
Mr.  Benjcmiin,  Q,C.,  and  Mr,  Murray  for  Respondents. 

Sir  Barnes  Peacock  gave  judgment  as  follows : — 
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This  is  an  appeal  from  a  decree  of  the  Recorder  of  Rangoon  in  a  suit  in  which 
ihe  respondents,  suing  in  the  name  of  their  inspector,  were  plaintiffs,  and  the 
appellant  was  one  of  the  defendants. 

The  suit  was  brought  to  recover  the  sum  of  15,296t  17«.  6d,  for  money 
advanced  by  the  Bank  to  the  Oriental  Rice  Company,  Limited,  and  to  eliforce  an 
equitable  mortgage  as  a  security  for  the  advances. 

The  plaintiffs  prayed,  amongst  other  things,  that  it  might  be  declared  that, 
by  virtue  of  the  deposit  by  the  Company  of  certain  title  deeds  and  the  agreements 
accompanying  the  same,  they  were  entitled  to  an  equitable  lien  or  mortgage  upon 
certain  messuages  and  premises  situate  in  the  town  of  Rangoon  for  secuiing  the 
repayment  of  uie  said  sum  of  15^2962.  178.  6d,  and  that  upon  non-payment  of 
that  amount  the  defendant  might  be  foreclosed  from  his  equity  of  redemption  in 
the  said  premises,  or  that  the  said  premises  might  be  sold,  and  the  proceeds 
applied  in  payment  of  the  said  sum  or  such  other  sum  as  the  Court  might  find  to 
be  due  to  the  plaintiffs,  with  interest  and  costs. 

The  Company  were  made  co-defendants  in  the  suit,  but  they  did  not  appear 
or  defend. 

The  defendant  (appellant)  claimed  the  property  under  a  purchase  at  a  sale  in 
execution  of  a  decree  against  the  Company,  by  which  he  acquired  the  right,  title, 
and  interest  of  the  Company,  and  nothing  more.  That  purchase  was  made  on  the 
Slst  May  1872. 

The  principal  question  to  be  decided  is  what  is  the  sum  for  which  the  Union 
Bank  is  entitled  to  a  charge  upon  the  property.  On  the  part  of  the  Bank  it  was 
contended  that  they  are  entitled  to  a  charge  for  the  full  amount  claimed,  and  on 
the  part  of  the  defendant  (appellant),  that  the  charge  is  limited  to  the  amount  of 
one  half  of  the  actually  paid-up  capital  of  the  Company,  which  paid-up  capital  the 
appellant  in  his  written  statement  alleged  was  never  more  than  17,1002. 

There  was  some  discussion  at  the  hearing  as  to  what  really  was  the  actual 
amount  of  the  paid-up  capital. 

Their  Lordships  then  expressed  their  opinion  upon  the  point,  and  stopped 
the  learned  Counsel  for  the  respondent  They  were  of  opinion  that  it  should  be 
taken  at  17,1002.,  the  amount  found  by  the  learned  Recorder. 

The  Company  was  originally  formed  in  the  Colony  of  Victoria  by  Articles  of 
Association,  dated  the  25th  April  1861,  and  on  the  18th  August  1864  it  was  duly 
registered  as  a  Company  limited  by  guarantee  under  an  Act  of  the  Legislature  of 
Victoria  which  followed  and  adopted  the  provisions  of  the  Companies  Act  1862. 

By  that  registration  the  Company,  by  virtue  of  the  Section  of  the  Colonial 
Act  corresponding  with  s.  196  of  the  Companies  Act  of  1662,  became  subject  to  all 
the  provisions,  so  far  as  they  are  applicable  to  the  present  case,  of  the  Colonial 
Companies  Act,  in  the  same  manner  in  all  respects  as  if  it  had  been  formed  under 
that  Act 

The  Articles  of  Association  contained  no  restriction  or  limitation  on  the 
Company's  power  of  borrowing. 

As  regards  the  Directors,  however,  their  authority  to  borrow  was  limited ; 
for  it  was  expressly  stipulated  by  Article  50  of  the  Articles  of  Association,  which 
were  registered  under  the  Companies  Act,  and  of  which  the  Bank  was  bound  to 
take  notice,  "  that  subject  and  without  prejudice  to  the  power  therein  given  to 
the  meeting  of  shareholders  and  the  conditions  ai!d  restrictions  therein  con- 
tained, the  Directors  for  the  time  being  should  have,  amongst  others,  the  following 
powers,  that  is  to  say,  the  power  of  borrowing  and  taking  up  on  the  credit  of  the 
said  Company  or  of  its  property  any  sum  or  sums  of  money  from  time  to  time, 
but  so^  nevertheless,  that  the  total  amount  to  be  so  taken  up  should  not  exceed  in 
the  aggregate,  as  an  existing  debt  at  the  same  time,  one-half  of  the  then  actually 
paid-up  capital  of  the  said  Company,  and  that  for  the  purpose  of  securing  any 
sum  or  sums  which  might  be  so  borrowed  by  the  Directors,  they  should  be  at 
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Jiberty  to  mortgage,  with  or  without  power  of  sale,  and  otherwise  to  charge  and 
encumber,  all  or  any  part  of  the  property,  estate,  and  effects,  real  and  personal,  of 
the  said  Company,  and  to  accept,  make,  or  endorse,  any  bill  of  exchange  or  pro- 
missory note  on  behalf  of  the  said  Company,  or  to  overdraw  the  account  of  the 
said  Company  at  their  bankers,  or  to  execute  and  give  any  bond,  covenant,  or 
other  obligation  binding  the  said  Company,  and  the  a£Sskirs  and  concerns  of  the 
said  Company,  both  in  India  and  Victoria  and  elsewhere,  and  that  the  entire  and 
sole  management,  conduct,  and  regulation  of  the  business  and  affitirs  of  the  said 
Company,  both  in  India,  and  Victoria,  and  elsewhere,  according  to  the  provi- 
sions and  subject  to  the  restrictiojis  of  the  said  Articles  of  Association,  should  be 
confided  to  and  be  under  the  direction  of  the  said  Directors  for  the  time  being, 
who  should  have  and  might  exercise  all  the  powers  which  might  be  exercised  by 
the  whole  of  the  shareholders." 

It  was,  therefore,  clearly  beyond  the  authority  of  the  Directors  to  liorrow  or 
take  up  upon  the  credit  of  the  Company  as  an  existing  debt  at  the  same  time  an 
amount  or  amounto  exceeding  one-half  of  the  actually  paid-up  capital  of  the  Com- 
pany. There  is  no  doubt  that  the  authority  of  the  Directors,  limited  as  it  was  by 
the  Articles  of  Association,  was  capable  of  being  extended  under  the  provisions  of 
Article  31.  But  by  that  Article  one-half  of  the  votes  of  all  the  shareholders  given 
at  a  general  meeting  called  for  the  purpose  was  necessary. 

The  Article  is  in  the  following  words : — 

''  One-half  of  the  votes  of  all  the  shareholders  given  at  a  general  meeting 
called  for  the  purpose  shall  be  competent  and  riecesmry  to  make,  to  enlarge, 
extend,  rescind,  alter,  or  repeal,  wholly  or  in  part,  all  or  any  of  the  provisions  or 
powers  herein  contained,  or  to  remove  any  Director  or^  Trustee,  or  to  increase  or 
diminish  the  number  of  Directors,  but  that  upon  all  other  questions  or  business  to 
be  transacted  at  any  meetings  (except  as  herein  specially  mentioned)  a  majority 
of  the  votes  of  the  shareholders  present  in  person  or  by  proxy  and  not  declining 
to  vote  shall  decide." 

It  was  not  contended  that  the  authority  of  the  Directors  either  to  borrow  or 
to  mortgage  was  ever  extended  at  a  general  meeting  of  the  shareholders  called  for 
the  purpose,  but  it  was  contended  by  the  learned  Counsel  for  the  respondents,  that 
the  limitation  of  the  power  of  borrowing  and  of  mortgaging,  contained  in  Article  50, 
was  merely  a  limitation  of  the  authority  of  the  Directors  conferred  by  the  same 
Article ;  that  it  was  not  part  of  the  constitution  of  the  Company,  which,  if  the 
Company  had  been  originally  formed  under  the  Companies  Act  of  1862,  must  have 
been  contained  m  the  Memorandum ;  and,  consequently,  that  it  was  not  a  limitation 
of  the  general  powers  of  the  Company,  or  of  the  whole  body  of  shareholders ;  and 
that  the  acts  of  the  Directors  in  excess  of  their  authority  might  be  ratified  by  the 
Company  and  rendered  binding, 

Their  Lordships  are  of  opinion  that  the  above  contention  is  correct,  and  they 
will  proceed  to  consider  whether  the  acts  of  the  Directors  in  borrowing  in  excess 
of  their  authority  were  ever  duly  ratified  by  the  Company. 

The  learned  Recorder  considered  that  there  was  sufficient  evidence  to  show 
that  the  shareholders  acquiesced  in  and  approved  of  the  acts  of  the  Directors  in  bor- 
rowing and  moFtgagiog,  and  he  relied  upon  what  took  place  at  the  half-yearly 
meetings  held  in  1868  and  1869. 

A  ratification  is  in  law  treated  as  equivalent  to  a  previous  authority,  and  it 
follows  that  as  a  general  rule,  a  person,  or  body  of  persons,  not  competent  to 
authorise  an  act,  cannot  give  it  validity  by  ratifying  it. 

By  the  21st  of  the  Articles  it  is  provided  that  an  Ordinary  Half-yearly 
Meeting  shall  be  held  during  the  months  of  October  and  April  in  each  year. 

By  the  22nd,  that  an  Extraordinary  General  Meeting  may  be  called  at  any 
time  for  a  special  object. 

By  the  25tb,  that  a  notice  shall  be  sent  to  each  shareholder,  stating  the  day 
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and  place  of  the  meeting,  and  "'also  the  business  proposed  to  be  transacted 
thereat." 

By  the  26thj  that  at  every  general  half-yearly  meeting  the  accounts  and  a 
statement  of  the  Company's  affairs,  etc.,  shall  be  laid  before  the  shareholders,  and 
such  meeting  "may  examine,  allow,  and  confirm,  or  reject  the  accounts  and  report 
of  the  Directors  or  Auditors,  so  as  to  bind  all  the  members  for  the  time  being  of 
the  Company,  and  all  persons  claiming  under  them." 

The  notice  that  a  half-yearly  meeting  was  to  be  held  would  suflSciently 
indicate  that  it  was  for  the  purposes  mentioned  in  Article  26,  but  would  not 
indicate  that  it  was  for  any  other  purpose. 

The  report  of  the  Directors  referred  to  in  Article  26  seems  to  their  Lordships 
the  same  thing  as  the  statement  of  the  Company's  affairs  previously  mentioned 
in  the  same  article.  There  is  nothing  in  the  Articles  requiring  the  Directors  to 
circulate  the  reports  among  the  shareholders  before  the  meetings.  There  is  no 
evidence  in  the  case  that  the  reports  were  in  fact  circulated  before  the  half-yearly 
meetings,  and  the  form  of  the  reports  bearing  dates  on  the  days  of  the  half-yearly 
meetings  looks  as  if  they  were  produced  for  the  first  time  when  laid  before  those 
meetings. 

Their  Lordships  think  that  it  would  be  competent  "for  a  majority  of  the 
shareholders  present  (though  not  a  majority  of  the  shareholders  of  the  Company), 
at  an  Extraordinary  Meeting  convened  for  that  object,  and  of  which  object  due 
notice  had  been  given,  to  ratify  an  act  previously  done  by  the  Directors  in  excess 
of  their  authority ;  and  they  are  not  prepared  to  say  that,  if  a  report  had  been 
circulated  before  a  half-yearly  meeting  distinctly  giving  notice  that  the  Directors 
had  done  an  act  in  excess  of  their  authority,  and  that  the  meeting  would  be 
asked,  by  confirming  the  report,  to  ratify  the  act,  this  might  not  be  sufficient 
notice  to  bring  the  ratification  within  the  competency  of  the  majority  of  the 
shareholders  present  at  the  half-yearly  meeting. 

But  if  the  object  was  to  give  the  Directors  in  future  an  extended  authority 
beyond  what  is  given  by  Article  50,  their  Lordships  think  that  it  would  be  an 
alteration  of  the  provisions  contained  in  the  Articles  which,  under  cl.  31,  could 
only  be  made  by  a  vote  of  one-half  of  all  the  shareholders  of  the  Company. 

There  is  a  wide  distinction  between  ratifying  a  particular  act  which  has  been 
done  in  excess  of  authority,  and  conferring  a  general  power  to  do  similar  acts  in 
future. 

This  distinction  must  be  borne  in  mind  in  considering  whether  the  ratifica* 
tions  at  the  half-yearly  meetings  of  particular  acts  done  previously  to  those 
meetings,  gave  validity  to  acts  of  a  similar  character  done  subsequently. 

For  instance,  it  is  important  in  considering  whether  the  ratification  at  the 
half-yearly  meeting  held  on  the  30th  April  1868,  of  the  act  of  the  Directors  in 
borrowing  13,000i.  when  10,000Z.  previously  borrowed  remained  unpaid,  if  made 
out,  so  far  extended  the  powers  of  tihe  Directors  as  to  authorize  them  to  take  up 
as  an  existing  debt  at  the  same  time,  a  further  sum  of  23,0002.  when  the  sums  of 
13,0002.  and  10,0002.  should  have  been  paid  off,  notwithstanding  the  provisions 
of  Article  31,  which  rendered  the  votes  of  one-half  of  all  the  shareholders  to  be 
given  at  a  general  meeting  necessaiy  to  enlarge  or  extend  any  of  tiie  powers 
contained  in  the  articles. 

Their  Lordships  are  of  opinion  that  the  ratification  at  a  half-yearly  meeting 
of  a  particular  act  in  excess  of  authority  would  not  extend  the  authority  of  the 
Directors  so  as  to  authorize  them  to  do  similar  acts  In  future. 

Their  Lordships  have  now  to  apply  the  above  principles  to  the  fiu^ts  of  the 
case. 

The  moneys  claimed  in  the  present  suit  were  advanced  in  Februanr  1871, 
10,0002.  under  the  letter  of  credit  No.  130,  and  6,0002.  under  the  letter  of  credit 
No.  153.     (See  Mr.  Curtayne's  evidence,  Record,  p.  135,  line  23,  and  the  account. 
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K  4  of  the  Record.)    The  balance  remaining  due  of  all  sums  previously  advanced 
>y  the  Bank  had  been  reduced  at  the  end  of  1870  to  82.  88.  9d.     (See  account  set 
out  in  the  plaint,  Beoord,  p.  4.) 

The  last  general  half-yearly  meeting  of  the  Company  was  held  on  the  13th 
October  1869.  At  that  meeting  the  Directors  submitted  their  report  for  the 
period  ending  the  30th  June  1869  (Record,  pp.  40  and  41),  and  that  report  was 
adopted  (p.  37). 

According  to  the  evidence  of  Mr.  Curtayne  (p.  135)  the  letter  of  credit  No, 
153  was  issued  on  the  9th  September  1869.  The  fact  of  the  Directors  having 
obtained  that  letter  of  credit  could  not  and  did  not  appear  in  the  report  of  the 
Directors  for  the  period  ending  June  1869,  and  the  act  of  obtaining  that  letter  of 
credit  or  of  borrowing  money  thereon  does  not  appear  to  have  been  ever  reported 
or  made  known  to  the  shareholders,  or  ratified  by  them.  The  claim,  therefore,  as 
to  that  5,0002.  must  be  rejected  unless  the  ratification  of  the  act  of  the  Directors 
in  obtaining  previous  letters  of  credit  for  10,000i.  and  5,000i.,  Noa  150  and  141, 
as  stated  in  the  report  of  29th  October  1868  (p.  37),  which  was  ratified  at  the 
half-yearly  meeting  held  on  that  date,  authorized  the  Directors  to  obtain  the 
letter  of  credit  No.  153  after  the  letter  of  credit  No.  141  of  the  11th  September 
1868,  for  5,0002.  referred  to  in  that  report  had  been  paid  off.  (See  Mr.  Cur- 
tayne's  evidence,  pp.  134  and  135.) 

Their  Lordships  are  of  opinion  that  the  ratification  of  the  report  of  29th 
October  1868,  did  not  authorize  the  Directors  to  obtain  the  letter  of  credit  No. 
153,  or  to  borrow  the  5,0002.  now  claimed  as  having  been  advanced  thereon  on 
the  11th  February  1871.  The  sum  of  5,0002.  advanced  on  the  17th  February 
1871,  on  letter  of  credit  No.  153,  must  therefore  be  disallowed. 

The  only  item  remaining  to  be  considered  is  the  10,0002.  advanced  on  the 
11th  February  1871,  on  the  letter  of  credit  No.  150.     (Page  4  of  Record.) 

That  letter  of  credit,  according  to  the  evidence  of  Mr.  Cuiiiayne,  p.  135,  was 
obtained  on  the  2Srd  December  1867.  It  authorized  the  Chartered  Bank  of 
India,  Australia,  and  China^  in  Rangoon,  they  then  being  the  agents  there  of  the 
Union  Bank,  to  honour  the  Rice  Company's  drafts  through  their  manager, 
Mr.  Jaipieson,  on  the  Union  Bank  of  Australia  in  London  to  the  extent  of  10,0002., 
cU  any  time  wntU  the  29^  Mai-ch  1869.    (Page  135.) 

"nie  obtaining  of  that  letter  of  oredit  was  mentioned  in  the  report  of  the 
Directors,  present^  at  the  meeting  of  the  29th  October  1868. 
The  following  is  the  statement  contained  in  the  report : — 
*'  In  addition  to  the  Bank  credit  for  10,0002.  with  which  Mr.  Jamieson  had 
been  hitherto  furnished  to  enable  him  to  conduct  the  financial  wants  at  Rangoon, 
another  credit  for  5,0002.  has  been  forwarded,  which  Mr.  Jamieson  advises  wDl  be 
of  great  assistance  in  his  operations."    (Record^  p.  37.) 

That  report  was  read  and  adopted  at  the  said  meeting.  (Record,  p.  36.) 
It  did  not  necessarily  follow  because  a  letter  of  credit  for  10,0002.  was  ob- 
tained that  the  Directors  would  act  upon  it,  in  violation  of  Article  50,  by  taking 
up  upon  it  an  amount  exceeding  in  the  a^regate  as  an  existing  debt  at  the  same 
time  more  than  one  half  of  the  paid-up  capitol  of  the  Company.  The  Directors 
did  not  exceed  the  authority  conferred  upon  them  by  the  Articles  of  Association 
by  obtaining  the  letter  of  credit ;  the  excess  of  authority  was  in  taking  up  upon 
it  a  sum  in  excess  of  the  aiflount  which  they  were  authorized  to  borrow. 

Under  the  letter  of  credit  a  sum  of  5,0002.  might  have  been  taken  up  and 
paid  off,  and  then  another  sum  of  5,0002.  taken  up  under  it,  without  an  excess  of 
authority. 

At  the  time  of  the  adoption  of  the  report,  on  the  29th  October  1868,  the 
letter  of  credit  then  Existing  was  to  expire  on  the  29th  March  1869.  It  was  not 
mentioned  in  the  report  that  the  credit  obtained  was  to  expire  on  that  day,  but 
every  shareholder  must  have  known  that  letters  of  credit,  in  practice,  are  for  a 
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limited  time.  It  is  not  at  all  unusual,  but  it  is  not  a  matter  of  course,  to  extend 
the  time  if  the  original  credit  has  not  been  acted  upon. 

Even  if  the  adoption  of  the  report  mentioning  the  credit  for  10,000!.  autho- 
rized the  borrowing  at  one  time  of  the  whole  amount  (which  their  Lordships  are 
disposed  to  think  it  did  not),  it  by  no  means  follows  that  it  authorized  the 
renewal  of  the  letter  of  credit  and  the  acting  upon  it  after  the  time  originally 
limited  had  expired. 

There  was  nothing  in  the  report  to  lead  to  the  supposition  that  the  Directors 
had  any  intention  to  renew  the  letter  of  credit  or  to  borrow  money  upon  it  after 
the  29th  March  1869.  The  shareholders  present  at  the  half-yearly  meeting  might 
have  hfl^  very  good  reasons  for  consideiing  that  it  was  expedient  to  obtain  a  letter 
of  credit  for  10,000i.,  or  even  to  borrow  upon  it  10,000Z.  at  one  time  during  the 
currency  of  the  letter  of  credit,  without  considering  whether  it  would  be  prudent 
or  advisable  to  borrow  10,0002.  at  one  time  on  the  11th  February  1871,  more  than 
two  years  after  the  date  of  the  meeting  of  October  1868,  and  when  the  Company 
might  possibly  consist  of  an  entirely  different  body  of  shareholders. 

But  however  this  may  be  their  Lordships  are  of  opinion  that  there  was  no 
evidence  to  show  that  any  sufficient  notice  of  the  substance  or  effect  of  the  reports 
which  were  intended  to  be  presented  at  the  half-yearly  meetings  above  referred  to, 
was  given  to  the  shareholders  of  the  Company  in  pursuance  of  the  25th  clause  of 
the  Articles  of  Association  so  as  to  lead  the  absent  shareholders  to  know  or  even 
to  imagine  that  the  Directors  intended  to  report  that  they  had  exceeded  their 
authority,  or  that,  by  the  adoption  of  the  report  of  the  Directors,  to  be  laid  before 
the  meeting,  an  act  of  the  Directors  in  excess  of  their  authority  could  be  rendered 
binding  upon  the  whole  body  of  shareholders. 

Their  Lordships  being  of  opinion  that  the  act  of  borrowing  in  excess  of 
authority  was  never  ratified,  it  is  not  necessary  to  consider  whether,  if  it  had  been 
duly  ratified,  the  property  of  the  Company  would  have  become  charged  as  a 
security  for  the  repayment  of  the  amount. 

The  case  of  the  Royal  British  Bank  v.  Twrqiwmd,  5  Ellis  and  Blackburn, 
248,  and  the  same  case  in  error  6th  id.,  327,  were  cited  in  the  course  of 
ai^ument  to  show  that  the  excess  of  authority  was  a  matter  only  between  the 
shareholders  and  the  Directors,  and  that  it  does  not  affect  the  rights  of  the  Bank. 
In  that  case  it  was  said  by  C.  J.  Jervis :  "  We  may  now  take  it  for  granted  that 
the  dealings  with  these  Companies  are  not  like  debugs  with  other  partnerships, 
and  that  parties  dealing  with  them  are  bound  to  read  the  Statute  and  the  Deed  of 
Settlement;  but  they  are  not  bound  to  do  more.  The  party  here  (that  is  in 
Turquand's'  case)  on  reading  the  Deed  of  Settlement  would  find  not  a  prohibition 
from  borrowing,  but  a  permission  to  do  so  on  certain  conditions."  In  the  present 
case,  if  the  Bfmk  had  referred  to  Clause  50  of  the  Articles  of  Association  they 
would  have  found  that  the  Directors  were  expressly  prohibited  from  borrowing 
beyond  a  certain  amount. 

The  case  of  The  Royal  British  Bank  v.  Turquand  was  decided  with  reference 
to  a  Company  registered  under  7  and  8  Yici,  c.  110,  and  Chief  Justice  Jervis 
remarked  that  the  lender  finding  that  the  authority  might  have  been  made 
complete  by  a  resolution  he  would  have  had  a  right  to  infer  the  fact  of  a  resolu* 
tion  authorising  that  which  on  the  face  of  the  document  appeared  to  be  legiti- 
mately done.  In  the  present  case,  however,  the  Bank^ould  have  found  that,  by 
the  Articles  of  Association,  the  Directors  were  expressly  restricted  from  borrowing 
beyond  a  certain  amount,  and  they  must  have  known  that  if  the  general  powers 
vested  in  the  Directors  by  Article  50  had  been  extended  or  enlarged  by  a  resolu- 
tion of  a  general  meeting  of  the  shareholders  under  the  provisions  of  s.  31,  a 
copy  of  that  resolution  ought,  in  regular  course,  to  have  been  forwarded  to  the 
R^strar  of  Joint  Stock  Companies,  in  pursuance  of  s.  53  of  the  Companies  Act^ 
and  would  have  been  found  amongst  his  records. 
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Their  Lordships  are  of  opinion  that  the  learned  Recorder  was  correct  in  hold- 
ing that  this  case  is  different  from  tliat  of  The  Royal  British  Bank  v.  Turqtiund, 

It  is  unnecessary  to  consider  what  would  have  been  the  rights  of  the  Bank  if 
the  amount  which  they  advanced  had  not  been  more  than  one  half  of  the  actual 
paid-up  capital,  but  had  been  advanced  at  a  time  when  an  unpaid  debt  on  account 
of  moneys  previously  borrowed  from  other  persons,  together  with  the  money  lent 
by  the  BanJ^,  would  have  exceeded  the  amount  which  the  Directors  were  autho- 
rized to  borrow.  In  the  present  case,  the  10,000i.  and  5,000i.  were  both  lent  by 
the  Bank  itself. 

It  was  ai*gued  that  the  advances  made  by  the  Bank  under  the  letter  of  credit 
did  not  amount  to  a  lending  by  the  Bank  or  a  borrowing  by  the  Directors.  There 
is  nothing  in  that  objection.  If,  however,  it  was  not  a  borrowing,  the  Directors  had 
no  power  to  pledge  the  property  sought  to  be  affected  by  the  equitable  mortgage 
as  a  security  for  the  repayment  of  it.  It  was  only  for  securing  moneys  borrowed 
that  tiie  Directors  were  authorised  to  mortgage  or  charge  the  property  of  the 
Company. 

ror  the  above  reasons  their  Lordships  are  of  opinion  that  the  plaintifls  are 
not  entitled  as  against  the  defendant  to  a  charge  on  the  property  beyond  the 
amount  of  one  half  of  17,1002.,  the  paid-up  capital  of  the  Company. 

The  amount  therefore  allowed  to  the  plaintiffs  by  the  decree  of  the  lower 
Court  must  be  reduced,  and  their  Lordships  will  humbly  advise  Her  Majesty  that 
the  decree  be  reversed,  and  that  it  be  declared  that  the  plaintifi^  had  a  valid 
equitable  mortgage  on  the  property  mentioned  in  the  plaint  for  the  principal  sum 
of  8,560i.  only. 

It  was  objected  at  the  hearing  on  the  part  of  the  appellant  that  the  decree 
ought  to  have  been  for  a  foreclosure,  and  not  for  a  sale ;  but  at  the  close  of  the  case 
their  Lordships  were  informed  that  the  pr^)erty  had  been  sold  under  the  decree, 
and  that  the  money  had  been  deposited  in  Court;  and  that  the  appellant  does  not 
object  to  the  sale. 

Their  Lordships  will  therefore  further  advise  Her  Majesty  that  it  be  ordered 
that  the  costs  of  the  suit  in  the  lower  Court,  both  of  the  plaintiflBs  and  of  the 
defendant  respectively,  as  taxed  by  the  lower  Court,  be  paid  to  the  said  parties 
respectively  out  of  tiie  proceeds  of  the  sale  of  the  property  which  are  now  in 
Court,  and  that  out  of  the  balance  of  such  proceeds  there  be  paid  to  the  plaintiffi 
a  sums  of  rupees  equivalent,  at  the  rate  of  exchange  current  between  Rangoon  and 
England  at  the  time  of  the  filing  of  the  suit,  to  the  principal  sum  of  8,550L,  with 
interest  thereon,  at  the  rate  of  8  per  cent.,  from  the  6th  October  1872,  to  the 
date  of  the  sale  of  the  property,  together  with  a  proportionate  part  of  the  accumu- 
lations, if  any,  of  the  proceeds  of  the  sale,  and  that  the  residue  of  the  said  proceeds 
and  of  the  accumulations  thereon,  if  any,  be  paid  to  the  defendant  appellsait. 

The  respcmdents  must  pay  the  costs  of  this  appeal. 


.    The  24th  March  1877. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smith, 

and  Sir  Robert  P.  Collier. 

CoTvtract — Coercion. 

On  Appeal  from  the  High  Court  at  Calcutta. 
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Baboo  Frem  Narain  Singh  and  others 

Baboos  Parasram  Singh  and  Bholonath  Singh. 

Baboo  Prem  Narain  Singh  and  others 

versus 
Baboo  Rooder  Narain  Singh. 

{Consolidated  Appeals,) 

Held  that  it  would  not  be  equitable  to  uphold  an  ikramamah  executed  by  the  respondents  (three 
young  men)  in  faTor  of  -  their  un^es  and  coumns,  whereby  they  parted  with  a  half  of  their  property, 
and  executed  without^  any  consideration  whate:vtQr,  and  yery  shortly  after  they  had  come  to  their 
property,  and  when  they  were  not  fully  acquainted  with  their  rights  and  do  not  appear  to  have  had 
any  professional  advice,  and  when  the  appearance  of  their  uncles  with  a  large  force,  the  possession 
tflJcen  erf  their  property,  the  institution  of  criminal  proceedings,  and  other  circunistances  constituted  a 
state  ol  things  likely  to  overawe  them  and  materially  to  affect  the  free  exercise  of  their  will. 

Mr,  Leith,  Q.C,  and  Mr.  (7.  W.  Araihoon  for  Appellants. 
Mr.  CowU,  Q.C.,  and  Mr,  DoyTie  for  Respondelits. 

Si/r  Robert  Collier  delivered  judgment  as  follows  : — 

This  suit  was  brought  under  the  foUowiilg  circumstances.  Theoraj  Singh 
had  three  sons.  One  of  his  sons,  Tej  Narain,  who  died  in  1819,  left  two  widows, 
who  died  respectively  in  1857  and  1859.  The  widow  who  died  last  left  a  daughter 
Sribatti,  who  married  Omrao  Singh — ^a  daughter  who  became  insane  during  her 
mother's  lifetime.  This  daughter  had  three  sons,  Rooder  Narain,  Parasram,  and  * 
Bholonath,  who  are  the  plaintiffs  in  the  two  suits  which  may  be  treated  for  all 
purposes  as  one.  The  defendants  are  some  of  them  the  sons,  and  others  the 
grandsons  of  Behari  and  Purbhoo  Narain,  the  other  two  sons  of  Theoraj  Singh. 
The  plaintiffs  bring  their  suit  for  the  purpose  of  setting  aside  an  ikrarnamah, 
executed  by  them  on'  the  22nd  December  1859,  whereby  they  gave  up  what  may 
be  stated  generally  ds  a  half  of  their  share  of  the  property  of  their  grandfether 
Tej  Narain  to  the  defendants,  and  they  also  claim  to  recover  that  naif  which 
they  then  gave  up. 

The  Subordinate  Judge  decided  the  case  in  favor  of  the  defendants,  dismissing 
the  plaintiffs'  suit.  That  decision  was  reversed  by  the  High  Court,  who  set  aside 
this  ikrarnamah  upon  grounds  which  may  be"  thus  shortly  stated — that  the 
ikramamah  was^  given  without  consideration ;  that  the  eldest  plaintiff  was  just  of 
age,  and  the  two  others  under  age,  at  the  time  that  it  was  granted ;  th^t  they 
executed  it  without  sufficient  information  of  their  rights,  or  sufficient  advice,  and 
under  undue  influence  and  pressure. 

It  appears  to  their  Lordships  convenient  in  the  first  place  to  consider  what 
were  the  rights  of  the  respective  parties  at  the  date  in  the  case  which  is  most 
material,  namely,  the  death  of  Indrabati,  the  latter  surviving  widow  of  Tej 
Narain,  which  Occurred  on  the  7th  December  1859.  At  that  time  Sribatti,  the 
daughter  of  Indrabati,  was  alive  and  married  to  Omrao  Singh,  but  a  lunatic. 
Hei^  three  sons,  who  have  been  before  mentioned,  were,  according  to  their  Lord- 
ships' view,  of  about  the  ages  which  are  ascribed  to  them  by  the  High  Court ;  but 
they  do  not  think  it  necessary,  any  more  than  the  High  Court  did,  to  state 
precisfely  what  they  consider  to  be  tne  age  of  each.  It  will  be  enough  to  say  that 
the  eldest  does  not  appear  to  have  been  very  much  over  age.  According  to  their 
Lordships'  view,  these  three  grandsons  of  Tej  Narain  were  clearly  entitled  to  the 
property  of  Tej  Narain. 

Then  comes  the  question,  what  that  property  was  ?  Now  it  appears  that  in 
1802  a  deed  of  family  partition  was  executed.  At  that  time  the  mouzahs  belonging 
to  the  family  were  fifty.  Two  may  be  put  out  of  the  question.  One  seems  to 
have  been  appropriated  to  the  support  of  the  widow  of  Deoraj,  a  brother  of 
Theoraj  Singh;  forty- eight  remain.    Of  those,  forty  were  divided  among  the 
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ihree  brothers,  Behari,  Tej  Narain,  and  Furbhoo  Narain,  Tej  Narain  taking  fourteen, 
and  the  other  two  brothers  thirteen.  It  appears  further  that  there  were  eight 
mouzahs  which  were  held  free  from  Government  Revenue,  and  which  were  not 
divided  either  by  name  or  by  metes  and  bounds,  but  with  respect  to  which  there 
is  this  general  expression  at  the  end  of  the  document :  ''  Whereas  we,  ail  the 
shareholders,  have  divided  among  ourselves  all  the  villages  belonging  to  oar 
ancestral  inheritance/'  The  effect  of  this  document  appears  to  their  Lordshipa  to 
be  that,  with  respect  to  the  forty  villages,  they  were  actually  divided,  as  it  were, 

EhysicaJly ;  and  with  reference  to  the  others,  that  there  was  a  division,  each  party 
aving  a  iliird  share.  '  And  it  appears  to  them  further  that  the  High  Court  is 
right  in  saying  that  this  division  was  recognised,  for  they  come  to  the  conclusion 
that  upon  the  death  of  Tej  Narain,  his  widows  were  permitted  and  did  take 
possession,  and  keep  possession,  not  only  of  the  14  mouzahs,  but  of  the  undivided 
share,  as  far  as  it  could  be  taken  possession  of,  of  the  other  mouzahs ;  they  were 
permitted  to  take  possession  and  did  retain  possession  until  their  deaths. 

That  being  so,  in  their  Lordships'  view,  Boeder  Narain,  Parasram,  and 
Bholonath,  the  plaintiffs,  were  entitled  clearly  to  the  whole  property  in  dispute ; 
and  their  uncles  and  cousins,  who  were  the  defendants,  had  no  title  or  claim  to 
title  to  anv  portion  of  them.  It  has  been  indeed  said  that  before  a  certain 
decision,  wnioh  is  called  the  Shevagunga  case,  there  may  have  been  an  impression 
that  the  law  was  different^  but,  on  re^rring  to  that  case,  it  does  not  appear  to 
their  Lordships  that  it  bears  upon  the  present  question.  It  may  be  enough  to 
say  that  in  that  case  it  was  decided  that ''  in  a  umted  Hindoo  family  "  (and  that 
term  must  be  borne  in  mind)  ''  where  there  is  ancestral  property,  and  one  of  the 
members  of  the  family  acquires  separate  estate  on  the  death  of  that  member,  such 
separate  acquired  estate  does  not  fall  into  the  common  stock,  but  descends  to  the 
male  issue,  if  any,  of  the  acquirer,  or,  in  default,  to  his  daughters,  who,  while  they 
take  their  father's  share  in  the  ancestral  property,  subject  to  all  rights,"  and  so 
on.  Then,  ''Where  property  belonging  in  common  to  a  united  Hindoo  family  has 
been  divided,  the  share  of  a  deceased  member  of  the  family  goes  in  the  general 
course  of  descent  of  separate  acquired  property."  But  in  this  case  it  appears  to 
their  Lordships  that  at  the  date  to  which  reference  has  been  made,  namely,  the 
death  of  the  last  surviving  widow,  Indrabati,  there  was  no  joint  property  and  no 
joint  family,  for  not  only  had  tiie  property  been  all  divided  in  1802,  but  the 
family  were  separated  in  food  and  in  lodging.  It  appears  to  their  Lordships, 
therefore!  that  even  if  this  Shevagunga  case  had  never  been  decided,  there  could 
have  been  no  rational  doubt  or  dispute  that  the  plaintiffs  were  the  heirs  of  their 
grandfather  in  respect  to  the  whole  of  the  estate  now  claimed. 

Those  being  in  their  Lordships'  view  the  rights  of  the  parties,  it  remains  to 
enquire  what  was  done?  There  is  undoubtedly  a  good  deal  of  conflicting  evidence, 
but  the  view  which  their  Lordships  take  of  it  is  in  substance  this  :-^The  defen* 
dants,  Inder  Narain,  Bodh  Narain,  and  Rand  Gopal  appear  to  have  come  to  the 
family  hoUsC)  from 'which  the  deceased  had  removed  shortly  before  her  death  to  a 
place  which  is  sometimes  called  Babhni  They  appear  to  have  come  i/vith  a  laige 
body  of  retainers,  undoubtedly  calculated  to  inspire  terror,  and  to  have  taken 
possession  of  the  whole  property  of  the  deceased,  to  which  they  had  no  right 
whatever,  thereby  acquiring  a  very  great  advantage  over  these  young  men.  It 
may  be  that  the  young  men  were  prepared  also  to  resist,  and  to  use  force  for  the 
maintenance  of  their  rights,  and  that  they  would  have  been  assisted  by  their 
father,  Omrao,  and  by  Juggut,  as  he  is  sometimes  called,  or  Jugroap,  the  father- 
in-law  of  the  eldest  of  thenu  Both  sides  appear  by  their  petitions  to  have  enter- 
tained serious  apprehensions  of  an  affray.  The  Qovemment  thought  it  necessary 
to  interfere.  Tney  sent  officers  for  the  purpose  of  keeping  the  peace,  and  they 
issued  orders  summoning  the  parties  before  them,  and  binding  them,  to  keep  the 
peace. 
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It  was  in  this  state  of  circumstances  that  the  proceeding  took  place  to  which 
great  importance  has  been  attached  by  the  appellants.  What  is  called  a  punchayet 
was  formed.  Three  persons  acted  as  arbitrators,  Hem  Narain,  and  Dabi  Singh,  who 
appear  to  have  been  neighbouring  zemindars,  and  Juggut  Koonwar,  who  was  the 
father-in-law  of  the  eldest  of  the  grandsons.  We  have  but  little  information  as  to. 
what  was  referred  to  this  punchayet  and  what  the  punchayet  recommended,  in 
fact  almost  the  only  information  on  this  subject  which  we  have  is  from  a  depo- 
sition of  Dabi  Singh  taken  in  another  suit^  to  which  suit  perhaps  it  may  be  as 
well  now  to  refer  foi*  the  purpose  of  getting  rid  of  it.  It  appears  that  soon  after 
the  execution  of  this  ikramamah  Omrao  Singh,  the  father  of  the  plaintiffs,  filed  a 
suit  for  the  purpose  of  obtaining  possession  of  the  property  in  dispute  on  behalf  of 
Sribatti,  his  wife,  whom  he  alleged  not  to  have  been  a  lunatic  at  the  time  of  the 
death  of  Indrabati,  and  therefore  to  have  succeeded  to  her  inheritance.  He  also  in 
that  suit  sought  to  set  aside  this  ikramamah.  That  case  came  before  this  Board 
and  was  eventually  decided  upon  the  ground  that  it  was  shown  that  Sribatti  was 
a  lunatic  and  could  not  inherit,  therefore  Rooder  Narain,  Farasram,  and  Bholonath, 
her  sons,  would  inherit  instead  of  her.  That  was  the  only  point  decided.  Their 
Lordships  at  this  Board  give  no  decision  whatever  upon  the  question  of  the 
ikrarnamah.  So  much  by  way  of  parenthesis.  This  witness,  Dabi  Singh,  who  had 
been  examined  in  that  case,  gives  an  account  which  appears  to  be  Almost  the  only 
account  we  have  of  what  took  place  before  the  punchayet.  He  says,  "  No  coer- 
cion, etc.,  was  exercised  on  any  one.  Baboo  Omrao  Singh  also  was  present  at  the 
time  of  the  execution  of  the  ikramamah,  and  he  also  consented  to  the  execution  of 
the  ikramamah,  at  the  same  time  having  appointed  a  pu9chayet  composed  of 
Baboo  Hem  Narain  Singh  and  me  the  witness,  and  Juggut  Narain  Koonwar  and 
others.  He  said  in  an  entreating  manner  that  Rooder  Narain  Singh's  grandmother 
has  said'  that  she  gave  an  eight  annas  share  to  her  daughter's  sons,  and  an  eight 
annas  share  to  Baboo  Inder,  Narain  Singh,  and  others,  the  husband's  relatives.  In 
confotmity  with  this,  settle  our  dispute.  We  did  so  accordingly,"  and  so  on.  With . 
respect  to  this  it  may  be  observed  that,  on  the  part  of  the  defendants,  evidence 
was  given,  to  the  effect  that  the  widow  Indrabati  had  in  fact  treated  the  defendants 
as  entitled  to  the  property,  but  had  put  it  to  them  as  it  were  ad  misericordiam  to 
allow  her  grandsons  to  have  a  half  share  of  it.  The  High  Court  disbelieved  that 
evidence ;  and  it  would  appear  that  they  disbelieved  also  this  statement  of  this 
witness.  If  this  statement  is  untrue,  we  have  no  reliable  evidence  whatever  of 
what  came  t)efore  the  puHchayet  or  what  was  done  by  it.  If  it  is  true,  it  would 
appear  to  amount  to  this,  that  the  defendants  having  with  a  high  haijid  taken 
possession  of  an  estate  to  which  they  had  no  rights  the  father  of  the  plaintiffs,  who 
is  sometimes  described  as  a  timid  man,  entreats  them  to  give  half  to  his  sons,  on 
the  ground  that  Mussumat  Indrabati  had  left  it  to  them,  or  desired  that  it . 
should  be  left.  If  this  be  so,  so  far  from  showing  that  the  plaintiffs  were  acquainted 
with  their  rights,  it  tends  to  show  that  they  were  not  acquainted  with  them ;  and 
that  they  had  so^e  notion  that  Indrabati  bad  a  power  d  disposing  of  the  estate,  ■ 
which  she  had  not.  But  the  compromise,  as  it  has  been  called,  entered  into  in 
reference  to  this  punchayet  is  altogether  silent  as  to  what  is  recommended  to 
be  done  by  the  arbitrators.  It  is  to  this  effect :  "  Whereas  in  consequence  of  the 
death  of  Indrabati,"  and  so  on,  **  who  was  our  mammal  grandmother  and  my 
(Baboo  Omrao  Singh's)  mother-in-law,  a  dispute  about  her  estate  existed  betweeh 
us,"  and  so  on;  "and  whereas  by  the  arbitration  of  a  punchayet  composed  of"  so 
and  so,  ''besides  respectable  neighbours,  the  dispute  between  us,  which  might 
have  resulted  in  a  serious  affray,  was  settled  amicably  between  us  by  the  arbi- 
trators to-day,  and  now  there  is  no  cause  of  dispute  which  might  result  in  an 
afiray  between  us ;  therefore  we  have  executed  this  acknowledgment,  undertaking 
to  abstain  from  any  affray.  We  do  declare  that  if  we  again  raise  any  cause  for  an 
affray  we  shall  personal! v,  without  demur,  pay  a  fine"  of  so  and  so.    This  doca- 
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mentis  altogether  silent  as  to  any  division  of  the  property  or  anything  to  be  done 
by  the  parties^  except  to  abstain  from  an  affray ;  and  it  may  be  here  observed  that 
it  would  appear  conclusively  from  this  document,  what  indeed  might  be  inferred 
from  other  evidence,  that  there  was  very  serious  apprehension  of  an  affray,  and 
that  a  breach  of  the  peace  was,  to  say  the  .least,  imminent,  a  state  of  things  alto- 
gether inconsistent  with  the  account  of  the  defendant's  witnesses  (the  one  subject 
on  which  they  all  agree)  that  there  was  not  only  no  afl&ay,  btit  absolutely  no 
apprehension  on  the  puii  of  anybody  of  the  possibility  of  an  affray,  but  that 
everything  was  perfectly  peaceful  and  orderly.  Seven  days  after  the  date  of  this 
document  the  ikramamah  in  question  was  executed.  It  may  be  here  observed  that 
this  ikrarmanah  contains  no  reference  whatever  to  the  punchayet  or  to  the  docu- 
ment which  had  been  executed  seven  dbys  before.  -It  speaks  of  Indrabati 
having  taken  possession  of  all  the  shares  and  how  she  sent  in  her  lifetime  for 
Inder  Narain  and  Bodh  Naiain,  and  so  on,  "and  gave  us  the  declarants  out  of  the 
whole  of  her  share  an  eight  annas  of  the  immoveable  property."  It  states,  there- 
fore, a  gift  by  this  lady  of  half  the  property  when  manifestly  she  had  no  power  to 
dispose  of  any  of  it.  It  may  perhaps  be  here  observed,  with  reference  to  the  doubt 
expressed  by  the  High  Court,  as  to  whether  it  is  true  that  this  lady  did  dispose 
or  affect  to  dispose  of  the  property  in  the  manner  alleged,  that  she  asserted  at  the 
time  she  took  possession  of  the  property  and  subsequently  in  a  petition  of  1852 
that  she  had  the  sole  right  to  the  property,  and  that  the  plaintiffs  were  her  sole 
heirs.  This  document,  which  neea  not  be  forther  referred  to,  contains  an  agree- 
ment to  divide  the  property  between  the  plainti£&  and  defendants.  On  the  28th 
January  following  tnere  was  a  proceeding  which  has  been  a  good  deal  relied  npon 
on  the  part  of  the  4e£Bndants.  It  appears  that  both  these  young  men  went  before 
the  Cnminal  Court,  and  they  there  made  depositions  which  have  been  referred 
to'-depositions  very  like  each  other — ^in  which  they  state  that  they  have  been 
charged  with  an  unlawful  assembly,  but  deny  that  they  had  taken  part  in  an 
unlawful  assembly,  and  state  the  substance  of  this  ikrarnamah  as  a  compromise, 
which  thejr  had  entered  into  for  the  purpose  of  showing  that  they  ought  not  to  be 
convicted  of  any  such  offence,  and  they  are  bound  over  in  their  recognieances  not 
to  commit  an  offence.  The  young  men  seem  to  have  been  brought  before  ihe 
Court,  and  put  under  recognizances  some  considerable  time  before,  in  pursuance  of 
an  order  of  the  Court.  These  depositions  appear  to  their  Lordships  substantially 
a  part  of  the  same  transaction,  and  it  may  be  that  at  this  time  the  plaintifib  were 
under  the  impression  that  the  ikramamah  they  had  executed  was  binding  upon 
thenu  But,  undoubtedly,  not  long  afterwards,  in  the  action  which  is  brought,  by 
their  father,  they  seedc  to  repudiate,  as  far  as  they  can  repudiate,  the  transaction. 

Looking  at  the  whole  case,  the  main  features  of  it  appear  to  be  these :  These 
young  men  execute  a  deed,  whereby  they  part  with  a  half  of  their  property.  It 
is,  in  their  Lordships'  view,  executed  without  any  consideration  whatever.  It  is 
executed  very  shortly  after  they  had  come  to  their  property,  and  when  it  may  be 
considered  as,  at  aU  events,  doubtful  ^i^hether  they  were  fully  acquainted  with 
their  rights ;  indeed  the  evidence  in  the  case  tends  to  show  that  they  were  not 
fully  acquainted  with  their  rights.  At  the  time  of  the  execution  of  a  most  important 
document  they  do  not  appear  to  have  had  any  professional  advice ;  and  further, 
the  appearance  of  their  uncl^  with  a  large  force,  the  possession  which  was  taken 
of  their  property,  the  criminal  proceediugs,  and  the  other  circumstances  which 
have  been  referred  to,  constituted  a  state  of  things  likely  to  overawe  them,  and 
materially  to  affect  the  free  exercise  of  their  will. 

It  appears  to  their  Lordships,  therefore,  that  it  would  not  be  equitable  that 
this  ikrarnamah  should  be  upheld.  Under  these  circumstances,  they  are  of  opinion 
that  the  judgment  of  the  High  Court  was  correct,  and  they  will  humbly  advise 
Her  Majesty  that  that  judgment  should  be  affirmed,  and  tills  appoai  dismissed 
with  costs. 
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Tho  18th  April  1877. 

Preeent  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smith, 

and  Sir  Robert  P.  Collier. 

Privy  Council  (Order  of) — Costs — Interest — Practice  {ExecvJtifm  of  Decree) 

JMariitation — Construction, 

On  Appeal  from  the  Chief  Court  of  the  Punjab. 

'  Forester  and  others 
versus 
The  Secretary  of  State  for  India  in  Council. 

The  Secretary  of  State  for  India  in  Council 

versus 
.  Forester  and  others. 

Where  an  Order  of  Her  Majesty  in  Ck>ancil  is  silent  as  to  interest  upon  the  costs  of  the  decree,  the 
Judge  of  the  Ix»dian  Gonrt  whioh  has  to  execate  the  decree  has  no  power  to  direet  payment  of  those 
costs  with  interest. 

Sernble. — The  existing  practice,  as  to  Orders  in  Connoil  as  well  as  to  decrees  of  the  Indian  Courts, 
28  that  interest  cannot  be  given  in  execntion  unless  it  is  specially  directed  to  be  given. 

Where  an  Order  in  Gotincil,  in  reversing  the  decrees  of  both  Indian  (Courts,  directed  that  the  costs 
of  the  suit,  so  far  as  they  had  been  occasioned  by  the  improper  plea  of  the  Statute  of  Limitations,  dionld 
be  paid  by  the  defendants  to  the  plaintifEs ;  it  was  held,  upon  the  true  constmction  of  the  (Mer,  that 
the  intention  of  the  Judicial  Committee  was  to  give  the  plaintiffs  the  whole  cost  of  the  suit,  so  for  as 
they  had  been  paid,  whether  incurred  in  the  three  Courts  in  which  they  were  directed  to  be  taxed  or 
in  the  Court  of  first  instance. 

Xn  this  case  cross  appeals  were  instituted  by  the  parties  against  certain 
^rees  made  by  the  Chief  Court  of  the  Punjab,  in  1875,  for  the  purpose  of  giving 
effect  to  Orders  of  Her  Majesty  in  Council,  by  which  General  Lord  Foirester  and 
others  representing  the  estate  of  the  late  Mr.  Dyoe  Sombre  were  declared  entitled 
to  certain  costs  incurred  in  the  Courts  of  India;  and  the  main  quesi^ions  i^rhich 
now  arose  were  as  to  the  amount  they  were  entitled  to  recover  in  respect  of  these 
costs,  and  at  what  rate  interest  should  be  allowed  upon  such  costs,  or  upon  any 
part  of  them.  The  litigation  has  lasted  since  1848,  but  the  suit  was  decided  on 
its  merits  |U3  late  as  1873,  and  the  question  of  costs  was  alone  involved  in  these 
appeals. 

Mr.  Leith,  Q.C,  and  Mr.  Doyne  for  Appellants. 

Mr.  J.  D.  Mayne  for  Bespondent. 

Sir  Ja/mes  Colvile  delivered  judgment  as  follows : — 

These  appeals  arise  out  of  proceedings  taken  in  the  Chief  Court  of  the 
Punjab  to  give  effect  to  an  Order  of  Her  Majesty  in  Council  made  on  the  5th  day 
of  February  1873  *  That  order  was  designed  to  determine  finally  a  litigation 
which  had  subsisted  for  a  great  many  years,  first  between  the  committee  of  the 
late  Mr.  Dyce  Sombre,  and,  alter  the  death  of  that  gentleman,  between  his 
representatives  and  the  Oovemment  of  India,  touching  the  liability  of  the 
Government  for  a  seizure  of  certain  arms  and  military  stores  effected  upon  the 
death  of  the  Begum  Sumroo.  It  was  a  peculiar  order,  because  after  reversing 
the  decisions  of  the  Indian  Courts,  declaring  the  seizure  to  have  been'  wropgful, 
and  ascertaining  the  value  of  the  arms  and  munitions  of  war,  and  the  amount  of 
the  damages  to  be  paid  by  the  defendants  to  the  plaintiffs,  it  proceeded,  with  the 
consent  of  the  Counsel  on  both  sides,  to  direct  payment  of  that  sum  to  be  made 
in  this  country,  leaving  nothing  to  be   carried  out  in  India  except  the  final 

*  The  judgment  of  the  Judicial  Committee  \h  reported  in  18  W.  B.  349;  2  Sutii.  P.C.R.  628. 
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direction  as  to  costs,  which  was,  "  That  the  costs  of  the  appellants  in  the  Chief 
Court  of  the  Punjab,  and  in  the  Court  of  the  Commissioner  at  Hissar,  and  in  the 
Court  of  the  Deputy  Commissioner  of  Delhi,  be  taxed  and  ascertained  by  the 
proper  officers  of  those  Courts  respectively,  and  that  the  amount  of  the  costs  of 
the  appellants  in  all  the  Courts  in  India  be  paid  to  the  appellants  in  India  by  the 
respondent." 

After  various  proceedings  had  in  the  Chief  Court  of  the  Punjab  the  Order 
under  appeal  was  made.  The  following  are  the  material  passages  in  it.  "  The 
costs  taxed  and  ascertained  to  havb  been  incurred  in  India  by  the  plaintiffs, 
appellants,  which  shall  be  payable  by  the  defendant,  respondent,  amount  as  per 
memorandum  at  foot  to  Rs.  12,354-12-0,  but  no  interest  is  allowed  on  such  costs/* 
And,  "  The  Court  further  orders  and  decrees  that  the  defendant  shall  refund  to 
the  plaintiffs  the  sum  of  Rs.  1,014,  with  interest  thereon,  from  the  11th  September 
1849  to  date  of  payment,  at  the  rate  of  12  per  cent,  per  annum,  and  a  further 
sum  of  Rs.  5,309,  with  interest  thereon,  from  the  4th  August  1865  to  date  of 
payment,  at  the  rate  of  12  per  cent,  per  annum." 

Against  this  order  the  appeal  and  the  cross  appeal  have  been  brought.  The 
appeal  of  the  plaintiffs  is  in  effect  that  interest  ought  to  have  been  allowed  upon 
the  Rs.  12,354  12  annas  in  a  certain  way.  The  Judges  of  the  Chief  Court  of  the 
Punjab  had  held  that,  in  executing  the  Order  of  Her  Majesty  in  Council,  they 
were  not  at  liberty  to  give  any  interest  upon  the  costs,  because  the  order  con- 
tained no  direction  for  the  payment  of  interest  in  respect  of  such  costs ;  and  it 
may  further  be  observed  that  the  mode  in  which  the  plaintiffs  in  the  Court  below 
sought  to  have  the  interest  which  they  claimed  computed  was  a  very  peculiar 
one.  They  asked  to  havB  the  gross  principal  amount  of  the  plaintiffs'  costs,  viz,, 
the  Rs.  12,354  12  annas,  divided  into  four  sums,  and  to  have  interest  computed 
on  each  of  such  sums  from  the  date  of  the  decree  of  the  Court  wherein  the  costs 
which  it  represented  had  been  incurred.  So  far  as  their  Lordships  are  aware, 
there  is  no  instance  of  such  a  course  having  been  adopted,  certainly  none  has  been 
brought  before  thjBm  during  the  somewhat  lengthy  argument  which  has  taken 
place  upon  these  appeals.  The  Committee  that  made  the  report  to  Her  Majesty 
upon  which  the  Order  in  Council  was  made,  if  it  had  intended  to  place,  by  means 
of  some  such  direction,  the  parties  in  the  situation  in  which  it  considered  they 
would  have  stood  if  eveaything  had  been  done  rightly  in  the  Lower  Courts,  would 
of  course  have  been  competent  to  do  so ;  but  that  a  subordinate  Court  executing 
an  Order  in  Council  which  is  silent  upon  interest,  is  at  liberty  to  interpolate  such 
a  very  special  direction  into  that  order,  is  a  proposition  which  seems  to  their 
Lordships  to  be  wholly  unsustainable.  It  is  not  necessary  for  their  Lordships  tov 
consider  from  what  other  date  interest  should  be  calculated,  because  they  are  of 
opinion  that  the  Chief  Court  of  the  Punjab  is  right  in  its  conclusion ;  that  where 
the  Order  in  Council  is  silent  as  to  interest  upon  the  costs  decreed,  the  Judge  of 
the  Indian  Court  which  has  to  execute  the  decree  has  no  power  to  direct  payment 
of  those  costs  with  interest. 

The  learned  Counsel  for  the  appellants  relied  upon  what  they  sai4  had  been 
the  course  of  practice  in  India.  In  determining  what  is  the  existing  practice  in 
India,  their  Lordships  think  they  ought  first  to  consider  what  are  the  statutory 
provisions  which  govern  the  present  procedure  of  the  Courts  in  India.  Those 
which  are  material  to  the  present  question  are  to  be  found  in  ss.  10  and  11  of 
Act  XXIII  of  1B61.  The  words  of  s.  10  are,  "  When  the  suit  is  for  a  sum  of 
money  due  to  the  plaintiff,  the  Court  may,  in  the  decree,  order  interest  at  such 
rate  as  the  Court  ijoay  think  proper  to  be  paid  on  the  principal  sum,  adjudged 
from  the  date  of  suit  to  the  date  of  the  decree,  in  addition  to  any  interest 
adjudged  on  such  principal  sum  for  any  period  prior  to  the  date  of  suit,  with 
farther  interest  on  the  aggregate  sum  so  adjudged,  and  on  the  costs  of  the  suit 
from  the  date  of  the  decree  to  the  date  of  payment."     This  Clause  seems  to  give 
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the  Courts  a  discretionary  power  to  allow  interest  on  costs,  rather  than  to  make 
it  imperative  upon  them  to  do  so.  The  learned  Counsel  for  the  plaintiffs',  however, 
relied  on  certain  decisions  of  the  High  Court  of  Bengal,  which  they  said  established 
that  an  order  for  costs  necessarily  implied  that  the  party  in  whose  favor  they 
were  decreed  might  take  out  execution  for  them,  with  interest  from  the  date  of 
the  decree  to  the  date  of  payment.  It  appears,  however,  that  the  more  recent  and 
authoritative  decisions  upon  s.  11  of  Act  XXIII  of  1861  are  the  other  way.  It  is 
sufficient  to  mention  the  case  reported  in  the  6th  Weekly  Reporter  at  p.  109, 
which  was  a  decision  of  the  full  bench  of  the  High  Court  of  Bengal ;  and  that 
before  Mr.  Justice  Bittleston,  which  is  reported  in  the  3rd  Madras  High  Court 
Reports,  p.  401.  Those  cases  seem  to  have  established  as  to  decrees  of  the  Indian 
Courts  that  the  Judges  of  the  subordinate  Courts  executing  those  decrees  have*  no 
right  to  allow  interest  unless  the  decree  which  is  to  be  executed  has  specifically 
directed  the  allowance  of  that  interest.  It  was  said  that  these  cases  or  some  of 
them  related  to  the  principal  moneys  decreed,  or  to  mesne  profits;  but  so  far  from 
there  being  any  authority  in  favor  of  a  distinction  between  these  and  costs,  the 
case  of  Rodger  v.  The  Oomptoir  dEacompte  de  Paris,  7  Moore  P.C.C,  N.S.  331,  is 
an  authority  for  the  pl^position,  that  a  claim  for  interest  on  costs  in  that  respect 
is  less  favored  than  a  claim  for  interest  on  the  principal  money  decreed.  Sinoe 
the  before-mentioned  cases  have  been  determined  as  to  the  practice  of  the  Courts 
of  India  and  the  powers  of  the  Judges  executing  decrees  of  those  Courts,  the  * 
power  of  a  Subordinate  Court  executiug  an  Order  of  Her  Majesty  in  Council  has 
also  been  considered  in  the  two  cases  cited  from  the  Weekly  Reporter,*  in  which 
judgment  was  given  by  Mr.  Justice  Mitter;  and  it  appears,  that  as  to  Orclers  in 
Council  as  well  as  to  decrees  of  the  Indian  Courts,  the  existing  practice  is  thfi^t 
interest  cannot  be  given  in  execution  unless  it  is  specially  directed  to  be  ffiven. 

It  appears  to  their  Lordships  that  the  principle  of  the  decisions  which  have 
established  this  practice  is  sound,  and  that  the  plaintiffs  have  failed  to  show  that 
the  order  made  by  the  Chief  Court  of  the  Punjab  is  erroneous,  in  that  it  has 
refused  to  allow  interest  on  the  sum  of  Rs.  12,354  12. 

Their  Lordships  have  now  to  consider  the  cross  appeal.  The  fibrat  point  taken 
on  that  appeal  is  that  the  defendants  have  been  erroneously  charged  so  much  of 
Rs.  12,354  12  annas  as  consists  of  costs. which  were  incurred  in  ^le  Delhi  Court 
before  Mr.  Qubbins,  and  were  dealt  with  by  the  order  in  Council  of  February  3rd 
1858.  Now,  that  prior  order  in  Council  came  about  in  this  way :  when  the  suit 
was  first  brought  in  tbd  Zillah  Court  of  Delhi  by  the  committee  pf  the  lunatic, 
Mr.  Dyce  Sombre,  Mr.  Gubbins,  the  Judge  of  that  Court,  dismissed  it  on  the 
ground  that  the  claim  was  barred  by  the  Statute  of  Limitations.  His  decision 
was  confirmed  on  appeal  by  the  Sudder  Court  of  Agra.  Against  both  decrees 
there  was  an  appeal  to  Her  Majesty  in  Council.  The  Judicial  Committee  thought 
that  the  decisions  were  erroneous ;  reversed  them ;  and  directed  that  the  coste  of 
the  suit,  so  far  as  they  had  been  occasioned  by  the  improper  plea  of  the  Statute  of 
Limitations,  should  be  paid  by  the  defendants  te  the  plaintiffs.  That  order  for 
payment  was  never  wholly  carried  out.  It  was  partially  carried  out,  because  the 
costs  incurred  in  the  Appellate  Court  were  paid ;  but  the  costs  incurred  in  the 
Court  of  First  Instance — the  Court  of  Mr.  Gdbbins — do  not  appear  to  have  been 
paid  ;  and  it  is  contended  on  the  part  of  the  defendante  now  that  those  coste  can- 
not properly  be  given  as  part  of  the  coste  payable  undej  the  order  in  Council  of  1873. 

It  appears  to  their  Lordships  wholly  unnecessary  to  consider  the  argumente 
which  have  been  addressed  to  them  touching  the  plea  set  up  in  the  Courte  of  the 
Punjab,  that  the  claim  for  these  unpaid  costs  was  barred  by  the  S;tetute  of 
Limitetions,  or  the  orders  passed  upon  it.  Whether  it  would  have  been  proper  for 
their  Lordships  in  any  case  to  express  an  opinion  as  to  the  merite  or  effect  of  thos^ 
orders,  in  such  a  proceeding  as  thigf,  is  very  questionable ;  but  it  appear^  tp  theif 

*  15  W.  B,  335 ;  16  W.  R.  303. 
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Lordships  that  those  orders,  taking  them  at  their  highest,  could  only  bar  the 
remedy  given  by  the  Order  in  Council  of  1858,  for  the  recovery  of  those  costs ; 
and  that  upon  the  true  construction  of  the  Order  of  1873,  it  was  the  intention  of 
this  Committee  to  giv^  the  plaintiffs  the  whole  costs  of  the  suit,  so  far  as  they  had 
not  been  paid,  whether  incurrrd  in  the  three  Courts  in  which  they  are:  directed  to 
be  taxed,  or  in  the  Court  of  Mr.  Gubbins.  The  ordering  part  of  the  Order  in 
Council  directs,  not  only  that  the  costs  in  the  three  specified  Courts  are  to  be 
taxed,  but  that  the  amount  of  the  co^  of  the  appellants  in  all  the  Courts  in  India 
are  to  be  paid  to  the  appellants  in  India  by  the  respondents ;  and  the  judgment 
of  the  Committee  on  which  this  Order  was  drawn  generally  expresses  that  the 
plauxtijQ^  were  to  receive  their  costs  of  the  suit.  It  also  appears  that  when  this 
matter  was  discussed  in  the  Court  below,  Mr.  Plowden,  who  appeared  for  the 
defendant,  consented  to  the  co^ts  in  question  being  ascertained  in  that  Court,  and 
that  thereupon  the  Court  made  an  order  that  toey  should  be  included  in  the 
Es.  12,354  12,  and  paid  by  the  defendant  to  the  plaintiffs.  This  seems  to  their 
Lordships  to  have  been  a  very  ppoper  conceasion  on  the  part  of  Mr.  Plowden; 
inasmuch  as  it  was  equitable  that  these  costs  should  be  paid  to  the  successful 
party ;  and  reasonable  that  there  should  be  one  order  made  for  the  payment  of  all 
the  costs  of  the  suit,  instead  of  leaving  open  any  questions  touching  Uie  rights  of 
the  plaintiffe  under  the  Order  in  Council  of  1858. 

Their  Lordships,  therefore,  feel  no  doubt  in  aMrmmg  the  judgment  of  the 
Chief  Court  of  the  Punjab  upon  this  point. 

The  next  question  raised  by  the  cross  appeal  was  with  reference  to  the 
refund  of  the  sum  of  Bs.  1,014.  There  were  three  points  made  upon  this  itemj 
one,  that  the  principal  had  already  been  rep^>id ;  another,  that  it  was  subject  to 
the  same  objection  as  that  whkih  has  just  been  disposed  of  with  respect  to  part  of 
the  Bs.  12,3^4 ;  and  the  third,  that  it  ought  not  to  have  been  ordered  to  be 
refunded  with  interest.  Of  the  supposed  repayment  there  is  no  evidence  what- 
ever. Atpage  54  of  the  record,  the  senior  Judge  of  the  chief  Court  of  the  Punjab 
says: — "Tne  Court,  referring  to  annexure  D.,  has  now  before  it  a  sealed  copy 
of  thCiOrder  of  Mr.  Gubbins,  dated  11th  September  ).849,  showing  that  the  sum  of 
Bs.  l/)i4>  was  paid  by  the  plaintiffs  {of  the  defendant's  costs  in  that  ye^;"  and 
no  suggestion  that  it  had  ever  been  refunded  seems  to  h^ve  been  made  before 
him.  As  to  the  second  point,  it  is  BufQ,cient  tp  say  that  the  general  obligation  of 
Government^to  refund  whatever  they  had  received  in  respect  of  the  costs  awarded 
by  the  enroneous  decrees,  although  there  was  no  positive  direction  for  a  refund  in 
the  Order  in  Council,  having  been  admitted,  and  properly  admitted,  the  objection 
that  this  particular  sum  was  paid  for  costs  incurred  in  Mr.  Gubbins'  Court,  cannot, 
for  the  reasons  already  given,  be  allowed  to  prevail. 

Upon  the  question  whether  this  sum,  and  the  further  sum  pf  ]^.  5,309,  ought 
to  haye  been  ordered  to  be  refunded  with  interest,  their  Lordships  are  of  opinion 
that  this  case  stabds  clear  of  what  is  ruled  in  the  final  p^rt  of  Lord  Cairns'  judg- 
ment ipi  Bodgfir  y.  The  Comptoir  d^Eacompte  de  Pcurie,  because  they  f^nd  that  in 
the  pix)ceedings  of  the  Chief  Court  of  the  Punjab,  at  page  54  of  the  record,  there 
was  A  submission  to  the  discretion  of  the  Court,  whether  interest  on  these  sums 
should  be  allowed  or  not.  With  the  exercise  of  that  discretion  in  the  particular 
case  their  Lordships  are  not  disposed  to  interfere,  considering  that  it  ie  but 
equitable  that  tJl;Le  party  w|iO  has  received  money  under  a  decision  «iterwards 
found  to  be  wrongful  shoula  account  for  that  money  with  interest. 

It  has,  however,  been  admitted  at  the  bar  that  there  h^s  beep  an  error  in  ih^ 
mode  in  which  the  interest  on  the  Rs.  5,309  has  been  directed  to  be  computed,  by 
reason  of  that  sum  having  been  received  in  three  different  portions,  and  at  three 
different  dates.  It  will  be  necessary  to  correct  this  error,  but  as  it  ou^ht  to  have 
been  pointed  out  to  the  Court  below,  the  variation  in  the  order  wiU  not  affect 
their  Lordships'  order  as  to  the  costs  of  the  appeal. 
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Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  vary  the  order 
under  appeal  so  &r  as  it  directs  interest  at  the  rate  of  12  per  centum  per 
annum  on  the  sum  of  Rs.  5,309  to  be  computed  and  paid  from  the  4th  August 
1865,  by  directing  that  as  to  Rs.  3,159,  part  of  the  said  sum  of  Bs.  5,309,  such 
interest  be  computed  and  paid  from  the  27th  August  1867;  that  as  to  Rs.  1,150, 
other  part  of  the  said  sum,  such  interest  be  computed  and  paid  from  the  27th 
August  1867 ;  and  that  as  to  the  further  sum  of  Rs.  1,000,  being  the  remainder  of 
the  said  sum,  such  interest  be  computed  and  paid  from  the  4th  August  1865 ;  but, 
subject  to  such  variations,  to  confirm  the  said  order  under  appeal,  and  to  dismiss 
both  the  appeal  and  cross  appeal.  Both  parties  being  thus  found  to  be  in  the 
wrong,  there  will  be  no  costs  of  the  appeals  on  either  side. 


The  2nd  May  1877. 

Present : 

Sir  James  W.  Colvile,  Sir  Robert  Phillimore,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Marine — GoUision — Negligence — Oniis  probandi. 

On  Appeal  from  the  High  Court  at  Calcutta, 

Hart 

versus 

Avigno. 

{The  "  Dacca  "  and  "  Michelim:') 

i 

Where  a  collision  took  place  by  the  stem  of  the  "  Dacca  "  numing  amidships  into  the  port  side  of 
the  "  Michelina"  while  at  anchor,  ue  burden  of  proof  lay  very  heavily  upon  the  "  Dacca  **  to  show  that 
the  coUielon  so  caused  with  a  vessel  properly  at  anchor  in  a  proper  place  was  not  the  consequence  oi 
negligence  and  bad  seamanship ;  and  their  Lordships  were  of  opinion  that  the  evidence  clearly  esta- 
blished that  the  ^  Dacca  *'  was  to  blame  for  not  keepmg  a  proper  look-out>  which  reason  alone  prevented 
her  from  seeing  the  light  of  the  other  vessel  at  anchor. 

This  is  an  appeal  from  a  decree  of  the  High  Court  of  Judicature  at  Fort 
William  in  Benml,  which  reversed  a  decree  of  one  of  the  Judges  of  the  Court  of 
Yice-Admiraltv  Jurisdiction  in  a  suit  promojbed  by  tba  respondent,  as  the  master 
of  the  Italian  parque  called  the  "  Michelino,"  for  the  recovery  of  damages  in  con- 
sequence of  a  collision  which  took  place  betwecQ  the  "Michelii^o"  and  the 
"I5acca."  The  •"  Michelino  "  was  an  Italian  barque,  lying  about  three  miles  from 
the  fairway  buoy  of  the  pilot's  station  near  the  entrance  of  the  Rangoon  river. 
She  had  been  at  anchorage  th^re  from  the  3rd  to  the  12th  February.  The  col- 
lision took  place  by  the  stem  of  the  "Dacca"  running  amidships  into  the  port 
side  of  the  other  vessel  while  at  anchor.  The  burden  of  proof,  therefore,  lies  very 
heavily  upon  jbhe  ''Dacca"  to  show  that  the  collision  so  caused  with  a  vessel 
properly  at  anchor  in  a  proper  pl^ce  was  nojb  the  consequence  of  her  (the  ^'  Dacca's  ") 
negligence  and  bad  seamanship^ 

Now,  the  defence  which  she  sets  up  is  substantially  this :  that  the  barque 
had  not,  at  the  time^  a  proper  light,  in  tw  sense  of  not  being  sufficiently  bright, 
and  that  the  light  was  not  placed  iii  a  proper  place.  Those  who  appear  on 
behalf  of  the  "  Dacca  "  have  relied  very  n^uch  upon  a  rule  of  the  port  of  Rangoon, 
which  provides  that  all  vessels  in  the  port  and  ia  the  roadstead  there  shall  carry 
a  light  upon  their  starboard  foreyard-arm.  There  is  no  question  in  this  case  that 
this  rule  was  not  cipmplied  with,  that  the  light  which  was  carried  by  the  barque 
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w&s  hanging  on  the  fore-stay  about  19  or  20  feet  from  the  lower  deck.  There 
is  no  dispute  at  all  that  this  light  was  carried  in  that  place,  and  was  burning, 
howsoever,  at  the  time  of  the  collision. 

Their  Lordships  are  by  no  means  satisfied  that,  in  the  circumstances  of  this 
case,  the  rule  which  has  been  referred  to  was  binding  upon  the  barque.  She 
appears  to  have  been  anchored,  perhaps  in  a  fairway,  but  certainljr  on  the  high 
sea.  Their  Lordships,  therefore,  are  not  by  any  means  satisfied  that  the  rule  was 
binding  upon  this  foreign  vessel;  and -it  would  be  a  question  deserving  of  very 
great  consideration  whether,  in  these  circumstances,  the  rule  which  was  binding 
upon  her  was  not  rather  the  sailing  rule,  which  is  of  international  obligation, 
and  which  enjoins  that  the  liffht  shall  be  carried  where  it  can  be  best  seen,  not 
higher  than  20  feet.  Their"  Lordships,  however,  in  the  view  which  they  have 
taken  of  this  case,  do  not  think  it  necessary  to  pronounce  any  positive  opinion 
upon  this  pointy  because  it  appears  to  their  Lordships  that  the  barque  did  carry  a 
light  of  such  a  quality  and  so  placed  as  to  apprise  approaching  vessels  Ihat  she 
was  lying  at  anchor. 

The  question,  therefore,  immediately  arises,  how  came  it  to  pass  that  the 
''  Dacca,"  which  was  entering  this  roadst>^ad  on  her  way  to  Bangoon,  between  two 
and  three  o*c]oc}i  on  the  morning  of  the  12tl^  F^bruary,  did  not  see  this  vessel, 
which  was  lying  at  anchor,  as  has  been  described,  and  with  a  light  burning, 
which,  as  the  evidence  appears  to  show,  would  have  been  visible  a  mile  distant. 

Now,  the  r^asons  assigned  are,  first,  that  there  was  a  kind  of  haze  upon  the 
water,  which  prevented  the  light  being  as  well  observed  as  it  otherwise  would 
have  been.  Their  Lordships  are  of  opinion  that  the  evidence  does  not  sustain 
that  allegation  of  the  defence.  The  next  reason  is  that,  shortly  before  this 
collision,  the  pilot  vessel,  called  the  "  Spy,"  which  lay  behind  the  barque  at  the 
entrance  of  the  Bangoon  river,  threw  up  a  blue  light ;  and  the  "  Dacca  "  having 
replied  to  that  light,  another  blue  light  was  thrown  up,  which  disclosed  to  the 
"  Dacca,"  for  the  &st  time,  that  the  barque  was  under  her  starboard  bow,  or  on 
her  starboard  side ;  and  it  has  been  said  that  possibly  the  blue  light  might  have 
been  either  in  one  line  with  the  light  of  the  barque,  or  that  it  might  have  dazzled 
the  eyes  of  those  on  board  the  approaching  '*  Dacca,"  so  that  they  did  not  see  the 
white  light  which  was  unquestionably  burning  on  board  the  barque. 

Their  Lordships  have  consulted  their  nautical  assessor  on  this  point,  and  he 
is  clearly  of  opinion  that  the  blue  light  would  not  have  any  such  effect,  but 
rather  the  contrary,  namely,  that  of  disclosing  entirely  the  whole  side  of  the 
barque.  There  is  no  evidence  which  their  Lordships  think  can  be  relied  upon  to 
show  that  the  blue  light  had  the  effect,  in  any  way,  of  obscuring  the  white  light 
of  the  barque. 

Their  Lordships  have  been  referred  to  the  case  of  the  "  Telegraph,"  to  which 
it  may  be  well  to  advert.  That  was  a  case  decided  by  this  Board  in  the  vear 
1854,  in  which  the  Privy  Council  took  a  different  view  of  the  merits  of  the  case 
from  that  which  had  been  adopted  by  the  Court  below,  and  they  reversed  the 
sentence  of  the  Court  of  Admiralty.  The  language  of  the  learned  Judge,  Mr. 
Justice  Pattesop,  who  delivered  the  judgment,  is  important.  At  the  close  of  the 
judgment,  he  says,  '*  Here  is  the  light  in  the  mizen  rigging,  here  is  the  steam- 
vessel  coming  up,  and  no  doubt  the  mizen  mast  and  the  sail  that  was  brailed  up, 
and  other  things,  might  v^  likely  have  hidden  the  light  from  view,  but  if  it 
had  been  at  the  top  of  the  mast  it  could  not  have  been  hidden.  Therefore,  we 
cannot  see  how  there  can  be  the  slightest  doubt  on  the  question ;  and  we  are 
assisted  by  nautical  men,  who  take  the  same  view  of  the  case.  We  are  clearly  of 
opinion  that  the  view  taken  by  the  Trinity  Masters  is  not  a  just  and  proper  view, 
but  that  the  light  was  in  all  probability  hidden  by  the  position  in  which  it  was 
placed.  At  the  mast  head  it  might,  and  in  all  probability  would,  have  been 
seen."    It  is  clear,  therefore,  that  the  circumstances  of  that  case  render  it  wholly 
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inapplicable  to  the  one  which  their  Lordships  are  now  called  upon  to  decide.  It 
is  also  to  be  observed  that  in  this  case  the  sailing  rules  clearly  applicable  were 
plainly  violated. 

Their  Lordships,  on  referring  to  the  two  judgments  which  have  been  given 
in  the  Courts  below,  think  it  right  to  observe  that  in  the  interval  which  happened 
between  the  judgment  given  by  the  Judge  of  the  Vice- Admiralty  Court  and  that 
given  by  the  Appeal  Court  of  Judicature  at  Bengal,  evidence  had  been  admitted 
which  would,  perhaps,  have  materially  affected  the  judgment  of  the  Court  of  First 
Instance,  if  it  had  oeen  laid  before  it.  That  evidence  consisted  in  a  remarkable 
letter  addressed  by  the  captain  of  the  "Dacca  "  to  his  agents  on  the  morning  of 
the  collision,  in  which  he  described  the  disaster  as  being  attributable  "to  the 
ship  being  directly  anchored  in  a  line  with  the  pilot  schooner,  and  in  the  veiy 
track  of  our  mail  steamers,"  and  in  which  there  is  no  reference,  from  beginning  to 
end,  to  the  accident  being  attributable  to  the  absence  of  light  or  the  improper 
position  of  the  light  on  board  the  barque.  The  other  evidence  admitted  by  con- 
sent had  been  taken  before  the  Court  of  the  Recorder ;  and  upon  that  evidence 
the  Appeal  Court  came  to  a  very  clear  opinion  that  while,  on  the  one  hand,  the 
negligence  of  the  "  Dacca  "  was  clearly  made  out,  in  running  into  this  vessel,  lying 
in  her  proper  anchorage  water,  there  was  no  contributory  negligence  on  the  part 
of  the  barque,  This  Court  was  of  opinion  that  the  "  Dacca "  was  to  blame  on 
various  grounds :  for  having  gone  at  too  high  a  rate  of  speed,  for  having  put  her 
helm  a-starboard,  and  for  not  having  a  proper  look-out.  Their  Lordships  offer 
no  opinion  upon  the  question  as  to  whether  the  vessel  was  going  at  too  high  a 
rate  of  speed,  or  whether  she  was  right  or  wrong  in  putting  her  helm  a-starboard. 
But,  on  the  other  ground,  namely,  Sbat  she  was  not  keeping  a  proper  look-out^ 
their  Lordships  are  of  opinion  that  the  evidence,  carefully  examined  and  investi- 
gated, clearly  establishes  that  proposition ;  and  they  are  at  a  loss  to  find  any 
sufficient  reason  whatever,  except  that  of  a  bad  look-out,  which  could  have  pre- 
vented this  approaching  vessel  from  seeing  the  light  of  the  barque  at  ancnor. 
Their  Lordships  are,  therefore^  of  opinion  that  the  sentence  of  the  Court  of  Appeal 
must  be  sustained. 

With  respect  to  what  was  urged  by  Mr.  Clarkson,  at  the  close  of  his  speech, 
on  the  sul]^ect  of  the  bottomry  and  the  conditions  upon  which  execution  was 
stayed,  their  Lordships  feel  that  they  cannot  interfere  with  the  exercise  of  the 
discretion  of  the  Court  below  upon  that  point. 

On  the  whole,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  s^itence  appealed  from  be  affirmed,  with  costs. 


The  3rd  May  1877. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  g.  Sijaith, 

and  Sir  Robert  P.  Collier. 

ffvndoo  Law — Inheritance — Brothers  of  the  Witole  and  Half  Blood, 

On  Appeal  from  the  High  Court  at  Calcutta. 

Sheo  Soondary 

versus 

Pirthee  Singh  and  others. 

By  ^e  law  of  tbe  Dayabhaga,  a  brother  of  the  whole  blood  succeeds,  in  the  case  of  an  undivide(f 
immoveable  estate,  in  preference  to  a  brother^  of  the  half  blood. 
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Mr.  Cowie,  ^  C,  and  Mr.  Graham  for  Appellant. 
No  one  for  Respondents. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

The  single  question  in  this  appeal  is  whether  in  a  joint  family  a  brother  of  the 
half  blood  is  entitled  to  succeed  equally  with  a  brother  of  the  whole  blood  to  the 
share  of  ihe  deceased  brother.  It  arises  at  the  close  of  a  long  litigation,  and  in 
consequence  of  a  remand  which  was  made  by  Her  Majesty,  upon  the  recomnien- 
dation  of  this  Oommittee,  on  the  hearing  of  a  former  appeal  in  this  suit*  It  is 
not  necesary  to  recount  at  any  length  the  proceedings  in  the  suit,  because  the 
determination  of  the  above  question  will  support  either  the  decree  of  the  Subordi- 
nate Judge  or  the  decree  of  the  High  Court  which  reversed  that  decision ;  but  it 
may  be  stated  that  the  action  was  brought  by  the  present  respondent^  Pirthee 
Singh^  against  the  Court  of  Wards,  who  were  representing  Sheo  Soondaiy,  to 
recover  an  estate  called  Talook  Sunkra  in  ZiUah  Bhaugutpore.  The  estate  had 
belonged  to  Soomaer  Singh,  the  common  ancestor  of  the  plaintiff  and  Sheo  Soon- 
dary,  and  on  the  original  hearing  of  the  suit  in  India^  and  upon  the  former  appeal 
here,  it  appeared  that  two  only  of  his  descendants  were  before  the  Court,  namely, 
the  plaintLST  and  the  defendant.  Pirthee  Singh  was  one  of  the  sons  of  Soomaer, 
and  Sheo  Soondary  was  a  granddaughter  of  Manick,  another  son.  Manick  left 
an  only  son  of  the  name^f  Durbijoy,  and  he  had  died  leaving  his  daughter,  Sheo 
Soondary,  as  his  heir  and  representative. 

The  questions  originally  contested  in  the  suit  were  whether  Pirthee  Singh 
was  the  legitimate  or  illegitimate  son  of  Soomaer  Singh,  and  an  issue  was  directed 
to  try  that  question.  The  other  question  was  one  of  law,  whether  the  law  of 
primogeniture  obtained  in  the  fa^mily  of  Soomaer  Singh  or  not  Those  were  the 
two  qaestions  upon  the  former  appeal.  It  became,  however,  necessary  to  ascer- 
tain whether  the  family  were  governed  by  the  law  of  the  Mitakshara  or  by  the 
law  of  the  Payabhaga,  and  how  that  was  remained  uncertain  upon  the  record  as 
it  was  brought  up  before  this  Committee.  The  result  of  the  appeal  was  that 
their  Lordd)>ips  recommended  that  the  cause  should  be  remanded  to  try  the  fol- 
lowing issuer :  ''f^rst :  Whether  Soomaer  Singh  left  any  and  what  legitimate  sons 
other  than  lUianick  Singh  in  the  pleadings  mentioned,  and  the  respondent ;  and,  if 
fio,  whetiier  t^ey  are  Jiving  or  dead  ?  And  if  any  of  them  are  dead,  when,  they 
respectively  died,  and  whether  they  left  any  and  what  male  descendants  ? "  That 
issue  was  aent  down^  because  upon  the  hearing  of  the  appeipJ  it  appeared  that 
there  were  other  sons  of  Soomaer  besides  those  who  were  the  parties  to  the 
record,  and  their  Lordships  felt  that  it  would  not  be  right  te  give  a  decision  dis- 
posing of  jt^iis  property  without  some  enquiry  being  made  respecting  the  other 
sons.  Th^  fadts  which  appeared  upon  the  trial  of  this  issue  have  led  to  the  ques- 
tion whicl^  is  now  before  their  liOrdships  for  decision.  The  second  issue  was, 
"  Whether  the  estate  of  Soomaer  Singh  which  was  formerly  within  the  limits  of 
Zillah  Beerbhoom,  haying  been  transferred  to  Zillah  Bhaugulpore,  the  succession 
thereby  becomes  liable  to  be  regulated  by  the  law  of  the  Mitaksjiara,  or  whether 
by  reason  of  any  lok^l  or  family  custem  such  succession*  notwithstanding  the 
transfer,  continues  to  be  governed  by  the  law  of  the  Dayabhaga."  The  finding  of 
both  the  Courts  upoQ  that  isQue  was  that  this  family  is  governed  by  the  law  of 
the  Dayabhaga.  « 

Upon  the  trial  of  the  £i|*st  issue  it  appeared  that  Soomaer  left  six  sons  by 
three  wives ;  Manick  the  soi^  of  the  eldest  wife ;  four  others,  Durbar,  Tilujc,  Hurry, 
and  Ohansi,  sons  by  his  second  wife ;  the  plaintiff,  Pirthee  Singh,  being  iJie  only 
son  of  the  third.  The  question  arose  below  whether  Pirthee  Singh,  as  a  brother 
of  the  half  blood,  succeeded  equally  with  Tiluk,  brother  of  the  whole  blood,  to 
the  shares  of  Durbar,  Ghansi,  and  Hurry,  who  are  dead.    The  Subordinate  Judge 

*  See  21  W.  R.  89  ;  2  Suti^u  P.  C.  R.  922, 
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held  that  he  did  not  so  succeed ;  that  he  was  only  entitled  to  his  own  share  as 
one  of  the  six  sons  of  Soomaer,  and,  therefore,  to  only  one  sixth  of  the  property. 
Upon  an  appeal  to  the  High  Court  that  decision,  so  far  as  it  related  to  the  share 
of  Firthee  Singh,  was  reversed,  and  it  was  held  that  he  was  entitled  altogether  to 
six  annas  and  eight  pies  share  of  this  estate,  made  up  of  the  shares  to  which  they 
held  him  to  be  entitled  as  heir  to  his  half-brother,  and  his  own  share. 

Their  Lordships  have  been  referred  to  the  Dayabhaga  and  the  commentators 
upoil  the  text  of  the  Dayabhaga,  and  they  have  aJso  been  referred  to  a  decision 
of  the  full  bench  of  the  High  Court  of  Bengal^  in  which  the  question  now  to  be 
determined  was  raised  and  very  fully  considered.  That  decision  is  opposed  to  the 
judgment  of  the  High  Court  in  the  case  under  appeal ;  but  at  the  time  this  judg- 
ment was  given,  the  decision  of  the  full  bench  had  not  been  delivered,  and  the 
High  Court  appear  to  have  determined  the  question  in  this  suit  without  going 
very  fully  into  the  doctrine.  They  probably  acted  upon  certain  decisions  which 
have  been  given  by  Divisicmal  Courts  of  the  High  Court  of  Bengal,  which  held 
that  the  half  broUier  was  entitled  to  share  in  the  same. way  a^  a  uterine 
brother.  The  cases  which  have  do  held  are  TUuk  Ghvmder  Boy  v.  JSam  Luchhee 
Boasee,  2nd  Weekly  Reporter,  41,  Kyluak  Chunder  Svrca^  v.  Oooroo  Chum 
Swear,  3rd  Weekly  Reporter,  43  (in  which  the  Court  went  fully  into  the  text- 
books and  commentators),  and  Shib  Naram  Boae  v.  Ba/m  Nidhee  Bose,  9th 
Weekly  Reporter,  87.  These  decisions  come  near  together  in  point  of  time. 
They  are  not  decisions  runinin^  over  a  long  period  of  years,  which  might  in  that 
case  be  considered  ta  have  dedared  the  law  with  regard  to  the  succession  to  pro- 
perty, ajid  which  under  such  circumstances  their  Lordships  wou}d  have  been 
unwilling  to  disturb  >-  but  they  are  decisions  oi  a  recent  date  and  coming  very 
nearly  together. 

The  recent  case  in  which  the  question  came  before  the  full  Court  for  con- 
sideration is  Majkiehore  Lahoory  v.  Oobmd  Chunder  Ldhoory  (1  Indian  Law 
Reports,  Calcutta  Series,  27).*  That  case  is  entitled  to  great  authority  from  the 
manner  in  which  it  came  before  the  Court.  The  question  is  precisely  that  which 
is  raised  in  the  present  appeal,  and  upon  the  hearing  before  the  Divisional  Bench^ 
the  Judges,  upon  being  referred  to  the  djscisions  in  the  Divisional  Courts  on  the 
subject,  felt  considerable  doubt  whether  they  had  been  correctly  decided ;  and  the 
question  being  one  <^  great  importance,  they  thought  it  right  to  refer  the  then 
appeal  for  decision  to  the  full  Court  That  accordingly  was  done.  Mr.  Justice  ' 
Macpherson  gave  the  judgment  of  the  Court,  in  which  all  the  oiher  Judges,  being 
five  in  number,  concurred. 

'  It  cannot  be  denied  that  the  construction  of  the  text  in  the  Dayabhaga  itself 
is  not  free  from  difficulty.  In  the  early  sections  of  the  chapter  in  which  it  is  dis- 
cussed (the  11th  chapter),  the  law  appears  to  be  laid  down- with  tolerable  clear- 
ness, that  the  half  brother  does  not  succeed  to  the  share  of  his  half  brother's  estate 
in  the  case  of  an  undivided  family  which  has  never  separated.  But  in  clause  35, 
a  doubt  is  thrown  upon  the  certainty  of  the  doctrine  thus  laid  down  by  a  citation 
from  Yama,  which  runs  thus :  ''  The  whole  of  the  undivided  unmoveable  estate 
appertains  to  all  the  brethren ;  but  divided  unmoveables  must  on  no  account  be 
taken  by  the  half  brother."  This  citation  occurs  in  one  of  a  series  of  paragraphs 
which  ^cuss  the  efTect  of  brothers  becoming  reunited  after  a  separation ;  and  it 
would  appear  that  the  law  is  different  vrith  regard  to  half  brothers  who,  having 
once  separated,  are  reunited,  from  that  which  governs  the  case  of  half  brothers 
who  have  never  separated. 

Their  Lordships  do  not  think  it  necessary  to  discuss  at  length  the  diiflferent 
passages  in  the  Dayabhaga  and  the  commentaries  of  text  writers  upon  them, 
because  that  has  been  done  very  fully  in  the  able  and  well  considered  judgment 
of  the  High  Court  delivered  by  Mr.  Justice  Macpherson.    It  is  a  question  of 
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positive  law,  and  finding  the  law  expounded,  and,  as  their  Lordships  thiak,  cor- 
rectly declared  by  the  High  Court,  it  is  sufficient  to  say  on  the  present  occasion 
that  they  adopt  the  opinion  of  the  High  Court  and  the  grounds  upon  which  their 
judgtnent  is  founded.    There  is  no  doubt  that  the  brother  of  tne  whole  blood 
stands  with  regard  to  religious  offices  in  a  higher  position  than  the  brother  of  the 
half  blood.     The  brother  of  the  whole  blood  offers  three  oblations  to  the  ancestors 
of  the  deceased  on  the  father's  side,  and  three  on  the  mother's ;  whereas  the 
brother  of  the  half  blood  offers  three  to  the  paternal  ancestoi's  only.     Therefore, 
there  are  reasons  peculiar  to  the  EQndoo  law  of  succession  as  expounded  by  the 
Dayabhaga,  which  may  have  led  to  the  distinction  in  the  mode  in  which  the  suc- 
cession ip  brothers  takes  place.     The  High  Court,  having  gone  through   the 
authorities,  have  declared  what  appears  to  them  to  be  the  result  in  the  following 
sentences :  '*  We  thus  have  it  that,  (a)  applying  the  principle  which  is  the  basis  of 
the  whole  scheme  of  inheritance  propounded  in  the  Dayabhaga,  the  whole  brother 
undoubtedly  succeeds  in  preference  to  the  half-brother :  (6)  In  the  Dayabhaga,  s.  5, 
els.  9,  11,  and  12,  it  is  expressly  said  that  the  whole  brother  succeeds  before 
the  half-brother;  and  elsewhere  there  are  indications  that  the  commentator 
accepted  as  a  fact  the  superiority  of  the  whole  blood :  (c)  The  son  of  a  whole 
brother  is  estpressly  declared  to  rank  before  the  son  of  a  half-brother,  and  the 
principle  upon  which  this  is  declared  applies  equally  to  the  case  of  brothers  and 
half-brothers :  (d)  When  there  has  been  a  separation,  a  half-brother  who  becomes 
reunited  gains  by  the  reunion  a  bettei"  position  than  he  otherwise  would  have 
had,  and  is  brought  up  to  the  level  of  a  whole  brother  who  has  not  become 
reunited, — which  proves  that  the  original  position  of  the  half-brother  was  inferior 
to  that  of  the  whole."    This  last  proposition  seems  to  be  well  founded  on  the 
authority  of  the  Dayabhaga.  Section  35,  which  embodies  the  passage  from  Yama»  is 
referred  to  and  explained  in  the  judgment  as  follows : ''  It  is  to  be  observed, — and  I 
think  it  is  shown  by  cl.  36  that  this  is  so, — that  in  the  Dayabhaga  itself  this  text 
of  Yama  is  introduced  only  as  being  connected  with  the  matter  under  discussion, 
vit,,  the  succession  in  cases  of  separation  with  or  without  reunion,  etc.,  and  there 
really  is  nothing  to  lead  to  the  supposition  that  it  was  referred  to  save  as  bearing 
on  that  matter,  or  that  in  quoting  it  in  cL  35  there  was  any  intention  of  contra- 
dicting or  throwing  doubt  on  the  law  as  already  distinctly  propounded  by  the 
writer  himself  in  the  earlier  portion  of  s.  5."    Their  Lordships  think  that  this 
construction  reconciles  the  different  parts  of  the  Dayabhaga. 

The  result  is  that  the  judgment  under  appeal  cannot  be  supported,  and  their 
Lordships  t^ill  humbly  advise  Her  Majesty  to  vary  the  decree  oi  the  High  Court 
by  declaring  that  Firtbee  Singh  is  entitled  to  a  sixth,  that  is  to  say,  two  annas 
and  eight  pies  share  of  the  estate  instead  of  a  six  annas  and  eight  gundas  share. ' 
Inasmuch  as  the  law  had  been  declared  in  favor  of  the  respondent  at  the  time 
the  decree  was  passed,  their  Lordships  think  that  it  is  not  a  case  for  costs. 


•      The  14th  May  1877. 

Present : 

Sir  James  W*  Colvile^  Sir  Barnes  Peacock^  Sir  Montague  E.  Smithy 

and  Sir  Robert  P.  Collier. 

Evidence  (Docume7Uary)—rEema7id, 

On  Appeal  from  the  High  Court  at  CaUyutta* 
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Burra  Lall  Opendronath  SaJiee  Deo 

versus 
The  Court  of  Wards. 

This  case  was  remanded  for  further  enquiry  and  report  by  the  High  Court,  the  Judicial  Committee 
bdng  dissatisfied  with  the  manner  in  which  the  Judges  of  the  High  Court  had  overruled  the  Lower 
Court  on  a  question  of  fact,  by  rejecting  certain  entries  (in  books  which,  in  the  conflict  of  oral  testimony 
on  both  sides,  were  brought  into  Court  to  show  on  which  side  the  truth  lay)  as  not  genuine,  from  their 
own  observation  of  the  books,  without  taking  evidence  or  rehearing  the  case  on  that  point. 

Mr.  Leith,  Q.C.y  Mr,  Doyne,  and  Mr.  John  Cutler  for  Appellant. 
Mr.  Covde,^  Q,C.,  and  Mr.  E.  Macnagkten  for  Respondent. 

This  is  a  suit  brought  to  reoovel*  the  possession  of  the  estates,  which  are  said 
to  comprise  7|000  villages,  belonging  to  the  impartible  Raj  of  Nagpore  Khooixi ; 
and  the  question  raised  in  it  is  the  right  of  succession  to  the  Raj  upon  the  death  of 
the  late  Maharajah  Juggumath  Sahee  Deo,  which  happened  on  the  9th  July  1869. 

In  vie^w  of  the  advice  which  their  Lordships  propose  humbly  to  tender  to  Her 
Majesty,  it  will  not  be  expedient  to  discuss^  on  the  present  occasion,  the  conflicting 
evidence  which  the  case  presents.  It  will  be  sofficient  to  state  shortly  the  undis- 
puted facts. 

.  The  original  appellant,  who  died  during  the  pendency  of  this  appeal,  which 
is  continued  by  his  son^  was  a  nephew  of  the  late  Maharajah,  being  the  eldest  son 
of  his  only  brother,  Kowur  Sreenath  Sahee,  and  claimed  to  be  his  heir,  disputing 
the  legitimacy  of  two  children,  still  minors,  namely,  Fertab  Oodey  Nath  Sahee 
Deo,  who  is  alleged  to  be  the  son  of  the  late  Maharajah  by  his  wife  Ranee  Luchun 
Kowur,  the  first  respondent,  and  Juggut  Mohun  Sahee  Deo,  alleged  to  be  his  son 
by  his  wife  Ranee  Komul  Kowur,  the  second  respondent.  These  minors  are  repre- 
sented in  the  suit  and  the  present  appeal  by  the  Collector  exercising  the  functions 
of  the  Court  of  Wards  in  Chota  Nagpore. 

The  case  was  tried  in  the  first  instance  by  the  Judicial  Conmiissioner  of  Chota 
Nagpore  (Colonel  Rowlatt),  who  held  that  both  the  minors  were  iUegitimatei  and 
that  the  appellant  was  entitled  to  the  Raj.  This  judgment  was  reversed  on  appeal 
by  a  Division  Bench  of  three  Judges  of  the  High  Court  of  Bengal. 

The  late  Maharajah  succeeded  to  the  Raj  on  the  death  of  his  father,  Gobind* 
nath,  in  1822,  being  then  about  the  age  of  nineteen.  His  only  brother,  Sreenath> 
bad  three  sons,  Burra  Lall,  the  appellant,  and  two  others^  usually  called  Manjhill 
Lall,  and  Chota  Lall.  Sreenath  died  in  1848.  The  family  was  joint,  and  Sreenath 
and  his  sons  lived  with  the  Maharajah  in  the  ancestral  family  residence  at  Palkote, 
until  the  Maharajah  removed  from  it  to  Bhowro  in  1865. 

The  affikirs  of  the  late  Maharajah's  zemindary  were  managed  by  his  brother 
Sreenath,  and  on  his  death,  Burra  Lall  succeeded  him  as  manager.  These  facts 
appear  from  a  petition  presented  by  the  late  Maharajah  to  Qovemment  in  1848, 
in  which  he  expresses  great  confidence  in  his  nephew.  In  1852  Burra  Lall  was 
dismissed  from  the  management  of  the  Raj,  but  was  reinstated  as  manager  in 
1860.  In  1863  he  was  again  and  finally  removed  from  the  management,  and  from 
that  time  enmity  existed  between  him  and  the  Maharajah. 

It  is  asserted  by  Burra  Lall  in  his  evidence  that  his  dismissal  was  on  both 
occasions  brought  about  by  Oopal  Sahee,  an  illegitimate  son  of  the  Maharajah, 
and  Mahal  Sahee,  agomashtah.  These  persons,  it  is  alleged,  acquired  atxd  exercised 
great  influence  over  the  Maharajah,  obtained  the  management  of  his  property,  and 
were  the  principal  actors  in  the  conspiracy  which  is  charged  in  the  plaint,  namelv, 
to  put  forward  two  children  bom  of  other  parents  as  the  sons  of  the  Maharajah, 
one  by  Ranee  Luchun^  the  other  by  Ranee  Komul* 

At  the  time  the  Maharajah  left  Palkote  to  ^o  to  Bhowro  he  had  four  wivea 
The  senior  was  the  Maharanee  or  Burra  Ranee,  who  was  a  lady  of  high  rank,  the 
daughter  of  a  Maharajah.    The  next  was  called  the  Koonwur  Ranee;  the  third 
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was  Ranee  Luchun ;  and  the  fourth  Ranee  Komul,  who  had  then  been  married 
about  ten  years. 

The  Maharajah  had  no  legitimate  offspring  when  he  left  Palkote.  The  Burra 
Ranee  hkd  given  birth  to  a  son  in  1834,  who  died  on  the  day  he  was  bom ;  he  was 
her  only  child.  The  Roonwur  Ranee  was  childless.  Ranee  Luchun  had  had  only 
one  child,  a  daughter,  who  was  bom  in  1856,  about  two  years  after  her  marriage, 
and  died  within  a  year  of  its  birth.  Ranee  Komul  had  never  given  birth  to  a 
child. 

The  Maharajah  left  Palkote  for  Bhowro  in  July  1865«  taking  with  him  Ranees 
Luchun  and  Komul,  and  leaving  the  Maharanee  and  his  second  wife  at  Palkote. 
He  was  then  about  sixty-two  years  old.  On  the  23rd  March  1866,  nine  months 
after  leaving  Palkote,  Ranee  Luchun,*  it  is  said,  gave  birth  to  Pertab  Oodey ;  and 
in  less  than  a  month  afterwards,  namely,  on  the  19th  April  1865,  Ranee  Komul, 
it  is  said,  gave  birth  to  Juggut  Mohun*. 

On  the  way  to  Bhowro,  the  Maharajah  stopped  at  Nagpheni,  and  there  married 
a  girl  of  the  age  of  twelve  years,  who  accompanied  him  tP  Bhowro* 

The  Maharajah  had  no  residence  of  his  own  at  Bhowro,  but  occupied  there  a 
house  belonging  to  one  of  his  retainers. 

A  few  months  after  the  arrival  of  the  party  at  Bhowro  a  report  reached 
Palkote  that  the  Ranees,  Luchun  and  Komul,  were  both  pregnant.  This  appears 
from  a  paragraph  in  a  Petition  in  Lunacy,  presented  on  the  30th  December  1865, 
by  Burra  Lall,  to  Mr.  Oliphant,  the  Deputy  Commissioner  of  the  district,  alleging 
that  the  Maharajah  was  then  of  unsound  mind,  and  incompetent  to  manage  h£ 
a&irs,  and  praying  that  his  estates  might  be  placed  under  the  management  of  the 
Court  of  Wards,  under  Act  XXXV  of  1865. 

The  application  in  lunacy  failed. 

The  report  that  the  Ranees  were  pregnant  may  have  arisen  from  the  fact  that 
the  punchvmirity  a  ceremony  usual  in  the  fifth  month  of  pregnancy,  had  been  per- 
formed. It  took  place  in  the  case  of  Ranee  Luchun  in  the  month  of  November, 
and  in  that  of  Ranee  Komul  in  December  1865.  It  is  common  ground  to  both 
parties  that  all  the  ceremonies  which  usually  take  place  before  and  aftw  the  birth 
of  a  child  were  performed,  that  is  to  say,  the  pii/nchumrit  in  the  fifth  month,  and 
the  ugv/nasnan  in  the  m'nth  mdnth  of  pregnancy;  those  after  the  birth  being,  the 
chuttee  on  the  sbcth,  the  hurrhse  on  the  twelfth,  and  the  ekaisi  on  the  twenty-first 
days.  The  birth  of  the  first  boy  was  notifidd  by  the  Maharajah  in  several  petitions 
to  the  officers  of  Government  on  the  day  following  the  birth,  in  which  the  child  is 
styled  ''  Doobraj,"  the  usual  title  of  a  Maharajah's  eldest  son,  and  to  these  commu- 
nications congratulatory  answers  were  received.  Similar  notifications  were  made 
on  the  birth  of  the  other  boy.  The  Maharajali  continued  at  Bhowro,  the  children 
living  with  him  until  his  death  in  1869. 

The  case  of  the  respondents  is  that  the  minors  are  the  sons  of  the  Ranees ; 
that  Ranee  Luchun  gave  birth  to  the  Doobraj  in  the  presence  of  four  of  her  own 
servants  from  Palkote,  a  woman  called  Puddum  acting  as  midwife.  That  Ranee 
Komul  also  gave  biTth  to  Juggut  Mohun,  in  the  presence  of  her  four  Palkote 
servants,  Puddum  again  acting  as  midwife. 

tlie  appellant  does  not  rest  on  a  mere  denial  of  the  respondents'  case,  but  -^ 
undertakes  to  show  that  ti^e  two  boys  were  the  children  of  other  parents.  He 
denies  that  either  of  the  Ranees  was  pregnant  at  Bhowro.  He  affirms  that  Pertab 
Oodey  was  the  son  of  one  Gudaee,  a  man  of  low  caste,  and  his  mistress  Oormilla^ 
and  tnat  he  was  carried  into  the  apartments  of  Ranee  Luchun  a  few  hours  after 
his  birth,  and  passed  off  as  a  child  of  which  she  had  just  been  delivei^d ;  and  that 
Juggut  Mohun  was  the  son  of  one  Oungnath  by  his  wife  Ugundh,  to  whom  she 
gave  bitth  in  Ranee  Komul's  apartmente,  and  who  was  pas^  off  as  the  son  of 
the  last-named  Ranee. 

This  case,  in  its  details,  involves  a  charge  of  conspiracy  against  Gopal  Sahee 
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and  the  other  persons,  including  the  Ranees,  who  are  alleged  to  have  been  con-* 
cemed  in  putting  forward  these  children.  On  the  other  hand^  if  that  case  be 
untrue,  the  appellant  and  his  partisans  have  conspired  to  make  a  false  charge  to 
deprive  l^itimate  heirs  of  their  succession.  Each  case,  if  the  testimony  of  the 
witnesses  in  support  of  it  is  believed,  is  completely  proved ;  but  as  both  cannot  be 
true,  there  has  been  on  one  side  or  the  other  a  deliberate  conspiracy,  supported  by 
a  mass  of  perjured  witnesses.  The  difficulty  of  finding  the  way  to  the  truth  in 
this  conflict  of  evidence  is  greatly  increased  by  the  undoubted  fact,  which  is 
adverted  to  by  both  the  Courts  below^  that  there  is  much  evidence  on  each  side 
to  which  it  is  impossible  to  give  credit. 

This  being  the  general  position  of  the  case^  so  far  as  regards  the  testimony 
of  the  witnesses,  the  evidence  to  be  derived  from  the  books  which  were  brought 
into  Court  becomes  of  great  value  in  determining  the  question  on  which  side  the 
truth  lies;  but,  unfortunately^  from  the  manner  in  which  the  High  Court  has 
dealt  with  them^  they  have  become  an  element  of  disturbance  in  the  case, 
embarrassing  to  those  who  are  called  on  to  decide  it. 

The  most  important  books  are  the  rozenamcbas,  or  journals,  containing  daily 
entries  of  the  receipts  and  disbursements  in  the  Maharajah's  household.  Besides 
the  original  joumaLa,  there  is  a  book  containing,  not  a  literal  copy,  but  a  sumcmary 
in  more  or  less  detail  of  the  entries  in  the  journals  from  1st  Assin  1922  to  30th 
Bhadoon  1923.  (The  dates  are  thus  given  in  the  judgment  of  the  Judicial 
Commissioner  (Record,  p.  572),  but  in  the  exhibit  itself  the  latter  date  is  18th 
Bhadoon.)  This  last  book  was  sent  to  the  Court  of  Gya  during  the  lunacy 
proceedings,  and  was  made  up  from  the  original  journals,  for  the  purpose  of  being 
so  sent. 

The  other  books  are  a  bhundar  or  storekeeper's  book,  and  two  registers  of 
the  attendances  of  servants. 

All  these  books,  except  that  sent  to  the  Court  of  Oya,  were  taken  possession 
of  by  Mr.  Webster,  the  Commissioner,  the  day  after  the  Maharajah  died,  and 
handed  over  to  the  Court  of  Wards, 

It  appears  that  the  original  books  were  brought  into  Court  in  the  present 
suit  on  the  l9th  May,  and  that  .from  the  Court  of  Gya  on  the  29th  June  1870; 
but  no  attention  appears  to  have  been  directed  to  the  entries  in  them  until  all 
the  witnesses  on.  both  sides  had  been  examined.  This  appears  from  a  petition ' 
filed  by  the  respondents'  vakeel,  alleging  that "  artifice "  had  been  used  in  the 
book  in  which  the  names  of  Oormilla  and  Gudaee  are  entered ;  that  "  it  was  only 
yesterday,  that  on  the  book  being  opened,  he  came  to  know  of  this,  or  he  would 
have  filed  several  refutations  of  it,"  and  praying  that  the  book  kept  by  the  late 
Mahangah's  treasurer,  Bachum  Lall,  might  be  sent  for.  On  the  2nd  September 
1870  the  Judge  made  an  order  rejecting  the  petition,  on  the  ground  that  it  had 
Ixeen  presented  "  afler  the  case  for  the  plaintiff  and  the  defendant  had  been 
closed/ 

On  the  same  2nd  September  the  appellants  examined  Bhopal  Ray,  and  on 
the  3rd  Seetul  Pershad,  on  the  subject  of  the  books ;  and  on  the  latter  day  Mahal 
Sahee  and  Dabee  Chum  were  examined  by  the  respondents  respecting  them. 

It  is  to  be  noticed  that  Seetul  Pershad  had  been  examined  in  the  suit  by  the 
respondents,  and  it  would  seem  from  the  exhibits  in  the  suit  that  he  had  been 
appointed  by  each  of  the  Ranees  her  agent  to  def«Snd  the  present  suit  on  her 
behalf.     (Record,  p.  141.) 

The  rozenamchas  are  said  by  Bhopal  Ray  and  Seetul  Pershad  to  be  signed 
by  the  Maharigah  and  some  of  his  officers  (not  always  the  same),  and  the  one 
which  is  principally  impeached,  mz.,  that  from  1st  Cheyt  1923  to  22nd  Sawun, 
is  said  by  both  these  witnesses  to  be  "  all  written  by  Seetul  Pershad."  Both  also 
say  it  bears  the  Maharajah's  signature,  but  there  is  a  difference  in  their  evidence 
an  to  the  other  signatures.    Bhopal  says  it  is  signed  by  Bhunjun  Lall,  the 
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treastirer,  Mahal  Sahee,  and  Kustooree  Lall,  whereas  Seetal  says  it  is  signed  "  afc 
the  end"  by  the  Maharajah,  Qopal  Sahee,  and  Bhopal.  Speaking  of  another 
rozenamcha,  however,  Bhopal  says,  "  it  used  to  be  signed  daily/'  and  the  apparent 
difference  in  the  evidence  may  perhaps  be  reconciled  by  the  fact  that  Seetal  is 
speaking  of  the  signatures  at  the  end  of  the  book,  whilst  Bhopal  may  be  referring 
to  those  in  other  parts  of  it. 

Mahal  Sahee  denies  that  the  rozenamcha  commencing  the  1st  Cheyt  was 
written  wholly  by  Seetal  Pershad.  He  says  it  has  been  written  partly  by  Seetal, 
"  the  remainder  by  others  whose  handwriting  I  do  not  recognize."  He  also  says 
he  recognizes  some  of  the  signatures  in  the  book  as  the  Maharajah's,  but  some  be 
does  not  recognize.  He  admits  that  the  book  produced  from  the  Gya  Court, 
commencing  Ist  Assin  1922,  was  that  sent  from  Bhowro  to  the  Court,  and  that 
it  has  the  signatures  of  the  Maharajah,  Bhopal  Bai,  and  Oopal  Sahee. 

Dabee  Chum  denies  that  the  book  commencing  1st  Cheyt  is  one  coming  from 
the  Maharigah's  office,  but  he  is  the  only  witness  vmo  says  so. 

Both  the  Courts  in  India  have  regarded  the  entries  in  these  books  as  tests 
of  the  truthfulness  of  the  cd.se  on  the  one  side  or  the  other,  but  have  been  led  by 
them  to  directly  opposite  conclusions. 

It  would  seem,  from  the  judgment  of  the  Judicial  Commissioner,  that  the 
genuineness  of  two  only  of  the  entries  had  been  challenged  before  him,  and  that 
unsuccessfully.  He  treated  the  whole  as  genuine,  and  held  that  they  disproved 
the  truth  of  the  respondents'  case^  and  confirmed  that  of  the  appellants.  On 
the  other  hand,  the  Judges  of  the  High  Court  came  to  the  conclusion  that  a  leaf 
in  the  book  commencing  1st  Cheyt,  containing  all  the  entries  of  the  26th  Cheyt, 
which,  no  doubt,  are  of  a  most  important  character,  had  been  interpolated  ;  and 
that  in  the  Oya  book  the  name  of  TTgundh  had  been  fraudulently  inserted,  and 
a  figure  added  to  the  entry  in  which  her  name  appears.  Thereupon  they  not 
only  rejected  these  entries,  but  were  led  by  the  fraud  they  assumed  to  have  been 
practised  to  disbelieve  the  whole  case  of  the  appellants.  Mr.  Justice  Norman 
rests  his  judgment  entirely  on  this  ground^  intimating  that  but  for  the  discovery 
of  the  faisification  of  the  books,  he  should  have  concurred  in  the  judgment  of  the 
Judicial  Commissioner. 

Having  adverted  to  the  importance  attached,  and  rightly  attached,  by  the 
Courts  in  India  to  these  entries,  their  Lordships  will  now  consider  them  in  detaiL 
They  will  first  take  the  entries  of  26th  Cheyt  (the  day  of  Pertab  Oodey's  chuttee, 
and  on  which  OonniUa  is  said  to  have  left  Bhowro).     Among  them  are : — * 

B.    a.  p. 

"  Hookmnnamali  and  leceipt,  dated  this  day  throtigh  Baboo  Gopal  Sahee, 
and  Sowayah  Bhimdaree,  for  payment  to  Muasumat  Oormilla,  and 
Gudaee  of  Sumbrdpore  ...  ...  ...  ...      310    0    0." 

[This  sum  corresponds  with  Bs.  300  and  travelling  expenses,  Rs.  10,  Gudaee 
says  he  received.] 
Again: — 

*'  Hookumnamah  and  receipt,  dated  this  day  through  Sooburna  Brahmin 
for  the  payment  of  the  midwife  PhooUo^- 

R.    a.   p. 
"  Seeda— provisions  ...  ...  ...  ...  0  10    0 

<*  Present  on  leaving  ...  ...  ...  ...         5    0    0 

^      .  "6  10    0" 

[PhooUo  is  the  name  of  the  midwife  who  is  said  to  have  attended  Oormilla.] 

There  are  also  on  this  leaf  entries  of  payments  to  servants,  who  were  said 
by  the  Ranees  and  other  witnesses  never  to  have  been  in  their  or  the  Maharajah's 
service.  These  entries  include  payments  to  Sowayah  Bhundaree,  for  Bhundar 
expenses,  and  to  his  two  wives,  Reori  and  Lungri,  "  for  washing  the  room  where 
the  child  was  bom." 

Also,  under  the  head  of  "  paid  to  Songstresses  "  (explained  to  be  those  who 
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sang  at  tfie  chuttee),  and  under  the  description  of  "Employ^  of  tlie  Saighill 
Ranee  "  (Luchun)  appear  payments  to 

Dulgerea  and 

Gowree, 
and  under  the  description  of  "  Employes  of  the  Chota  Ranee  "  (Komul)  appear 
payments  to 

Mungri, 

Besunee, 

Emrit)  and 

Nunhakee> 

also  payments  to  two  palkee^bearers — Dalla  and  Jolla. 

The  importance  of  these  entries^  if  genuine,  cannot  be  disputed.    Mr.  Justice 

Glover  admits  their  force,  but  adds  a  remark  which,  perhaps,  naturally  arises: 

it  is  a  singular  thing  that  the  entries  of  this  one  particular  day  should,  if  correct, 

prove  almost  every  one  of  the  plaintiff's  allegations/* 

The  extract  from  the  Gya  book  of  the  26th  Cheyt,  gives  very  imperfect,  if 

indeed  any,  support  to  these  impeached  entries.    The  only  entry  relied  on  for 

this  purpose  is  the  following : 

R.  a.  p. 
"  Plresent  and  Bedaye  (on  leaving)       ..*  ...  ..»  ...      811    0    0." 

This,  it  is  said,  represents  the  payment  of  Rs.  310  to  Oormilla  and  Gudaee,  with 
R.  1  added,  which  was  paid  to  a  bard. 
There  is  indeed  another  entry : — 

ft.  a.  p. 

"  Kzpenditnre  of  the  Clmttee  of  the  Dobraj  ...  ...  ...        92    4    6." 

but  this  affords  no  materials  for  a  comparison,  with  the  detailed  items  of  expen- 
diture in  the  original  book. 

Seetul  Pershad  explains  the  entry  of  Rs.  311  thus  ;— 

"  In  the  original  bock  there  is  an  entry  of  Rs.  310  to  Mussumat  Oormilla  and 
Gudaee  of  Sumbulpore.  In  the  copy  there  is  an  entry  of  Rst  311  for  a  present  on 
departure,  and  in  this  is  included  R.  1  paid  to  a  bard,  .and  that  Rs.  110,  the  £otal 
being  entered  as  Rs.  311." 

Whether  this  explanation  be  satisfactory  or  not,  Seetul  says  the  entry 
represents  the  payment  to  Oormilla  and  Gudaee,  and  he  does  not  appear  to  have 
been  cross-examined  as  to  the  genuineness  of  the  original  entry.  This  witness 
also  says,  to  account  for  the  details  of  the  disbursements  of  the  chuttee  not  being 
entered  in  the  copy  sent  to  Gya,  that  a  warrant  came  from  the  Court  to  Gropil 
Sahee,  who  directed  it  to  be  made  quickly,  so  the  totaf  only  was  written  in 
the  copy. 

The  Judges  of  the  High  Court  have,  as  already  stated,  come  to  the  conclusion 
that  the  leaf  m  the  original  book  has  been  interpolated.  Mr.  Justice  Kemp  and 
Mr.  Justice  Glover  both  say  that  it  does  not  appear  to  have  been  written  m  the 
same  handwriting  as  the  other  pages  of  the  book ;  and  Mr.  Justice  Glover  points 
out  that  "  the  leaf  contains  not  oiuy  the  entries  of  the  26tii  Cheyt,  but  the  two 
first  entries  of  the  27th,  the  whole  in  the  same  handwriting,  whilst  the  entries 
of  the  25th  and  the  remaining  entries  of  the  27th  in  the  next  leaf  are  in  a 
different  hand,  the  hand  apparently  that  wrote  the  whole  of  the  rest  of  the 
book.'' 

The  learned  Judges  seem  to  have  come  to  this  conclusion  from  their  own 
observation  of  the  books,  without  hearing  evidence,  or  calling  upon  the  parties 
for  an  explanation.  It  nowhere  appears  that  the  Advocate-General  who  was 
Counsel  for  the  present  respondents  contended  that  the  leaf  had  been  interpolated, 
or  did  more  than  object  to  particular  entries  in  it. 

The  Judges  took  the  same  course  with  respect  to  an  important  entry  in  the 
Gya  book  which  affects  the  case  of  the  younger  minor. 
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The  entry  is  as  follows : — 

"  20th  Bjsack— 

R.    a.    p. 
"  Present  on  leaving  to  Ugundh  Kowri  ...  .*.  ...      112    0    0." 

The  20fch  Bysack  is  the  day  on  which  Ugundh  left  Bhowro,  and  no  doubt 
the  entry,  if  genuine,  would  afford  material  confirmation  of  the  appellant's  case 
regarding  her.  The  Judges  have  found  that  the  words  "  Ugundh  Kowri  "  have 
been  interpolated,  and  the  figure  1  added  to  the  entry.  They  say  that  these 
additions  are  written  "  in  a  thicker  hand  and  with  different  ink."  The  entry 
without  these  additions  would  stand  *'  present  on  leaving  Rs.  12/'  and  would  then 
be  of  no  significance.  The  page  in  the  Bhowro  book  which  contains  the  entries 
of  20th  Bysack  is  missing.  The  Judicial  Commissioner  has  found  that  the  pages 
containing  the  entries  of  the  I6bh  to  the  2()th  Bysack  inclusive,  have  been 
removed;  but  he  expresses  no  opinion,  and,  apparently,  made  no  investigation 
as  to  this  removal.  It  is  difficult,  however,  to  resist  the  conviction  that  they 
were  designedly  abstracted.  However  this  may  be,  there  can  be  now  no  com- 
parison of  this  entry  with  the  Bhowro  book ;  but  the  Judges  say  that  the  detuls 
of  the  Gya  book  do  not  correspond  with  "  the  terij  "  or  summaiy  of  the  different 
heads  of  account  which  was  produced,  and  that  in  the  terij  for  the  month  of 
Bysack  neither  the  totals  nor  the  daily  account  correspond  with  ^  the  books. 
They  particularly  point  to  the  entry  on  20th  Bysack  of  the  purchase'  of  a  horse, 
the  price  of  which  in  the  book  is  entered  as  Bs.  200,  and  in  the  terij  as  Rs.  300. 
It  seems  to  have  been  urged  before  them  by  the  present  respondent's  Counsel, 
and  Mr.  Justice  Kemp  says^  "  with  some  show  of  reason,"  that  the  difference  of 
Bs.  100,  is  that  adaed  to  the  figures  in  the  entry  in  which  Ugundh's  name 
appears. 

This  terij  does  not  app^r  upon  the  record,  and  their  Lordships  are  therefore 
unable  to  say  whether  any  such  inference  properly  arises  from  the  variances 
between  it  and  the  books. 

The  entry  of  the  payment  to  Ugundh  was  one  of  the  two  impeached  at 
the  hearing  before  the  Judicial  Commissioner,  and  lus  finding  upon  it  is  as 
foUows : — 

''It  has,  however,  been  objected  by  the  pleader- for  the  defendants  that  the 
words  Ugundh  Kowri  have  been  added  afterwards  to  the  previous  entry.  I  have, 
however,  examined  the  book  attentively,  and  although  the  words  Ugimdh  Kowri 
are  a  little  heavier  than  the  words  which  precede  them^  they  correspond  in 
appearance  with  the  way  in  which  the  figures  112  have  been  written,  so  that 
this  objection  is  not  of^any  avail." 

It  does  not  appear  that  the  suggestion  that  the  initial  figure  1  had  been 
added  was  made  to  him.  He  thought  that  the  name  ''Ugundh"  corresponded 
with  the  way  in  which  the  figures  (in  the  plural)  were  written,  though  it  may  be 
assumed  from  the  terms  of  }m  finding  that  both  differed  from  the  writing  of  the 
test  of  the  entry. 

The  only  other  entry  impeached  before  the  Judicial  Commissioner  is  that  in 
which  the  name  of  "  Jeetni  HeUn  "  appears.     His  finding  upon  it  is  as  follows : — 

"  Begaiding  the  tampering  >that  has  taken  place  in  the  name  of  Jeetni  Helin, 
in  the  accounts  of  Bhobnath,  it  is  clear  even  now  that  the  name  of  Jeetni  was  the 
one  originally  entered  in  ^em,  and  as  it  has  be^i  proved  that  these  pi^pers 
reached  the  Deputy-Commissioner's  Office  without  any  alteration  in  her  name 
having  been  maae,  it  appears  evident  that  what  has  been  done  has  been  effected 
after  they  were  received  by  him,  and  by  some  one  in  the  interest  of  the  defen- 
dantSy  who  wished  to  make  it  appear  that  the  name  of  Jeetni  had  been  substituted 
for  that  of  some  one  else,  but  in  this  the  person,  whoever  did  it,  has  completely 
faUed." 

If,  however,  the  High  Court  are  right  in  supposing  that  the  books  have  been 
tampered  with  in  the  way  they  point  out,  this  may  not  be  a  right  conclusion. 
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The  above  are  the  only  entries  which  have  been  directly  impeached^  but  the 
conviction  of  the  Judges,  of  the  High  Court  that  they  were  spurious  led  them  to 
distrust  all  the  other  entries,  and  indeed  the  whole  of  the  respondents'  case, 

Mr.  J.  Norman  says :  "  Coming  upon  this  j^agrant  instance  of  the  manufistcture 
of  evidence  on  the  part  of  the  plaintiff,  I  Iosq  all  confidence  in  the  ma^terials  with 
which  I  have  been  obliged  to  deal." 

And  Mr.  J,  Olover  says, ''  I  think  that  where  so  many  alterations  have  been 
shown,  it  would  not  be  very  safe  to  take  any  of  the  eutrie3  relied  on  by  the 
plaintiff  for  granted." 

Their  I^ordships  cannot  but  thuik  that  this,  upon  the  evidence  then  before 
the  Court,  was  too  sweeping  a  condemnation  of  the  books. 

Mr.  Justice  Qlover  remarks  that  the  defendants  (as  is  no  doubt  the  case) 
strongly  objected  to  the  books  being  put  in  at  such  a  lQ.te  stage  of  the  case 
without  oppoi-tunity  being  given  to  them  of  producing  rebutting  evidence,  and 
seems  to  consider  there  was  a  miscarriage  of  justice  in  their  objection  being 
rejected.  Supposing  this  were  so,  it  might  be  a  reason  for  further  investigation, 
but  not  for  9,  conclusion  adverse  to  the  other  side ;  and  their  Lordships  caDnot  but 
regret  that  the  learned  Judges  pf  the  High  Court,  before  over-ruling  the  Judicio^l 
Commissioner  on  1^  question  of  fact,  which  greatly  influenced  both  his  aad  their 
own  judgments  on  the  whole  case,  and  formed  the  pivot  on  which  Mr.  Justice 
Norman's  opinion  entirely  turned,  did  not  take  evidence  and  rehear  the  case  oq, 
this  point. 

But,  whilst  their  Lordships  are  dissatisfied  with  the  manner  in  which  th^ 
Judges  of  the  High  Court  arrived  at  their  conclusion,  they  do  not  feel  themselves, 
at  liberty  to  disregard  it,  and  give  effect  to  the  entries  which  they  rejected 

The  Judges  ll^low  have  decided  upon  their  own  inspection  of  books  which 
are  not  sent  over,  and  upon  inferences  from  a  terij  which  ia  not  in  the  Beoordt 
All  their  Lordships  can  do  under  these  circumstances  is  to  consider  whether  the, 
entries  which  are  not  directly  impeached  enable  them  to  see  their  way  to  1^  final 
decision,  or  whether  they  should  remand  the  casa 

The  most  important  of  these  entries  afiects  the  case  of  th^  elder  n^nor. 
It  is  under  the  date  of  8th  Magh  1922,  and  is  as  follows  :-^ 

"  Paid  to  Moorli  Bralunini  and  Sowayah  Bhnndaree  for  goipg  to  Sumbnl- 

pore,  for  urgent  bosmess  ...  ...  ...  ...        SO    0    0.'*  ' 

A  similar  entry  appears  in  the  Gya  book,  except  that  the  words  "  for  urgent 
business  "  are  omitted. 

Mr.  Justice  Qlover  observes,  on  the  entries  generally,  that  it  is  incredible 
that  the  parties  to  the  fraud  should  have  made  or  passed  entries  of  this  kind,  and 
Mr.  Justice  Kemp  remarks  that  Rs.  30  is  too  small  a  sum  to  have  been  given  to 
these  persons  if  they  were  going  on  the  mission  described  in  the  evidence.  . 

No  explanation  of  this  entry  appears  in  the  evidence. 

The  entry  in  the  Qya  book  of  the  26th  Cheyt,  '^^present  and  bedaye  oi^  leav- 
ing, Bs.  311,"  has  already  been  commented  on.  "Diis  entry,  taken  alone,  can 
scarcely  be  relied  on  to  confirm  the  evidence  that  Rs.  310  were  paid  to  Oudaee 
<m  this  day,  for  numerous  entries  of  presents  on  leaving  appear  in  the  books.  It 
requires  Seetul  Pershad's  evidence  to  explain  it. 

The  only  entry  in  the  Gya  book  which  directly  affects  the  case  of  the 
younger  minor  is  the  impeached  one  of  the  20th  Bysack,  already  noticed,  which, 
omitting  Ugundh's  name  and  the  figure  1,  stands : — 

R.    a.'    p. 
"  Present  on  leaving        ...  ...  12    0    0" 

The  next  entry  is — 

R.    a.    p. 
"  Subsistence  to  the  people  of  Man^o  1     8     0" 

The  first  entry  in  this  reduced  state  is,  as  already  observed,  of  no  signifir 
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catioe.  The  other  entry  is  supposed  to  refer  to  those  who  came  from  Munho  with 
Ugondh.  It  may  be  so,  but  it  would  scarcely  be  isafe  to  draw  that  inference 
from  it. 

The  remaining  entries  in  the  rozenamchas  are  those  in  which  the  names  of 
servants,  whom  the  two  Banees  and  their  .witnesses  deny  were  ever  in  their 
service,  appear. 

The  entries  are  not  of  money  paid  to  them,  but  of  money,  food,  and  other 
thin^  paid  or  carried  by  them  to  others. 

In  this  class  of  entries  the  following  names  appear  : — 

Lungri  and  Reori  (the  wives  of  Sowayah),  the  former  twice  and  the  latter 
once,  and  Mungri  and  Imrit  (said  to  have  been  servants  of  Komul),  the  former 
twice  and  the  latter  once. 

(The  names  of  the  other  women  said  to  have  been  servants  of  the  Raneesi, 
viz,,  Dulgeria,  Besun,  and  Nunki,  only  appear  in  the  entries  of  the  26th  Cheyt.) 

Besides  these,  there  are  entries  of  payments  to  Sowayah  and  to  the  two 
witnesses  Dele  and  Julha, 

Sowayah's  name  also  appears  in  the  Bhundaree  book,  and  the  names  of  Dele 
and  Julha  in  the  servants'  attendance  book. 

It  is  to  be  observed  that  the  names  of  some  of  the  Palkote  servants  whom 
the  respondent's  witnesses  deny  were  with  the  Ranees  at  Bhowro,  appear  in 
entries  similar  to  those  relating  to  the  Bhowro  women. 

The  gleanings  thus  made  from  the  entries,  which  are  not  directly  impeached, 
tend  to  confirm,  so  far  as  they  go,  the  appellant'js  case,  but  fall  very  far  short  of 
affording  the  confirmation  it  would  receive  if  the  entries  rejected  by  the  High 
Court  were  found  to  be  authentic.  Their  Lordships,  therefore,  think  that  it 
would  be  more  satisfactory,  before  coming  to  a  final  decision  on  the  appeal,  that 
the  true  state  of  the  books  should  be  ascertained  by  a  further  enquiry,  in  which 
each  party  should  be  at  liberty  to  adduce  evidence  with  reference  to  the  composi- 
tion and  state  of  the  books  and  of  the  entries  in  them,  and  with  reference  to  the 
custody  of  the  books,  and  the  persons  who  could  have  had  access  to  them. 

K  it  should  be  found  that  the  rejected  entries  are  genuine,  their  value  will 
have  to  be  estimated  by  their  Lordships  in  disposing  of  the  case ;  whilst  if  it 
should  appear  that  the  books  have  been  fraudulently  dealt  with  by  the  agents  of 
either  of  the  parties,  it  may  be  necessary  for  them  to  consider  how  far,  from  the 
nature  and  extent  of  the  falsification  which  ^lay  be  shown  to  e;dst  in  them,  the 
general  case  of  the  party  whose  agents  may  be  found  to  have  been  guilty  of  the 
fraud  ought  to  be  discredited. 

Their  Lordships  think  that  the  remand  should  be  for  an  enquiry  and  report 
l^  the  High  Court  on  the  following  points ; — 

Whetner  the  leaf  containing  the  entries  of  the  26th  Cheyt  in  the  rozenamcha 
of  the  1st  Cheyt  to  22nd  Sawun  is  the  original  or  an  interpolated  leaf,  and  if  the 
former  whether  any,  and,  if  any,  which  of  the  entries  in  it  have  been  added  or 
altered  since  it  was  first  written ;  and  by  whom  and  when,  if  such  leaf  is  found 
to  have  been  interpolated,  such  interpolation  was  made,  or,  if  it  is  found  to  be 
the  original  leaf,  but  to  contain  added  or  altered  entries,  by  whom  and  when 
such  additions  and  alterations  were  made. 

'  Whether  the  followin^^  entry  in  the  book  produced  from  the  Court  of  Gya, 
under  the  date  of  20th  Bysa^k : 

''  Present  on  leaving  to  Agondh  Kowri  ...  Bs.  112  *' 

was  originally  written  ias  it  thus  appears,  or  has  been  added  to  and  altered  in  any 
and  what  particulars,  and  if  so,  by  whom  and  when. 

Whether  the  pages  of  the  original  rozenamcha,  containing  the  entries  of  the 
16th  to  the  20th  Bysack  inclusive,  and  which  pages  were  found  by  the  Judicial 
Commissioner  to  have  been  removed,  were  designedly  abstracted,  and,  if  so,  by 
whom  and  when. 
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Whether  the  other  entries  material  to  the  issues  in  the  cause  appearing  in 
ihe  extracts  from  the  books  set  out  in  pages  22  to  24  (inclusive)  of  the  Record, 
are  original  and  genuine  entries,  or  whether  any,  and  which  of  them,  have  been 
added  or  altered,  and  if  so,  by  whom  and  when. 

Whether  any  other  entries  appear  in  the  books  brought  into  Court  besides 
those  set  out  in  the  present  Record,  which  are  material  to  the  issues  in  the  cause, 
and  if  so,  what  entries^ 

Their  Lordships  also  desire  that  upon  this  remand  it  should  be  ascertained 
and  found  whether  the  petition  alleged  in  the  affidavit  of  Mr,  Hawes  (filed  on  the 
application  for  review)  to  have  been  presented  in  1862  by  the  late  Maharaiah  to 
the  Lieutenant  Qovemor  of  Bengal,  praying  that  he  might  be  allowed  to  adopt  a 
son,  was  so  presented,  and  if  so,  that  such  petition,  and  the  reply  thereto,  if  any, 
should  be  placed  on  tiie  Record. 

They  also  desire  that  it  should  be  enquired  into  and  found  whether  there  is, 
or  is  not,  any  custom  or  practice  in  the  Maharajah's  family  with  respect  to  the 
adoption  of  a  son. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  the  above  effect. 


The  14th  May  1877. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith,  and 

Sir  Robert  P.  Collier. 

Jjimitation—Act  XIV  of  1859,  «.  21— Eocemtion  of  Decree— "  Must;'  ''ehaU,'' 
arid  **may** — lies  Judicata — Act  VIII  of  1859,  s.  2 — Juris(Uction. 

Qn  Appeal  from  the  Chief  Court  of  the  Punjab, 

The  Delhi  and  London  Bank  (Limited) 

verstis 
Melmoth  A.  D.  Orchard. 

The  words  ^*  nothing  in  the  preoeding  Section  shall  apply  to  a  jud^ent  in  foroe  at  the  time  of  the 
passing  of  the  Act,**  in  s.  21  Act  ^IV  of  1869,  mean  that  nothing  in  the  preoeding  Section  should 
prejudiciallj  affect  the  right  of  a  creditor  nnder  a  judgment  in  force  at  the  time  of  the  passing  of  the 
Act ;  and  the  words  ^*  hfU  process  of  exeontion  may  he  issued  "  mean  that,  notwithstancung  anjrtJiiiig 
mentioned  in  the  preceding  Section,  execution  might  issue  either  within  the  time  limited  bj  law,  or 
within  three  yean  next  after  the  passing  of  the  Aot,  whichever  should  first  happen. 

The  substitution  of  the  word  *'must  **  or  "  shall**  for  the  word  ''  may'*  can  only  be  done  for  the 
purpose  of  giving  effect  to  the  intention  of  the  Legislature  {  but,  in  the  alM^enoe  of  proof  of  such 
intention,  the  word  "  may  "  must  be  taken  to  be  used  in  its  natoral,  and  therefore  in  a  permissive  and 
not  in  an  obligatory  sense. 

An  order  declining  to  execute  a  decree  for  want  of  jurisdiction  is  not  an  adjudication  within  the 
rule  of  ret  judicata,  or  within  s.  2  Act  YIII  of  1869,  so  as  to  bar  a  subsequent  application  for  the  execatioii 
of  that  decree. 

Mr.  Leiih,  Q,C.,  and  Mr.  Orahamt  for  Appellant 

Mr.  Doyne  for  Respondent. 

# 

Sir  Barnes  Peacock  gave  judgment  as  follows : — 

This  is  an  appeal  from  a  judgment  and  order  of  the  Chief  Court  in  the 
Punjab,  dated  the  31st  July  1874,  reversing  on  review  a  former  judgment  and 
order  of  the  same  Court  of  the  17th  Maxch  1873,  and  thereby  disallowing  the 
execution  of  a  decree  obtained  by  the  appellants  against  the  respondent  for  the 
recovery  of  a  sum  of  Rs.  14,408.  14  for  debt  and  costs. 

The  judgment  was  recovered  on  the  5th  October  1866,  in  the  Court  of  the 
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Deputy  Commissioner  of  Delhi.  Subsequently  to  the  decree  the  defendant  made 
various  payments  on  account  up  to  the  month  of  October  1869.  On  the  22nd  of 
that  month  the  plaintiffs  presented  a  petition  to  the  Deputy  Commissioner,  claim- 
ing a  balance  of  Rs.  19,227.  3.  for  principal  and  interest,  and  praying  that,  after 
ascertaining  the  amount  to  be  recovered,  a  certificate  might  be  sent  to  the  Civil 
Court  at  Meerut,  transferring  the  decree,  in  order  that  it  might  be  executed  in  that 
Court  (Record,  7  and  9). 

It  is  unnecessary  to  refer  particularly  to  all  the  proceedings  which  took  place 
on  that  petition ;  it  is  sufficient  to  say  that  on  the  10th  December  1869  ihe 
Deputy  Commissioner  made  the  following  order : — 

"  The  decree  is  of  a  prior  date  to  the  introduction  of  Act  XIV  of  1859.  It 
should  be  executed  according  to  the  civil  law  of  the  Punjab ;  and  as,  according  to 
the  said  law,  the  period  of  one  year  was  fixed  for  its  execution,  and  in  case  that 
period  expires^  the  nile  is  that  the  decree  should  be  executed  by  obtaining  the 
sanction  of  the  Commissioner;  and  as  on  the  report  sent  for  obtaining  sanction 
the  Commissioner  did  not  pass  any  order  either  giving  sanction  or  any  other 
order,  and  as  it  is  not  within  the  power  of  this  Court  to  execute  such  a  decree,  it 
is  ordered- that  (the  petition)  be  sent  to  the  Record-room**  (Record,  p.  11). 

There  can  be  no  doubt  that  the  application  made  on  the  22nd  October  1869 
was  bond  fide,  and,  indeed^  the  learned  Counsel  for  the  respondent  has  very  pro- 
perly admitted  that  it  was  so. 

No  appeal  was  preferred  from  the  order  of  the  10th  December  1869 ;  but  the 
defendant,  notwithstanding  the  order,  made  further  payments  on  account. 

6n  the  4fth  May  1871,  the  plaintiff",  alleging  that  the  payments  made  were 
not  sufficient  to  cover  the  interest,  and  claiming  a  balance  of  Rs.  23,772^  13.  7., 
made  a  fresh  application  to  the  Deputy  Commissioner  for  a  certificate  and  transfer 
of  the  decree  to  the  Court  of  Meerut  for  execution,  and  prayed  that  a  summons 
might  be  is8ue4  under  the  provisions  of  Act  VIII  of  1859  (Records  p,  12). 

Upon  that  petition  tbe  Deputy  Commissioner^  on  the  6th  May  1871,  made 
the  following  order : — 

"  As  the  applieation  for  execution  has  already  been  rejected  and  sent  to  the 
Record-room,  and  now  the  period  for  execution  has  expired  totally,  it  is  ordered 
that  the  application  be  rejected  and  sent  to  the  Record-room"  (Record,  p.  13). 

With  reference  to  the  statement  that  the  period  for  execution  had  then 
totally  expired,  it  may  be  as  well  to  point  out  that  Act  XIV  of  1859  was 
extended  to  the  Punjab  on  the  1st  January  1867,  and  consequently  that  the 
period  of  three  years  from  the  time  when  the  Act  came  into  operation  in  the 
runjab  had  expired  before  the  application  of  the  4th  May  1871  was  made.  On 
the  30th  June  1871  the  Deputy  Commissioner  refused. to  review  his  judginent, 
and  on  the  10th  July  of  that  year  the  plaintifib  appealed  to  the  Commissioner, 
who,  on  the  18th  August  1871,  dismissed  the  appeal,  holding,  amount  other 
things,  that  the  thi*ee  years'  grace  under  the  limitation  law  expired  on  the 
1st  January  1870,  and  that  a  mere  petition  for  execution  which  was  dismissed 
was  not  sufficient  to  keep  a  decree  in  force  (Record,  p.  18). 

The  case  was  appealed  to  the  Chief  Court  of  the  Punjab,  which  at  first 
rejected  the  appeal  (Record,  p.  19).  Subsequently  a  full  Benc^  of  that  Court,  on 
the  17th  March  1873,  upon  review,  decreed  the  appeal  with  costs,  and  reversing 
the  orders  of  the  Lower  Courts,  ordered  and  decreed  the  appellants'  application 
for  execution  with  costs  and  the  costs  of  the  appellant  in  the  Appellate  Court 
(Record,  p.  24).    They  said : — 

'*  Th#  application  for  execution  in  1869  to  the  Assistant  Commissioner  at 
Delhi  was,  in  the  opinion  of  this  Court,  a  bond  fifiU  proceeding  to  enforce  the 
decree  of  1866.  It  was  a  proceeding  to  enforce  the  decree,  and  not  merdly  to  keep 
the  decree  in  force.  Before  the  expiration  of  three  years  from  the  date  of  that 
proceeding  the  present  application  was  filed  "  (Record,  p.  23). 
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SubsequenUy,  on  the  31st  July  1874,  upon  a  review  of  the  judgment  so  given 
on  review,  the  Chief  Court  reversed  their  decree  of  the  17th  March  1873,  upon  the 
ground  that  the  decree  having  been  obtained  before  the  introduction  of  Act  XIV 
of  1859  into  the  Punjab,  the  case  must  be  governed  by  the  provisions  of  s.  21,  and 
not  by  8.  20.  The  case  wa>s  decided  by  Mr.  Justice  Bouhiois  and  Mr.  Justice 
MelviU  upon  the  authority  of  the  cases  of  BdiAdehivar  v.  Mulji  Ndran  (S  Bombay 
High  Court  Appeal  Cases,  177),  and  MaM,ndd  Valad  Bdlachdrya  v.  Sito^irdTri 
atid  NUo  (5  Bombay  High  Court  Appeal  Cas6s,  102).  Mr.  Justice  Thornton  held 
a  contrary  opinion,  and  recorded  his  reasons  for  dissent. 

It  was  not  contended  that  the  decision  of  the  Chief  Court  of  the  17th  March 
1873  was  incorrect  for  any  other  reason  than  that  afforded  by  the  words  of  s.  21 
of  the  Act  (p.  43). 

The  case  depends  upon  the  proper  construction  to  be  put  on  ss.  20  and  21  of 
Act  XIV  of  1859.     The  following  are  the  words  of  those  two  Sections  :— » 

"  20.  No  process  of  execution  shall  issue  from  any  Court  not  established  by 
Boyal  Charter  to  enforce  any  jud^ent,  decree,  or  order  of  such  Court,  unless 
some  proceeding  shall  have  been  taken  to  enforce  such  juc^ment,  decree,  or  order, 
or  to  keep  the  same  in  force,  within  three  years  next  preceding  the  application  for 
such  execution. 

"  21.  Nothing  in  the  preceding  Section  shall  apply  to  any  judgment,  decree, 
or  order  in  force  at  the  time  of  the  passing  of  this  Act,  but  process  of  execution 
may  be  issued,  either  within  the  time  now  limited  by  law  for  issuing  process  of 
execution  thereon,  or  within  three  years  next  after  the  passing  of  this  Act,  which- 
ever shall  first  expire." 

It  was  pointed  out,  in  the  ease  of  Kiehen  Oooroo  Doas  Auckhohi  and  others  v. 
Modhoo  Koondoo  aTid  others  (6  "  Weekly  Reporter,"  Miscellaneous  Full  Bench 
Ruliiigs,  p.  9S),  that  according  to'  the  literal  wording  of  s.  20  no  pA)ce8s  of  execu- 
tion could  ever  issue  to  enforce  a  judgment,  even  within  a  w^ek  from  the  date  of 
it,  unless  some  proceeding  had  been  taken  to  enforce  or  keep  it  in  force  within 
three  years  next  before  the  application  for  execution ;  and  it  was  held  that  such  a 
construction  was  obviously  insensible^  and  that  the  meaning  of  the  Section  was 
that  no  process  of  execution  should  be  issued  to  enforce  a  judgment  or  order  of  a 
Court  not  established  by  Royal  Charter,  after  the  expiration  of  three  years  from 
the  date  of  it,  unless  some  proceeding  to  enforce  it,  or  to  keep  it  in  force,  should 
have  been  taken  within  three  years  next  before  the  application  for  such  execution. 

That  was  held  to  be  the  proper  construction  of  s.  20,  both  in  that  case  auad  in 
the  subsequent  FuU  Bench  case  of  Ocmgalv/ihun  Ohosal  v.  Bonomalu  MuU/uik 
wad  others  (7  "  Weekly  Reporter,"  Full  Bench  Rulings,  p.  515). 

In  the  latter  case  it  was  held  that,  under  s.  21,  execution  might  issue  after 
the  expiration  of  three  years  from  the  time  of  the  passing  of  the  Act  to  enforce  a 
judgment  which  was  in  force  at  the  time  when  the  Act  was  passed,  provided  some 
proceeding  to  enforce  the  judgment  within  the  meaning  of  s.  20  had  been  taken 
within  three  years  next  preceding  the  application  for  execution. 

That  decision  was  followed  by  the  High  Court  in  Madras,  in  the  case  of 
Karuppanan  v.  Muthannan  (5  Madras  High  Court  Reports,  p.  105), 

The  High  Court  in  B(»nbay  put  a  different  construction  upon  s.  21,  The 
cases  are  referred  to  in  the  judgment  now  under  appeal.  They  he]d  that  the 
words,  "  Nothing  in  the  preceding  Section  shall  apply  to  judgments  in  force  at  the 
time  of  the  passing  of  this  Act,''  could  not  be  rejected  without  violating  a  funda** 
mental  rule  for  the  construction  of  statutes ;  and  that  the  words,  "  May  be  issued," 
should  be  read  as  "Must  be  issued;"  and  they  treated  the  words  ^Judgment  in 
force  at  the  time  of  the  passing  of  this  Act,"  ;as  applicable  to  a  judgment  in  force 
at  the  time  of  the  extension  of  the  Act  to  the  Punjab,  though  not  in  force  at  the 
time  of  the  passing  of  Act  XIV  of  1859. 

It  cannot  be  disputed  that  the  construction  put  upon  by  the  Act  by  the 
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High  Ciourt  at  Calcutta,  if  permissible,  was  equitable,  and  prevented  what  mnst 
be  admitted  to  be  an  inconvenience  and  injustice  (p.  43).  Indeed,  if  the  construc- 
tion put  upon  the  Act  by  the  High  Court  at  Bombay,  and  by  the  Chief  Court  in 
the  Punjab,  is  correct,  a  judgment  creditor  could  not,  after  the  three  years,  have  en- 
forced a  judgment  which  was  in  force  in  the  Regulation  Provinces  when  Act  XIV 
of  1859  was  passed,  or  a  judgment  which  was  in  force  in  the  Punjab  at  the 
lime  when  the  Act  was  extended  to  that  province,  however  diligent  he  might 
have  been  in  endeavoring  to  enforce  his  judgment,  and  however  unable,  with 
the  use  of  the  utmost  diligence,  to  get  at  the  property  of  his  debtor.  Such  a  con- 
struction would  cause  great  inconvenience  and  injustice,  and  give  the  Act  an 
operation  which  would  retrospectively  deprive  the  creditor  of  a  right  which  he 
bad  under  the  law  as  it  existed  in  the  Regulation  Provinces  at  the  time  of  the 
passing  of  the  Act,  and  in  the  Punjab  at  the  time  of  the  introduction  of  it.  Their 
Lordships  are  of  opinion  that  such  a  construction  would  be  contrary  to  the  inten- 
tion of  the  Legislature, 

There  is  no  doubt  that  in  some  cases  the  word  '*  must,"  or  the  word  ''  shall," 
may  be  substituted  for  the  word  "  may ; "  but  that  can  be  done  only  for  the  purpose 
of  giving  effect  to  the  intention  of  the  legislature ;  but,  in  the  absence  of  proof  of 
such  intention,  the  word  ''  may "  must  be  taken  to  be  used  in  its  natural,  and 
therefore  in  a  permissive  and  not  in  an  obligatory  sense. 

On  the  construction  of  this  inartificially  drawn  statute  their  Lordships  are 
of  opinion  that  the  words, "  Nothing  in  the  preceding  Section  shall  apply  to  a 
judgment  in  force  at  the  time  of  the  passing  of  the  Act,"  mean  that  nothing  in 
the  preceding  Section  should  prejudicially  affect  the  right  of  a  creditor  under  a 
judgment  in  force  at  the  time  of  the  passing  of  the  Act ;  and  that  the  words  **  but 
process  of  execution  may  be  issued,"  mean  that,  notwitJbstanding  anything  men^ 
tioned  in  the  preceding  Section,  execution  might  issue  either  witnin  the  time 
limited  by  law,  or  within  three  years  next  after  the  passing  of  the  Act,  whichever 
should  first  happen. 

It  appears,  then,  to  their  Lordships  that  the  words  "  Nothing  in  the  preced- 
ing Section "  (as  used  in  s.  21),  mean  that  the  prohibition  laid  down  in  a  20 
should  not  apply  to  judgments  in  force  at  the  time  of  the  passing  of  the  Act. 

Without  expressing  their  concurrence  in  all  the  reasoning  of  the  Full  Bench 
in  the  Calcutta  case  above  cited,  their  Lordships  are  of  opinion  that  that  decision 
was  correct,  and  that  the  application  made  to  the  Court  of  the  Deputy  Commia* 
sioner  of  Delhi,  on  the  22nd  October  1869,  being  hondjvde^  though  unsuccessful, 
was  a  proceeding  to  enforce  the  judgment  within  the  meaning  of  s.  20 ;  and  that 
that  proceeding  having  been  taken  within  three  years  next  preceding  the  applica^ 
tion  made  on  the  4th  May  1871,  to  which  the  judgment  now  under  bppeal 
relates,  such  last-mentioned  application  was  not  barred  by  s.  21  of  Act  XIV  of 
1859,  and  ought  to  have  been  granted. 

It  was  contended  that  the  rule  r^  judicata  applied,  and  that  the  application 
made  on  the  4th  May  1871  was  b^jred  by  the  order  of  the  Deputy  Commis* 
sioner,  of  the  10th  day  of  December  1869,  from  which  no  appeal  was  preferred. 
But  their  Lordships  are  of  opinion  that  the  order  of  the  10th  day  of  December 
1869,  was  not  an  adjudication  within  the  rule  of  resjvdicata,  or  within  s.  2  of 
Act  VIII  of  1859. 

For  the  above  reasons  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  and  order  of  the  Chief  Court  of  the  Punjab  of  the  31st  July 
1874  be  reversed,  and  that  the  judgment  and  order  of  the  17th  March  1873  be 
affirmed  and  stand  in  force ;  and  that  the  defendant  do  pay  to  the  plaintifl^  their 
costs  incurred  in  the  Chief  Court  of  the  Punjab  subsequently  to  that  decree.  The 
respondent  must  pay  the  costs  of  this  appeal. 
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Tiie  9fch  June  1877. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Jurisdiction — Comimasioner  in  Oudh — Appeal  to  Privy  Council — Order  **nunc 
pro  tvmc" — Judgm&nt — Witness — Act  I  o/1869 — Megistered  TaZookdars — 
Trustee. 

On  Appeal  from  the  Court  of  the  Commissioner  af  Seetapore  in  Oudh, 

Thakoor  Hurdeo  £ux 

versus 

Thakoor  Jawahii'  Singh. 

A  Commissioner  in  Ondh  has  no  authority  to  admit  an  appeal  to  the  Privy  Council  from  a  decree 
of  his  aflSrming  a  decree  of  the  Settlement  Officer  of  that  district,  notwithstanding  that  his  decree  was 
final ;  the  words  *'  Court  of  Hi^^hest  Civil  Jurisdiction  in  any  province  "  in  Act  II  of  1863  having 
re&rence  to  the  general  jurisdiction  of  the  Courts,  and  not  to  the  finality  of  their  decisions  in  particular 
cases. 

To  avoid  delay  and  expense  in  this  case,  their  Lordships  granted  special  leave  to  the  appellant  to 
appeal,  and  allowed  the  case  to  be  argued  nuno  pro  tunc. 

Officers  who  act  as  Judges,  if  entrusted  at  the  same  time  with  administrative  duties,  ought  to  be 
most  scrupulous  in  the  endeavor  to  form  their  opinions  independently,  They  ought  not  to  refer  to 
their  superiors,  whether  judicial  or  administrative,  for  opinions  to  enable  them  to  form  their  own 
judgments,  or  for  instructions  or  orders  directing  them  as  to  the  course  which  they,  as  Judges,  ought 
to  pursue.  If  any  information  from  a  superior  is  considered  necessary,  he  ought  to  be  examined  as  a 
witness. 

A  person  who  has  been  registered  as  a  talookdar  under  Aot  I  of  1869,  and  has  thereby  acquired  a 
talookdaree  right  in  the  whole  property,  may,  nevertheless,  have  made  himself  a  trustee  of  a  portion 
of  the  beneficial  interest  in  lands  comprised  within  the  talook  for  another,  and  be  liable  to  account 
accordingly. 

Mr.  Leith,  Q,C.,  and  Mr.  C.  W.'Arathoon  for  Appellant. 
M7\  JDoyne  for  Respondent. 

Si/r  Barnes  Peacock  deliverbd  judgment  as  follows : — 

This  is  an  appeal  from  a  decree  of  the  Commissioner  of  Seetapore,  in  Oudh, 
dated  the  10th  June  1872,  affiiming  a  decree  of  the  Settlement  OfBcer  of  that 
district,  dated  the  21st  December  1871. 

When  the  appeal  wba  called  on  for  hearing,  Mr,  Doyne,  the  learned  Counsel 
for  the  respondent,  took  a  preliminary  objection,  and  contended  that  the  Com- 
missioner had  no  legal  authority  to  admit  the  appeal.  In  support  of  his  contention, 
he  referred  to  the  Oudh  Civil  Courts  Act  (No.  XXXII  of  1871),  and  to  Act  No.  II 
of  1863.  By  s.  4  of  the  former  Act  five  gi^es  of  Civil  Courts  in  the  Province  of 
Oudh  were  established,  of  which  that  of  the  Judicial  Commissioner  was  the  highest 
By  s.  15  cl.  3  of  the  same  Act,  an  appeal  from  a  decree  of  the  Commissioner,  when 
an  appeal  is  allowed  by  law,  lies  to  the  Judicial  Commissioner ;  but  by  s.  4  it 
was  enacted  that  if  the  Court  of  First  Appeal  confirms  the  decision  of  the  Court 
of  First  Instance,  such  decision  shall  be  final. 

By  s.  1  of  Act  II  of  1863,  which  was  a  general  Act  to  regulate  the  admission 
of  appeals  to  Her  Majesty  in  Council  from  the  C<Airts  in  the  non-regulation 
provinces  in  India,  the  right  of  appeal  was  limited  to  final  judgments,  decrees,  or 
orders,  made  on  appeal  or  revision  by  the  Court  of  highest  civil  jurisdiction. 

It  was  contended  on  the  part  of  the  appellant  that,  as  the  judgment  of  the 
Commissioner  affirming  the  judgment  of  the  Settlement  Officer  was  final,  and  no 
appeal  lay  from  it  to  any  CivU  Court  of  higher  jurisdiction,  the  Court  of  the 
Commissioner  was,  as  regards  this  case,  the  Court  of  highest  civil  jurisdiction  in 
the  province.     It  should  be  remarked  that,  in  the  Privy  Council  Appeals  Act  of 
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1874,  which  was  passed  after  the  appeal  in  the  present  case  was  allowed,  and 
which  repealed  Act  No.  II  of  1863,  the  words  "  Court  of  Final  Appellate  Jurisdic- 
tion "  are  used  in  place  of  the  words  **  Court  of  Highest  Civil  Jurisdiction." 

Their  Lordships  are  of  opinion  that  the  Court  of  the  Commissioner  was  not 
in  this  case  the  Court  of  Highest  Civil  Jurisdiction  in  the  province  within  the 
meaning  of  Act  II  of  1863,  notwithstanding  the  decision  of  the  Commissioner  was 
final  If  the  Commissioner  had  reversed  the  decree  of  the  Settlement  Officer,  his 
decision  would  not  have  been  final,  but  an  appeal  might  have  been  preferred  to 
a  higher  Court  of  Civil  Jurisdiction  in  the  province — viz,,  to  that  of  the  Judicial 
Commissioner. 

In  their  Lordships'  opinion,  the  words  "  Court  of  Highest  Civil  Jurisdiction 
in  any  province,"  in  Act  II  of  1863,  had  reference  to  the  general  jurisdiction  of 
the  Courts,  and  not  to  the  finality  of  their  decisions  in  particular  cases.  If  the 
Court  of  the  Commissioner  was  Ohe  Court  of  Highest  Civil  Jurisdiction  in  the 
province,  within  the  meaning  of  that  Section,  because  an  appeal  from  his  decision 
in  the  particular  case  did  not  lie  to  a  higher  Court  in  the  province,  a  Court  of 
Small  Causes  would  be  equally  a  Court  of  Highest  Civil  Jurisdiction  in  a  case  in 
which  its  decision  is  final ;  and,  in  that  case,  it  might,  under  the  provisions  of  the 
same  Section,  admit  an  appeal  to  Her  Majesty  in  Council,  if  it  should  declare  the 
caAB  a  fit  one  for  such  appeal. 

When  the  preliminary  objection  was  made  their  Lordships  recommended  the 
appellant  to  present  a  petition  for  special  leave  to  appeal,  which  was  accordingly 
done,  and  special  leave  was  granted.  In  order  to  ayoid  delay  and  expense,  trie 
Court  suggested  that  the  case  should  be  argued  nuTic  pro  tunc,  and  that  coarse 
was  assented  to  by  the  learned  Counsel  on  both  sides  and  adopted. 

Under  the  special  leave  a  petition  of  appeal  has  now  been  duly  lodged,  and 
referred  to  the  Judicial  Committee. 

The  suit  was  brought  by  Hurdeo  Bu^,  the  appellant,  and  Furbut  Singh  against 
the  present  respondent.     Purbut  Singh  has  not  joined  in  this  appeal. 

The  plainti^  in  their  plaint  stated  that  during  the  king's  time  the  talookas 
of  Bassaindeeh  and  Sijaolia  formed  one  talooka,  and  that  the  fathers  of  the  parties 
were  seven   brothers  descended  from  a  common  ancestor;  that  four  of  them 
separated  and  partitioned  talooka  Sijaolia.  from  Bassaindeeh;  that  talpokq,  Bas- 
saindeeh formed  the  share  of  Havanchal  Singh,  father  of  Hurdeo  Bux,  plaintiff, 
Fateh  Singh,  father  of  Purbut  Singh,  plaintifi*;  and  Bhawani  Singh,  father  of 
Jawahar  Singh,  the  defendant;  that  the  plaintiffs'  fathers,  being  seniors,  used 
to  make  collections  from  the  estate  and  to  manage  household  expenses,  including 
those  incurred  in  marriage  and  funeral  ceremonies;  that  the  father  of  the 
defendant  treated  them  as  his  superiors,  and  never  interfered  in  the  affairs  of 
the  estate ;  that  defendant's  father  was  junior,  and  was  treated  by  the  plaintiffs* 
fathers  as  if  he  were  their  own  son ;  that  they  (the  plaintiffs'  fathers)  got  the 
kubooleut  executed  in  his  name  with  a  view  to  avoid  inconvenience  to  them- 
selves, and  to  connect  him  with  offices,  but  they  all  lived  in  commensality,  imd 
defrayed  their  expenses  out  of  the  income  of  the  said  talooka;  that  after  the. 
death  of  the  fathers  of  the  parties  the  old  practice  prevailed  between  them  up  to 
date;  that  they  had  been  living  together  and  their  expenses  paid  out  of  the 
profits  of  the  same  estate ;  that  the  plaintiffs  had  continued  to  enjoy  the  possession 
of  the  talooka  while  the  (defendant  had  been   the  kubooleutdar ;  that  as  the 
defendant  was  kubooleutdar  the  sunnud  had  been  granted  to  him;  that  for  one 
or  two  months,  the  defendant  had,  under  the  sunnud,  given  rise  to  enmity,  and 
intended  to  dispossess  them,  and  put  a  stop  tq  this  profits  enjoyed  by  them  for 
the  time  past,  and  wished  to  deprive  the  real  owners  of  their  right,  while  the 
said  sunnud  did  not  contemplate  to  destroy  the  rights  pf  the  plainti^s ;  that  in 
the  arbitration  case  of  Bisheshur  Bux  and  Gunga  Bux,  taloo]i:dars  of  Sorara,  the 
defendant  had,  in  his  own  deposition,  stated  that  in  case  of  his  (defendants) 
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brothers  claiming  their  shares  he  would  not  decline  to  give  them  their  shares; 
that  the  defendant  had  altogether  forgotten  this  written  admission.  Wherefore 
the  plaintiffs  prayed  that,  after  proper  enquiry,  orders  be  passed  that  they  be  not 
deprived  of  their  right. 

In  their  written  statement  dated  the  6th  October  1865^  at  p.  32  of  the  Record, 
they  stated  that  they  had  been  compelled,  by  an  order  of  the  Criminal  Court, 
dated  the  15th  September  1865,  to  give  up  possession,  but  that  previously  to  that 
time  they  had  held  continuous  possession.  They  prayed  that  under  the  condi- 
tions laid  down  in  the  sunnud,  in  cl.  2  Circular  2  of  1861,  the  Government  of 
India,  letter  No.  23,  dated  the  19th  October  1859 ;  and  Circular  No.  6  of  19th  June 
1861,  justice  be  done  to  them,  and  that  they  might  not  be  deprived  of  their  right. 

The  defendant,  in  his  written  statement,  alleged  that  the  talooka  in  dispute 
was  the  solely  acquired  property  of  his  ancestors,  and  particularly  of  his  father ; 
that  there  had  all  along  beeti  only  one  kubooleut ;  that  he  had  held  possession 
without  any  one  as  co-sharer ;  and  that  he  of  his  own  free-will  hdd  been  assisting 
his  near  relations  with  food,  etc.,  without  their  having  any  right;  and  that  a 
summary  settlement  had  been  made  with,  and  a  Government  sunnud  granted  to 
him  alone  (see  Record,  p.  41). 

"  The  Settlement  Officer  did  not  enter  into  the  question  whether  the  property 
was  the  self-acquired  property  of  the  defendant's  father  or  was  the  joint  ancestral 
property  of  the  three  brothers  mentioned  in  the  plaint,  but  he  dismissed  the  suit 
upon  the  sole  ground  that  the  defendant  was  protected  by  Act  No.  I  of  1869. 
He  stated  that  he  considered  himself  bound  by  the  opinion  of  the  Financial 
Commissioner  in  the  late  Supreme  Court  of  Landed  Estates  Jurisdiction,  in  which, 
upon  a  petition  presented  by  the  plaintiff  relating  to  another  matter,  the  Financial 
Commissioner  stated^  "That  the  defendant  was  protected  by  his  stmnud;  that  the 
plaintiffs  could  get  nothing,  and  that  it  was  perfectly  useless  their  continuing 
litigation  "  (Record,  pp.  95,  96). 

The  plaintiff  Hurdeo  Bux  appealed  fix)m  that  decision  to  the  Commissioner, 
who,  without  giving  any  reasons,  dismissed  the  appeal,  stating  that  the  suit  had 
been  dismissed  in  accordance  with  the  invariable  practice  of  the  Courts  since  re- 
occupation.  (Record,  p.  100).  Subsequently,  upon  an  application  by  the  plaintiff 
to  the  same  Commissioner  for  ^  certificate  that  the  case  was  a  fit  one  for  appeal 
to  the  Privy  Councjil,  the  Commissioner  made  the  following  remarks : — 

"  I  have  had  this  case  before  me  several  times  since  the  receipt  of  the  files« 
and  I  have  consulted  the  Judicial  Commissioner  on  the  points  as  to  which  I  have 
felt  doiibts. 

''  The  case  is  before  me  on  an  application  from  the  appellant  for  a  certificate 
that  it  is  a  fit  suit  for  appeal  to  the  Privy  Council  I  have  no  hesitation  in 
granting  this  certificate,  for,  though  the  order  of  this  Court  passed  in  appeal,  and, 
which  it  is  now  proposed  to  contest,  is  one  so  obviously  in  conformity  with  the 
previous  practice  of  the  highest  Courts  of  Appeal  in  this  province,  that  it  hardly 
admitted  of  dispute,  and  did  not  require  to  be  supported  by  any  lengthy  argu^ 
ment  at  the  time  it  was  written,  since  that  time  several  cases  have  been  before 
their  Lordships,  the  orders  passed  in  which  have  considerably  modified  the  view 
of  the  law  applying  to  talookas  in  Oudh  previously  taken  by  the  Courts  of  the 
f'inancial  and  Judicial  Commissioners;  and,  though  I  do  not  find  any  case  so 
clearly  in  point  as  to  require  me  to  hear  an  applidbtion  for  review,  a  course 
which  has  been  suggested  by  the  appellant,  the  case  is  clearly  one  in  which  he 
should  be  allowed  every  facility  for  bringing  it  before  a  higher  tribunal. 

"  The  certificate  will,  therefore,  be  granted,  and  this  Order  will  be  filed  with 
the  Record." 

The  suit  was  commenced  long  before  Act  I  of  1869  was  passed,  viz.,  as  far 
back  as  the  28th  August  1865,  but  the  judgment  of  the  Settlement  Officer,  the 
Court  of  First  Instance,  was  not  pronounced  for  upwards  of  six  years  afterwards. 
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Some  of  the  proceedings  which  were  taken  in  the  meantime  are  detailed  in  the 
judgment  of  the  Settlement  Officer,  and  well  might  he  describe  them  as  "  most 
extraordinary ! " 

The  lands  to  which  the  suit  relates  were  included  in  that  part  of  Lord 
Canning's  Proclamation  of  March  1858,  which  declared  that  the  proprietary  right 
in  the  soil  was  confiscated  to  the  British  Grovemment  which  would  dispose  of 
that  right  in  such  manner  as  to  it  might  seem  fitting. 

By  the  Qovemment  letter  of  tiie  10th  October  1859,  set  out  in  the  1st 
Schedule  to  Act  I  of  1869,  it  was  declared  that  every  talookdar,  with  whom  a 
summary  settlement  had  been  made  since  the  reoccupation  of  the  Province,  has 
thereby  acquired  a  permanent  hereditary  and  transferable  proprietary  right  in 
the  talooka  for  which  he  has  engaged,  including  the  perpetuai  privilege  of  engag- 
ing with  the  Government  for  the  revenue  of  the  tatooka. 

By  s.  3  the  Governor-Qeneral  in  Council  desired  that  the  Chief  Commissioner 
of  Oudh  should  'have  ready  a  list  of  the  talookdars  upon  whom  a  permanent  pro- 
prietary right  had  then  been  conferred. 

Previously  to  that  letter,  vi^,,  on  the  24th  April  1858,  a  summary  settlement 
of  the  lands  had  been  made  with  the  defendant.  He  was  consequently  included 
in  the  list  of  talookdars,  and  a  sunnud  was  granted  to  him.  After  the  passing 
of  Act  I  of  1669  he  was  also  registered  in  List  No<  1  under  Act  No.  I  of  1869, 
s.  8>  and  also  in  List  No.  5  (Oudh  *'  Government  Gazette,"  August  7th  1869). 

The  order  for  the  summary  settlement  with  the  defendant  wa«  made  by 
Colonel  Barrow,  the  then  Specied  Commissioner.  The  defendant,  in  h|s  applica- 
tion for  the  summary  settlement,  stated  that  he  had  no  partner  other  than  the 
plaintiff  Hurdeo  Buic. 

On  the  4th  April  1866,  pending  the  investigation  of  the  case,  the  then 
officiating  Settlement  Officer,  Mr.  Wood,  the  Court  of  First  Instance,  wrote  to 
Colonel  Barrow,  the  Commissioner  of  the  Lucknow  Division,  a  letter,  of  which 
the  following  is  a  copy  (p.  86) : — 

"Sir, 

"  You  doabtless  leoollect  Thakoor  Jawahar  Siogh,  of  Bassadhee,  who  was  rewarded  for  his  loyaltj 
during  the  late  distorbances. 

"  2.  I  find  that  70a,  as  Special  Kevenue  Oommissioner,  on  re-occapation  directed  that  the  Thakoor 
was  to  be  admitted  to  engage  for  his  talooka. 

*'  3.  In  statement  A,  the  Thakoor  admitted  to  you  that  his  cousin,  Hurdeo  Bux,  was  his  sole  co- 
shaier.  Notwithstanding  this  admission,  you  directed  that  settlement  was  to  be  made  with  Jawahar 
Singh.  Do  you  recollect  whether  you  intended  such  settlement  with  him  alone,  as  Sadur  Malgoosar,  as 
a  nuttter  of  conv^enience,*  and  that  Hurdeo  Bux,  the  acknowledged  co^sharer,  was  to'  be  reoo^iized  aft 
this  settlement  according  to  the  nature  of  the  rights  7 

"  4.  An  early  answer  will  oblige." 

To  that  letter  Colonel  Barrow,  on  the  8th  April  1866,  sent  the  following 

answer : — 

«  Sm, 
"  Referring  to  your  letter  without  No.,  dated  4th  instant,  in  the  caite  of  Thakoor  Jawahar  Singh,  of 
Bassadhee,  I  hare  the  honor  to  request  you  will  be  so  good  as  to  forward  to  me  the  Summary  Settle- 
ment file  with  Special  and  Chief  Commissioners'  orders  tiiereon,  as  it  will  enable  me  better  to  remember 
the  circumstances,  if  I  see  what  was  written. 

*'  2.  It  is  within  my  recollection  that  settlement  was  made  solely  with  Jawahar  Singh,  because  he 
had  given  active  assistance  to  Qovemment  in  1858." 

Subsequently,  on  the  25th  September  1866,  Colonel  Barrow  wrote  to  the 
Settlement  Officer  as  follow^  (p.  86) : — 

"SiB, 

"  I  have  now  received  the  vernacular  papers  of  the  summary  settlemetit  of  the  estate  of  Jawahar 
Singh,  of  Bassadhee,  ard  regret  they  do  not  idford  much  information. 

**  2.  Jawahar  Singh  was  one  of  those  who  early  tendered  allegiance  after  the  rebellion,  and  afforded 
active  assistance  to  the  British  Grovemment.  I  have  little  doubt  but  that,  in  consequence  of  thi^  the 
estate  was  conferred  on  his  name  alone,  and  it  was  the  meaning  and  intention  of  the  Bettlement  of 
1868,  not  only  to  have  but  one  head  in  each  estate,  but  tiiiat  those  estates  Ehould  remain  for  ever  un- 
divided.   This  latter  condition,  as  you  are  aware,  was  departed  from  under  the  orders  of  the  (Governor- 

*  Circular  6  of  1862,  par.  6. 
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General  making  all  estates  heritable  and  transferable,  under  which  order  talookdars  can  now  diyido 
and  ¥rill  away  their  Tillages  as  they  like.  It  is  a  question,  though,  whether  any  one  can  or  not  be 
admitted  to  share  in  a  talook. 

^  3.  The  polioy  of  the  summary  settlement  was  to  create  and  maintain  large  and  undivided  estates, 
a  system,  I  belieye  myself,  admirably  suited  to  thiB  country,  but,  as  that  is  no  longer  possible,  there 
can  be  no  reason  why  sharers  should  be  barred,  and  provision  ought  to  have  been  made  xor  their  cases 
by  those  who  departed  from  one  of  the  principles  of  the  settlement  of  1858-59/' 

Upon  the  receipt  of  that  letter,  the  Settlement  OfEcer  being,  as  he  stated,  at 
a  loss  now  to  proceed,  recorded  a  memorandum  dated  23rd  October  1866,  and 
forwarded  it  on  the  same  day  to  the  Commissioner  of  the  Seetapore  Diyi3ion  for 
orders.    The  following  is  a  copy  of  the  memorandum  (Record  p.  87) : — 

"  At  length  I  have  received  Colonel  Barrow's  reply  to  my  lettter  of  the  ith 
April  last.  The  delay  arose  from  his  not  having  received  the  Summary  Settle- 
ment file  from  the  Financial  Commissioner's  Office. 

''  As  I  am  at  a  loss  how  to  proceed  with  this  case,  I  submit  the  proceedings 
for  the  orders  of  the  Commissioner,  as  to  whether  such  a  claim  is  cognisable  or 
not  under  existing  circulars. 

"  I  must  state  that,  in  the  case  marginally  noted,*  it  was  proved  beyond  a 
doubt  that  a  division  of  the  talooka  was  effected  about  twenty  years  prior  to 
annexation,  when  four  of  the  seven  brothers  held  their  share  jointly  in  common, 
and  three  held  their  share  in  like  manner.  The  Commissioner  will  see  th(d  the 
partiea  to  the  suit  had  lived  together  aa  cm  ulmdwided  famil/y  up  to  last  year, 
when,  through  an  accident  (the  Sadar  Monsarim's  Report,  under  Circular  37  of 
1864>),  a  dispute  broke  out,  and  Jawahar  Singh  broke  off  his  connection  with 
his  cousins. 

"I  beg  to  refer  the  Commissioner  to  the  vernacular  papers  filed  by  the 
plaintiff,  including  an  attested  copy  cf  Jawahar  Singh's  statement  as  an  arbi- 
trator in  the  case  marginally  noted,t  wherein  he  admitted  the  plaintiffs'  right  to 
separate  their  shares  it'  they  desii'ed  it. 

'^  As  I  am  seeking  the  Commissioner's  instructions  in  the  case,  I  withhold 
the  expression  of  my  opinion  on  the  merits  of  the  claim. 

"  October  23rd,  1866." 

Three  months  after  the  date  of  the  memorandum  the  Commissioner  sent  it  to 
the  Financial  Commissioner  in  a  letter  dated  22nd  January  1867,  as  follows 
(p.  88)  :— 

"Sib, 

"  I  have  the  honour  to  submit  for  oi^ders  a  memorandamj  dated  28rd  October  1866,  with  annexares 
from  the  Officiating  Settlement  Officer,  Seetapar,  respecting  the  claim  of  Hordeo  Box  to  a  share  of 
Talooka  Bassadhee,  for  which  JaWahar  .Singh  holds  a  smmnd. 

"  2.  Some  of  the  Tillages  held  by  Jawahar  Singh  under  the  sunnud  are  ancestral,  some  acquired, 
while  others  again,  having  been  decreed  to  Jawahar  Singh  at  r^ular  settlement,  are  not  covered  by  the 
sunnud.  Jawahar  Singh  admitted  before  Colonel  Barrow,  on  the  24th  April  1858,  that  his  cousin, 
Hnideo  Bux,  was  his  sharer.  This  admission  was  made  on  the  Summary  Settlement  Statement,  and 
manifestly  referred  to  the  whole  estate,  and  not  as  Jawahar  Singh  now  pleads,  to  a  single  village. 
Further,  in  the  case  of  Gunga  Buz  and  Bisheshur  Buz,  Jawahar  Singh  deposed,  on  the  7th  July  1859, 
that  it  was  the  custom  in  h&  family  to  allow  partition,  if  any  sharer  desired  it,  and  several  pajlitions 
were  made  prior  to  annexation,  showing  that  this  has  erroneously  been  considered  a  talook. 

*'  3.  The  Settlement  Officer  made  a  reference  in  this  case  to  Colonel  Barrow  when  Commissioner  of 
Lucknow  (vide  his  replies.  No.  597  of  the  6th  April  1866,  and  No.  1913  of  25th  September  1866^, 
which  show  that  Jawahar  Singh  has  some  special  claims,  As  having  been  one  of  the  first  to  tender  his 
aUegiance,  and  as  having  rendered  active  asrastance  to  Oovemment ;  but,  as  the  Settlement  Statement  of 
April  1868  contains  a  distinct  admission  by  Jawahar  Singh  that*Hurdeo  Bux  vras  his  sharer,  the  question 
arises  (9>ide  paragraph  6  of  Settlement  Circular  No.  6  of  1862)  whet^  the  settlement  in  the  name  of 
Jawahar  Singh  oifly  and  the  grant  of  a  sunnud  to  him  bars  the  claim  of  Hurdeo  Bux  to  a  share  7  I 
reeollect  that  a  case  was  referred  to  Government  in  1862,  in  which  it  was  held  that  a  settlement  had 
been  made  with  a  Banee  as  Sudder  Malgoosar  only,  but  the  particulars  may  have  differed  in  some 
respects." 

To  that  letter  the  OfEciatiug  Financial  Commissioner  on  the  26th  January 
in  the  same  year  sent  the  following  reply  (p.  90) : — 

■  ■   --m — ■-    m-M ^rw^^Mi ^ ^^^     ■  ^^      _ _  . i  ■■!       M-T^-i — 

*  Darrao  Singh,  etc.,  v,  Khurram  Singh, 
f  Bisheshur  Bux  v,  Gunga  Bux. 
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"Sib, 
*'  In  reply  to  your  No.  31  of  the  22nd  instant,  I  have  the  honour  to  state  that  the  prooeedings 
show  that  Hurdeo  Bus  got  maintenance  in  the  Nawabee ;  but  nothing  on  the  record  tends  to  distinctlr 
prove  that  he  had  proprietorship  over  any  particular  portidm  of  this  estate  in  the  Nawabee^  bat^  at 
present,  it  will  not  be  necessary  to  enter  on  the  subject  of  what  Hurdeo  Bux  should  get  as  a  relative, 
the  Chief  Commissioner  having  under  consideration  new  rules  that  will  provide  for  talookdars'  lelatlTea 
who  are  baired  by  the  sunnud.  In  the  meantime,  it  wo^d  not,  perhaps,  be  a  bad  plan  to  give  the 
management  of  the  villages — to  the  jumma  of  which  Jawahar  Singh  objects — ^to  Hurdeo  Bux,  if  he 
accepts  the  assignment,  as  he  would  appear  to  do. 

'  *'  2.  The  general  question  between  the  two  must  remain  pending  in  the  Settlement  Court  until  the 
issue  of  the  hew  rules.    All  proceedings  are,  accordingly,  returned." 

In  the  succeeding  April  the  Settlement  OflBicer  again  applied  for  indtnictions, 
and  the  Financial  Commissioner  replied  that  "no  orders  could  be  passed  until  the 
measures  then  under  consideration  in  regard  to  the  claims  of  co-sharers  in  talookaa 
should  be  completed."     (See  judgment  of  Settlement  Officer,  p.  94.) 

In  consequence  of  these  orders  the  proceedings  appear  to  have  been  sas- 
pended  until  the  13th  December  1871,  when  the  plaintiffs  presented  a  petition 
praying  for  final  orders.  In  the  meantime  Act  I  of  1869  had  been  passed.  The 
then  Settlement  Officer  took  up  the  case,  and  on  the  21st  December  1871  held, 
as  before  stated,  that  the  plaintifis'  claim  was  barred  by  that  Act. 

Their  Lordships  cannot  help  remarking  upon  the  irregularity  of  many  of  the 
above  proceedings.  They  cannot  attach  any  weight  to  Cmonel  Barrow*s  recollec- 
tion to. which  he  refers  in  his  letter  of  the  6th  April  1866.  If  any  information  from 
Colonel  Barrow  was  considered  necessary  he  ought  to  have  been  examined  as  a 
witness.  The  Settlement  Officer  who  was  acting  as  a  Judge  ought  not  to  have 
written  to  him  to  know  what  his  recollection  was  upon  the  subject  of  the  summary 
settlement.  His  answer  was  not  evidence,Jand  cannot,  any  more  than  the  opinion 
expressed  in  his  letter  on  the  '25th  September  1866,  be  properly  used  in  formings 
a  judicial  opinion  on  the  case.  Indeed,  Colonel  Barrow  does  not  appear  to  have 
always  entertained  the  opinion  that  the  settlement  was  made  with  Jawahar  Singh 
for  his  benefit  alone,  for  in  his  Minute,  dated  11th  April  1868  (Record,  p.  115,  and 
see  p.'l93),  he  says  :-^ 

"  I  have  been  much  troubled  by  this  case  in  many  ways,  and  Jawahar  Singh, 
by  his  bad  faith  with  his  relation,  who  had  lived  with  hvm  as  an  undividedfamUy 
in  the  Nawabee,  is  only  leading  to  his  own  discomfiture.  I  would  have  him  look 
to  the  summary  settlement  which  was  made  with  him  and  Hurdeo  Bux.  Perchance 
that  may  yet  be  carried  out/* 

Officers  who  act  as  Judges,  if  entrusted  at  the  same  time  with  administrative 
duties,  ought  to  be  most  scrupulous  in  the  endeavor  to  form  their  opinions 
independently.  They  ought  not  to  refer  to  their,  superiors;  whether  judicial  or 
administrative,  for  opinions  to  enable  them  to  form  their  own  judgments  or  for 
instructions  or  orders  directing  them  as  to  the  course  which  they,  as  Judges, 
ought  to  pursue.  As  properly  remarked  by  the  Chief  Commissioner  in  his 
Circular  No.  6,  p.  39 :  "  The  Courts  are  open  to  «J1  and  must  be  guided  by  their 
own  rules." 

Colonel  Barrow  had  no  authority  to  stay  until  the  issue  of  new  rules  the 
proceedings  then  pending  judicially  before  the  Settlement  Officer.  It  does  not 
appear  whether  new  rules  were  ever  issued.  The  Settlement  Officer  in  his 
judgment  treatd  the  measures  referred  to  by  the  Financial  Commissioner  as  having 
acquired  the  force  of  la\^  by  Act.  I  of  1869. 

If  the  Settlement  OMcer  had  acted  at  once  upon  his  own  judgment^  instead 
of  referring  for  instructions  or  orders,  the  probability  is  that  his  judgment  would 
have  been  given  before  Act  I  of  1869  was  passed,  and  in  that  case  he  might  have 
come  to  a  difierent  conclusion. 

Be  that  as  it  may,  their  Lordships  must  deal  with  the  case  as  they  now 
find  it. 

The  question  is :  Is  the  plaintifi*  entitled  to  any  and  what  share  or  beneficial 
interest  in  the  estate^  or  is  his  claim  barred  by  Act  No.  I  of  1869  ? 
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In  support  of  the  appeal  the  caae  of  Thookarain  Sookraj  Koowar  v.  The 
Government  and  others,  14  Moore's  Indian  Appeals,  p.  112,*  was  referred  to. 

In  that  case  the  plaintiff's  husband,  the  younger  branch  of  the  great  Oudh 
family  of  Bhinga,  had  up  to  the  time  of  the  annexation  of  Oudh,  been  in  the 
undisturbed  and  absolute  possession  of  an  estate  called  Deotaha,  which  had  been 
united  in  the  time  of  the  native  government  with  the  large  talook  of  Bhinga,  of 
which  the  Eajah  of  Bhinga,  the  representative  of  the  elder  branch  of  the  family, 
was  the  talookdar,  the  plaintiff's  husband  paying  to  the  talookdar  his  proportion 
of  the  jumma  assessed  upon  the  whole  talooka. 

Upon  the  making  of  the  summary  settlement  in  1858-59,  after  the  suppression 
of  the  Mutiny,  the  plaintiff  was  about  to  apply  to  the  British  Government  for  a 
summary  settlement  of  the  mehal  which  belonged  to  her  husband,  and  which  had 
descended  to  her.  She  was,  however,  dissuaded  by  the  Rajah  of  Bhinga  from  so 
doing,  he  fully  acknowledging  in  writing  her  right,  and  suggesting  that,  as  she 
was  old,  she  had  better  leave  the  protection  of  her  interest  to  him,  and  pledged 
himself  that  her  possession  of  the  mehal  should  be  respected  and  safe.  The 
summary  settlement  was  accordingly  made  with  him  alone.  Subsequently  one- 
half  of  the  Bajah's  estates  was  confiscated  to  Government  in  consequence  of  the 
discovery  of  some  concealed  guns,  whereupon  he  pointed  out  for  confiscation  the 
entire  mehal  of  the  appellant,  as  part  of  the  one-half  of  his  estates,  and  the 
plaintiff's  estate  called  Deotaha  was  taken  by  Government,  and  the  greater  part 
of  it  made  over  to  Oudh  loyalists  as  a  reward  for  good  services. 

It  was  contended  that  the  summary  settlement  and  the  Government  letter  of 
the  10th  October  1859  constituted  the  talookdar  the  absolute  owner  of  the  whole 
estate,  including  the  appellant's  estate,  Deotaha,  and  consequently  that  it  passed 
to  Government  under  the  confiscation  against  him.  It  was,  however,  held  by  the 
Judicial  Committee  that  the  settlement  and  letter  had  no  such  effect. 

In  delivering  judgment  Lord  Justice  James,  speaking  of  the  Government 
letter  of  the  10th  October  1859,  said  (p.  127) !  "In  English  language  it  gave  the 
registered  talookdar  the  absolutely  legal  title  as  against  the  State  and  against 
adverse  claimants  to  the  talookdary ;  but  it  did  not  relieve  the  talookdar  from 
ajiy  equitable  rights  to  which,  with  a  view  to  the  completion  of  the  settlement, 
he  might  have  subjected  himself  by  his  own  valid  a^eement.  In  this  case  the 
appellant  was  the  acknowledged  cestvA  que  trust  of  the  registered  talookdar,  who 
bound  himself  expressly  in  writing  that  ne  would  respect  her  rights  if  she  would 
permit  him  to  be  alone  so  registered.  It  would  be  a  scandal  to  any  legislation  if 
it  arbitrarily,  and  without  any  assignable  reason,  swept  away  such  rights,  and  in 
this  very  painful  case  it  is,  at  all  events,  agreeable  to  their  Lordships  to  find  that 
no  such  scandal  attaches  to  the  laws  or  regulations  of  Government  Acts  in  force 
in  Oudh ;  and  that  the  cruel  wrong  of  which  this  lady  has  been  the  victim  is  due 
to  the  misapprehension  of  the  law  by  the  Commissioner.  It  is  almost  superfluous 
to  add  that  the  lady  being  clearly,  as  she  was,  the  equitable  owner,  the  decree  of 
confiscation  against  her  trustee  could  on  no  principle  of  law,  equity,  or  good 
conscience,  be  made  to  affect  her,  and  certainly  not  to  jusftify  a  sentence  which,  in 
effect,  made  her  the  sufferer  for  his  offence." 

An  under  proprietary  right  being  the  interest  to  which  the  appellant  was 
entitled  at  the  time  of  the  annexation  of  Oudh  was,  therefore,  awarded  to  her, 
notwithst^ding  the  summary  settlement  and  the  Government  letter. 

In  that  case  there  was.  a  written  agreement  by  the  talookdar  prior  to  the 
summary  settlement  to  respect  the  rights  of  the  widow  if  she  would  allow  him  to 
obtain  uie  summary  settlement.  In  the  present  case,  however,  there  was  no 
written  ag^reement  by  the  talookdar  prior  to  his  obtaining  the  summary  settle- 
ment, but  merely  a  representation  by  him  that  he  had  no  partner  except  thq 
plaintiff. 

*  See  ante  p.  1. 
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In  the  case  of  the  widow  of  Shunkwr  SaJiai  v.  Rajah  Kaski  Pershad,  decided 
in  the  Privy  Council  29th  July  1873  *  there  was  also  no  written  agreement  signed 
by  the  talookdar,  but  merely  a  representation  made  by  him  at  the  time  of  his 
applying  for  a  summary  settlement,  followed,  apparently,  by  other  admissions. 
In  that  case  the  widow  of  Shunkur  Sahai  was  entitled  as  co-partner  with  Rajah 
Kashi  Perehad  to  one-third  share  in  seven  villages.  The  summary  settlement  of 
1858  was  made  with  the  Rajah  as  talookdar  of  twenty-six  villages,  including  the 
seven  in  which  the  plaintiff  was  interested.  In  his  application  for  the  settlement 
he  stated  that  in  1264  Fuslee  the  summary  settlement  was  made  as  to  the  seven 
villages  in  partnership  with  both  him  ^nd  the  widow  at  one-third  as  the  share  of 
the  widow  and  two-thirds  for  himself  (See  Record  on  that  case,  p.  45.)  In  the 
settlement  proceedings  it  was  ordered  that  the  settlement  of  the  seven  villages 
with  others  should  be  made  with  the  Rajah  as  talookdar,  and  that  the  widow 
should  be  recorded  as  a  co-partner,  The  settlement  wsa  accordingly  made  with 
the  Rajah  alone,  and  he  alone  engaged  for  the  revenue.  (Same  Record,  pp.  46 
and  47.)  The  sunnud  of  the  talookdary,  including  the  seven  villages,  was  under 
the  letter  of  10th  October  1859  granted  to  the  Rajah  alone.  The  Rajah  disputed 
the  widow's  claim,  and  sh^  sued  for  proprietary  $nd  also  for  under^proprietary 
right&  It  was  held  by  the  Court  of  First  Instanoe  that  her  suit  for  the  former 
was  barred,  by  the  sunnud  being  in  the  name  of  Rajah  Kashi  Pershad  only;  and 
that  she  could  not  recover  under-proprietary  rights  because  any  title  she  might 
have  had  must  have  been  to  proprietary  rights.  It  was  held  by  the  Financial 
Commissioner  that  the  widow  was  entitled  to  one-third  of  the  profits  of  the  seven 
villages  when  the  annual  accounts  should  be  made  up.  Upon  appeal  to  Her 
Majesty  in  Council  it  was  held  by  the  Judicial  Committee  that  there  was  ground 
for  holding  that  the  summary  settlement  and  the  subsequent  order  of  1859  con- 
ferred talookdary  rights  on  the  widow,  but  that  she  was  entitled  to  onerthird  share 
of  the  profits  of  the  seven  villages. 

That  case  so  closely  resembles  the  present  in  many  particulars,  and  the 
remarks  of  ^he  Judicial  Committee  are  so  applicable  to  it,  that  their  Lordships 
will  read  an  e^^tract  from  the  Judgment  which  does  not  appear  to  have  been  yet 
reported.    They  say  : — 

"The  construction  which  their  Lordships  would  put  upon  the  words 'and 
that  the  name  of  Shunkur  Sahai's  widow  be  recorded  as  a  shareholder '  is  not  that 
the  Settlement  Officer  gave,  or  intended  to  give,  the  widow  the  right  of  making  a 
summary  settlement  as  talookdar  but  simply  desired  to  place  on  record  for  her 
benefit  her  admitted  beneficial  interest  in  some  and  some  only  of  the  villages 
which  made  up  the  settled  talook." — Printed  Judgment,  p.  13. 

*•»»♦# 

**  Mr.  Capper  seems  to  have  admitted  as  to  the  seven  villages  that  though 
the  appellant  had  not  been  in  independent  possession  of  one-third  oi  the  collections, 
yet  that  the  Rajah  might  have  so  bound  himself  by  writing  as  to  have  incurred 
the  obligation  of  accounting  to  her  for  one-third  of  the  profits.  He  ultimately 
dismissed  h^  suit  because  her  agent  had  failed  to  produce  a  deed  in  writing  so 
binding  the  talookdar.  Colonel  Barrow,  however,  appears  to  have  held  that  the 
admission  of  the  Rajah  at  the  time  of  the  summary  settlement  and  on  other 
occasions,  the  former  being  in  the  nature  of  an  admission  on  record,  were  equiva- 
lent to  such  a  deed,  and  thftt,  accordingly,  the  relation  of  trustee  and  cestui  qwe 
trust  having  so  to  speak  been  established  between  them,  she  was  entitled  to  one- 
third  share  of  the  profits  of  the  villages  when  the  annual  accounts  were  made  up. 
In  this  part  of  the  Financial  Commissioner's  order  their  Lordships  entirely  concur." 

This  case  is,  therefore,  aa  authority  for  the  proposition  that  a  person  who  has 
been  registered  as  a  talookdar  under  Act  I  of  1869,  and  has  thereby  acquired  a 
talookdaree  right  in  the  whole  property,  may,  nevertheless,  have  made  himself  a 

*  Ante  p.  4. 
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trustee  of  a  portion  of  the  beneficial  interest  in  lands  comprised  within  the  talook 
for  another,  and  be  liable  to  account  accordingly. 

In  that  case  the  cestui  que  trust  was  a  stranger.  In  this  case  the  plaintiffs 
claimed  as  persons  constituting  with  the  defendant  a  joint  Hindoo  family. 

It  appears  that  the  respondent  in  his  application  for  a  summary  settlement 
in  the  case  now  under  consideration  stated  that  there  Was  no  partner  of  his  other 
than  Hurdeo  Bux  (p.  6),  but  he  said  nothing  as  to  Purbut  Singh. 

On  the  22nd  March  1866  (Record  pp.  78  and  79),  the  plaintiff  deposed  that 
he,  Purbut  Sing,  and  the  respondent  all  lived  together  and  had  everything  in 
coTnnum  up  to  January  then  last,  which  was  nearly  eight  years  after  the  date  of  the 
summary  settlement,  and  more  than  six  from  the  date  of  the  sunnud. 

Their  Lordships  are  of  opinion  that,  up  to  the  time  of  Lord  Canning's  pro- 
clamation, the  whole  of  the  villages  mentioned  in  the  summary  settlement  were 
the  joint  family  property  of  the  petitioner,  and  Purbut  Singh,  and  the  defendant, 
and  that  they  were  either  ancestral  or  purchased  with  the  proceeds  of  ancestral 
estate.  The  defendant  himself,  more  than  a  year  after  the  date  of  the  summary 
settlement,  stated  in  his  deposition  on  oath  made  in  another  case  on  the  8th  July 
1859,  that  the  custom  prevailing  in  his  famUy  was  that  if  his  cousins,  meaning  the 
plaintiff  and  Purbut  Singh,  who  were  his  partners,  should  claim  they  could  get 
their  shares  divided.  He  said,  '*  They  at  present  live  with  me,  and  receive  food 
and  clothing."  It  does  not  appear  dearly  from  the  latter  words  whether  the 
estate  was  held  as  joint  family  property  or  whether  the  defendant  merely  made  an 
allowance  to  the  plaintiffs. 

The  defendant  in  his  deposition  deposed  that  his  statement  made  at  the  time 
of  the  summary  settlement  referred  to  Mousah  Qungoa  only  (p.  83),  But  that 
seems  to  be  at  variance  with  the  statement  A,  p.  6  of  the  Record,  which  refers  to 
the  eighty-two  villages  mentioned  in  column  3. 

Tne  Lower  Courts  appear  to  have  decided  the  case  merely  upon  the  ground 
that  the  defendant  was  protected  by  the  sunnud,  without  adverting  to  &  15  of 
Act  I  of  1869,  or  enquiring  whether,  notwithstanding  the  summary  settlement, 
the  sunnud,  and  the  statute,  the  plaintiffs  or  the  appellant  had,  either  before  or 
after  the  passing  of  Act  I  of  1869,  acquired  or  become  entitled  to  a  beneficial 
interest  in  any  part  of  the  property. 

Their  Lordships  are  of  opinion  that,  looking  to  the  allegations  in  the  plaint 
and  written  statements,  an  issue  ought  to  have  been  raised  to  try  that  question. 
They  do  not,  on  the  materials  before  them,  feel  competent  to  decide  it.  The 
defendant's  sunnud  is  not  on  the  record.  They  have  no  evidence  of  all  the 
circumstances  under  which  the  summary  settlement  was  made,  nor  of  those  under 
which  the  sunnud  was  granted,  nor  of  what  was  done  with  respect  to  it  or  the  pro- 
perty comprised  in  it  before  the  registration  of  the  defendant  under  Act  I  of  1869. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  Com- 
missioner may  be  directed  to  try  or  to  refer  to  the  Settlement  Officer  for  trial  the 
following  issue,  namely,  whether  the  respondent  has  in  any  and  what  manner  agreed 
or  become  bound  to  hold  the  villages  con^prised  in  the  summary  settlement  and 
sunnud,  or  any  and  what  part  thereof,  or  the  rents  and  profits  thereof,  ox 
any  and  what  part  thereof,  in  trust  for  the  appellant  and  Pertab  Singh, 
or  either  and  which  of  them ;  that  either  party  be  at  liberty  to  adduce  such 
evidence  upon  the  trial  of  that  issue  as  he  may  Ub  advised,  and  that  the 
finding  upon  such  issue^  together  with  a  translation  of  any  additional  evidence 
which  may  be  adduced,  be  forwarded  to  the  Begistrar  of  the  Privy  Council,  in 
order  to  enable  the  Judicial  Committee  to  report  to  Her  Majesty  their  opinion 
upon  this  appeal. 
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The  12th  June  1877. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E,  Smith, 

and  Sir  Brobert  P.  Collier. 

Hvn4oo  La/uh^MaintenaTice — JUegitmiate  Son — Unborn  Children^--'Alienation 

by  Father. 

On  Appeal  from  the  Judicial  Commissioner,  Central  Provvnces, 

Rajah  Parichat 

versus 

Zalim  Singh. 

The  illegitimate  son  of  a  person  belonging  to  one  of  the  twice-born  classes  has  a  right  to  mainte- 
nance ;  and  so  where  a  Rajah,  having  t&en  no  legitimate  son,  bnt  having  an  illegitimate  son,  executed 
3  smumd  i^  ^vor  of  the  latter,  who,  in  pnrsnance  thereof,  obtained  delivery  of  possession  of  a  certain 
Tillage  for  his  maintenance,  it  was  held  that  the  Rajah  was  acting  in  the  performance  of  a  l^al 
obligation,  and  that  the  grant  made  by  the  snnnnd  woald  not  fall  within  the  supposed  prohibition  that 
a  father,  having  no  legitimate  son,  is  by  the  Mitacshara  law  incompetent  to  alienate  anoesCral  estate  to 
9k  staranger, 

Mr.  Cowie,  Q.C,  and  Mr.  Oraham  for  Appellant 
No  one  for  Respondent. 

Sir  James  Colvile  gave  judgment  as  follows : — 

This  is  an  appeal  from  an  order  made  by  the  Judicial  Commissioner  of  the 

Central  Provinces  whereby  he  has  decreed  to  the  respondent,  the  plaintiff  in  the 

suit,  who  does  not  appear  upo'n  this  appeal,  the  possession  of  a  certain  village 

called  Simeeria^    The  facts,  so  far  as  it  is  necessary  to  mention  them,  may  be  very 

shortly  stated.     The  father  of  the  appellant,  the  late  Rajah  Bahadoor  Singh,  was 

the  owner  of  an  estate  consisting  of  five  villages,  one  of  which  was  this  village  of 

Simeeria.     They  hftd  been  held  by  his  ancestors  for  a  long  time,  but  there  seems 

to  have  been  some  doubt  to  what  extent  they  were  rent-free,  though  enjoyed  by 

him  as  such.     Ultimately,  however,  the  Government  of  the  North- West  provinces 

determined  to  recognise  the  right  of  the  Rajah  and  his  heirs  to  hold  them  in 

perpetuity  as  rent-free.    Before  that  question  (which  is  not  material  to  the  decision 

of  the  present  appeal)  was  settled,  the  Rajah,  having  then  no  legitimate  spn,  but 

having  an  illegimate  son,  the  plaintiff,  Zalim  Singh,  executed  the  sunnud  which 

is  at  p.  3  of  the  Record,  and,  with  the  addition  of  certain  names  and  titles  of  the 

parties  which  may  be  omitted,  is  in  these  words : — "  This  sunnud  is  granted  by 

jRajah  Bahadoor  in  favor  of  you  Zalim  Singh,  pledging  to  you  the  possession  of 

Mouzah  Simeeria,  which  you  will  hold  and  enjoy  in  perpetuity  for  your  personal 

expenses,  food,  clothing.  Pan,  Masala.     You  are  to  receive  as  written  herein,  and 

to  be  regular  in  rendering  your  service."    Deliveiy  of  possession  of  the  village 

seems  to  have  followed  upon  the  grant,  and  Zalim  Singh  was  in  possession  of  it 

when  his  father  died,  and  continued  to  be  in  possession  during  the  period  while 

the  estate  was  administered  for  the  appellant,  the  legitimate  son  and  heir  of  the 

Rajah,  by  the  Court  of  Wards.    The  appellant,  however,  on  comingof  age  appears 

to  have  ejected  Zalim  Singh  from  the  possession  of  the  village.    The  latter  then 

brought  tiiis  suit,  in  which  he  claimed  the  possession  of  the  village  "  as  granted 

to  him  for  his  maintenance  by  the  sunnud ;''  and  the  statement  of  his  pleaders, 

who  were  examined  in  the  cause,  contains  the  following  passage :  '*  It  is  true  that 

the  proprietary  rights  of  this  village  with  others  belonging  to  the  Jaghire  were 

given  at  the  settlement  to  Pareechut  (the  appellant)  as  head  of  the  family^  this 

Zalim  Singh  does  not  dispute,  nor  does  he  claim  proprietary  rights,  but  as  he 

belongs  to  the  family,  and  as  his  father  considered  this  village  sufficient  for  his 
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support,  he  claims  possession  of  the  same,  or  a  payment  in  money  equal  to  the 
profits  of  the  villaffe."  And  in  answer  to  a  direct  question  by  the  Court  why  at 
the  settlement  ZaTim  Singh  did  not  claim  proprietary  rights,  they  said,  ''Zalim 
Singh  only  wished  for  support,  and  it  would  have  interfered  with  the  position  of 
the  head  of  the  &mily  to  have  broken  up  the  estate  by  having  the  proprietary 
right  bestowed  on  any  other  than  the  head  of  the  family."  In  these  circumstances 
their  Lordships  do  not  deem  it  necessary  on  this  appeal  to  consider  whether  upon 
the  true  construction  of  the  sunnud  it  was  such  a  grant  in  favor  of  Zalim  Singh 
as  would  enure  for  the  benefit  of  his  children,  if  he  had  any,  or  enable  him,  upon 
an  alienation  of  the  village^  to  give  a  good  title  to  the  purchaser.  It  seems  to 
them  that  all  that  is  raised  on  the  present  record  is  the  right  of  Zalim  Singh  to 
the  present  possession  of  the^  village. 

The  course  the  litigation  took  was  as  follows : — The  right  of  Rajah  Bahadoor 
Singh  to  make  such  a  grant  was  contested*  That  issue  was  found  in  favor  of  the 
plaintiff  and  against  the  defendant.  The  factuTn  of  the  grant  was  also  contested. 
That  issue  must  be  taken  to  have  been  conclusively  found  by  the  judgment  of  the 
Deputy  Commissioner  confirmed  by  that  of  the  Commissioner  in  favor  of  the 

Slalntifil  It  came  out,  however,  before  the  Deputy  Commissioner,  that  after  Zalim 
ingh  had  been  ejected  from  the  possession  of  the  village^  he  had  executed  a 
mortgage  of  it  in  favor  of  some  money  lender ;  and  thereupon  the  Deputy  Com- 
missioner came  to  the  conclusion  that  the  plaintiff  was  no  longer  entitled  to  hold 
the  village  in  khas  possession  and  to  receive  the  collections ;  but  that  having  a> 
distinct  right  to  maintenance,  and  having  had  this  village  assigned  to  him  by  way 
of  maintenance,  he  was  at  all  events  entitled  to  receive  what  may  be  called  the 
net  proceeds  of  it  after  the  expenses  of  management,  collection,  and  the  Uke  were 

Erovided  for,  such  proceeds  being  estimated  at  the  annual  sum  of  Bs.  680.  And 
e  made  a  decree  accordingly,  which  on  the  appeal  of  the  defendant  was  confirmed 
by  the  Commissioner.  Zalim  Singh  did  not  appear  in  the  Commissioner's  Court, 
or  join  in  thai;  appeal.  It  further  appears  that  after  the  decision  of  the  Com- 
missioner he  proceeded  to  take  out  execution,  and  recovered  the  amount  which 
had  been  awarded  to  him  by  the  Deputy  Commissioner.  In  that  state  of  things 
the  defendant,  the  present  appellant,  saw  fit  to  carry  the  case  before  the  Judicial 
Commissioner  by  a  special  appeal,  and  the  two  material  grounds  of  that  appeal 
are  the  first  and  the  fifth.  In  the  first  he  says:— "The  Lower  Courts  are  wrong 
in  law  in  holding  that  Rajah  Bahadoor  Singh  had  power  to  alienate  ancestral 
immoveable  property  in  the  way  he  is  alleged  to  have  done  by  the  sunnud  put 
forward  by  the  plaintiff."  In  the  fifth  he  says :— "  The  Lower  Courts  are  wrong 
in  law  in  decreeing  maintenance  in  plaintiff's  favor,  notwithstanding  that  his 
plaint  was  simply  for  possession  of  the  village  of  Simeeria,  and  was  never 
amended  so  as  to  enable  the  Courts  to  give  a  decree  for  maintenance.''  The 
Judicial  Commissioner  in  dealing  with  this  special  appeal  yielded  to  the  last  ground 
of  appeal,  and  held  that  the  Lower  Courts  had  gone  beyond  their  proper  functions 
in  making  a  decree  for  maintenance  in  money  instead  of  awarding  possession  of 
the  village;  but  he  assumed  that  he  had  a  right  to  make  the  decree  which  he 
thought  ought  to  have  been  made  on  the  merits  of  the  case,  and  he  accordingly 
varied  the  decree  of  the  Courts  below  by  giving  a  decree  for  possession,  fijs 
decree,  which  is  that  now  appealed  from,  is :  *'  That  the  decrees  of  both  the  Lower 
Courts  be  reversed,  and  a  decree  granted  for  possessiofi  of  Mouzah  Simeeria  to 
plaintiff,  special  respondent,"  with  costs. 

It  has  been  argued,  that  to  make  this  decree  upon  a  special  appeal  was  extra 
vi/rea  of  the  Judicial  Commissioner,  the  Courts  bolow  having  decided  against  the 
plaintiff's  claim  to  possession,  and  he  having  acquiesced  in  their  decisions.  It 
seems,  however,  to  their  Lordships,  that  the  appellant  himself  reopened  that 
question.  He  took  the  cause  before  the  Judicial  Commissioner.  By  his  fifth 
ground  of  appeal  he  contended  that  the  particular  decree  which  had  been  made 
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was  improperly  made ;  by  his  first  ground  of  appeal  he  contended  that  the  suit 
ought  to  have  been  dismissed.  If  he  were  right  on  the  former  point,  but  wrong 
upon  the  latter,  it  became  necessary  for  the  Judicial  Commissioner  to  make  some 
decree^  and  therefore  the  question  what  decree  was  proper  to  be  made  upon  the 
pleadings  and  evidence  in  the  cause  was  necessarily  open  and  raised  before  him. 

A  more  substantial  question  is  that  raised  by  the  first  ground  of  appjud. 
Their  Lotdships  do  not  think  it  necessary  in  this  case  to  determine  the  question, 
whether,  under  the  Mitacshara  law,  a  father  who  has  no  child  bom  to  him  is  or 
is  not  competent  to  alienate  the  whole  or  part  of  the  ancestral  estate ;  whether 
the  rights  of  unborn  children  are  so  preserved  by  the  Mitacshara  as  to  r^er 
such  an  alienation  unlawful.  When  that  question  does  come  distinctly  before 
them,  it  will  of  course  be  their  duty  to  decide  it;  but  upon  the  present  appeal 
they  abstain  from  laying  down  any  positive  rule  one  way  or  the  other.  It  seenis 
to  them  that  the  objection  in  this  case  goes  only  to  the  particular  alienation  by 
the  sunnud,  which  stands  upon  a  different  footing.  It  appears  to  be  unquesti(»iably 
the  law>  that  the  illegitimate  son  of  a  person  belonging  to  one  of  the  twice-born 
classes^  and  the  Rajah  may  be  assumed  to  fall  within  that  category,  has  a  right  of 
maintenance.  Therefore,  in  assigning  maintenance  to  Zalim  Singh,  his  father  was 
acting  in  the  performance  of  a  legal  obligation.  He  could  not  consult  bis  legiti- 
mate son>  because  at  that  time  there  was  no  legitimate  son  bom,  and  theretore 
looking  to  the  purpose  for  which  the  grant  made  by  the  sunnud,  whatever  may 
be  its  extent,  was  made,  their  Lordships  think  that  it  would  not  fall  within  the 

{>rohibition,  supposing,  which  they  are  far  from  deciding,  that  a  father,  having  no 
egitimate  son,  is  by  ti^e  Mitacshara  law  incompetent  to  alienate  aacestral  estate 
to  a  stranger.  Their  Lordships  therefore,  without,  as  has  been  said  before, 
determining  anything  as  to  the  extent  of  the  grant,  are  of  opinion  that  upon  the 
question  whether  the  Rajah  JBahadoor  had  power  to  make  it,  the  conconent 
decisions  of  the  three  Courts  in  India  were  correct ;  and  on  the  whole  case  they 
are  of  opinion  that  the  decree  of  the  Judicial  C!ommissioner  is  right,  and  ought  to 
be  affirmed;  and  they  will  humbly  advise  Her  Majesty  to  affirm  it,  and  to  dismiss 
this  appeal    There  wiU  be  no  costs^  as  the  respondent  has  not  appeared 


The  13th  June  1877. 

Present : 

Sir  James  W.  C!olvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Eegistration — Priority— Act  VIII  of  1871  «.  Zb-— Denial  of  Execution  of 
Deed — Bepieal  to  Register — Improper  Megistrdtion. 

On  Appeal  from  the  High  Court  at  Allahabad. 

Mahomed  Ewaz  and  another 

versvs 

Birj  Lall  and  another. 

Where  a  deed  is  tendered  for  r^gigtration  within  the  time  preacribed  by  Act  VIII  oi  1871,  lod 
registerea,  it  is  immaterial  that  another  deed  has  obtained  priority  of  registration. 

The  latter  part  of  b.  85  of  the  same  Act,  taken  in  connection  with  the  rest  of  the  Act,  ahoiild  be 
read  distribntiyely  and  be  constmed  to  mean  that  the  registering  officer  shall  rdhise  to  register  a  deed, 
gtufod  the  persons  who  deny  the  execution  of  it,  and  quoad  any  person  who  appears  to  be  a  minor,  an 
idiot,  or  a  lunatic. 

Their  Lordships  declmed  to  \a,f  down  broadly,  as  a  general  rule,  that,  in  all  cases  where  a  registered 
4l9i  ia  piroduced,  it  is  open  to  the  party  objecting  to  the  deed  to  contend  that  thu^re  was  an  improper 
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re^Btration,  or  that  the  terms  of  the  Registration  Act  ia  some  sabstaatial  respects  have  not  been  com* 
pUed  with. 

Mr.  Cowie,  Q.G.,  and  Mr,  Oraham  for  Appellants. 
Mr.  Doyne  for  Respondents. 

Sir  Montague  Smith  delivered  judgment  as  follows : — 

This  is  a  suit  brought  by  the  appellants,  the  sons  and  heirs  of  Shere 
Mohammed,  the  vendee  under  a  deed  of  sale  which  on  the  face  of  it  purports  to 
have  been  made  by  three  persons,  Mobaruk  Jan,  and  her  two  sons,  Hyat  Mo- 
hammed and  Salamuttoolah.  The  sale  was  of  certain  shares  in  two  mouzahs,  the 
shares  which  each  held  not  being  specified.  It  must  be  taken,  however,  on  this 
appeal,  that  although  the  amount  of  the  shares  to  which  each  of  the  parties  was 
entitled  is  not  yet  ascertained,  the  shares  were  held  in  such  a  manner  that  each 
might  separately  dispose  of  his  own  shares.  The  respondents,  who  are  purchasers 
under  a  subsequent  deed  of  sale,  and  who  impeach  the  deed  of  sale  to  Shere  Mo- 
hammedy  contend  that  the  last-mentioned  deed  cannot  be  read  in  evidence  because 
it  was  not  properly  registered.  The  deed  has  been  in  point  of  fact  registered,  and 
it  lies  upon  the  respondents  who  impeach  that  registration  to  show  the  facts  which 
invalidate  it.  They  have  not  proved  that  the  shares  were  held  jointly,  nor  does 
it  appear  that  that  point  was  made  in  either  of  the  appeals  below. 

The  Subordinate  Judge  of  Bareilly  and  the  Judge  of  BareiUy  to  whom  the 
case  went  from  the  Subordinate  Judge  on  appeal,  found  that  the  mother  had  not 
executed  the  deed,  but  that  the  two  sons  had  done  so,  and  a  decree  was  giy%n  by 
the  Subordinate  Judge,  which  was  affirmed  by  the  Judge  in  these  terms :  ''  That 
a  decree  be  given  to  the  plaintiff  for  the  coinpletion  of  the  sale  deed  dated  14th 
January  1874,  to  the  extent  of  the  rights  of  Myat  Mohammed  and  Scdamuttoolah, 
defendants,  in  the  shares  of  Mouzahs  Tah  and  Eoshanpur  Maapur  against  the  said 
defendants  and  the  vendees,  and  the  claim  for  possession  of  the  said  shares,  and 
for  the  rights  of  Mussaxnut  Maborak  Jan,  be  dismissed/'  That  decree  may  be 
taken  to  be  a  declaration  that  the«  appellants,  as  the  heirs  of  the  vendee,  are 
entitled  to  the  rights,  whatever  they  were,  of  Hyat  Mohammed  and  Salamuttoolah 
in  these  mouzaha  The  decree  goes  no  further,  it  refuses  to  decree  possession ; 
and,  from  the  reasons  given  by  the  Judge  for  his  decree,  it  would  seem  that  the 
amount  of  the  shares  to  \^hich  each  was  entitled  had  not  been  proved  before  him. 

From  these  judgments  there  was  a  special  appeal  to  the  High  Courts  and  the 
only  question  upon  which  the  High  Court  decided,  and  which  alone  their  Lord- 
ships think  it  material  to  consider,  is  that  of  registration.  The  High  Court  came 
to  the  conclusion  that  the  registration  of  the  deed  of  sale  to  Shere  Mohammed  was 
null,  because  the  requisites  of  the  Registration  Act  had  not  been  complied  with. 

It  appears  that  the  deed  was  brought  to  the  Registrar  on  the  15th  January ; 
the  vendors  did  not  attend,  and  it  became  necessary  to  summon  them.  The  two 
sons  appeared  on  the  following  day,  and  admitted  their  own  execution,  but  denied 
that  of  their  mother.  .  The  deed  purports  to  have  been  executed  by  the  two  sons, 
each  in  his  own  handwriting,  and  by  the  mother,  Mussumat  Mobaruk  Jan,  by  the 
hand  of  Hyat  Mohammed.  The  sons  admitted  their  own  signatures  and  execu- 
tions, but  stated  that  their  mother  had  not  assented  to  the  sale.  The  Sub-Registrar 
made  the  endorsements  which  are  found  upon  the  deed,  and  which  consist  of 
three  separate  paragraphs.  The  first  endorsement  was  made  on  the  15th  January, 
the  day  on  which  the  deed  was  pres^ited  for  registration,  and  is  to  the  effect  that 
the  deed  between  the  hours  of  10  and  11  was  presented  for  registration  in  the 
office  of  the  officiating  Sub-Registrar  by  Chotelal,  the  agent  of  the  vendee,  who 
also  applied  for  the  compulsory  attendance  of  the  vendors. 

The  two  sons,  having  attended  on  the  following  day,  and  made  the  admissions 
and  statement  above  referred  to,  the  Sub-Registrar  made  this  endorsement:  "  Hyat 
Mohammed  and  Salamuttoolah,  sons  of  AmiruUa  (sect  Shaikh  Punjabi,  occupation 
zemindary),  and  residents  of  Pilibheet,  in  the  district  of  Bareilly,  two  of  the  tiiree 
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vendors  named  in  this  sale  deed,  were  identified/'  and  so  on,  stating  the  identity, 
'^and  their  written  depositions  were  taken  down  on  separate  papers^  according  to 
the  application  of  the  manager  of  the  vendee  for  the  compulsory  attendance  of  the 
vendors.  The  said  vendors  admitted  before  me,  in  their  written  deposition,  ihat 
they  had  executed  the  sale  deed  now  in  the  office,  including  therein  the  name  of 
their  mother,  and  completed  it  by  having  it  duly  signed  and  witnessed,  bat  that 
they  had  this  sale  deed  drawn  up  without  consulting  their  mother,  and  she  was 
not  a  consenting  party  to  it ;  that  they  had  not  received  any  money  from  this 
vendee,  and  they^  having  received  a  larger  amount  of  consideration  firom  Byjnatii, 
etc.|  executed  a  sale  deed  in  their  favor,  and  had  it  registered,  and  that  they 
had  no  mind  to  have  this  sale  deed  registered."  The  last  statement,  that  they 
had  no  mind  to  have  the  deed  registered,  appears  to  have  been  treated  as  a 
refusal  on  their  part  to  endorse  the  document ;  but  the  Act  gives  power  to  the 
Registrar  to  register,  notwithstanding  such  a  refusal,  and  accordingly  the  Regis- 
trar did  register  the  deed  in  the  formal  manner  required  by  the  Act,  and  made 
this  formal  endorsement  of  registration  upon  the  instrument :  "  This  document 
is  registered  at  No.  40,  page  299,  voL  11,  Register  No.  1,  on  16th  January  1874." 

The  deed  of  sale  to  the  respondents,  which  also  bears  date  on  the  14th 
January  1874,  had  been  brought  to  the  Registry  on  the  15th;  and  all  the  vendors 
having  admitted,  either  by  Uiemselves  or  their  agent,  that  that  deed  had  been 
executed)  it  was  registered  on  that  day.  Nothing,  however,  turns  upon  the 
priority  of  the  registration  of  this  deed,  because  by  the  provisions  of  the  Act  a 
deed  operates  not  from  the  time  of  its  registration^  but  from  the  time  when  it 
would  have  commenced  to  operate  if  no  registration  had  been  required.  If,  there- 
fore, a  deed  is  tendered  for  registration  within  the  time  prescribed  by  the  Act;, 
and  registered,  it  is  immaterial  that  another  deed  has  obtained  priority  of  regis- 
tration. 

These  being  the  facts  of  the  case,  the  High  Court  have  decided  that  the 
execution  of  the  deed  not  having  been  admitted  by  the  mother  and  her  authority 
for  its  execution  having  been  denied,  it  was  improperly  registered,  and  could  not 
be  received  in  evidence  as  against  the  sons.  The  decision  is  founded  mainly  on 
s.  35  of  the  last  Registration  Act,  Act  YIII  of  1871.  Before  coming  to  that  Section 
it  will  be  right  to  call  attention  to  the  scheme  of  the  Act,  with  a  view  to  see 
whether  the  general  provisions  do  not  furnish  a  context  by  which  to  construe  the 
language  used  in  s.  35. 

The  17th  Section  describes  the  documents  required  to  be  registered.  The 
23rd  prescribes  the  time  within  which  deeds  are  to  be  presented  for  registration, 
viz.,  a  period  of  four  months  after  their  execution ;  and  theife  is  a  proviso  to  that 
Section  to  which  it  is  material  to  call  attention.  It  is  this:  '^ Provided  that 
where  th^re  are  several  persons  executing  a  document  at  different  times,  such 
document  may  be  presented  for  registration  and  re-^registration  within  four  mondis 
from  the  date  of  each  execution."  It  is  plain  that  under  that  proviso  a  deed, 
"Bay,  by  several  vendors>  may  be  registered  as  to  one  or  two  of  them  when  one  or 
two  have  executed  the  deed,  and  may  be  again  i*egistered  when  others  have  at  a 
later  period  executed  it.  Then  come  the  84th  and  35th  Sections,  which  are  the 
most  important  Sections  to  be  considered.  The  34th  enacts  that,  "  Subject  to  the 
provisions  contained  in  this  part  and  in  ss.  41,  48,  45,  69,  76,  and  86,  no  document 
shall  be  registered  under  tins  Act  unless  the  persons  executing  such  docummt 
or  their  representatives,  assigns,  or  agents  authorised  as  aforesaid  appear  before 
the  registering  officer  within  the  time  allowed  for  presentation."  There  the 
persons  described  are  the  persons  executing  the  document; — not  those  who  on 
the  face  of  the  deed  are  parties  to  it,  or  by  whom  it  purports  to  have  been 
executed,  but  those  who  have  actually  executed  it.  Then  there  is  power  to 
enlaige  the  time,,  and  a  provision  that  the  appearances  may  be  simultaneous  or  at 
different  times,     Then  "  the  registering  officer  shall  thereupon  enquire  whether  or 
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not  such  document  was  executed  by  the  persons  by  whom  it  purports  to  have 
been  executed/'  and  '*  satisfy  himself  as  to  the  identity  of  the  persons  appearing 
before  him  and  alleging  that  they  have  executed  the  document,  and,  in  the  case 
of  any  person  appearing  as  a  representative,  assign,  or  agent,  satisfy  himself  of 
the  right  of  such  person  so  to  appear/' 

The  35th  Section  is :  ''  If  cdl  the  persons  executing  the  document " — again, 
not ''  purporting  to  execute  it/' — ^but  "  if  all  the  persons  executing  the  document 
appear  personally  before  the  registering  officer  and  are  personally  known  to  him, 
or  if  he  be  otherwise  satisfied  that  they  are  the  persons  they  represent  themselves 
to  be,  and  if  they  all  admit  the  execution  of  the  document,  or^  jm  the  case  of  any 
person  appearing  by  a  representative,  assign^  or  agent,  if  such  representative, 
assign,  or  agent  admits  the  execution,  or  if  the  person  executing  the  document  is 
dead  and  his  representative  or  assign  appears  before  the  registering  officer  and 
admits  the  execution,  the  registering  officer  shall  register  the  document  as  directed 
in  ss.  58  to  61  inclusive/'  Then  comes  the  enactment  which  occa^ons  the 
difficulty :  "  If  all  or  any  of  the  persons  by  whom  the  document  purports  to  be 
executed  deny  its  execution,  or  if  any  such  person  appears  to  be  a  minor,  an 
idiot,  or  a  lunatic,  or  if  any  person  by  whom  the  document  purports  to  be  exe- 
cuted is  dead  and  his  representative  or  assign  denies  its  execution,  the  registering 
officer  shall  refuse  to  register  the  document/'  These  words,  taken  literally,  un- 
doubtedly seem  to  require  the  registering  officer  to  refuse  to  register  a  deed*which 
purports  to  be  executed  by  several  persons  if  any  one  of  those  persons  denies  the 
execution.  Such  a  construction,  however^  would  cause  great  difficulty  and  injus- 
tice, which  it  cannot  be  supposed  the  Lemslature  contemplated,  and  would  be  in- 
consistent with  the  language  and  tenor  of  the  rest  of  the  Act ;  their  Lordships, 
therefore,  think  the  words  should  be  read  distributively,  *and  be  construed  to 
mean  that  the  registering  officer  shall  refuse  to  register  the  document  qv4>(id  the 
persons  who  deny  the  exiecution  of  the  deed,  and  quoad  any  person  who  appears 
to  be  a  minor,  an  idiot,  or  a  lunatic.  There  appears  to  be  no  reason  for  extend- 
ing the  clause  further  than  this,  so  as  to  desftroy  the  operation  of  the  deed  as 
regards  those  who  admit  th^  eis;ecution,  and  who  are  under  no  disability  which 
would  be  the  practical  effect  of  a  refusal  to  register  at  all.  The  proviso  in  the 
23rd  Section  to  which  aUusion  has  already  been  made  shows  that  the  Legislature 
contemplated  a  partial  registration  of  a  deed,  that  is,  partial  as  to  the  persons 
executing  it.  Now  it  would  be  extremely  difficult  to  give  effect  to  this  enact* 
ment  in  the  35th  clause  in  its  literal  meaning,  and  at  the  same  time  to  give  effect 
to  the  proviso  in  the  23rd  clause.  To  do  so  would  certainly  create  an  anomaly. 
Supposing  three  vendors  live  in  different  places,  and  are  called  upon  at  different 
times  to  execute  the  deed  of  sale,  in  that  case  there  undoubtedly  may  be  three 
several  registrations.  Supposing  No.  1  and  No.  2  attend  the  Registrar  and  admit 
the  execution  of  the  deed,  and  it  is  registered,  but  No.  3  afterwards  comes  and 
denies  the  execution  of  the  deed,  what  is  to  be  the  consequence  ?  Is  the  previous 
regisU'ation  of  the  two  to  be  rendered  invalid  ?  If  so,  effect  could  not  be  given 
to  the  proviso.  And  if  that  registration  is  not  to  be  invalid,  what  difference  in 
principle  can  there  be  between  the  case  where  three  vendors  appear  at  different 
times  to  admit  or  deny  the  execution,  and  where  they  appear  at  the  same  time  to 
admit  or  deny  the  same  fact  ?  That  which  is  required  of  them  is  precisely  the 
same  in  both  cases,  and  the  admission  and  denial  otight  in  reason  to  have  the 
same  effect  in  both. 

Their  Lordships  cannot  but  think  that  considerable  light  is  thrown  upon  the 
intention  of  the  Legislature  by  the  provision  that  there  may  be  under  the  circum- 
stances mentioned  a  re^tration  and  re-registration  of  the  same  document. 

Again,  the  registering  officer  is  to  refuse  to  register,  not  only  in  the  case  of 
persons  who  deny  the  execution  of  the  deed,  but  in  the  case  of  persons  who 
appear — that  is,  who  appear  to  him — to  be  minors,  or  idiots,  or  lunatics.    Sup- 
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poae  a  deed  executed  by  three  persons,  two  of  whom  were  under  no  disability, 
and  who  admit  their  execution,  but  the  third  had  become  a  lunatic^  it  would 
follow,  if  the  construction  contended  for  by  the  respondents  were  to  prevail,  that 
that  deed  could  not  be  registered  aeainst  the  persons  who  admitted  their  execa- 
tion,  and  who  were  under  no  disability.  The  consequences  of  such  a  conBtruction 
would  be  so  injurious  that  it  cannot  be  supposed  that  the  Legislature  intended  to 
produce  them.  The  consequences  of  non-registration  are  pointed  out  in  the  49th 
Section,  and  are  of  the  most  stringent  description : — *'  No  document  required  by 
s.  17  to  be  registered  shall  affect  any  immoveable  property  comprised  therein,  or 
confer  any  power  to  adopt,  or  be  received  as  evidence  of  any  transaction  affecting 
such  property  or  conferring  such  power,  unless  it  has  been  registered  in  accord- 
ance with  the  provisions  of  this  Act"  The  effect,  therefore,  m  the  case  whidi 
has  just  been  supposed,  would  be  that  the  deed  could  not  be  given  in  evidence 
against  those  who  had  executed  it,  and  who  were  under  no  disability,  because 
some  other  person  interested  in  the  property,  and  made  a  party  to  it,  had  become 
lunatic  (it  may  be  after  the  execution),  or  appeared  to  th^  Registrar  to  be  lunatic. 
No  injustice  is  done  by  admitting  a  deed  to  registration,  because  the  effect  is  no 
more  than  to  satisfy  an  onerous  condition  before  the  deed  can  be  given  in  evi- 
dence ;  and  when  in  evidence,  it  is  subject  to  every  objection  that  can  be  made  to 
it  precisely  as  if  no  registration  had  taken  place ;  whereas  when  registration  is 
renised,  the  effect  may  be  to  deprive  the  party  altogether  of  perfectly  good  rights 
which  he  might  have  under  the  deed  but  for  the  Registration  Act. 

The  Act  gives  little  discretion  to  the  Sub^Registrar.  He  is  bound  either  to 
register  or  not  to  register  when  he  is  satisfied  by  the  admission  or  denial  of  the 
pitfties  that  the  deed  has  been  executed,  and  no  discretion  is  given  to  him  to 
enquire  further  into  the  matter.  He  can  only  obtain  from  the  parties  or  their 
agents  the  admission  or  the  denial.  But  provision  is  made  for  an  appeal  from  his 
refusal  to  register  to  the  District  Court,  and  that  Court  is  empowered  to  go  into 
evidence,  and  if  the  District  Judge  is  satisfied  that  the  deed  was  executed  by  the 
parties,  he  is  then  to  order  the  registration.  The  power  of  that  Court,  however, 
does  not  and  could  not  arise  in  this  case,  because  in  point  of  &ct  the  Sub-R^strar 
did  register  the  deed. 

Their  Lordships  do  not  think  it  necessary  to  refer  specifically  to  the  other 
Sections  in  the  Act.  They  have  referred  to  those  which  furnish,  in  their  view, 
a  context  to  explain  and  cut  down  the  generality  of  the  words  used  in  the  35th 
Section. 

This  point  wiU  of  course  dispose  of  the  appeal  But  there  is  another  part  of 
the  judgment  of  the  High  Court  which  their  Lordships  think  requires  oonsiden^ 
tion.  The  High  Court  say,  **  It  has  been  held  by  this  Court  more  than  once  that 
unless  a  deed  be  r^stered  in  accordance  with  the  substantial  provisions  of  the 
law,  it  must  be  regarded  as  unregistered,  though  it  may  in  fact  have  been  im- 
properly  admitted  to  r^stration. '  Their  Lordships  think  this  is  too  broadly 
stated,  if  the  High  Court  is  to  be  understood  to  mean  that  in  all  cases  where 
a  registered  deed  is  produced,  it  is  open  to  the  party  objecting  to  the  deed 
to  contend  that  there  was  an  improper  registration, — ^that  the  t^rms  of  the 
Registration  Act  in  some  substantial  respects  have  not  been  complied  with. 
Undoubtedly  it  would  be  a  most  inconvenient  rule  if  it  were  to  be  laid  down 
generally  that  all  Courts,  u^on  the  production  of  a  deed  which  has  the  Registrai^s 
endorsement  of  due  registration,  should  be  called  on  to  enquire,  before  receiving  it 
in  evidence,  whether  the  Re^trar  had  properly  performed  his  duty.  Their 
Lordships  think  that  this  rule  ought  not  to  be  thus  broadly  laid  down.  The 
registration  is  mainly  required  for  the  purpose  of  giving  notoriety  to  the  dieed,  and 
it  is  required  under  the  penalty  that  the  deed  shaJl  not  be  given  in  evidence 
unless  it  be  i^egistered.  If  it  be  registered,  the  party  who  has  {H*e8ented  it  few 
registi'ation  is  then  under  the  Act  in  a  position  which  primd  fade  at  least  entitles 
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him*  to  give  the  deed  in  evidence.  K  the  registration  could  at  any  time,  at 
whatever  distance*  of  time,  be  opened,  parties  would  never  know  what  to  rely 
upon,  or  when  they  would  be  safe.  If  the  Registrar  refuses  to  register,  there  is  at 
once  a  remedy  by  an  appeal ;  but  if  he  has  registered,  there  is  nothing  more  to  be 
done.  Supposing,  indeed,  the  registration  to  be  obtained  by  fraud,  then  the  act 
of  r^istration,  like  all  other  acts  which  have  been  so  arrived  at,  might  be  set 
aside  by  a  proper  proceeding.  The  60th  Section  is,  "  After  such  of  the  provisions 
of  s&  34,  35,  58,  and  59  as  apply  to  any  documents  presented  for  registration 
have  been  complied  with,  the  registeiing  officer  shall  endorse  thereon  a  certificate, 
containing  the  word  *  registered,'  together  with  the  number  and  page  of  the  book 
in  which  the  document  has  been  copied.  Such  certificate  shall  be  signed,  sealed, 
and  dated  by  the  registering  officer,  and  shall  then  be  admissible  for  the  purpose 
of  proving  that  the  document  has  been  duly  registered  in  manner  provided  by 
this  Act,  and  that  the  facts  mentioned  in  the  endorsements  referred  to  in  s.  59 
have  occurred  as  therein  mentioned."  The  certificate  is  that  which  gives  the 
document  the  character  of  a  registered  instrument,  and  the  Act  expressly  says 
that  that  certificate  shall  be  sufficient  to  allow  of  its  admissibility  in  evidence. 
Then  by  the  85th  clause,  it  is  enacted  that  ^  Nothing  done  in  good  &ith  pursuant 
to  this  Act,  or  any  Act  hereby  repealed,  by  any  registering  officer,  shall  be  deemed 
invalid  merely  by  reason  of  any  defect  in  his  appointjEaent  or  procedure."  No 
doubt,  in  this  case,  the  fact  of  the  non-admission  of  the  mother's  execution 
appears  upon  the  endorsement  made  on  the  deed  itself,  and  did  not  require  to  be 
proved  aliunde;  but  the  observations  in  the  judgment  go  beyond  the  particular 
case. 

This  point  does  not  come  before  their  Lordships  for  the  first  time.  It  was  a 
good  deal*  considered  in  the  case  to  which  Mr.  Cowie  has  referred,  Sah  Mukhun 
JjoU  Fcmday  v.  Sah  Koondwn  Loll  (2nd  Law  Reports,  Indian  Appeals,  210) ;  * 
and  although  it  was  not  there  necessary  to  decide  the  point, — indeed  the  point 
did  not  arise,  and  the  appeal  was  decided  upon  another  ground, — ^yet  the  con- 
siderations to  which  their  Lordships  have  just  adverted  were  discussed  in  the 
judgment  in  this  way: — '*  Now  considering  that  the  registration  of  all  conveyances 
of  immoveable  property  of  the  value  of  Rs.  100  or  upwards  is  by  the  Act  rendered 
compulsory,  and  that  proper  legal  advice  is  not  generally  accessible  to  persons 
taking  conveyances  of  land  of  small  value,  it  is  scarcely  reasonable  to  suppose  that 
it  was  the  intention  of  the  Legislature  that  every  registration  of  a  deed  should  be 
null  and  void  by  reason  of  a  non-compliance  with  the  provisions  of  ss.  19^ 
21,  or  36,  or  other  similar  provisions."  It  may  be  observed  that  s.  36  in  the  former 
Act  is  the  equivalent  of  s.  35  in  the  present  Act.  ^*  It  is  rather  to  be  inferred  that 
the  Legislature  intended  that  such  errors  or  defects  should  be  classed  under  the 
general  words  '  defect  in  procedure '  in  s.  88  of  the  Act," — which  is  the  same  as 
a  85  in  the  present  Act — "  so  that  innocent  and  ignorant  persons  should  not  be 
deprived  of  their  property  through  any  error  or  inadvertence  of  a  public  officer  on 
whom  they  woula  naturally  place  reliance.  If  the  registering  officer  refuses  to 
register,  the  mistake  may  be  rectified  upon  appeal  under  s.  83,  or  upon  petition 
under  s.  84,  as  the  case  may  be ;  but  if  he  registers  where  he  ought  not  to  register, 
innocent  persons  may  be  misled,  and  may  not  discover  until  it  is  too  late  to  rectify 
it,  the  error  by  which;  if  the  registration  is  in  consequence  of  it  to  be  treated  as  a 
nullity,  they  may  be  deprived  of  their  just  rights."  * 

It  is  io  be  observed,  with  regard  to  the  inconvenience  which  it  is  suggested 
may  arise  from  a  deed  being  registered  when  some  only  of  the  parties  to  it  have 
executed  it,  that  provision  is  made  for  disclosing  the  parties  who  have  really 
executed  the  deed.  A  copy  of  the  deed  is  to  be  made  in  a  book,  and  there  im^  to 
be  indexes,  and  it  is  directed  that  "  Index  No.  1  shall  contain  the  names  and 
additions  of  all  persons  executing,  and  of  all  persons  claiming  under  every  doou- 

♦  24W.  R.  75;  afUe,\),  170, 


(444) 

ment  copied  into  or  memorandum  filed  in  book  No.  1  or  book  No.  3."  So  that 
anyone  consulting  the  register  would  find  a  copy  of  this  deedi  and  that  the  two 
sons  only  had  executed  it,  and  that  the  mother  had  not. 

On  these  grounds  their  Lordships  think  that  the  decree  of  the  High  Court 
cannot  be  sustained,  and  they  will  humbly  advise  Her  Majesty  to  reverse  it,  and 
to  order  that  the  appeal  from  the  decree  of  the  Judge  of  Bareilly  to  the  High 
Court  be  dismissed,  with  costs,  and  that  the  last-mentioned  decree  be  affirmed. 

The  appellants  will  have  the  costs  of  this  appeal 


The  28th  June  1877. 
Present : 


Sir  James  W.  ColVile,  Sir  Barnes  Peacock,  Sir  Montague  E*  Smithy 

and  Sir  Robert  P.  Collier. 

Purdanasheen  Women  {Deeds  by) — Presumption — 'Endowment--^ 

Act  XX  of  1863. 

.On  Appeal  from  the  High  Court  at  Calcutta. 

Nawab  Syed  Ashgar  Ali  and  others 

versus 
Dilrus  Bannoo  Begum. 

It  is  incombent  on  the  Court,  when  dealing  with  the  disposition  of  her  property  by  a  pardanasheen 
Woman,  to  be  satisfied  that  the  transaction  was  explained  to  her,  and  that  sne  knew  whftt  she  was 
doing ;  and  especially  so  where,  for  no  consideration  and  without  any  equivalent,  the  lady,  intending 
and  desiring  to  retain  the  estate  for  her  own  life  and  to  create  an  endowment  by  way  of  testamentary 
disposition  of  it  after  her  death,  executed  a  deed  which  deprived  her  of  all  her  property,  and  thus  not 
only  did  not  cany  out  her  intentions,  but  was  entirely  and  absolutely  opposed  to  them. 

AlthuQgh,  if  a  person  of  competent  capacity  signs  a  deed,  the  presumption  is  that  he  understood 
the  instrument  to  which  he  has  affixed  his  name ;  yet  in  the  case  of  a  puraanasheen  woman,  who  had 
no  legal  assistance,  the  ordinary  presumption  does  not  arise  ;  and  it  is  incumbent  upon  the  Court  to  be 
satisfied,  as  a  matter  of  fact,  that  she  really  did  understand  the  instrument  to  which  she  has  pat  her 
name. 

Their  Lordships  saw  no  reason  for  disagreeing  with  the  decision  of  the  High  Court  that  an  endow- 
ment of  the  above  description  was  not  of  such  a  public  character  as  would  sustain  a  suit  under  Act  XX 
Of  1863. 

Mr.  Leithy  Q.  C,  and  Mr,  Dome  for  Appellants. 
Mr.  Cowie,  Q,  C,  and  Mr.  Mayne  for  Respondent. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

This  suit  was  instituted  under  Act  XX  of  1863  against  the  respondent,  as 
the  mutwali  of  a  Mahomedan  religious  endowment,  for  malversation  in  wasting 
and  misappropriating  the  estate.  The  plaintiffs  (appellants)  sought  to  obtain  an 
acoount,  the  removal  of  the  respondent  from  the  office  of  mutwali,  and  the  appoint- 
ment of  two  of  the  plaintiffs,  who  are  her  nephews  and  next  heirs,  in  her  place. 
The  allegation  in  the  plaint,  which  is  the  foundation  of  the  plaintiff's  case,  is  as 
follows :  "  That  the  defendant  has  by  a  registered  wuqfhaman  of  the  25th  Zikad 
1268  Hijri/'  answering  to  the  10th  September  1852,  "  endowed  the  entire  estate 
held  and  owned  by  her  to  the  Imambara  for  religious  purposea"  The  Judge  of 
the  Court  of  the  Twenty-four  Pergunnahs  made  a  decree  in  iavor  of  the  plaintiffs, 
establishing  the  vf^idity  of  the  endowment,  and  granting  the  relief  prayed  This 
decree  was  reversed  by  the  High  Court,  on  the  ground  that  the  allegation  in  the 
plaint  which  has  just  been  cited  was  not  establLhed.  It  was  also  held  that  the 
endowment,  if  established,  was  not  of  such  a  public  nature  as  would  sustain  a 
suit  under  Act  XX  of  1868. 

The  respondent  inherited  a  large  estate  from  her  mother,  Nigarara  Begum^ 
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having  survived  two  brothers  who  died  in  their  mother's  lifetime.  Two  of  the 
plaintiffs  are  the  sons  of  one  of  these  brothers;  the  other  three  plaintiffs  are 
persons  in  no  way  connected  with  the  family,  but  who  claim  the  benefit  of  the 
endowment.  The  mother,  Nigarara,  died  in  1850 ;  and  about  two  years  afterwards 
the  tauliutnamah  relied  on  was  executed.  The  family  are  Mahomedans  of  the 
Sheah  sect.  The  tauliutnamah  is  dated  the  10th  September  1852,  and  the  material 
parts  of  it  are  these :  "  I  make  a  trustworthy  declaration  and  a  legal  acknowledg- 
ment, and  give  in  writing  to  the  effect  that  I  consider  it  indispensable  and 
incumbent  upon  me  to  continue  and  perpetuate  the  ceremonies  for  pious  uses  of 
such  description  as  *  fatiha '  (offering  prayers  for  the  dead)  *  hazrat,'  on  whom  be 
the  benedicti5ns,  etc.,  which  is  the  fixed  and  settled  usage  of  my  family,  I  have 
no  lawful  children  or  grandchildren  who  may  be  my  legal  heirs,  therefore  talooka 
of  Chitpore/'  describing  certain  property,  "and  all  the  compensation  money,  etc., 
the  price  of  which  at  present  is  estimated  at  one  lakh  of  rupees  (100,000),  which  I 
hold  in  my  possession,  without  anyone  having  any  share  therein,  and  without 
there  being  any  other  co-partner,  as  my  legal  hereditary  right,  having  received 
the  same  from  my  ancestors  in  accordance  with  what  is  laid  down  in  separate 
documents,  the  same  for  special  pious  purposes  I  have  made  wuqf  in  perpetuity 
with  all  inherent  adventitious  rights  and  interests,  large  and  small,  lying  therein, 
attached  thereto,  and  arising  therefrom,  with  all  appurtenances  particularly  of 
pious  uses.  As  long  as  I  Uve,  the  wife  of  my  brother,  of  blessed  memory, 
Mussumat  Jigri  Khanum,  the  daughter  of  the  late  Moonshi  Hidayat  Ali,  shall 
remain  mutwali  of  the  afore-mentioned  wuqf  If  I,  the  endower,  die  before  the 
aforesaid  lady,  then  the  affairs  connected  with  tauliut  shall,  in  a  perfect  form, 
revert  to  the  afore-mentioned  lady.  Should  the  afore-mentioned  lady  die  before 
me,  I,  the  bequeather,  alone*  will  act  as  a  mutwali  of  the  wuqf  endowed  property, 
The  one  of  us  two  who  may  survive  the  other  shall,  either  at  the  time  of  death 
or  previous  to  it,  appoint  whomsoever  she  finds  most  woHhy  and  befitting  as  a 
trustee  and  (mutwali)  to  the  endowment."  Then  the  deed  goes  on,  "  The  specifi- 
cation of  the  expenses  is  this : — ^All  the  income  derived  from  the  afore-mentioned 
endowment  has,  after  the  payment  of  the  Government  revenue,  been  divided  into 
twenty-eight  parts.  Of  these,  fifteen  parts  are  to  be  applied  to  the  expenses  of 
the  fatiha  of  the  Lord  of  the  Universe,  the  last  of  the  prophets  (Mahomed)  and 
the  Imams,  the  blessing  and  peace  of  Qod  be  with  them  all,  and  the  expenses  of 
the  ten  days  of  Mohurrum  and  all  the  holy  days,  the  repairs  of  Imambari  and 
tombs ;  seven  parts  thereof  shall  be  received  by  all  the  amlahs  and  servants, 
whose  names  are  inserted  at  the  foot  of  this  or  other  documents  bearing  the  seal 
and  signature  of  me,  the  declarant,  which  they  may  have  in  then*  possession,  some 
from  generation  to  generation,  and  others  as  long  as  they  retain  the  service,  as 
detailed  in  separate  documents ;  and  six  parts  thereof  will  be  received  by  us,  the 
mutwalis,  in  equal  shares."  Now,  the  effect  of  this  instrument  is  to  devote  all 
the  property  which  this  lady  possessed  to  religious  uses,  to  destroy  her  rights  as 
proprietor,  and  to  constitute  her  one  only  of  the  mutwalis  for  the  management  of 
the  endowment,  giving  her  ^^  parts  of  the  income  of  the  whole  property  only  for 
her  management.  The  deed  was  written  in  Persian,  a  language  the  Begun^  did 
not  understand.  Her  case  is,  that  although  she  executed  the  instrument,  its 
contents  were  not  explained  to  her,  and  uiat  she  was  ignorant  that  its  effect 
would  be  that  which  has  just  been  described.  '^ 

Their  Lordships  are  of  opinion,  agreeing  with  the  High  Court,  that  it  is  not 
established  that  the  Begum  understood  the  mil  import  and  effect  of  the  document 
she  executed.  It  is  incumbent  on  the  Court,  when  dealing  with  the  disposition 
of  her  property  by  a  purdanasheen  woman,  to  be  satisfied  that  the  transaction 
was  explained  to  her,  and  that  she  kiiew  what  she  was  doing ;  and  especially  so 
in  a  case  like  the  present,  where  for  no  consideration,  and  without  any  equivalent, 
this  lady  has  executed  a  document  which  deprives  her  of  all  her  property. 
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was  improperly  made ;  by  his  first  ground  of  appeal  he  contended  that  the  suit 
ought  to  have  been  dismissed*  If  he  were  right  on  the  former  point,  but  wrong 
upon  the  latter^  it  became  necessary  for  the  Judicial  Commissioner  to  make  some 
decree^  and  therefore  the  question  what  decree  was  proper  to  be  made  upon  the 
pleadings  and  evidence  in  the  cause  was  necessarily  open  and  raised  before  him. 

A  more  substantial  question  is  that  raised  by  the  first  ground  of  appeaL 
Their  Lohlships  do  not  think  it  necessary  in  this  case  to  determine  the  question, 
whether,  imder  the  Mltacshara  law,  a  father  who  has  no  child  bom  to  him  is  or 
is  not  competent  to  alienate  the  whole  or  part  of  the  ancestral  estate ;  whether 
the  rights  of  unborn  children  are  so  preserved  by  the  Mitacshara  as  to  render 
such  an  idienation  imlawful.  When  that  question  does  come  distinctly  before 
them,  it  will  of  course  be  their  duty  to  decide  it;  but  upon  the  present  appeal 
they  abstain  firom  laying  down  any  positive  rule  one  way  or  the  other.  It  seems 
to  them  that  the  objection  in  this  case  goes  only  to  the  particular  alienation  by 
the  sunnud,  which  stands  upon  a  different  footiog.  It  appears  to  be  unquestionably 
the  law>  that  the  illegitimate  son  of  a  person  belonging  to  one  of  the  twice-born 
classes,  and  the  Rajah  may  be  assumed  to  fall  within  that  category,  has  a  right  of 
maintenance.  Therefore,  in  assigning  maintenance  to  Zalim  Singh,  his  father  was 
acting  in  the  performance  of  a  legal  obligation.  He  could  not  consult  his  Inti- 
mate son,  because  at  that  time  there  was  no  legitimate  son  boin,  and  therefore 
looldng  to  the  purpose  for  which  the  grant  made  by  the  sunnud,  whatever  may- 
be its  extent,  was  made,  their  Lordships  think  that  it  would  not  fall  within  the 
I>rohibition,  supposing,  which  they  are  far  from  deciding,  that  a  father,  having  no 
egitimate  son,  is  by  tiie  Mitacshara  law  incompetent  to  alienate  ancestral  estate 
to  a  stranger.  Their  Lordships  therefore,  without,  as  has  been  said  before^ 
determining  anything  as  to  the  e:&tent  of  the  grant,  are  of  opinion  that  upon  the 
question  whether  the  Rajah  Bahadoor  had  power  to  make  it,  the  concurrent 
decisions  of  the  three  Courts  in  India  were  correct ;  and  on  the  whole  case  they 
are  of  opinion  that  the  decree  of  the  Judicial  Commissioner  is  right,  and  ought  to 
be  affirmed ;  and  they  will  humbly  advise  Her  Majesty  to  affirm  it,  and  to  di.smJHs 
this  appeaL    There  will  be  no  costs>  as  the  respondent  has  not  appeared. 


The  13th  June  1877. 
Present : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Begistration — Priority— Act  VIII  of  1871  s.  ^b-— Denial  of  Execution  of 
Deed — Bepiaal  to  Register — Improper  Jiegi8trat%on. 

On  Appeal  from  the  High  Court  at  Allahabad. 

Mahomed  Ewaz  and  another 

verstbs 

Birj  Lall  and  another* 

Where  a  deed  is  tendered  for  registaratioa  within  the  time  prescribed  by  Act  VEtl  of  1871,  and 
legisterea,  it  is  immaterial  that  another  deed  has  obtained  priority  of  registration. 

The  latter  part  of  s.  86  of  the  same  Act,  taken  in  connection  with  the  rest  of  the  Act,  should  be 
read  distribntiyely  and  be  constmed  to  mean  that  the  registering  officer  shall  refuse  to  register  a  deed, 
guoad  the  persons  who  deny  the  execution  of  it,  and  quoad  any  person  who  appears  to  be  a  minor,  an 
idiot,  or  a  Innatic. 

Their  Lordships  declined  to  lay  down  broadly,  as  a  general  role,  that,  in  all  cases  where  a  i«gister^ 
deed  is  produced,  it  is  open  to  the  party  objecting  to  the  deed  to  contend  that  there  was  an  improper 
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Tes^Btmtioii,  or  that  the  terms  of  the  Registration  Act  in  some  substantial  respects  have  not  been  coia* 
plted  with* 

Mr.  Cowie,  Q.C,  and  Mr,  Graham  for  Appellants. 
Mr.  Doyne  for  Respondents. 

Sir  MontcLgue  Smith  delivered  judgment  as  follows : — 

This  is  a  suit  brought  by  the  appellants,  the  sons  and  heirs  of  Shere 
Mohammed,  the  vendee  under  a  deed  of  sale  which  on  the  face  of  it  purports  to 
have  been  made  by  three  persons,  Mobaruk  Jan,  and  her  two  sons,  Hyat  Mo- 
hammed and  Balamuttoolah.  The  sale  was  of  certain  shares  in  two  mouzahs,  the 
shares  which  each  held  not  being  specified.  It  must  be  taken,  however,  on  this 
appeal,  that  although  the  amount  of  the  shares  to  which  each  of  the  parties  was 
entitled  is  not  yet  ascertained,  the  shares  were  held  in  such  a  manner  that  each 
might  separately  dispose  <^  his  own  shares.  The  respondents,  who  are  purchasers 
under  a  subsequent  deed  of  sale,  and  who  impeach  the  deed  of  sale  to  Shere  Mo- 
hammed, contend  that  the  last-mentioned  deed  cannot  be  read  in  evidence  because 
it  was  not  properly  registered.  The  deed  has  been  in  point  of  fact  registered,  and 
it  lies  upon  the  respondents  who  impeach  that  registration  to  show  the  facts  which 
invalidate  it.  They  have  not  proved  that  the  shares  were  held  jointly,  nor  does 
it  appear  that  that  point  was  made  in  either  of  the  appeals  below. 

The  Subordinate  Judge  of  Bareilly  and  the  Judge  of  Bareilly  to  whom  the 
cas^  went  from  the  Subordinate  Judge  on  appeal,  found  that  the  mother  had  not 
executed  the  deed,  but  that  the  two  sons  had  done  so,  and  a  decree  was  giveQ  by 
the  Subordinate  Judge,  which  was  affirmed  by  the  Judge  in  these  terms :  '*  That 
a  decree  be  given  to  the  plaintiff  for  the  completion  of  the  sale  deed  dated  14ith 
January  1874,  to  the  extent  of  the  ri^ts  of  Hyat  Mohammed  and  Salamuttoolah, 
defi»idants,  in  the  shares  of  Mouzahs  Tah  and  Kishanpur  Maupur  against  the  said 
defendants  and  the  vendees,  and  the  claim  for  possession  of  the  said  shares,  and 
for  the  rights  of  Mussamut  Maborak  Jan,  be  dismissed."  That  decree  may  be 
taken  to  be  a  declaration  that  the«  appellants,  as  the  heirs  of  the  vendee,  are 
entitled  to  the  rights,  whatever  they  were,  of  Hyat  Mohammed  and  Salamuttoolah 
in  these  mouzahs.  The  decree  goes  no  further,  it  refuses  to  decree  possession ; 
and,  from  the  reasons  given  by  the  Judge  for  his  decree,  it  would  seem  that  the 
amount  of  the  shares  to  vhich  each  was  entitled  had  not  been  proved  before  him. 

From  these  judgments  there  waa  a  special  appeal  to  the  High  Courts  and  the 
only  question  upon  which  the  High  Court  decided,  and  which  alone  their  Lord- 
ships think  it  material  to  consider,  is  that  of  registration.  The  High  Court  came 
to  the  conclusion  that  the  re^tration  of  the  deed  of  sale  to  Shere  Mohammed  was 
null,  because  the  requisites  of  the  Registration  Act  had  not  been  complied  with. 

It  appears  that  the  deed  was  brought  to  the  Registrar  on  the  15th  January; 
the  vendors  did  not  attend,  and  it  became  necessary  to  summon  them.  The  two 
sons  appeared  on  the  following  day,  and  admitted  their  own  execution,  but  denied 
that  of  their  mother.  .  The  deed  purports  to  have  been  executed  by  the  two  sons, 
each  in  his  own  handwriting,  and  by  the  mother,  Mussumat  Mabeorak  Jan,  by  the 
hand  of  Hyat  Mohammed.  The  sons  admitted  their  own  signatures  and  execu- 
tions, but  stated  that  their  mother  had  not  assented  to  the  sale.  The  Sub-Registrar 
made  the  endorsements  which  are  found  upon  liie  deed,  and  which  consist  of 
three  separate  paragraphs.  The  first  endorsement  was  made  on  the  15th  January, 
the  day  on  which  the  deed  was  presented  for  registration,  and  is  to  the  effect  that 
the  deed  between  the  hours  of  10  and  11  was  presented  for  registration  in  the 
ofliee  of  the  officiating  Sub-Registrar  by  Chotelal,  the  agent  of  the  vendee,  who 
also  applied  for  the  compulsory  attendsjice  of  the  vendors. 

The  two  scHis,  having  attended  on  the  following  day,  and  made  the  admissions 
and  statement  above  referred  to,  the  Sub-Registrar  made  this  endorsement :  "  Hyat 
Mohammed  and  Salamuttoolah,  sons  of  Amirulla  (sect  Shaikh  Punjabi,  occupation 
zemindary),  and  residents  of  Pilibheet,  in  the  district  of  Bareilly,  two  of  the  three 
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According  to  the  Hindoo  law  in  Madras,  two  or  more  lawful  widows  take  a  joint  estate  for  Ufe  in 
their  husbancrs  property,  with  rights  of  survivorship  nnd  equal  beneficial  enjoyment;  and  though  they 
have  no  right  to  enforce  an  absolute  partition  of  the  joint  estate  between  them,  they  may  agree  to  an 
arrangement  for  separate  possession  and  enjoyment  of  their  respective  shares,  leaving  the  tiUe  to  each 
share  unaffected. 

Mr.  Leiihj  Q.G.,  and  Mr,  Orady  for  Appellant. 
Mr.  Norton  and  Mr,  Mayne  for  Respondent. 

Sir  Ja/mea  Colvile  gave  judgment  as  follows : — 

This  is  an  unfortunate  case,  inasmuch  as,  though  reduced  to  a  question  of  the 
interest  of  two  Hindoo  widows  in  that  which  seems  to  be  an  inconsiderable  estate. 
It  now  comes  for  the  third  time  before  this  tribunal. 

It  is  not  necessaiy  to  go  at  any  length  into  the  earlier  history  of  the  case. 
It  is  sufficient  to  say  that  the  litigation  arose  out  of  the  construction  to  be  given 
to  the  document  constituting  a  certain  family  arrangement  by  which  Gopinadha 
and  Krishna,  the  two  sons  of  one  Fadmanabha,  had  held  the  talook  Tekkali. 
Each  of  these  sons  appears  to  have  questioned  at  one  time  the  legitimacy  of  the 
other,  but  ultimately  their  disputes  were  settled  by  this  family  arrangement,  and 
after  the  death  of  the  surviving  brother,  Gopinaidha^  his  widow  took  exclusive 
possession  of  the  whole  talook.  The  question  then  arose  whether  she  was  entitled 
to  hold  that  possession,  one  of  the  widows  of  Krishna  claiming  his  share,  and 
ceribain  illegitimate  sons  of  the  two  brothers  also  claiming  to  share  in  the  estate. 
The  construction  of  the  document  came  before  the  Courts  in  India,  and  the  High 
Court  of  Madras,  dealing  chiefly  with  this  clause  of  it :  "  If  the  legal  widows  of 
both  of  them  should  have  no  male  issue,  and  if  there  be  any  sons  bom  out  of 
wedlock,  the  talook  shall  be  divided  in  equal  •  shares,"  declared  that  on  the  true 
construction  of  the  agreement  the  estate  was  to  be  equally  divided  between  the 
wives  and  the  sons  bom  in  concubinage,  and  remanded  the  suit  to  be  treated  as 
a  jsuit  for  the  administration  of  an  estate,  directing  the  Civil  Judge  to  enquire 
who  were  the  parties  "  entitled  on  the  construction  aforesaid,  and  to  make  the 
parties  to  the  present  suit  and  to  E^gular  4-Ppeal  26  of  1862,  and  all  other 
claimants,  parties  to  that  enquiry." 

The  case  went  down  upon  that  remand,  and  the  present  respondent  having 
come  in  and  claimed  to  be  a  widow  of  the  younger  son,  Krishna,  the  Civil  Court 
found  that  the  estate  was  to  be  divided  into  five  equal  portions,  one  of  which  was 
to  be  given  to  the  possession  of  each  claimant,  those  claimants  being  the  two 
illegitimate  sons,  the  two  widows  who  had  been  parties  to  the  previous  litigation, 
and  the  widow  Badhamani,  who  had  come  in  in  order  to  establish  her  title  upon 
the  enquiry. 

Inamediately  after  the  passing  of  that  order  the  appeal  to  Her  Majesty  in 
Council  appeara  to  have  been  allowed,  and  it  came  on  in  due  course  in  the  year 
1870,*  and  this  Committee  putting  a  different  constructipn  upon  the  family 
arrangement,  and  in  particular  on  the  Clause  which  has  been  read,  ordered  that 
the  decree  of  the  High  Court  should  be  reversed  and  "  a  decree  made  declaring 
that,  according  to  the  true  construction  of  the  agreements  of  the  26th  November 
1838  and  29th  July  1844,  the  widow  of  Gopinadha,  the  appellant,  and  the 
respondent,  the  widow  of  Krishna,  upon  the  deaths  of  Gopinadha  and  Krishna 
without  male  issue,  became  entitled  from  and  after  the  death  of  Gopinadha  as 
Hindoo  widows,  each  to  ong  jnoiety  of  the  estate ;  and  decreeing  possession  of  the 
moiety  claimed  to  the  respondent,  Nilamani  Patti,  but  without  costs."  In  the 
courae  of  that  judgment,  which  was  delivered  by  Lord  Cairns,  it  was  observed, 
"  The  result  or  this  enquiry,"  that  is,  the  enquiry  directed  by  the  High  Court, 
'^has  been  that  two  other  illegitimate  sons  having  bee|i  reported  to  exist,  the 
estate  has  been  decreed  to  be  divided  into  five  shares,  to  be  enjoyed  equally  by 
the  two  widows  and  thr^e  illegitimate  sons  respectively."     The  inaccuracy  in  this 

♦  See  14  W.  R.  P.  C.  33  ;  2  Suth.  P.  C.  B.  866. 
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statement  may  be  accounted  for  by  the  fact  that  the  order  of  the  Civil  Judge, 
which  was  all  that  appeared  on  one  of  the  records,  does  not  specify  who  the  live 
claimants  were.  It  is  true  that  in  another  of  the  records,  there  *being  altogether 
three,  it  appeared  more  distinctly  from  the  judgmc^nt  of  the  Civil  Judge,  upon 
which  his  order  was  made,  that  he  had  found  there  were  not  three  illegitimate 
sons  and  two  wid  jws,  but  thi'ee  widows  and  two  illegitimate  sons.  The  Committee, 
however,  was  not  set  right  at  the  time  by  the  Counsel  on  the  appeal,  who  were 
probably  equally  deceived,  and  thought  that  the  effect  of  the  Judge's  order  was 
correctly  stated. 

In  that  state  of  things  the  first  order  of  Her  Majesty  went  out  to  Iifdia  to  be 
executed.  Difficulties  then  arose,  and  the  execution  of  part  of  the  order  was 
suspended  until  the  widow  Radhamani,  who  may  be  called  the  junior  widow  of 
Krishna,  should  have  applied  to  this  Board  in  order  to  have  any  misapprehension 
concerning  the  effect  of  th^  fii-st  order  of  Her  Majesty  corrected.  That  application 
-was  opposed  by  the  other  widow,  Nilamani.  The  rights  of  the  widow  of 
Gopinadha  had  been  finally  determined,  and  she  had  disappeared  from  the 
litigation.  Their  Lordships'  report  to  Her  Majesty  on  this  application  was  in 
these  terms:  "Their  Lordships  being  of  opinion  that  the  respondent  Nilamani 
Maha  Devi  represented  in  these  appeals  not  only  her  own  interest  but  also  the 
interest  of  all  the  lawful  Hindoo  widows  (if  more  than  one)  of  Krishna,  and  that 
the  order  of  Your  Majesty  of  the  9th  August  1870,  declaring  the  title  of  Nilamani 
as  Hindoo  widow  to  the  moiety  of  the  estate,  was  an  order  enuring  to  the  benefit 
of  any  other  (if  there  should  be  found  to  be  any  other)  such  lawful  widow,  and 
that  the  High  Court,  executing  the  said  order,  ought  to  have  takei;L  and  ought 
now  to  take  all  necessary  steps  to  give  to  the  petitioner  (if  one  of  such  lawful 
widows  of  Krishna)  such  share,  interest,  or  other  benefit  as  under  the  law  applicable 
to  the  case  she  would  have  been  entitled  to  as  such  widow,  along  with  Nilamani, 
of,  in,  or  out  of  the  one  moiety  of  the  said  estate  and  the  profite  thereof,  do  ^ot 
think  fit  to  advise  Your  Majesty  to  make  any  further  order  in  the  present 
petition."  This  report  was  confirmed  by  an  Order  in  Council  of  the  3rd  March 
1873;  and  the  case  then  went  back,  and  the  High  Court  having  to  execute  the 
original  order  of  Her  Majesty,  as  explained  by  this  subsequent  order,  made  the 
order  of  the  11th  March  1874,  which  is  the  suWect  of  the  present  appeal. 

Before  considering  the  particular  terms  of  that  order,  it  may  be  desirable  to 
see  what  are  tbe  objections  that  were  taken  to  it  in  India,  and  at  their  Lordships' 
bar.  It  was'  contended  that  the  High  Court  was  in  error  in  treating  as  an 
ascertained  fact  that  Radhamani  was  a  widow,  in  the  proper  sense  of  the  term,  of 
Krishna,  and  that  it  ought  to  have  directed  an  issue  in  order  to  ascertain  whether 
she  was  the  lawful  widow  of  Krishna  or  whether  her  connexion  with  him  was  only 
by  means  of  a  Gandharva  marriage,  which  would  not  be  a  valid  marriage  according 
to  Hindoo  law.  The  other  point  was,  that  assuming  her  to  be  a  widow  she  was 
only  a  junior  widow,  and  therefore,  under  the  Hindoo  law,  was  only  entitled  to 
maintenance.  Hence  the  two  points  raised  in  the  Court  below,  and  the  two 
principal  points  now  raised  before  their  Lordships,  concern,  first,  the  status  of 
xladhamani  as  a  widow,  and  secondly,  her  rights,  if  a  lawful  widow  of  Krishna. 

Their  Lordships  are  of  opinion  that  as  far  as  the  status  of  Radhamani  is 
concerned,  the  finding  of  the  Court  below  is  correct,  and  that  it  was  not  bound  to 
direct  any  further  enquiry  upon  that  point.  It  appears  to  their  Lordships  that 
•there  was  a  sufficient  coTUeatcutio  litis  between  the  two  parties  upon  the  enquiry 
which  was  directed  to  the  Civil  Court,  to  make  the  finding  of  that  Court  binding 
on  both  widows.  It  follows  that  there  having  been  no  appeal,  it  would  have 
been  conclusively  found  between  those  two  persons,  but  for  the  eftect  of  any  order 
of  the  Crown  that  has  since  been  made,  that  Radhamani  was  a  joint  widow  with 
Nilamani.  It  is  contended,  however,  that  the  etfect  of  that  finding  has  been 
swept  away  by  the  fii-st  order  of  Her  Majesty  in  Council.   That  aigument  appears 
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to  their  Lordships  to  be  erroneous.  The  judgment  on  which  the  Order  in  Council 
"waa  founded,  idthough  it  recognised  the  proceedings  which  had  taken  place  before 
the  Civil  Judge,  did  not  in  terms  recommend  the  reversal  of  his  finding.  The 
order  reversed  no  doubt  the  decree  of  the  Court  which  made  the  remand,  and 
substituted  a  new  decree  for  it,  but  by  that  new  decree  it  directed  the  High  Court 
to  "  take  all  necessary  steps  to  undo  what  may  have  been  done  under  the  decree 
reversed  inconsistent  with  the  rights  thus  declared."  It  therefore  by  implication 
assumed  that  things  might  have  been  done  under  the  decree  which  were  not 
inconsistent  with  the  rights  declared,  and  that  what  had  been  so  done  was  to 
remain ;  and  if  the  decision  ascertaining  the  status  of  the  widow  was  to  remain, 
it  would  have  been  a  very  idle  proceeding  on  the  part  of  the  High  Court  to 
institute  a  new  enquiry  in  order  to  retry  that  question.  It  is  however  contended 
that  at  least  the  second  order  of  Her  Majesty  in  Council  has  made  it  imperative 
upon  the  High  Court  to  take  the  course  which  the  appellants  argue  ought  to  have 
been  taken.  That  order  simply  confirmed  the  report,  which  is  more  in  the  nature 
of  an  expression  of  opinion  than  of  an  order;  is  very  cautiously  expressed  ;  and 
seems  to  avoid  the  decision  of  any  question  in  the  cause.  It  certainly  did  not 
order  the  High  Court  to  institute  any  enquiry  which  would  otherwise  be  un- 
necessary. It  declared  that  the  fDrmer  order  was  to  enure  for  the  benefit  of  all 
the  widows  if  more  than  one  of  Krishna,  "  and  that  the  High  Court  executing  the 
said  order  ought  to  have  taken  and  ought  now  to  take  all  necessary  steps  to  give 
to  the  petitioner  (if  one  of  such  lawful  widows  of  Krishna),  such  share,  interest^ 
or  other  benefit  as  under  the  law  applicable  to  the  case  she  would  have  been 
entitled  to."  This  assumes  that  the  Court  ought  to  have  taken  proceedings  in 
ordef  to  ascertain  the  number  of  Krishna's  widows ;  and  if  it  had  in  fact  done  so 
by  means  of  the  enquiry  directed  by  the  original  decree,  it  can  hardly  be  said  to 
have  been  afterwards  in  error  in  treating  as  conclusive  evidence  of  the  status 
of  Badhamani  the  finding  of  the  Civil  Court  which  stood  unreversed.  Their 
Lordships  desire  to  add  that  they  would  have  been  extremely  sorry  to  find  them- 
selves compelled  to  give  way  to  any  technical  objection  founded  upon  the  mere 
words  of  the  Order  in  Council,  since  from  the  other  earlier  proceedings  which 
have  been  put  in  by  the  appelliant,  for  another  purpose,  it  appears  clearly  that 
as  early  as  tne  yeai- 1856  or  1857  there  were  disputes  between  these  ladies  about 
a  certificate  and  other  matters :  that  in  the  proceedings  arising  out  of  thase  dis- 
putes there  was  no  serious  contest  as  to  the  status  of  Radhamant  as  the  junior 
widow  of  Krishna ;  and  that  the  suggestion  that  she  was  not  lawfully  married  to 
her  husband  seems  to  have  been  an  afterthought. 

Having  disposed  of  this  first  objection,  it  how  becomes  necessary  to  consider 
what  are  the  legal  rights  of  Radhamani ;  whether  she  has  a  right  to  share,  as  one 
of  the  widows,  jointly  and  upon  the  same  footing  with  the  other  widow  in  the 
enjoyment  of  her  husband's  estate ;  or  whether,  as  she  is  junior  widow,  her  right 
is  limited  to  maintenance.  Their  Lordships  have  already,  in  the  course  of  the 
argument,  intimated  that  this  question  was  perfectly  open  to  the  appellant ;  and 
was  in  no  degree  concluded  by  the  order  of  Mr.  Morris,  the  Civil  Judge,  which 
has  been  already  alluded  to,  because  his  finding  that  the  estate  was  to  be  divided 
into  fifths,  though  consistent  with  the  construction  put  upon  the  family  arrange- 
ment by  the  High  Court,  which  divided  the  estate  among  the  members  oi  a 
certain  class  per  capita,  w^  inconsistent  with  the  order  of  Her  Majesty  in  Council 
which  divided  the  estate  into  moieties,  giving  the  share  of  each  brother  to  the 
widow  or  widows  of  that  brother.  This  point  of  law  has  now  been  ably  and  fully 
argued  before  their  Lordships,  and  in  their  opinion  the  law  of  Madras  must  be 
taken  to  be  in  accordance  with  the  decision  in  the  3rd  Madras  High  Court  Reports, 
in  what  may  be  called  the  Tanjore  Case.  That  there  had  been  a  notion  that  the 
law  of  Southern  India  on  this  point  differed  from  the  law  of  Hindostan,  it  is 
impossible  to  deny ;  but  that  notion  seems  to  have  been  maiply  founded  upon  the 
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passages  "which  have  been  cited  from  the  work — a  work  of  very  high  authority — 
of  Sir  Thomas  Strange.  Those  passages  are  open  to  the  observations  that  have 
been  made  upon  them,  namely,  that  even  Sir  Thomas  Strange  seems  by. his  note 
on  the  first  passage  to  have  thought  that  the  proposition  was  in  some  degree 
questionable ;  and  that  although  the  doctrine  is  repeated  in  the  subsequent  passage 
"without  qualification,  it  is  not  consistent  with  one  of  the  cases,  which  is  set  forth 
in  the  second  volume,  viz,,  the  Salem  Cwse,  at  page  91,  or  with  the  opinion  of  the 
pundits  and  the  opinion  of  Mr.  Colebrooke  there  stated.     > 

There  are,  however,  two  decisions  which  are  relied  upon  as  having  been 
made  consistently  with  the  doctrine  laid  down  by  Sir  Thomas  Strange,  and  which 
it  is  argued  settled  up  to  a  eertain  time  the  law  of  Madras.  It  appears,  however, 
to  their  Lordships,  that  although  the  learned  Chief  Justice  in  his  elaborate 
judgment  in  the  Tanjore  Case  accepts  those  cases  as  decisions  in  point,  and  as 
confirmatory  of  the  doctrine  laid  down  by  Sir  Thomas  Strange,  they  really  are 
not  authorities  of  that  character.  The  first  of  them  is  cleaHy  a  case  in  which  the 
question  was  which  of  several  widows  was  to  succeed  to  an  impartible  zemindary 
which  could,  only  be  held  by  one.  It  appears  upon  the  face  of  the  report  that 
that  zemindary  had  been  held  by  two  brothers  in  succession,  and  therefore  there 
can  be  no  doubt  that  the  subject  of  the  litigation  was  an  impartible  zemindary. 
That  was  the  last  of  the  decisions  and  was  passed  in  1835.  In  the  other  decision, 
which  is  of  as  early  date  as  1824,  the  subject  of  litigation  would  seem  to  have 
been  also  a  zemindary ;  but  the  contest  there  was  not  between  several  widows, 
and  did  not  relate  to  their  rights  irUer  se.  A  person  claiming  as  nearest  male 
heir  had  obtained  possession  of  the  zemindary,  and  had  been  ejected  by.  the  eldest 
widow  of  the  ?emindar.  At  her  death  this  male  claimant  appears  to  harve  re- 
gained possession,  and  the  question  was  whether  the  right  of  the  elder  widow  had 
not  survived  to  the  second  widow.  It  was  held  that  it  had  so  survived,  and  there* 
fore  the  decisions  merely  affirmed  the  proposition  of  law,  that  where  there  are 
two  or  more  widows,  there  is  a  right  of  survivorship  between  them.  On  the 
other  hand,  their  Lordships  find  that  in  that  portiop  of  India,  which  is  emphati- 
cally governed  by  the  Mitacshara,  namely,  Benares,  it  is  settled  law  that  the 
widows  take  jointly.  This  view  of  the  law  is  also  consistent  with  Mr.  Cqlebrooke's 
own  opinion  as  expressed  in  the  Salem  Case.  In  order  to  support  the  appellant's 
contention  it  ought,  in  their  Lordships'  opinion,  to  be  shown  either  by  a  course  of 
decision,  by  custom,  or  by  reason  of  some  treatise  which  is  of  authority  in  Madras 
and  not  in  the  north  of  India,  that  the  law  of  Madras  is  different  from  what  it 
is  in  the  north  of  India.  Their  Lordships  have  dealt  with  the  only  two  decisions 
cited;  so  far  as  treatises  go,  the  Smriti  Chandrika,  which  is  of  authority  in 
Madras,  seems  to  show  the  contrary ;  and  although  the  authority  of  the  transla- 
tion of  that  treatise  has  been  impugned  by  Mr.  Leith,  his  argument  at  most 
would  show  that  the  Smriti  Chandrika  is  not  a  conclusive  authority  against  him ; 
it  certainly  would  not  show  that  that  treatise  is  an  authority  in  his  favor.  It 
seems  to  their  Lordships  by  no  means  impossible  that,  as  has  been  argued  by 
Mr.  Mayne,  the  dictum  of  Sir  Thomas  Strange  was  founded  upon  a  misapprehen- 
sion of  the  law  that  prevails  in  Bengal,  as  laid  down  by  Jim&ta  Y&h&na.  The 
proposition  is  not  confirmed  by  the  Mitacshara  or  by  any  treatise  of  paramount 
authority  in  the  presidency  of  Madras,  and  it  is  to  be  observed  that  in  Mr. 
Strange's  Manual,  published  as  early  as  1856,  and  in  %ther  works,  the  accursicy 
of  the  law  as  laid  down  by  Sir  Thomas  Strange  appears  to  have  been  questioned. 
It  is,  therefore,  incorrect  to  say  that  the  settled  law  of  Madras  was  first  change4 
by  the  decision  of  the  Tanjore  Case  in  1867. 

Their.  Lordships  think,  that  in  this  state  of  the  authorities  they  woi^ld  not 
be.  justified  in  treating  the  Tanjore  Oase  as  improperly  decided,  or  in  di^^enting 
from  the  proposition  which  the  learned  Chief  Justice  finally  expresse4  in  these 
words ;  "  On  this  review  of  the  authorities  we  come  satisfactorily  to  the  oonclusioi^ 
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that  the  sound  rule  of  inheritance  is  that  two  or  more  lawfully  married  wives 
(patnis)  take  ^a  joint  estate  for  life  in  their  husband's  property,  with  rights 
of  survivorship  and  equal  beneficial  enjoyment."  As  to  the  mode  of  enjoyment, 
it  has  no  doubt  been  decided  both  in  the  Tanjore  Case  and  in  the  case  reported  of 
Blmgwandeen  Doobej  v.  Myna  Baee,  1 1  Moore,  LA.,  p.  487,*  that  widows  taking 
a  joint  interest  in  the  inheritance  of  their  husbands  have  no  right  to  enforce  an 
absolute  partition  of  the  joint  estate  between  them.  But  in  the  Tanjore  Case, 
after  affirming  this  proposition,  the  learned  Chief  Justice  said :  "  But  we  are  at  the 
same  time  of  opinion  that  a  case  may  be  made  out  entitling  one  of  several  widows 
to  the  relief  of  separate  possession  of  a  portion  of  the  inheritance.  We  have  no 
doubt  that  such  relief  can  and  ought  to  be  granted  when  from  the  nature  or 
situation  of  the  property  and  the  conduct  of  the  co-widows  or  co-widow  it 
appears  to  be  the  only  proper  and  effectual  mode  of  securing  the  enjoyment  of 
her  distinct  right  to  an  equal  share  of  the  benefits  of  the  estate."  It  also  appears 
that  in  the  case  in  thie  11th  Moore,  the  widows  had  made  what  was  called  a 

Sartition ;  that  they  had  separately  enjoyed  their  respective  shares  of  the  estate 
uring  their  joint  lives ;  and  that  it  was  not  until  the  death  of  one  of  them  that  the 
question  arose  whether  she  had  a  right  to  dispose  of  her  share,  and  whether  if  she 
had  no  right  to  dispose  of  it,  it  did  not  pass  by  survivorship  to  the  other  widow. 
It  was  held  there  that  there  was  no  objection  to  a  transaction  which  was  merely 
an  arrangement  for  separate  possession  and  enjoyment,  leaving  the  title  to  each 
share  unaffected ;  although  the  widows  nevertheless  remain  co-parceners,  with  a 
right  of  survivorship  with  them,  and  there  could  be  no  alienation  by  one  without 
the  consent  of  the  other.  Their  Lordships  make  these  observations  in  order  to 
meet  the  objection  which  though  not  raised  by  the  petition  of  appeal,  and 
apparently  never  raised  in  the  Court  below,  has  been  taken  to  the  form  of  the 
decree.  They  think  it  sufficiently  appears  that  in  this  case  the  state  of  things 
contemplated  by  the  Tanjore  Case  exists;  that  these  widows  could  not  go  on 
peaceably  in  the  joint  enjoyment  of  the  property ;  and  that  they  have  acted  as  if 
they  had  agreed  that  they  are  separately  to  enjoy,  in  the  manner  above  indicated, 
their  respective  shares.  Therefore,  their  Lordships  guarding  themselves  against 
being  supposed  to  affirm  by  this  order  that  either  widow  has  power  to  dispose  of 
the  one-fourth  of  the  estate  allotted  to  her,  or  that  they  have  any  right  to  a 
partition  in  the  proper  sense  of  the  term,  are  not  disposed  to  vary  the  form  of  the 
order  under  which  one-fourth  of  the  profits  of  the  estate  will  go  to  each  widow 
during  their  joint  lives,  their  respective  rights  by  survivorship  and  otherwise 
remaining  unaffected. 

The  only  other  point  that  was  taken  is  that  which  relates  to  the  costs  of  the 
former  litigation,  and  their  Lordships  upon  that  are  of  opinion  that  whatever 
equity  the  widow  who  conducted  the  litigation  might  originally  have  had  to  recover 
a  portion  of  the  costs  from  the  younger  widow,  that  equity  cannot  be  said  any 
longer  to  exist  in  this  case,  in  which  the  elder  widow,  who  if  considered  to  have 
sued  as  a  trustee  for  the  younger  widow,  has  long  and  persistently  repudiated  any 
such  trust ;  and  by  resisting  the  claim  of  the  younger  widow  has  occasioned  idl 
the  costs  of  the  litigation  that  has  since  taken  place. 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  it  will  be  their 
duty  to  advise  Her  Majesty  to  affirm  the  order  under  appeal,  and  to  dismiss  the 
appeal,  with  costs. 

♦  9  W.  R.  P.  C.  23  ;  2  Suth.  P.  C.  R.  124. 
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The  6th  July  1877 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert'  P.  Collier. 

Conatncction — Grant  for  Indefinite  Period — Mourosee  Pottah — Hereditary 

Interest. 

On  Appeal  from  the  High  Court  at  Calcutta, 

Baboo  Lekraj  Roy  and  others 

versus 

Kunhya  Singh  and  others. 

If  a  grant  be  made  to  a  man  for  an  indefinite  period,  it  enures,  generally  speaking,  for  bis  lifetime, 
and  passes  no  interest  to  his  heirs  unless  there  are  some  words  showing  an  intention  to  grant  an 
hereditary  interest. 

Where  a  clause  in  the  kubooleut  of  what  was  called  a  mokurruree  lease  acknowledged  a  power  in 
the  (Jovemment  to  put  an  end  to  the  lease  at  the  end  of  one  year,  but  the  Government  had  not  done  so, 
it  was  held  that,  although  it  was  not  properly  a  mokurruree  inasmuch  as  practically  the  Government 
could  enhance  the  rent,  it  must  be  regarded,  as  long  as  it  went  on,  as  an  hereditary  lease,  a  mourosee 
pottah  ;  and  that  as  the  interest  of  the  grantor,  which  had  not  been  determined  by  the  Government, 
was  an  hereditary  interest,  there  seemed  no  reason  why,  upon  the  construction  of  the  pottah  in  question, 
it  i^ould  be  held  to  be  limited  to  the  life  of  the  grantee. 

Mr.  Leith,  Q.C,  and  Mr,  Doyne  for  Appellants. 
Mr,  Cowie,  Q,C,,  and  Mr.  J,  Cutler  for  Respondents. 

Sir  Montague  Smith  delivered  the  following  judgment : — 
This  suit  was  brought  by  the  present  appellants  to  obtain  possession  of  an 
eight  annas  share  of  Mouzah  Toee,  and  the  plaint  also  prays  for  the  annulment 
of  the  mokurruree  tenure  which  the  respondents  claim  to  have  in  the  mouzah 
under  a  pottah  granted  by  one  Choonee  Lall.  The  appellants  are  the  purchasers 
under  a  decree  obtained  against  some  persons  who  had  become  possessed  of  part 
of  the  interest  of  Choonee  Lall  in  the  eight  annas  share  of  the  mouzah.  The 
respondents  are  the  heirs  of  Nirput  Singh,  who  was  the  grantee  under  the 
pottah.  The  single  question  in  this  appeal  is  whether,  upon  the  true  construction 
of  this  pottah,  and  upon  the  evidence  in  the  case,  the  grant  was  one  to  endure  for 
the  life  of  Nirput  Singh  only,  or  whether  it  was  to  endure  «o  long  as  the  interest 
of  Choonee  Lall  existed.  That  involves  also  an  enquiry  into  what  the  interest  of 
Choonee  Lall  was. 

The  lease  or  pottah  in  question  is  dated  in  April  1808,  and  the  material  parts 
of  it  are  in  these  terms :  "  The  engagements  and  agreements  of  the  pottah  on  the 
kubooleut  of  Nirput  Singh,  lessee  of  Mouzah  Toee,  Pergunnah  Malda,  Zillah 
Behar,  are  as  follows : — Whereas  I  have  let  the  entire  rents  of  the  mouzah  afore- 
said,"— describing  what  he  had  let, — "at  an  annual  uniform  jumma  of  Sicca 
E43.  606,  without  any  condition  as  to  calamities,  from  the  beginning  of  1215  Fusli 
to  the  period  of  the  continuance  of  my  mokurruree."  ^That  is  the  term  fixed  in 
the  pottah.  It  is  a  term  "  from  the  beginning  of  1215  Fusli  to  the  period  of  the 
continuance  of  my  mokurruree."  Then  it  is  required  that  the  lessee  should 
cultivate,  "  and  pay  into  my  treasury  the  sum  of  Sicca  Rs.  606,  the  rent  of  the 
mouzah  aforesaid,  for  the  period  afore-mentioned,  according  to  the  instalments 
year  after  year."  Then  there  is  this  provision,  "  If  hereafter  the  authorities  desire 
to  make  a  settlement  of  the  property  at  that  time,  he  shall  pay  the  jumma  thereof 
separately  according  to  the  Goveniment  settlemeht."  It  concludes,  "  Hence  these 
few  words  are  written  and  given  as  a  pottah,  to  continue  during  the  term  of  the 
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mokuiTuree,  that  it  may  be  of  use  when  required.  The  annual  jumma  malgazari, 
including  the  malikana,  Rs.  606." 

To  ascertain  what  is  the  term  granted  by  this  pottah,  we  must  see,  in  the 
first  place,  what  is  the  interest  which  the  grantor  Choonee  Lall  had.  He  calls  it 
a  mokurruree  interest ;  but  whether  it  be  a  true  mokurruree  interest  or  not,  it  was 
evidently  the  intention,  of  the  parties  that  the  grant  should  enure  during  the 
term  of  his  interest;  If  it  can  be  ascertained  definitely  what  that  term  is,  the 
rule  of  construction  that  a  grant  t)f  an  indefinite  natui'e  enures  only  for  the  life 
of  the  grantee  would  not  apply.  If  a  grant  be  made  to  a  man  for  an  indefinite 
period,  it  enures,  generally  speaking,  for  his  lifetime,  and  passes  no  interest  to  his 
neirs  unless  there  are  some  words  showing  an  intention  to  grant  an  hereditary 
interest.  That  rule  of  construction  does  not  apply  if  the  term  for  which  the 
^ant  is  made  is  fixed  or  can  be  definitely  ascertained. 

Now  it  appears  that  as  early  as  1788  the  Government  granted  what  has  been 
called  a  mokurruree  lease  te  Mahomed  Buksh,  and  that  lease  after  various  inter- 
mediate assignments  was  ultimately  purchased  by  Choonee  Lall,  the  grantor  of 
the  pottah  in  question.  Choonee  Lall  is  said  to  have  purchased  it  in  1807  or  1808. 
It  is  also  said  that  he  had  purchased  the  proprietary  interest  in  two  ann&s  of  the 
mouzah.  From  the  document  which  has  been  produced  from  the  Collector's  office, 
other  persons  appear  to  have  been  proprietors  of  the  remaining  annas,  but  nothing 
is  heard  of  them  in  this  suit.  However  that  may  be,  it  does  not  really  affect  the 
present  question,  because  the  interest  pointed  at  in  the  pottah  in  question  is  a 
mokurruree  interest.  The  kubooleut  of  the  lease  of  1788,  signed  by  Mahomed 
Buksh,  is  as  follows  : — ^"Whereas  I  have  obtained  a  lease  of  Mouzah  Toee,  Zillah 
Kosra,  Fergunnah  Malda,  the  area,  whereof,  by  estimation,  is  709  beegahs  10  oottahs, 
from  1196  (one  thousand  one  hundred  and  ninety-six)  Fusli,  at  a  jumma  of  Sicca 
Rs.  400**— with  certain  exceptions — "J  do  acknowledge  and  give  in  writing  that 
I  shall  continue  to  pay  the  rent  of  the  mouzah  aforesaid  at  the  said  jumma,  year 
after  yeer,  accordirg  to  the  kubooleut  and  the  kistbundi.  If  any  one  establish  his 
zemindari  (proprietary)  right  in  respect  of  the  said  mouzah  in  his  own  name 
before  the  authorities,  I  shall  continue  to  pay,  year  after  year,  to  him  or  his  heirs, 
the  '  malikana '  (proprietary  allowance)  thereof  at  the  rate  of  Rs.  10  per  cent,  on 
the  jumma  aforesaid,  in  addition  to  the  Government  revenue."  The  lessee  is  to 
pay  a  jumma  of  Rs.  400,  and  a  malikana  of  10  per  cent,  on  the  jumma.  Of  course, 
if  Mr.  Leith  is  rights  that  Choonee  Lall  became  the  owner  of  the  proprietary 
interest,  the  malikana  would  go  into  his  own  pocket.  Then  at  the  end  there  is 
this  clause,  which  has  given  occasion  to  considerable  discussion  :  "  If  the  present 
officers  of  the  British  Government,  or  any  authority  who  may  come  hereafter,  do 
not  accept  my  mokurruree  lease  to  be  hereditary,  I  acknowledge  that  this  kubooleut 
is  only  for  one  year,  thereafter  it  shall  be  cancelled."  That  undoubtedly  acknow- 
ledged a  power  in  the  (Government  to  put  an  end  to  this  lease,  which  is  called  a 
mokurruree  lease,  at  the  end  of  one  year.  But  it  appears  that  the  (xovemment 
have  not  done  so.  It  may  be  that  it  was  contemplated  that  the  Government 
would  settle  in  the  ordinary  way  with  the  proprietors  for  the  revenue,  and  in  that 
case  would  put  an  end  to  this  mokurruree.  But  it  appears  that  no  settlement  has 
been  made,  and  that  this  lease  has  been  allowed  to  go  on  without  being  put  an 
end  to  ;  and  although  it  i^not  perhaps  properly  a  mokurruree,  inasmuch  as  prac- 
tically the  Government  could  enhance  the  rent,  it  must  be  regarded,  as  long  as  it 
goes  on,  as  an  hereditery  lease,  a  mourosee  pottah.  This  being  the  interest  of 
Choonee  Lall  (he  having  become  the  purchaser  of  this  pottah),  he  grants  this  lease 
to  Nirput  Singh  to  enure  during  the  continuance  of  it.  That  interest,  which 
continues,  and  has  not  been  determined  by  the  British  Government^  being  an 
hereditary  interest,  there  seems  to  be  no  reason  why,  upon  the  construction  of  the 
pottah  in  question,  it  should  be  held  to  be  limited  to  the  life  of  Nirput  Singh. 
As  already  observed^  the  duration  of  the  term  is  capable  of  being  definitely 
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ascertained  by  reference  to  the  interest  which  the  grantor  himself  has  in  the 
property. 

Their  Lordships  think  that  this  case  may  be  decided  upon  the  construction  of 
the  document,  and  that  it  is  not  necessary  to  have  recourse  to  the  exposition  of  it 
to  be  derived  from  the  conduct  of  the  parties.  It  is  satisfactory,  however,  to  find 
that  the  view  which  has  been  taken  by  their  Lordships  of  the  construction  of  this 
document  is  that  which  the  parties  themselves  evidently  entertained,  because  for 
twelve  years  after  Nirput  Singh's  death  his  heirs  were  allowed  to  remain  in 
possession  of  the  property  precisely  in  the  same  way  in  which  he  had  held  it, 
paying  the  same  rent. 

Their  Lordships  agree  with  the  judgment  of  the  High  Court  given  upon 
review,  and  they  will  humbly  advise  Her  Majesty  to  affirm  that  judgment,  and  to 
dismiss  this  appeal  with  costs. 


The  12th  July  1877. 

Present : 

Sir  James  W.  Col  vile,  Sir  Barnes  Peacock,  Sir.  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier.  . 

Deed  of  Sale — Fravd — Misrepresentation — Fid/udary  Relation — Inadequate 

Conmderation. 

On  Appeal  from  the  High  Court  at  Calcutta^ 

The  Administrator  General  of  Bengal 

versus 
Juggeswar  Roy  and  others. 

Plaintiff,  a  pntneedar  and  durputneedar,  granted  certain  Bub-tennres  by  way  of  dorpntnee  and 
aeeputnee  (Teserving  the  minerals)  to  the  defendants,  to  whom  he,  by  deeds  of  sale  executed  some  ten 
or  twelve  years  afterwards,  transferred  all  the  superior  interest  which  he  had,  together  with  the  minerals 
which  had  been  reserved  in  the  former  deeds.  In  a  suit  to  set  aside  the  conveyances,  it  was  held 
that  the  defendants  were  not,  at  the  time  of  the  execution  of  the  deeds,  in  a  fidtioiary  capacity  or 
character  to  the  plaintiff  or  in  a  position  unduly  to  influence  his  judgment ;  that  there  was  no  satis- 
factory evidence  that  the  defendants  had  represented  to  him  that  he  was  not  parting  with  his  mining 
rights  by  these  deeds  $  and  that  the  evidence  of  inadequacy  of  price  was  not  such  as  to  lead  to  the 
conclusion  that  the  plaintiff  did  not  know  what  he  was  about,  or  was  the  victim  of  some  imposition* 

Mr,  Cowie,  Q.C,  Mr,  Doyne,  and  Mr.  Lowe  for  Appellant 
Mr.  Bompas,  Q.C.,  and  Mr.  Oraham  for  Respondents. 

Sir  Montague  Smith  gave  judgment  as  foUows : — 

This  suit  was  instituted  by  Mr.  Robert  John  Jackson,  who  upon  his  death 
has  been  succeeded  on  the  record  by  th^  present  plaintiff,  for  the  purpose  of  setting 
aside  certain  conveyances  by  him  to  the  three  first  defendants  of  his  interest  in 
Mouzah  Luchhipore,  in  the  district  of  Ranigunge,  on  the  ground,  in  the  first  place, 
that  he  was  under  age,  and  in  the  second  place,  that  he  was  induced  by  the 
defendants,  who  were  trusted  servants,  but  who  hacf  abused  their  fiduciary  cha- 
racter, to  part  with  his  property  without  fully  understanding  the  nature  of  the 
transaction,  and  without  adequate  consideration.  Mr.  Robert  John  Jackson  was 
the  adopted  son  of  a  Mr.  Robert  Gwynne  Jackson  (who  will  be  called  Mr.  Gwynne 
Jackson),  who  appears  to  have  been  of  European  extractioa  The  date  of  his 
adoption  is  one  of.  the  questions  in  the  cause,  the  plaintiff  alleging  the  adoption 
to  have  been  about  the  year  1855,  and  the  defendants  as  far  back  as  1850. 
Mr.  Qwynne  Jackson  appears  to  have  resided  a  great  number  of  years  in  the 
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neighbourhood,  and  to  have  been  well  acquainted  with  coal  mining.  He  in  1860 
was  the  manager  of  the  coal  mines  of  Messrs.  Apcar  and  Company,  who,  it  may 
be  observed  by  the  way,  entered  into  an  agreement  with  Jackson  the  plaintiff  to 
supply  him  with  funds  for  prosecuting  this  suit,  in  consideration  of,  in  the  event 
of  his  succeeding,  his  granting  them  a  coal  lease. 

Mr.  Gwynne  Jackson  left  the  employment  of  Messrs.  Apcar  and  Company  in 
1860,  on  account  of  their  being  dissatisfied  with  him,  but  he  continued  afterwards 
up  to  about  1867  to  some  extent  in  their  employment  in  a  subordinate  capacity, 
when  he  finally  left  it.  He  appears  to  have  acquired  some  pix^perty,  and  to  have 
been  interested  in  other  coal  mines  in  the  neighbourhood. 

Shortly  before  the  year  1860,  which  is  the  first  date  material  in  this  case, 
Mr.  Gwynne  Jackson  bought  certain  putnee  and  durputnee  rights,  including  the 
coals  in  Mouzah  Luchhipore,  partly  from  the  defendants.  It  is  not  disputed  that 
by  a  deed  bearing  date  the  20th  September  1860,  he,  being  such  putneedar  and 
durputneedar,  granted  certain  subtenures  by  way  of  durputnee  and  seeputnee, 
reserving  the  minerals,  to  three  of  the  defendants ;  but  one  question  in  the  cauae 
has  been,  whether  that  deed  was  executed  at  the  time  it  bears  date,  or  at  a  later 
date,  not  very  clearly  indicated  on  the  part  of  the  plaintiff,  but  which  the  Judge 
in  the  Court  below  has  found  to  be  the  year  1869. 

Gwynne  Jackson  made  a  will  ip  1860,  leaving  all  his  property  to  his  son. 
Subsequently  in  1863  he  executed  a  hibba,  which  would  have  the  effect  of 
revoking  that  will,  giving  all  his  property,  some  of  which  had  been  acquired  since 
the  date  of  the  will,  to  his  son,  and  in  fact  denuding  himself  of  all  his  property,  if 
that  hibba  is  to  be  taken  as  intended  by  him  to  be  then  operative. 

The  deeds,  the  subject  of  this  suit,  were  executed  in  1870  and  1871,  and  the 
last  in  1872.  These  deeds  may  be  divided  into  two  classes.  One  class  is  that  in 
which  the  plaintiff  confirms  the  durputnee  and  seeputnee  rights,  which  were  dealt 
with  by  the  deed  bearing  date  the  20th  September  1860  ;  the  other  class  of  deeds, 
which  bear  date  in  1871,  and  one  of  them  as  late  as  June  1872,  are  deeds  of  sale, 
whereby  he  transfers  all  the  superior  interest  which  he  had,  together  with  the 
minerals  which  had  been  reserved  in  the  former  deeds. 

With  respect  to  one  of  the  main  questions  in  this  case,  which  has  been 
already  indicated,  namely,  whether  the  conveyance  bearing  date  the  20th  day  of 
September  1860  was  executed  then  or  at  a  subsequent  date,  their  Lordships  hiave 
intimated,  in  the  course  of  the  argument,  that,  on  the  whole,  they  concur  with  the 
finding  of  the  High  Court  that  that  deed  must  be  taken  to  have  been  executed  at 
the  time  when  it  bears  date.  If  that  be  so,  being  prior  in  time  to  the  hibba,  it  is 
unaffected  by  that  instrument,  and  the  subsequent  deed  of  1870,  being  merely  con- 
firmatory of  it,  and  conferring  on  the  defendants  no  greater  interest  than  they  took 
under  it,  is  obviously  of  no  importance,  and  may  be  allowed  to  stand  with  it. 

The  question  remains  whether  the  deeds  of  1871  and  1872,  conveying,  as  has 
been  before  stated,  the  remaining  and  superior  interest,  together  with  coals,  are 
to  be  set  aside  on  any  of  the  grounds  which  have  been  alleged.  With  respect  to 
this  point  their  Lordships  also  intimated,  during  the  course  of  the  arrament,  that 
they  saw  no  sufficient  reason  to  differ  from  the  conclusion  of  the  High  Court  that 
the  plaintiff  had  failed  to  sustain  the  burden  of  proof  which  lay  upon  him  that  he 
was  a  minor  at  the  time  of  the  execution  of  these  deeds. 

The  question  then  arises,  in  the  first  place,  whether  it  has  been  shown  that 
the  three  first  defendants  (for  it  should  be  stated  that  the  two  last  defendants  are 
'  the  sub-lessees  under  them)  were  in  a  fiduciary  capacity  or  character  to  the  plaintiff 
at  the  time  of  the  execution  of  these  deeds,  and  were  therefore  in  a  position  to 
exercise  undue  influence  over  him.  Upon  this  question  their  Lordships  also  have 
come  to  the  same  conclusion  as  the  High  Court.  There  is  indeed  some  evidence 
tliat  Haradhun  Misser,  the  father  of  Juggeswar  Misser,  and  the  two  Roy  defendants 
were  at  times  employed  in  collieries  in  which  Gwynne  Jackson  had  a  share;  and 


(457) 

there  is  also  some  evidence  of  the  latter  having  acted  as  his  gomashtas  with  respect 
to  the  property  comprised  in  the  deed  of  1860,  but  the  decision  which  their 
Lordships  have  come  to,  concurring  with  the  High  Court,  on  the  subject  of  this 
deed,  in  a  great  measure  disposes  of  this  class  of  evidence.  Their  Lordships  see 
no  reliable  evidence  on  the  record  that  at  the  time  of  the  execution  of  these 
docum^its  by  the  plaintiff  they  were  in  any  fiduciary  character  quoad  him,  or  in 
a  position  unduly  to  influence  his  judgment.  K  that  be  so,  the  question  is  narrowed 
to  whether  a  fraud  was  practised  upon  him. 

It  is  contended,  in  the  first  place,  that  the  nature  of  the  transaction  was 
misrepresented  to  him;  that  the  defendants  represented  to  him  that  he  was  not 
parting  with  his  mining  rights  by  these  deeds,  whereas  he  was,  and  that  the  deeds 
were  not  explained  to  him ;  further,  that  the  sale  price  was  inadequate. 

With  respect  to  the  deception  so  alleged  to  have  been  practised  upon  him, 
the  only  evidence  to  be  found  of  it  is  the  evidence  of  the  plaintiff  himself,  and 
that  evidence  is  described  as  untrustworthy  by  the  learned  Judge  of  the  Liferior 
Court,  who  found  in  the  plaintiff's  favor.  There  is  no  confirmatory  evidence  of 
this,  and  there  is  contradictory  evidence  to  the  effect  that  the  deed  was  read  over 
and  explained  to  him,  and  that  he  understood  the  language  in  which  it  was  written. 

The  question  then  reduces  itself  to  whether  there  was  such  an  inadequacy  of 
price  as  to  be  a  sufficient  ground  of  itself  to  set  aside  the  deed.  And  upon  that 
subject  it  may  be  as  well  to  read  a  passage  from  the  case  of  TeTmant  v,  TenTUjmt 
(2nd  Law  Reports,  Scotch  Appeals,  page  9),  in  which  Lord  Westbury  very  shortly 
and  clearly  stated  the  law  upon  this  subject.  He  says :  ''  The  transaction  having 
been  clearly  a  real  one,  it  is  impugned  by  the  appellant  on  the  ground  that  he 
parted  with  valuable  property  for  a  most  inadequate  consideration.  My  Lords,  it 
is  true  that  there  is  an  equity  which  may  be  founded  upon  gross  inadequacy  of 
consideration,  but  it  can  only  be  where  the  inadequacy  is  such  as  to  involve  the 
conclusion  that  the  party  either  did  not  understand  what  he  was  about,  or  was 
the  victim  of  some  imposition." 

Their  Lordships  are  unable  to  come  to  the  conclusion  that  the  evidence  of 
inadequacy  of  price  ia  such  as  to  lead  them  to  the  conclusion  that  the  plaintiff  did 
not  know  what  he  was  about,  or  was  the  victim  of  some  imposition.  It  should 
be  borne  in  mind  that  his  father  Mr.  Qwynne  Jackson  was  at  hand,  and  their 
Lordships  concur  with  the  view  of  the  High  Court,  that  Mr.  Qwynne  Jackson,  by 
the  hibba  of  1863,  did  not  intend  to  denude  himself  of  all  his  property  in  favor  of 
his  son,  whom  he  represents  at  that  time  to  have  been  eight  years  old,  and  who 
could  not  have  been  more  than  twelve  or  thirteen.  It  probably  was  a  device  for 
the  purpose  of  defeating  existing  or  possibly  future  creditors.  Owynne  Jackson 
himself  acted  in  contravention  of  that  deed,  for  he  sold  a  property  soon  after  its 
date  without  any  reference  to  it,  and  there  is  evidence  that  he  continued  to  act  as 
if  he  were  the  owner  of  the  property.  Qwynne  Jackson  was  very  conversant  with 
-  coal  mining  and  the  character  of  property  in  the  district,  and  their  Lordships  are 
not  satisfied  that  he  was  unable  to  manage  his  own  affairs  or  to  give  competent 
advice  to  his  son  until  the  year  1872,  in  the  early  part  of  which  he  was  admitted 
to  an  hospital  with  an  incurable  disease  of  which  he  died  in  about  the  middle  of 
that  year.  He  had  granted  his  property  to  his  son  by  a  hibba,  intending  never- 
theless to  keep  in  his  hands  the  control  of  it  through  his  life,  but  very  probably 
intending  it  to  operate  after  his  death  in  favor  of  his^on.  His  son  no  doubt  had 
an  interest  in  the  property  as  well  as  himself,  and  probably  the  true  view  of  these 
transactions  in  1870  and  1871  is  that  they  were  in  substance  joint  transactions 
by  the  father  and  the  son.  Their  Lordships  cannot  therefore  regard  the  son  at 
these  dates  as  altogether  in  the  position  of  a  minor  without  anyone  to  advise  him. 
It  may  be  observed  that  the  deed  in  1872  was  but  the  completion  of  the  previous 
transactions. 

Independently,  however,  of  this  consideration!  it  cannot^  their  Lordships 
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think,  be  said  thai  ihe  purchase  money  was  so  grossly  inadequate  that  its  in- 
adequacy, amounts  to  proof  of  an  imposition  upon  the  plaintiff.  It  is  true  that 
there  is  some  evidence,  the  value  of  which  it  is  difficult  precisely  to  estimate,  that 
property  with  coal  sold  in  the  neighbourhood  for  some  years'  purchase  greater 
than  the  number  of  years'  purchase  tor  which  this  property  sold,  which  was  with 
respect  to  a  portion  of  it  twelve  years'  purchase,  and  with  respect  to  another 
portion  of  it  ten  years'  purchase ;  and  there  is  evidence,  which  perhaps  is  the 
strongest  on  this  part  of  the  case,  that  soon  after  the  purchase  by  the  defendants 
they  let  a  portion  of  this  property  on  mining  leases  at  a  considerable  rental,  or 
more  properly  speaking  royalty.  It  should  be  observed,  however,  that  these  leases 
give  the  power  to  the  lessee  to  terminate  them  at  any  time,  and  Tum  constaJt  how 
long  the  high  rental  would  continue. 

It  has  been  suggested  that  the  defendants  must  have  known  that  there  was 
(M)al  under  the  land,  and  that  they  concealed  their  k^owledge  from  the  plaintiff. 
Even  if  it  were  so,  putting  aside  their  fiduciary  character,  and  in  the  al^nce  of 
any  proof  of  fraud,  that  would  not  be  enough  to  vitiate  the  transaction;  but  in 
point  of  fact  their  Lordships  can  find  no  evidence  of  this.  All  the  evidence  is  the 
other  way,  namely,  that  they  did  not  discover  the  coal  until  after  they  had  made 
the  purchase ;  and  it  may  be  observed  that  Gwynne  Jackson  himself  had  tried 
for  coal  without  being  able  to  discover  it.  It  appears,  therefore,  to  their  Lordships 
that  this  last  ground  on  which  it  is  sought  to  impeach  the  validity  of  the  deeds 
also  fails. 

On  the  whole,  therefore,  their  Lordships  are  of  opinion  that  the  High  Court 
was  right  in  affirming  the  validity  of  these  deeds  and  dismissing  the  plaintiff's 
suit ;  and  they  will  therefore  humbly  advise  Her  Majesty  that  i^e  judgment  of 
the  High  Oourt  be  affirmed,  and  this  appeal  dismissed,  with  costs* 


The  19th  July  1877. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Oudk  Estates  Act  (/  of  1869)  «.  22  cl.  4:— Man  Sirigh's  Talook— Succession  of 

his  Daughier*s  Son — Bevocation  of  Will  by  ParoL 

On  Appeal  from  the  Court  of  the  Commissioner  of  Fyzabad. 

Maharajah  Pertab  Narain  Singh 

versus 
Maharanee  Subhao  Kooer  and  others* 

The  object  of  ct  4  s.  22  Act  I  of  1869,  taking  the  whole  Section  together,  was  held  to  be  that 
wherever  it  is  shown  by  sufficient  evidence  that  a  talookdar,  not  having  male  issue,  has  so  exceptionally 
ti%lBited  the  son  of  a  daughter  as  to  give  him  in  the  family  the  place,  consequence,  and  preeminence 
which  would  naturally  belong  to*a  son  if  one  existed,  and  would  not  ordinarily  be  conceded  to  a 
daughter's  son,  and  has  thus  indicated  an  intention  that  the  person  so  treated  shall  be  his  successor, 
such  person  will  be  brought  within  the  enactment  in  question. 

in  this  case  their  lordships  were  of  opinion  that  the  late  talookdar  died,  as  he  intended  to  die, 
inteBtate  (his  will  whereby  he  gave  his  wife  power  of  nominating  a  successor  having  been  revoked,  as 
the  will  of  a  Hindoo  may  be,  by  parol)  ;  and  that  the  appellant,  his  daughter's  son,  was  the  person  whcs 
Under  the  clause  of  the  Act  above-mentioned,  was  entitled  to  succeed  to  the  talook. 

Mr.  Ldth,  Q,C.,  and  Mr.  Oraham  for  Appellant. 

Mr.  C(ywie,  Q.C,  Mr.  Doyiu^j  and  ifn  Thomas  for  Respondents, 
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Sir  James  ColvUe  gave  judgment  as  follows : — 

The  question  raised  by  this  appeal  is  the  right  of  succession  to  the  talook  of 
the  late  Maharajah  Sir  Man  Singh,  one  of  tHe  most  considerable,  if  not  the  most 
considerable,  of  the  great  landholders  of  Oudh,  whose  status  and  rights  are  the 
subject  of  Act  I  of  1869. 

The  Maharajah  died  on  the  11th  October  1870.  He  had  no  male  issue. 
His  nearest  surviving  relatives  were  his  widow,  the  Maharanee  Subhao  Kooer,  a 
daughter  by  a  deceased  wife,  and  the  appellant,  the  son  of  that  daughter.  The 
Maharajah  had  also  brothers,  and  brothers'  sons,  of  whom  some  survived  him. 
His  grandson,  the  appellant,  was  known  in  the  family  as  ''  Dadwa  Sahib/'  by 
which  name  he  will  be  generally  designated  in  this  judgment. 

The  property  which  is  the  subject  of  this  litigation  belonged  to  Man  Singh 
before  the  annexation  of  Oudh.  He  was  one  of  the  first  who  made  their  peace 
with  Government  on  the  restoration  of  the  British  power  in  1858,  and  his  title  as 
talookdar  was  duly  confirmed  by  sunnud.  The  estate  is  said  to  have  been  originally 
one  which,  according  to  the  custom  of  the  family,  was  descendible  to  a  single  heir, 
not  necessarily''  determined  by  the  strict  rule  of  primogeniture.  It  had  certainly 
passed  from  Buktowar  Singh,  the  preceding  proprietor,  to  his  nephew,  Man  Singh, 
though  the  youngest  of  three  brothers.  Accordingly,  when  the  lists  prescribed 
by  s.  1  of  Act  I  of  1869  were  made  up,  the  name  of  Man  Singh,  as  talookdar,  was 
inserted  in  the  first  and  second  of  those  lists. 

Some  years  before  the  passing  of  this  Act,  and  on  the  22nd  April  1864,  Man 
Singh,  under  the  circumstances  which  will  be  afterwards  oouBidered,  executed  and 
delivered  to  the  Commissioner  of  the  district  the  document  at  p.  8  qf  the  Record, 
which  is  in  these  words  :— 

**  I,  Maharajah  Man  Singh,  etc.,  Talookdar  of  Shahgunge,  Gonda,  etc.,  do  hereby 
declare  that,  as  I  have  not  yet  come  to  any  determination  as  to  what  boy  is  to 
become  my  successor,  I,  for  the  present,  declare  my  wife  to  become  my  successor, 
and  inherit  the  whole  of  my  property,  whether  moveable  or  in\moveable.  She 
will,  until  she  nominates  a  successor,  have  the  same  power  over  the  property  as 
myself,  except  that  she  will  not  be  authorised  to  make  a  transfen  There  is  no 
partner  of  mine  in  my  moveable  or  immoveable  property.  I  have,  therefore,  executed 
this  will,  and  deposited  it  in  a  public  ofiice,  that  it  may  serve  as  a  document,  and 
prove  of  use  when  required." 

Mr.  Simson,  the  then  Commissioner,  made  the  following  endorsement  on  the 
will: — ''April  22nd,  1864.  Maharajah  Man  Singh  this  day  in  person  signed  this 
document  in  my  presence,  and  then  delivered  it  to  me  as  his  last  will  and  testa- 
ment ; "  and  wrote  on  the  envelope  within  which  it  was  inclosed,  "  Within  this 
sealed  envelope  is  Maharajah  Man  Singh's  will.  I  forward  the  envelope  to  the 
Deputy  Commissioner  of  Fyzabad,  with  instructions  to  lodge  it,  sealed  as  it  is^  in 
the  Treasury ;  and  each  Treasury  officer  will  note  it  in  his  receipt  on  giving  or 
receiving  charge.  Of  course  th«  Maharajah  may  reclaim  this  on  a  written  appli- 
cation properly  authenticated  at  any  time*" 

After  the  death  of  the  Maharajah,  and  in  November  1870,  this  will  was 
opened,  and  under  it  the  Maharanee  was  put  into  possession  of  the  talook.  She 
afterwards,  by  a  document  dated  August  16th  1872,  exercised  the  power  which  the 
will  gave  her  of  "  nominating  a  successor  "  in  favor  of  the  respondent  Triloki  Nath, 
who  was  a  son,  then  under  age>  of  one  of  the  late  Mkharajah's  brothers,  and  had 
married  her  own  niece. 

Shortly  after  this  transaction  the  appellant,  Dadwa  Sahib,  instituted  this 
suit,  praying  for  a  declaration  of  his  title  to  the  succession  to  the  Maharajah's 
estate,  and  for  the  cancellation  of  the  document  of  April  22nd  1864  (the  will) ;  that 
of  August  16th  1872  (the  appointment) ;  and  the  order  of  the  revenue  authorities 
of  November  11th,  whereby  the  Maharanee  was  put  in  possession. 

It  is  now  admitted  on  all  sides,  if  it  were  ever  seriously  disputed^  that  tho 
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appellant  can  only  succeed  in  his  suit  by  establishing  both  the  following  propo- 
sitions : — 

1.  That  the  testamentary  disposition  which  the  Maharajah  unquestionably 
had  power  to  make,  and  did  make  in  April  1864,  was  revoked  or  became  inopera- 
tive in  his  lifetime. 

2.  That  the  appellant  is  entitled  to  succeed  to  the  talook  as  the  son  of  a 
daughter  of  the  MaJiiarajah,  who  had  *'  been  treated  by  him  in  all  respects  as  his 
own  son  "  within  the  meaning  of  cl.  4  of  s.  22  of  Act  I  of  1869 ;  it  being  dear 
that  as  a  mere  grandson  by  a  daughter  he  would  not  be  the  heir  cA  int^aio  to 
the  talook  under  the  special  canon  of  succession  to  intestate  talookdars  established 
by  that  Section  of  the  Statute. 

The  Court  of  First  Instance  and  the  Appellate  Court  in  Oudh  have  concurred 
in  determining  the  first  of  these  issues  against  the  appellant.  The  second  of  them 
was  found  in  his  favor  by  the  Court  of  First  Instance ;  but  that  decision  was 
reversed  by  the  Appellate  Court. 

In  dealing  with  this  appeal,  their  Lordships  propose  to  consider,  in  the  first 
instance,  whether  the  appellant  has  established  that  he  was  treated  by  the  late 
Maharajah  "  in  aU  respects  as  his  own  son,"  within  the  meaning  of  the  enactment 
in  question,  and  is  consequently  the  person  entitled  to  inherit  the  talook,  if  the 
Maharajah  died  intestate. 

The  clause  is  perhaps  not  very  clearly  or  happily  expressed,  and  considerable 
doubt  appeal's  to  prevail  in  Oudh  as  to  the  construction  to  be  put  upon  it  One 
passage  in  the  Commissioner's  (Mr.  Capper's)  judgment  almost  implies  that,  inas- 
much as  the  actual  treatment  of  a  son  by  his  father  varies  in  all  countries  according 
to  the  characters  of  the  parent  and  the  child,  it  is  impossible  to  say  what  the 
Legislature  meant  by  the  treatment  of  a  grandson  "  in  all  respects  as  a  son." 
Other  passages  of  the  same  judgment  seem  to  assume  that  the  treatment  most  in 
some  way  be  tantamount  to  an  adoption  under  the  Hindoo  Law,  involving  the 
legal  consequences  of  such  an  adoption  as,  6.^.,  the  subjection  of  the  grandson  to 
prohibitions  as  to  marriage  which  would  not  otherwise  attach  to  him.  And  the 
appellant's  own  plaint  affords  some  colour  to  such  a  construction,  by  describing 
his  mother  and  guardian  as  his  "  sister." 

Their  Lordships  are  disposed  to  think  that  the  clause  must  be  construed 
irrespectively  of  the  spiritual  and  legal  consequences  of  an  adoption  under  the 
Hindoo  Low.  They  apprehend  that  a  Hindoo  grandfather  could  not  in  the  ordi- 
nary and  proper  sense  of  the  term  adopt  his  grandson  as  a  son.  Nor  do  they 
suppose  that,  in  passing  the  clause  in  question,  the  Legislature  intended  to  point 
to  the  practice  (almost,  if  not  wholly,  obsolete)  of  constituting,  in  the  person  of  a 
daughter's  son,  a  "  patrici-puttra/'  or  son  of  an  appovrUed  daughter.  Such  an 
act,  if  it  can  now  be  done,  would  be  strong  evidence  of  an  intention  to  bring  the 
grandson  within  the  4th  clause,  but  it  is  not,  therefore,  essential  in  order  to  do 
so.  Moreover,  it  is  to  be  observed  that  the  4th,  like  every  other  clause  in  the 
22nd  Section,  applies  to  all  the  talookdars  whose  names  are  included  in  the  second 
or  third  of  the  lists  prepared  under  the  Act,  whether  they  are  Hindoos,  Mahome- 
dans,  or  of  any  other  religion ;  and  it  is  not  until  all  the  heirs  defined  by  the  ten 
first  clauses  are  exhausted  that,  under  the  11th  clause,  the  person  entitled  to 
succeed  becomes  deteiminable  by  the  law  of  his  religion  and  tribe. 

It  is  necessary  then  to  j^ut  a  general  as  well  as  a  rational  construction  upon 
the  provision  advisedly  introduced  by  the  Legislature  into  this  statutory  law  of 
succession.  And,  taking  the  whole  Section  together,  their  Lordships  are  of  opinion 
that  wherever  it  is  shown  by  sufficient  evidence  that  a  talookdar,  not  having  male 
issue,  has  so  exceptionally  treated  the  son  of  a  daughter  as  to  give  him  in  the 
plaee,  consequence,  and  pre-eminence  which  would  naturaUy  belong  to 
fiKiBted,  and  would  not  ordinarily  be  conceded  to  a  daughter's  son, 
kted  an  intention  that  the  person  so  treated  shall  be  hissuc- 
m  will  be  brought  within  the  enactment  in  question. 
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Their  Lordships  will  now  proceed  to  consider  the  effect  of  the  evidence  as  to 
^he  treatment  of  the  appellant  by  the  Maharajah. 

It  is  unquestionable  that  the  appellant  was  from  the  first  brought  up  in  the 
iouse  of  his  grandfather,  and  not  in  that  of  his  father.  This  circumstance,  of 
'  tself,  does  not  go  far  to  prove  his  case.  It  may  be  accounted  for  by  the  fact  that 
the  social  position  of  the  father,  though  respectable,  was  very  inferior  to  that  of 
the  Maharajah.  But,  whatever  may  be  its  value  as  evidence,  this  is  a  circum- 
stance in  the  treatment  of  the  boy  which  involved  a  departure  from  the  ordinary 
usages  of  Hindoos. 

On  the  other  hand,  it  must  be  admitted  on  the  evidence  that  the  Maharajah 
had  not,  in  1864!,  formed  a  clear  intention  that  Dadwa  Sahib,  who  was  then  be- 
tween seven  and  eight  years  old,  should  be  his  successor. 

It  has  been  said  that  the  making  of  his  will  was  the  result  of  pressure  on  the 
part  of  the  authorities.  However  that  may  be,  the  act  was  a  natural  one.  At 
that  time  nothing  was  definitely  fixed  as  to  the  course  of  succession  to  the  newly 
constituted  talooks,  except  that  the  talookdars  had  an  absolute  power  of  disposi- 
tion over  them.  The  family  custom  which  had  previously  regulated  the  succes- 
sion to  the  Maharajah's  talook  was  one  which  implied  selection.  It  was,  therefore, 
in  every  way  desirable  that  the  Maharajah  should  make  some  provision  as  tp  his 
successor.  The  will,  which  was  clearly  his  own  act,  indicates  that  he  intended 
his  successor  to  be  a  male,  though  he  bad  not  yet  made  up  his  mind  as  to  the 
person.  His  words  are :  "  As  I  have  not  yet  come  to  a  determination  as  to  what 
hoy  is  to  become  my  successor.''  He,  therefore,  made  his  wife  provisionally  his 
heir,  delegating  to  her  the  power  of  selection,  which,  in  his  then  state  of  mind,  he 
did  not  feel  able  to  exercise  himself. 

That  state  of  mind  is  the  more  conceivable  if  we  suppose  that  he  had  then 
begun  to  entertain  the  notion  that  Dadwa  Sahib  should  ultimately  succeed  him. 
Had  he  then  resolved  that  the  successor  should  be  taken  from  his  male  relations 
ex  parte  patemd,  it  would  have  been  comparatively  easy  to  nominate  a  brother 
or  brother's  son.  In  that  case  his  only  reason  for  delaying  his  choice  would  have 
been  the  desire  to  be  more  fully  assured  of  the  fitness  of  the  person  selected.  But 
a  predilection  for  his  grandson  would  introduce  fresh  and  more  serious  grounds 
for  hesitatioDi  and  delay.  Independently  of  his  affection  for  the  boy,  he  might 
feel  that  the  estate,  being  separate  property,  would,  according  to  the  Shastera, 
devolve  upon  him  in  preference  to  collaterals,  though  in  the  male  line.  On  the 
other  hand,  he  may  have  felt  reluctant  to  depart  from  the  £eimily  custom  and 
offend  his  relations  by  allowing  the  estate  to  pass  out  of  his  own  "  gotra."  .  And 
if,  as  is  stated  on  the  record,  he  were  a  man  apt  to  prefer  an  indirect  to  a  direct 
course,  he  might  well  determine  to  shift  the  responsibility  of  selection  to  his 
widow,  to  whom  he  might  confide  his  real  and  final  intentions,  trusting  to  her 
for  the  performance  of  them.  That  the  above  was  really  the  state  of  mind  and 
feeling  of  the  Maharajah  imhen  he  made  his  will  appears  in  some  measure  from 
the  evidence  of  Anunt  Ram,  his  Dewan,  whom  the  Deputy  Commissioner  con- 
sidered to  be  a  trustworthy  witness. 

In  1<867,  the  ceremony  of  the  Janeo,  or  investiture  of  the  appellant  with  the 
Brahminical  thread,  took  place.  That  this  was  done  with  considerable  pomp  in 
the  Maharajah's  house^  that  the  Maharajah  took  that  part  in  the  ceremony  which, 
in  the  ordinary  course  of  things,  would  be  assumed  dv  the  boy*s  natural  father, 
seems  to  be  established.  That  what  was  done  operated  either  in  law  or  in  fact  as 
a  transfer  of  thc^  boy  from  his  own  into  the  Maharajah's  gotra,  their  Lordships, 
upon  the  conflicting  evidence  in  the  cause,  and  against  the  opinion  of  Mr.  Capper, 
are  unable  to  affirm. 

The  next  important  event  in  Dadwa  Sahib's  history  was  his  marriage  in 
1868  to  the  daughter  of  Darogha  Bamdan.  It  seems  to  be  clearly  established 
that  on  that  occasion  the  Maharajah  wrote  the  two  following  letters  to  the  father 
of  the  bride.     The  first  is  in  these  words : — 


I 
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**  Lallah  Tulsiram  came  to  me  and  verbally  mentioned  to  me  all  the  facts. 
I  have,  in  my  former  letter,  already  stated  what  I  wished  to  communicate  to  you, 
and  you  should  attach  great  weight  to  that  statement.  I  had  fully  weighed  all 
the  ups  and  downs  before  I  embarked  in  this  affair.  In  short,  when  I  have 
candidly  declared  Dadwa  to  be  my  heir,  and  am  about  to  celebrate  his  marriage, 
with  a  view  that  he  may  stop  here,  you  can  have  no  cause  to  entertain  any 
apprehension. 

"The  will  contains  no  such  derogatory  clause  as  you  have  heard.  Every 
sentence  in  it  has  a  peculiar,  meaniilg.  Moreover,  I  have  made  my  intentions 
known  to  Colonel  Barrow,  which  you  should  consider  quite  correct;  you  should 
be  quite  satisfied.'' 

The  other  letter  is  aa  follows : — 

**  I  have  received  your  letter  and  become  acquainted  with  its  contents.  You 
have  some  doubt  regarding  the  marriage  of  Dadwa,  but  you  know  very  well  that 
I  have  declared  no  one  to  be  my  heir  except  Dadwa,  and  this  is  known  to  the 
authorities.  This  is  the  reason  that  my  brothers  are  displeased  with  me.  Tou 
are  entirely  in  fault.  As  I  have  made  him  my  heir,  and  am  about  to  celebrate 
his  marriage  here,  how  is  it  possible  that  any  other  person  can  become  my  suc- 
cessor ?  Dadwa  has  no  reason  to  go  to  his  native  place.  You  should  rest  satis- 
fied, and  consider  what  I  write  to  you  to  be  of  great  weight.  I  have  fully  made 
my  views  known  to  my  wife,  so  you  should  be  satisfied,  and  make  preparations 
for  the  marriage!" 

These  letters  no  doubt  are  no  legal  revocation  of  the  will.  They  seem  rather 
to  recognise  the  continued  existence  of  a  will.  But  they  are  pregnant  evidence  to 
show  that  the  Maharajah's  inclinations  in  favor  of  his  grandson  had  then  ripened 
into  a  confirmed  intention  to  make  him  his  successor.  They  are  consistent  with 
the  hypothesis  that  the  Maharajah  at  that  time  either  thought  that  he  had  named 
Dadwa  Sahib  in  the  will  as  his  successor,  or  had  instructed  his  wife  to  exercise 
her  power  of  appointment  in  Dadwa's  favor.  They  are  inconsistent  with  the 
hypothesis  that  at  that  time  he  was  in  doubt  as  to  the  person  who  should  succeed 
him ;  or  intended  to  leave  to  the  Maharanee  a  discretionary  power  to  name  any 
other  successor. 

There  remains,  no  doubt,  the  possibility  that  these  letters,  written  to  remove 
the  apprehensions  of  his  correspondent,  and  in  order  to  bring  about  the  proposed 
marriage,  were  written  with  a  dishonest  intention  to  deceive.  But  nobody  has 
sought  to  cast  upon  the  Maharajah's  character  the  imputation  which  such  a 
supposition  implies. 

These  letters  hardly  require  the  confirmation  supposed  to  be  affbrde<i  by  what 
has  been  called  the  "red  letter,"  being  the  invitation  to  attend  the  marriage, 
which  was  addressed  by  the  Maharajah  to  the  late  Nowring  Singh,  and  contains 
tlie  words  :< — "  Do  not  regard  this  as  a  customary  invitation.  Dadwa  Sahib  is  the 
light  of  my  eyes,  and  heir  to  my  property."  Their  Lordships,  however,  think  it 
right  to  state  that  they  see  no  reasons  to  doubt  the  genuineness  of  that  document. 
The  original  is  produced  by  the  widow  of  the  person  to  whom  it  was  addressed, 
and  it  corresponds  with  a  copy  of  it  in  the  Maharajah's  letter-book. 

The  documentary  evidence  which  has  just  been   considered  is  far  more 

important,  as  direct  evidence  of  this  intention  of  the  Maharajah,  than  any  parol 

testimony  touching  the  manner  in  which  the  marriage  ceremony  was  conducted. 

Jt  also  goes  fai*  to  corroborate  the  testimony  of  the  plaintiff's  witnesses  on  this 

point,  when  that  is  in  conflict  with  the  testimony  adduced  by  the  defendants. 

There  is,  again,  some  conflict  of  evidence  as  to  the  fact  whether  the  appellant 
bore  the  title  of  Kowar.  There  is,  however,  some  evidence  that  the  title  was 
often  conceded  to  him,  though  he  is  not  uniformly  so  designated  in  the  Maharajah's 
own  letters.  He  is  so  designated  in  the  "  red  letter."  There  is  also  evidence, 
which  their  Lordships  see  no  reason  to  doubt,  as  to  his  having  on  impoiiant 
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occasions  sat  on  the  Guddee  with  the  Maharajah  ;  of  his  having  been  introduced 
by  the  Maharajah's  desire  to  European  officers  high  in  authority ;  of  his  having 
been  taken  to  the  durbar  of  the  Governor-General  and  put  prominently  •forward 
there ;  and  it  cannot  be  doubted  that  the  effect  of  the  Maharajah's  treatment  of 
him  was  to  produce  a  strong  impression  on  the  minds  of  the  officials  that  he  was 
the  intended  successor. 

So  matters  stood  when  the  Maharajah,  as  one  of  the  leading  members  of  the 
British  Indian  Association  of  talookdars,  went  down  to  Calcutta  in  order  to  take 
part  in  the  discussions  and  negotiations  which  resulted  in  the  passing  of  Act  I  of 
1869.     This  must  have  been  in  the  latter  half  of  1868. 

Imtiaz  Ali,  the  vakeel  concerned  in  the  drafting  and  preparation  of  this  Act 
on  the  part  of  the  talookdars,  has  sworn  that  cl.  4  of  s.  22  originated  with  the 
Maharajah ;  that  it  was  opposed  by  some  of  the  talookdars,  but  finally  approved 
of  by  the  Select  Committee  of  the  Governor-General's  Legislative  Council  on 
the  Bill,  and  passed  into  law.  He  also  says  that  he  was  told  by  the  Maharajah 
that  his  object  in  pressing  this  clause  was  to  provide  for  the  Dadwa  Sahib. 

There  is  some  contzudictory  evidence  on  this  point  on  the  part  of  the  de- 
fendants. One  of  their  witnesses,  however,  Chowdree  Niamut  Khan,  at  page  63 
of  the  Record,  seems  to  admit  that  the  Maharajah  was  the  author  of  the  clause 
in  question,  though  he  represents  that  it  was  inserted  for  the  benefit  of  Maho- 
medan  rather  than  for  that  of  the  Hindoo  talookdars.  He  says,  ''I  asked  Maharajah 
Man  Singh  what  the  object  was  of  the  clause  in  question,  and  he  informed  me 
that  in  the  absence  of  a  near  relation,  grandsons  on  the  daughter's  side  can  have 
no  claim  under  the  Hindoo  law,  but  under  the  Mahomedan  law  they  have ;  and 
that  the  clause  in  question  was  inserted  with  the  view  that  the  followers  of 
neither  religion  might  suffer,  and  that  the  provisions  of  the  Hindoo  law  might 
not  be  contravened."  It  is  not  easy  to  see  why  the  Maharajah  should  have  been 
thus  anxious  to  originate  a  clause  that  was  to  enure  only  for  the  benefit  of 
Mussulman  talookdars. 

The  scale,  however,  is  conclusively  turned  in  favor  of  the  testimony  of 
Imtiaz  Ali  on  this  point  by  the  evidence  of  Mr.  Camegy. 

Mr.  Camegy,  whatever  may  be  the  effect  of  his  evidence  upon  the  questions 
of  revocation,  which  will  be  hereafter  considered,  cannot,  their  Lordships  think, 
be  disbelieved  as  to  the  £act  that  a  conversation  did  take  place  between  him  and 
the  Maharajah  in  Januaiy  1870,  and  that  in  the  course  of  that  conversation  the 
Maharajah  did  make  a  statement  to  the  effect  that  he  had  had  ^  clause  inserted 
in  Act  I  of  1869  to  suit  the  identical  case  of  the  Dadwa.  That  statement  is  very 
material,  inasmuch  as  it  shows  that  the  Maharajah  considered  th^t  he  had  treated 
his  grandson  in  all  respects  as  a  son. 

The  Deputy  Commissioner  (Mr«  King),  speaking  possibly  in  some  measure  from 
personal  knowledge  says :  ''  It  is  not  saying  too  much,  the  Court  believes,  to  say 
that  if  the  plaintiff  had  not  existed,  the  clause  as  it  stands  would  never  have 
been  enacted."  Their  Lordships,  weighing  the  evidence  in  the  cause,  and  pro- 
ceeding on  that  alone,  would  come  to  the  same  conclusion. 

It  appears,  then,  to  their  Lordships  that,  however  uncertain  it  may  be  when 
the  notion  of  making  the  Dadwa  Sahib  his  successor  was  first  conceived,  or  when 
that  notion  first  became  a  fixed  intention,  it  is  established  that  the  Maharajah 
had  that  intention  as  early  as  the  date  of  the  Dad^a  Sahib's  marriage ;  that, 
with  that  intention,  he  continually  treated  his  grandson,  in  fact,  as  the  son  of 
the  house  would  be  treated,  and  not  as  a  mere  grandson  by  a  daughter ;  and  that, 
in  order  to  effectuate  his  intention  by  operation  of  law,  rather  tnan  by  will,  he 
caused  the  clause  in  question  to  be  inserted  in  the  Statute. 

They  are  further  satisfied  that  the  treatment,  in  point  of  fei^t,  was  such  ^8 
the  words  of  the  clause,  upon  the  true  construction  of  it,  must  be  held  to  contem-r 
plate;  and  that,  in  the  events  that  have  happened,  the  appellant  was  the 
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statutory  heir  to  the  talook^  if  the  Maharajah  is  to  be  held  to  have  died  in- 
testate. 

They  nowapproach  the  more  difficult  question,  whether  there  was  a  revocation 
of  the  will. 

If  the  finding  of  their  Lordships  upon  the  question  of ''  treatment "  is  correct, 
it  follo\^s  that  the  Maharajah,  from  the  time  of  his  return  from  Calcutta,  would 
presumablj*-  have,  with  regard  to  his  will,  the  anvmiia  revocavdi.  It  is  unreason- 
able to  suppose  that  having  been  at  so  much  pains  to  make  Dadwa  Sahib  his 
heir  db  intestato,  he  would  wish  to  leave  that  arrangement  liable  to  be  defeated 
at  the  will,  and  by  the  act,  of  the  Maharanee.  Moreover,  his  conduct,  and  what 
we  are  told  of  his  character,  make  it  probable  that,  even  if  he  thought  the 
succession  of  Dadwa  was  secured  either  by  the  terms  of  the  will  or  by  further 
instructions  given  to  the  Maharanee,  he  would  now  desire  it  to  be  effected  by 
operation  of  law  rather  than  by  a.  voluntary  disposition,  certain  to  offend  his 
relatives  in  the  male  line,  likely  to  provoke  criticism  and  censure,  and  not  unlikely 
to  cause  dissension  and  litigation  in  the  family. 

Nor  have  we,  in  this  instance,  as  in  ordinary  cases  of  revocation,  to  account 
for  a  change  in  the  testator's  intentions,  whereby  his  bounty  is  diverted  from  one 
object  to  another.  The  disposition  by  this  will  was,  on  the  face  of  the  instrument, 
only  provisionaU    It  argued  no  fixed  intention  to  benefit  the  Maharanee,  for  it 

Erovided  for  the  substitution  of  a  male  successor  in  her  place.  The  Maharajah 
ad  since  made  up  his  mind  who  that  successor  should  be,  and  believed  that  be 
had  provided  for  effecting  his  intention  by  operation  of  law.  In  these  circum- 
stances, the  provisional  disposition  by  this  will>  if  not  an  obstacle  to  the  carrying 
out  of  his  wishes,  had  at  least  become  useless  and  superfluous.  These  considera- 
tions render  it  highly  probable  that  the  conversation  to  which  Mr.  Camegy 
has  deposed  did  pass  between  him  and  the  Maharajah.  Their  Lordships  will  now 
consider  that  gentleman's  testimony  and  the  objections  that  have  been  taken  to  it 

The  passages  material  to  the  question  of  revocation  in  Mr.  Camegy's 
deposition  are  the  following: — 

**  He  spoke  to  me  about  having  it  (the  will)  withdrawn  from  the  treasury  on 
the  eve  of  mv  departure  on  topr  across  the  Gogra  (Mr.  Sparks's  evidence  fixes 
the  date  of  this  as  soiree  time  in  January  1870),  and  expressed  a  wish  that  I 
should  examine  the  deed  and  see  what  provisions  he  had  made  for  the  adoption 
of  an  heir.  He  said  he  had  authorized  the  Maharanee  to  name  an  heir,  and  it 
was  his  wish  that  the  power  to  adopt  or  name  an  heir  should  be  limited  to  the 
Dadwa  Sahib ;  that  he  was  apprehensive  that  he  had  given  her  a  personal  power 
to  adopt  any  one  of  the  lads  of  the  faipUy ;  and  that  if,  on  examination  of  the 
document,  1  found  that  his  apprehensiops  were  just,  he  wished  me  to  destroy  it^ 
because  his  intention  was,  and  always  had  been,  that  the  Dadwa  should  succeed 
him;  and  he  had  had  a  special  clause  inserted  in  Act  I  of  1869  to  suit  the 
identical  case  of  the  Dadwa ;  so  his  wishes  would  be  fully  met  by  the  document 
being  destroyed  and  the  law  being  allowed  to  take  its  course.  Isext  morning  I 
crossed  the  Gogra  on  tour  and  was  absent  several  weeks.  I  wrote  demi-officially 
to  Mr.  Sparks,  the  Deppty  Commissioner,  to  get  out  the  will  and  send  it  to  me, 
and  I  also  discussed  the  subject  with  the  Chief  Commissioner,  Mr.  Davies,  who, 
I  remember,  said  that  jlf  th^  will  was  sealed  up  and  deposited  by  the  Commissioner, 
I,  as  officiating  Commissioner,  might  open  it ;  but,  if  sealed  and  deposited 
under  orders  of  the  Chief  Commissioner^,  I  had  laetter  not  open  it  myself  Mr. 
Spark)!  unfortunately  overlooked  the  matter,  ^nd  it  escaped  my  memory  during 
the  rest  of  my  tour,  and  when  I  returned  to  Fyzabad  I  found  the  Maharajah's 
health,  physical  and  mental,  to  be  such  that  I  deemed  it  expedient  to  take  no 
further  steps  in  the  matter,  and  there  it  remained.  This  was  in  the  cold  weather 
of  1869-70." 

And  in  cross-examination  he  said :  "  The  Maharajah  wished  his  will  to  be 
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destroyed  that  the  Dadwa  Sahib  might  get  the  benefit  of  a  22  of  Act  I  of  1869, 
He  said  there  was  no  need  of  the  document,  as  the  clause  secured  his  wishes. 

The  first  objection  to  Mr.  Camegy's  evidence  is  that  it  is  not  corroborated  by 
that  of  Mr.  Sparks,  which  is  also  given  in  the  cause.     He  says,  touching  this 

Eoink,  **  To  the  best  of  my  recollection,  Mr.  Carnegy  never  wrote  to  me  to  send 
im  the  will.  Mr.  Carnegy,  either  verbally  or  by  note,  asked  me  to  get  out  the 
will  and  see  by  whom  it  was  deposited.  I  requested  the  Treasury  Office  to  get 
out  the  will  and  see  by  whom  it  was  deposited,  which  copy  I  despatched  to 
Mr.  Carnegy.  I  did  not  receive  any  letter,  official  or  demi-official,  to  return  the 
^will  to  the  Maharajah.  I  did  not  receive  any  letter  from  Mr.  Carnegy  asking  me 
to  return  the  will,  nor  did  I  receive  any  khutt  from  the  Maharajah.  I  don't 
remember  receiving  any." 

Upon  this  testimony,  it  is  to  be  remarked,  that  it  confirms  that  of  Mr.  Car- 
negy as  to  the  fact  that  at  the  time  in  question  he  made  some  communication 
to  Mr.  Sparks  touching  the  Maharajah's  will,  though  there  is  a  material  dis-^ 
crepancy  between  the  two  depositions  as  to  the  precise  terms  and  nature  of 
that  communication.  To  that  extent  then  it  con'oborates  Mr.  Carnegy's  general 
statement  that  he  had-  had  a  conversation  with^  and  some  instructions  from,  the 
Maharajah  about  the  will,  for  otherwise  there  would  be  no  apparent  I'eason  foi* 
any  correspondence  between  the  two  officers  on  the  subject;  Mr.  Carnegy  was 
examined  on  the  19th  April  1873,  when  on  the  eve  of  his  departure  for  Europe. 
Mr.  Sparks  was  examined  on  the  2nd  of  the  following  July,  and  there  was  no 
opportunity  of  recalling  Mr.  Carnegy,  and  getting  him  to  explain,  if  he  could, 
the  before-mentioned  discrepancy.  It  is  Conceivable  that  the  deposition  of  each 
officer  may  be  partially  accurate  and  partially  defective ;  that  Mr.  Carnegy,  after 
the  discussion  with  Mr.  Davies  to  whicn  he  deposes,  may  have  written  to  Mr.  Sparks 
to  the  efiect  deposed  to  by  the  latter,  and  may  on  another  and  possibly  subsequent 
occasion  have  written  to  the  efiect  to  which  he  himself  deposes^  The  letter  or 
letters  (if  any)  that  did  pass  are  not  in  evidence,  and  the  question  of  what  really 
passed  rests  on  the  accuracy  of  the  recollection  of  the  two  witnesses:  It  may 
further  be  observed,  as  bearing  on  the  general  credibility  of  Mt.  Camegyj  that 
be  has  expressly  sworn  to  a  discussion  on  this  subject  with  the  Chief  Com- 
missioner, Mr.  Davies.  He  has^  therefore,  vouched  that  gentleman,  who  might 
have  been  called  to  contradict  him,  and  the  discussion,  if  it  took  place,  pre- 
supposes that  Mr.  Carnegy  had  some  instructions  firom  the  Maharajah  concerning 
the  will. 

Other  objections  to  the  testimony  of  Mr.  Oai'negy  are  founcied  on  hia  conduct. 
It  has  been  asked  why,  if  he  had  this  alleged  authority  to  destroy  the  iisdll,  he 
did  not  exercise  it ;  why,  aftet  his  return  from  his  official  tour,  he  did  not  even 
inform  the  Maharajah  (who  lived  until  the  following  October^  and,  notwithstanding 
frequent  attacks  of  epilepsy,  was  occasionally  equal  to  the  transaction  of  business) 
that  the  will  was  still  in  existence ;  and>  above  all,  why,  after  the  death  of  the 
Maharajah,  he  allowed  the  widow  to  be  put  into  possession  of  the  talook^  under 
the  will,  upon  the  assumption  that  the  disposition  made  by  it  was  still  in  force. 

It  is  impossible  to  deny  that  these  objections  have  more  or  less  weight.  The 
following  is  the  explanation  which  may  be  set  against  them.  It  is  clear  that  the 
will,  from  one  cause  or  another,  did  not  reach  Mr.  Carnegy  whilst  on  his  tour ; 
that^  according  to  his  own  account,  he  allowed  the  matter,  though  of  such  great 
importance,  to  escape  his  memory,  and  omitted  to  press  for  the  dispatch  of  the 
document ;  that  after  his  return  he  found  the  Maharajah  on  the  occasion  of  his 
visit  to  him  in  a  deplorable  state  of  health,  and  wholly  unfit  for  business.  So 
far  Mr.  Carnegy  is  confirmed  by  Mr.  Sparks.  Mr.  Carnegy  seems  then  to  have 
jumped  to  the  conclusion  that  the  Maharajah's  healthy  physical  and  mental,  was 
such  as  to  make  it  inexpedient  to  take  further  action  in  the  matter.  If  this  were 
Mr,  Camegy's  sincere  conviction,  it  may  well  account  for  his  not  acting  after  his 
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return  on  the  antecedent  authority  by  destroying  the  will.  To  destroy  a  will  on 
the  parol  authority  of  the  testator  would  in  any  case  be  an  extremely  delicate 
matter.  A  man  who  would  have  done  the  act,  if  assured  that  it  would  be  confirmed, 
if  necessary,  by  a  person  in  the  full  possession  of  his  faculties,  would  naturally 
abstain  from  doing  it,  if  he  felt  that  the  confirmation  (if  obtained)  might  be 
questioned  as  proceeding  from  one  of  enfeebled  capacity,  if  not  of  absolute 
incapacity  for  business.  His  conviction  of  the  Maharajah's  continuous  incapacity 
for  business,  though  erroneous  in  point  of  fact,  might  also  account  for  his  omission 
to  renew  the  subject,  or  to  inform  the  Maharajah  that  the  will  was  still  in  exis- 
tence. His  conduct  after  the  Maharajah's  death  seems  to  be  explicable  only  on  the 
assumption  that  he  may  have  thought  the  actual  destruction  of  the  instrument 
was  essential  to  its  legal  revocation  ;  and  that,  if  he  objected  to  the  Maharanee's 
title  on  the  ground  of  what  had  passed  between  himself  and  her  late  husband,  he 
would  expose  himself  to  criticism  and  censure  without  benefiting  the  Dadwa 
Sahib,  whose  interests  he  may  have  supposed,  in  common  with  other  officials, 
and  many  of  the  dependants  of  the  family,  would  be  secured  by  the  Maharanee's 
exercise  of  her  power  in  accordance  with  her  husband's  intentions. 

Their  Lordships  do  not  say  that  this  explanation  is  wholly  satisfactory.  But 
the  question  which  they  have  to  determine  is  not  whether  Mr.  Carnegy's  conduct 
can  be  completely  explained,  but  whether  it  be  such  as  renders  his  evidence 
untrustworthy;  Their  Lordships,  considering  the  position  and  general  charadf&r 
of  the  witness,  are  of  opinion  that  this  is  not  the  case.  Upon  his  general  truth- 
fulness neither  the  Commissioner  nor  the  Deputy  Commissioner  has  cast  any 
suspicion.  The  former  was  of  opinion  that,  considering  all  the  circumstances,  he 
Could  not  depend  on. the  accuracy  of  Mr.  Carnegy's  recollections  of  the  conversation 
with  the  Maharajah.  The  other  Judge  says  expressly  ^'  that  the  conversation, 
such  as  related  by  Camegy,  passed  between  him  and  the  Maharajah  I  have  no 
doubt."  Reviewing,  however,  Mr;  Carnegy's  subsequent  conduct,  he  came  to  the 
conclusion  that  '^  Man  Singh  only  expressed  an  intention  that  the  Dadwa  Sahib 
should  succeed  him,  and  of  inspecting  his  will  for  the  purpose  of  seeing  ^hat  he  had 
actually  written  in  it  regarding  his  wife's  power  to  adopt,  but  did  nothing  more," 
He  also  expresses  a  doubt  "  whether,  supposing  revocation  had  been  clearly  proved, 
it  would  be  proper  to  let  this  outweigh  the  existence  of  the  will,"  implying  tiiat 
something  in  the  nature  of  cancellation  was  necessary.  Upon  these  judgments 
their  Lordships  observe  that,  if  Mr.  Camegy  be  accepted  as  a/ truthful  witness,  the 
more  important  portion  of  his  testimony  can  hardly  thus  be  explained  away.  His 
recollection  may  possibly  deceive  him  as  to  the  terms  and  nature  of  his  communi- 
cation with  Mr.  Sparks;  but  mere  imperfection  of  memory  can  hardly  accoant  for 
his  imagining  that  the  Maharajah  gave  him  authority  to  destroy  the  will  if  no  such 
authority  was  given.  The  authority  was  in  itself  a  thing  so  unusual  and  so  impor- 
tsiut,  that  the  words  which  conveyed  it  were  likely  to  stamp  themselves  on  the 
memory.  Nor  is  it  easy  to  see  how  such  an  authority,  if  not  clearly  expressed, 
could  be  honestly  inferred  from  other  words  imperfectly  remembered.  Their 
Lordships  have,  therefore,  come  to  the  conclusion  that  Mr.  Carnegy's  statement  of 
what  passed  between  him  and  the  Maharajah  may  be  accepted  as  substantially 
accurate. 

If  this  be  so,  their  Lordships  are  of  opinion  that  what  so  passed  amounted  to 
a  revocation  of  the  will.  *It  cannot^  they  think,  be  doubted  that  the  will  of  a 
Hindoo  may  be  revoked  by  parol  The  cases  cited  at  the  Bar  show  that  this  was 
the  law  of  England  before  the  Statute  of  Frauds  was  passed.  Their  Lordships 
are  very  sensible  of  the  danger  of  acting  upon  such  evidence  as  is  ordinarily  pro- 
duced in  the  Courts  in  India  in  order  to  establish  such  a  revocation,  and  they 
desire  to  say  nothing  which  may  induce  those  Courts  to  apply  the  law  in  such 
cases  otherwise  than  with  extreme  caution.  Even  in  the  present  case  their  Lord- 
ships have  come  to  the  conclusion  upon  which  they  are  about  to  act  with  some 
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hesitation,  not  because  they  are  not  perfectly  satisfied  that  the  Maharajah  had 
the  anirmbs  revocandiy  but  because  the  testimony  of  Mr.  Camegy  is  open  to  the 
objections  which  have  been  considered.  It  was  hardly  disputed  at  the  Bar  that, 
if  definitive  authority  to  destroy  the  will  was  given  to  hinx  by  the  Maharajah, 
that  would  be  sufficient  in  law  to  constitute  a  revocation,  although  the  instrument 
was  not  in  fact  destroyed.  In  truth,  the  case  would  then  be  alinost  on  all  fours 
with  that  of  Walcott  v.  OcfUerlony,  1  Curteis,  580,  the  only  difference  being  that 
the  authority  was  given  here  by  words,  and  there  by  a  writing  sufficient  to  satisfy 
the  Statute  of  Frauds.  In  that  case,  as  in  this,  the  authority  was  not  exercised 
by  the  actual  destruction  of  the  will. 

Their  Lordships  see  no  grounds  for  not  accepting  that  part  of  Mr.  Camegy's 
testimony^  which  says  that  the  Maharajah  gave  him  authority  to  destroy  the  will, 
if  on  examination  he  should  find  that  it  contained  a  certain  disposition.  Nor  do 
they  think  that  this  qualification  of  an  absolute  order  to  destroy  is  material, 
because  the  will,  being  what  it  was,  the  authority  would  have  clearly  justified 
its  destruction.  And  they  are  disposed  to  think  that  even  if  the  direction  to 
destroy  were  not,  as,  upon  the  whole,  they  think  it  is,  satisfactorily  established, 
the  declaration  made  by  the  Maharajah  to  the  principal  officer  of  the  district  in 
whose  custody  the  will  was,  of  his  desire  and  intention  that  the  Dadwa  Sahib 
should  succeed  him  by  virtue  of  the  neWly-passed  Statute^  and  in  supersession  of 
the  will,  would  have  been  in  law  a  sufficient  parol  revocation^ 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  the  Maharajah 
died,  as  he  intended  to  die,  intestate ;  that  the  appellant  is  the  person  who,  under 
cL  4  of  s.  22  of  Act  I  of  1869,  was  entitled  to  succeed  to  the  talook ;  and  that  he 
has  made  out  his  claim  for  a  declaratory  decree  to  that  efiect. 

The  declaration,  however,  must^  their  Lordships  think^  be  limited  to  the 
talook  and  what  passes  with  it  If  the  Maharajah  had  personal  or  other  property 
not  properly  parcel*  of  the  talookdari  estate,  that  would  seem  to  be  descendible 
according  to  iJie  ordinary  law  of  succession. 

They  will,  therefore,  humbly  advise  Ser  Majesty  to  reverse  the  decree  of  the 
Commissioner  of  Fyzabad  dated  t>ecember  24th  1873,  and  that  of  the  Deputy 
Commissioner  of  Fyzabad  dated  July  28th  1873 ;  and  to  declare  that  the  will  of 
the  late  Maharajah  Man  Singh  of  April  22nd  1864  was  duly  revoked  by  him  in 
his  lifetime ;  and  that  the  plaintiflT,  Maharajah  Pertab  Narain  Singh,  aZias  Dadwa 
Sahib,  was  and  is  entitled,  under  oL  4  s.  22  of  Act  I  of  1869,  to  succeed,  as  ab 
intestato,  to  the  talookdari  estate  of  the  late  Maharajah,  including  whatever  is 
descendible  according  to  the  provisions  of  the  said  Statute.  Their  Lordships  are 
of  opinion  that,  under  the  peculiar  circumstances  of  this  case,  the  Commissioner 
exercised  a  sound  discretion  in  making  the  costs  of  the  litigation  payable  out  of 
the  talookdari  estate ;  and  that  the  costs  of  both  parties  of  this  appeal  ought  to  be 
taxed  as  between  solicitor  and  client,  and  similarly  dealt  with.  And  they  will 
advise  Her  Majesty  accordingly. 


The  25th  July  1877.         • 

Present : 

Sir  Jamed  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  atid 

Sir  Robert  P.  Collier. 

Hmdoo  Law  {Mitacshara) — Joint  Fa/mMy  Estate — Eosecution  Sale  (against  one 
Co-sharer) — Volv/rUary  Alienazions — Auction  Purchaser — Partition. 

On  Appeal  from  the  High  Court  at  Calcutta, 
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Baboo  Decndyal  Lai 

ver8iL8 

Baboo  Jugdeep  Narain  Singh. 

Under  the  law  of  the  Mitacshara,  the  share  of  one  co-sharer  in  a  joint  family  estate  can  be  taken 
and  sold  in  execution  of  a  decree  against  him  alone. 

fiowever  nice  the  distinction  between  the  rights  of  a  pnrchaser  nnder  a  yolnntary  conyeyanoe,  and 
those  of  a  purchaser  under  an  execution  sale  may  be,  it  is  clear  that  a  distinction  may,  and  in  some 
casbs  does,  6xist  between  them. 

The  purchaser  of  unfliWded  property  at  an  execution  sale  during  the  life  of  the  debtor  for  his 
separate  debt  acquires  his  share  in  sach  property  with  the  power  of  ascertaining  and  realizing  it  by  a 
partition. 

Mr.  Graha/m  for  Appellant. 
No  one  for  Eespondent. 

Sir  Jdmea  Golmie  gave  judgment  as  follows : — 

*rhe  respondent  in  this  case  is  the  only  son  of  one  Toofani  Singh,  and,  the 
fi4.mily  being  governed  by  the  law  of  the  Mitacshara,  is  joint  in  estate,  in  the  strict 
&ense  of  the  term,  with  his  father.  On  January  28th  1863,  the  father  being 
indebted  to  the  appellant  to  the  amount  of  Es.  5,000,  executed  to  him  a  Bengali 
inortgage  bond  for  securing  the  repayment  of  that  sum  with  interest  at  the 
rate  of  12  per  cent,  per  annum.  The  appellant  afterwards  put  this  bond  in  suit, 
and  on  May  30th  1864  obtained  a  decree  against  Toofani  Singh  for  the  sum  of 
Rs.  6,328 :  13 :  8.  He  took  no  proceedings  to  enforce  this  decree,  which  was  in  the 
form  of  an  ordihary  decree  for  money,  against  the  property  especially  hypothe- 
cated ;  but  in  September  1870  caused  "  the  rights  and  proprietary  and  mokurruree 
title  and  share  of  Toofani  Singh,  the  judgment  debtor  "  in  the  joint  femily  pro- 
perty which  is  the  subject  of  this  suit,  to  be  piit  up  for  sale  in  two  lots  for  the 
realization  of  the  sum  of  Rs.  11,144 :  6 :  4,  the  amount  alleged  to  be  then  due  on 
the  decree ;  and  himself  became  the  purchaser  of  those  lots  for  the  sums  of  Rs.  900, 
and  Rs.  10,100.  Objections  were  taken  to  this  sale  by  the  judgment  debtor, 
which,  after  going  through  all  the  Courts,  were  finally  overruled,  and  the  appel- 
lant obtained  the  usual  certificate  title,  and  in  January  1871  succeeded  in  taking 
possession  thereunder  of  the  whole  of  the  property  now  in  dispute.  Thereupon, 
in  February  1871,  the  respondent  brought  the  suit  out  of  which  this  appeal  arises 
for  the  recovery  of  the  whole  property  on  the  ground  that,  being  according  to  the 
law  of  the  Mitacshara,  the  joint  estate  of  himself  and  his  father,  it  could  not  be 
taken  or  sold  in  execution  for  the  debt  of  the  latter,  which  had  been  incurred 
without  any  necessity  recognized  by  the  iShasters  or  the  law.  The  father  was 
joined  as  a  defendant. 

The  issues  on  the  merits  settled  in  the  cause  were-^ 

1.  Did  Toofani  Singh  borrow  money  from  the  defendant  (the  appellant) 
under  a  legal  necessity  or  without  a  legal  necessity  ?  and  are  the  auction  sales 
and  other  proceedings  taken  in  satisfaction  of  the  debt  all  illegal,  and  ought  they 
to  be  set  aside  or  not  ? 

2;  Unde^  thiB  Mitacshara  law,  is  the  plaintiff  entitled  to  the  entire  property 
sold  in  slitisfaction  of  his  father's  debts,  or  to  how  much  ? 

3.  Was  some  portion  of  Mouzah  Domawun  personally  acquired  by  the 
plaihtiff 'id  fatkei^i  or  Was  it  acquired  by  the  ancestral  funds  and  property  ? 

A  good  deal  of  evidence  was  given  in  the  Court  of  First  Instance  as  to  the 
nature  of  the  debt  incurred  by  Tdofani  Singh,  and  upbn  the  issue  whether  it  was 
borrowed  under  a  legal  necessity.  Upon  the  face  of  the  bond  the  debt  is  osten- 
sibly that  of  the  father  alone ;  there  is  no  statement  that  the  money  was  borrowed 
for  the  purposes  of  the  joint  family,  or  so  as  to  bind  co-shsirers  in  the  estate.  The 
oral  evidence  adduced  by  the  plaintiff  was  directed  to  show  that  his  father,  who 
had  passed  five  years  in  jail  on  a  conviction  for  forgery,  had  both  before  and  since 
his  imprisonment  lived  an  immoral  and  disreputable  life,  not  residing  with  and 
rarely  visiting  his  family ;  and  that  the  money  was  borrowed  on  his  sole  credit, 
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and  spent  by  him  in  riotous  living.  On  the  other  hand,  the  defendant  (the 
appellant)  brought  witnesses  to  prove  that  part  at  least  of  the  money,  viz., 
lU.  1,500,  was  expressly  borrowed  in  order  to  provide  for  the  marriage  expenses  of 
one  of  the  daughters  of  the  family ;  and,  generally,  that  the  plaintiff  was  cognizant 
of  his  father's  transactions,  and  the  whole  debt  one  which  bound  both  co-sharers. 

The  Subordinate  Judge  does  not  appear  to  have  thought  it  necessary  to  come 
to  any  definite  cohclusion  upon  this  issue.  In  one  passage  of  his  judgment  he 
says,  "  The  sale  being  held  by  the  Court,  it  is  unnecessary  to  see  whether  it  was 
held  under  a  legal  necessity  or  not."  In  another  passage  he  says,  "  The  sale  held 
by  the  Court,  according  to  the  laws  in  force,  of  the  ancestral  estate,  as  the  rights 
and  interests  of  the  judgment  debtor,  cannot  be  regarded  as  including  the  right 
of  the  son  of  the  judgment  debtor  which  he  derived  under  the  Shasters ;  luid  so 
&r  as  the  plaintiff's  share  is  concerned,  the  sale  cannot  be  confirmed."  This  seems 
to  be  the  ground  on  which  he  proceeded ;  for  he  gave  the  plaintiff  a  decree  for 
one  moiety  of  all  the  property  claimed,  except  a  small  portion  which  he  held  was 
the  separate  acquisition  of  the  father. 

On  appeal  this  decree  was  reversed  by  the  ^illah  Judge  of  Qya,  who  dis- 
missed the  suit  on  the  ground  (amongst  others)  that  a  legal  necessity  to  borrow 
the  money  had  been  established,  and  consequently  that  not  merely  the  particular 
share  of  the  property  that  may  have  belonged  to  Toofani  Singh,  but  the  whole 
undivided  estate  was  liable  for  the  debt. 

The  respondent  then  brought  his  case  before  the  High  Court  by  special 
appeal,  which,  by  its  decree  of  the  14th  June  1873,  reversed  the  decree  of  the 
liower  Appellate  Court,  and  ordered  that  the  plaintiff  should  obtain  possession 
from  the  defendants  of  the  property  which  w^  the  subject  of  siiit  for  the  benefit 
of  the  joint  family.  The  p^espnt  appeal,  whiph  has  been  heard  ex  parte,  is  against 
that  decree. 

A  good  deal  of  the  argument  at  their  Lordships'  bar  was  addressed  to  the 
question  of  the  nature  of  the  judgment  debt,  and  whether  or  not  there  was  "  legal 
necessity"  for  the  loans  of  which  it  was  composed.  Whatever  may  be  th^i^ 
Lordships'  opinion  of  the  finding  of  the  ZlUah  Judge  upon  this  point,  they  miist, 
for  the  purposes  of  this  appeal,  treat  it  as  conclusive.  The  appeal  is  only  from 
the  order  on  special  appeal ;  and  on  that  special  appeal  the  High  Court  could  not 
have  disturbed  the  finding  of  the  Lower  Appellate  Court  on  this  question  of  fact, 
unless  there  was  no  evidence  at  all  to  support  it.  And  this,  whateviaT  was  the 
character  and  weight  of  the  evidence,  cannot  be  afiSrmed. 

This  issue,  however,  seems  to  their  Lordships  to  be  immaterial  ii^  the  present 
suit,  because  whatever  may  have  been  the  nature  of  the  debt,  the  appellant  cannot 
be  taken  to  have  acquired  by  the  execution  sale  more  than  the  right,  title,  and 
interest  of  the  judgment  debtor.  If  he  had  sought  to  go  fqrther,  and  to  enforce- 
hia  debt  against  the  whole  property,  and  the  co-sharers  therein  who  were  not 
parties  to  the  bond,  he  ought  to  have  framed  his  suit  accordingly,  and  have  made 
those  co-sharers  parties  to  it.  By  the  proceedings  which  he  took  he  could  not 
get  more  than  what  was  seized  and  sold  in  execution,  viz,,  the  right,  title,  and 
interest  of  the  father.  If  any  authority  be  required  for  this  proposition,  it  is 
sufficient  to  ref^r  to  the  cases  of  N^ugenderchunder  Ghoee  v,  Srimutty  Bamunee 
Dosaee,  11  Moore  I.  A.,  p.  241  ;*  a,nd  Baijun  Hoobey  v.  Brij  Btioohun  Loll  Awasti, 

L.  R  2  L  A.,  p.  275.t  .  ' 

,  The  first  and  principal  question,  however,  that  arises  on  this  appeal  is, 
whether  the  appellant  acquired  a  good  title  even  to  the  right,  title,  and 
interest  of  the  father ;  whether  under  the  law  of  the  Mitacshara,  the  share  of  one 
co-sharer  in  a  joint  family  estate  can  be  taken  and  sold  in  execution  of  a  decree 
against  him  alone.  In  Lower  Bengal,  where  this  question  can  arise  only  between 
brothers  pr  other  collaterals  (sons  not  having  as  against  their  father  in  his  lifetime^ 

'•  8  W.  R.  P.  C.  17  ;  2  Suth.  P.  C.  R.  78.  f  21  W.  R.  306  ;  ante  p.  207. 
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under  the  law  of  the  Dayabhaga,  the  rights  which  they  have  under  the  law  of 
the  Mitacshara),  it  is  settled  law  that  the  right,  title,  and  interest  of  one  co-sharer 
in  a  joint  estate  may  be  attached  and  sold  in  execution  to  satisfy  his  personal 
debt;  and  that' the  purchase  under  such  an  execution  stands  in  the  shoes  of  the 
judgment  debtor,  and  acquires  the  right  as  against  the  other  co-sharers  to  compel 
a  partition. 

That  a  similar  rule  prevails  in  the  south  of  India,  though  the  law  there 
administered  is  founded  on  the  Mitacshara,  is  shown  by  two  cases  decided  by  the 
High  Court  of  Madras,  Viraavami  Oramini,  1  Madras,  H.C.R,  471 ;  and  PcUani 
Valappa  Bamdan  v.  Mcmara  Naickan,  2  Madras  H.C.R.  416.  The  latter  case 
was  one  in  which,  as  here,  the  co-parceners  were  father  and  son.  And  that  the 
law  is  to  the  same  effect  in  the  Presidency  of  Bombay  was  ruled  in  the  two  cases 
which  are  reported  at  pp.  32  and  182  of  the  first  volume  of  the  Bombay  High 
Court  reports. 

All  these  cases,  however,  af&rm  not  merely  the  right  of  a  judgment  creditor 
to  seize  and  sell  the  interest  of  his  debtor  in  a  joint  estate,  but  also  the  general 
right  of  one  member  of  a  joint  family  to  dispose  of  his  shai'e  in  a  joint  estate  by 
voluntary  conveyance  without  the  concurrence  of  his  co-parceners.  This  latt^ 
proposition  is  certainly  opposed  to  several  decisions  of  the  Courts  of  Bengal 

.  In  1869  the  question  was  carefully  considered  by  the  High  Court  of  Calcutta. 
A  Division  Bench  of  that  Court  referred  it  to  a  full  Bench  in  the  case  of  Sadabart 
Peraad  Sahu  v.  Phoolbash  Koer. 

The  decision  of  the  full  Bench  is  reported  in  the  third  volume  of  the  Bengal 
Law  Reports,  Full  Bench  Rulings,  p.  31.*  The  Chief  Justice,  after  reviewing  all 
the  autnorities,  came,  with  the  concurrence  of  his  colleagues,  to  the  conclusion 
that  under  the  law  of  the  Mitacshara,  as  administered  in  the  Presidency  of  Fort 
William,  "  Bha^wan  Lall,"  whose  act  was  in  question,  "  had  no  authority,  without 
the  consent  of  Ills  co-sfaarers,  to  mortgage  his  undivided  share  in  a  portion  of  the 
joint  family  property,  in  order  to  raise  money  on  his  own  account,  and  not  for 
the  benefit  of  the  family."  The  full  Bench  so  reported  to  the  Division  Bench, 
and  the  latter  then  made  its  final  decree  in  the  cause,  which  involved  many  other 
questions.  From  that  decree  there  was  an  appeal  to  Her  Majesty  in  Council, 
which  was  heard  ex  parte.  This  Committee,  for  the  reasons  stated  in  their  judg- 
ment, which  is  reported  in  L.  R.  3  I.  A.,  p.  7,t  did  not  think  it  necessary  or 
expedient  either  to  affirm  or  disafiirm  the  ruling  of  the  full  Bench  on  this  point. 
Their  Lordships  (p.  SO)  said  they  ''  abstained  from  pronouncing  cmy  opinion  upon 
the  grave  question  of  Hindoo  law  involved  in  the  answer  of  the  full  Bencli  to  the 
second  point  referred  to  them,  a  question  which,  the  appeal  coming  on  ex  parte, 
could  not  be  fully  or  properly  argued.  That  question  must  continue  to  stand,  as 
it  now  stands,  upon  the  authorities,  unaffected  by  the  judgment  on  this  appeal" 

It  is,  however,  to  be  observed  that  even  the  full  Bench,  in  the  case  under 
consideration,  recognized  a  possible  distinction  between  the  sale  of  a  share  in  a 
joint  estate  under  an  execution  and  an  alienation  by  the  voluntary  act  of  a  co- 
sharer,  and  thought  that  the  former  might  be  valid,  though  the  latt^  was  invalid. 
In  dealing  with  the  first  question  referred  to  the  full  Bench,  the  Chief  Justice,  at 
p.  37  of  the  Report,  says : — 

''  It  is  unnecessary  for  us  to  decide  whether,  under  a  decree  against  Bfaagwan 
in  his  Ufetime,  his  share  of«the  property  might  have  been  seized,  for  that  caae  has 
not  arisen.  Accc^rding  to  a  decision  in  Stokes'  Reports,  it  might  have  been  seized, 
but  the  case  as  against  Bhagwan  and  that  against  the  survivora  are  very  different. 
So  long  as  Bhagwan  lived  he  had  an  interest  in  this  property  which  entitled  him, 
if  he  had  pleased,  to  demand  a  partition,  and  to  have  his  share  of  the  joint  estate 
converted  into  a  separate  estate." 

The  decision  in  Sadabart's  case  has  been  followed  by,  amongst  others,  that  of 

•  12  W.  R.  F.  B.  1.  t  26  W.  R.  2S6  ;  ante  p.  286. 
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Mahaheer  Persad  v.  Ramyad  Singh,  12  Bengal  Law  Reports,  p,  90,*  being  tlie 
case  referred  to  in  the  judgment  under  appeal  as  No.  209  of  1872. 

That  was  a  decision  by  the  two  learned  Judges  who  passed  the  decree  now 
under  appeal,  and  the  circumstances  of  the  one  case  are  nearly  the  same  as  those 
of  the  other.  In  that  of  1872,  the  father  had  borrowed  the  money  ostensibly  on 
his  sole  credit,  and  given  a  Bengali  mortgage  bond  to  secure  it.  The  bondholder 
had  sued  on  bis  bond,  obtained  a  decree,  taken  out  execution  against  joint  pro- 
perty, and  become  the  purchaser  of  it  at  the  execution  sale.  The  distinction 
between  that  case  and  the  present  is  that  the  property  seized  and  sold  was  that 
which  was  specially  hypothecated  by  the  bond.  The  sons  sued  to  recover  the 
property.  There  was  a  clear  finding  against  the  alleged  '*  necessity  "  for  the  loan. 
The  Court  laid  down  in  the  strongest  terms  (see  p.  94)t  the  law  as  established  by 
the  full  Bench  ruling  in  Sadabart's  case,  and  other  decisions,  and  appears  to  h^ve 
assumed  that  a  title  acquired  by  means  of  an  execution  sale  stood  on  no  higher 
ground  than  one  founded  on  a  voluntary  alienation. 

It  asserted,  however,  the  power  of  imposing  equitable  terms  upon  the  son, 
whom  they  held  entitled  to  recover;  and  these  terms  were,  in  effect,  that  the 
property,  when  recovered,  should  be  held  and  enjoyed  by  the  family  in  defined 
shares;  and  that  the  share  of  the  father,  the  judgment  debtor,  should  be  subject 
to  the  lien  of  the  judgment  creditor  for  the  money  advanced',  with  interest.  In 
the  present  case  the  same  Judges  hav6  refused  to  recognize  any  such  equity, 
proceeding  on  the  ground  that  the  execution  was  taken  out  not  against  the  pro- 
perty specially  hypothecated,  but  against  the  general  estate. 

It  18  difficult  to  see  upon  what  principle  the  hypothecation  of  the  property 
in  question  can  be  taken  to  improve  the  position  of  the  creditor ;  since  the  very 
act  of  hypothecation  implies  a  violation  of  the  rule  laid  down  in  Sadabart's  case. 
It  is  further  to  be  observed  that  in  one  respect  the  equity  of  the  creditor  is  stronger 
in  the  present  case  than  it  was  in  that  of  1872 ;  since  here  it  has  been  found  by 
the  Lower  Appellate  Court  that  "  legal  necessity  to  borrow  the  money  existed  " ; 
whereas,  in  the  case  of  1872,  there  was  a  clear  findin'g  the  other  way.  Their 
Lordships,  therefore,  are  of  opinion  that  the  reasons  which  the  learned  Judges 
have  given  do  not  justify  their  refusal  to  give  to  the  defendant  in  this  case  the 
benefit  of  the  equity  which  tfiey  enforced  in  the  other. 

But  what  is  the  effect  of  the  decision  of  1872  ?  It  is  a  clear  authority  for  the 
proposition  that,  although  by  the  law  as  settled  in  that  part  of  the  Presidency  of 
Fort  William  which  is  governed  by  ^e  Mitacshara,  a  member  of  a  joint  family 
cannot  encumber  his  share  in  joint  property  without  the  consent,  express  or  im- 
plied, of  his  copartners,  the  purchaser  of  it  at  an  execution-sale  nevertheless 
acquires  a  lien  upon  it  to  the  extent  of  his  debtor  S'share  and  interest. 

There  appears  to  be  little  substantial  distinction  between  the  law  thus  enun- 
ciated and  that  which  has  been  established  at  Madras  and  Bombay,  except  tl^at 
the  application  of  the  former  may  depend  upon  the  view  the  Judges  may  take  of 
the  equities  of  the  particular  case ;  whereas  the  latter  establishes  a  broad  and 
general  rule  defining  the  right  of  the  creditor. 

Their  Lordships,  finding  that  the  question  of  the  rights  of  an  execution- 
creditor,  and  of  a  purchaser  at  an  execution-sale,  was  expressly  left  open  by  the 
decisian  in  Sadabart's  case,  apd  has  not  since  been  concluded  by  any  subsequent 
decision  which  is  satisfactory  to  their  minds,  have  come  to  the  conclusion  that  the 
law,  in  respect  at  least  of  those  rights,  should  be  declared  to  be  the  same  in  Bengal 
as  that  which  exists  in  Madras.  They  do  not  think  it  necessary  or  right  in  this 
case  to  express  any  dissent  from  the  ruling  of  the  High  Court  in  Sadabart's  case 
as  to  voluntary  alienations.  But  however  nice  the  distinction  between  the  rights 
of  a  purchaser  under  a  voluntary  conveyance  and  those  of  a  purchaser  under  an 
execution-sale  may  be,  it  is  clear  that  a  distinction  may,  and  in  some  cases  does, 

*  20  W.  R.  192»  t   See  ibid,  194. 
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exist  between  them.  It  is  sufficient  to  instance  the  seizure  and  sale  of  a  share  in 
a  trading  partnership  at  the  suit  of  a  separate  creditor  of  one  of  the  partners. 
The  partner  could  not  himself  have  sold  his  share  so  as  to  introduce  a  stranger 
into  the  firm  without  the  consent  of  his  co-partners,  but  the  purchaser  at  tiie 
execution-sale  acquires  the  interest  sold,  with  the  right  to  have  the  partnership 
accounts  taken  in  order  to  ascertain  and  realize  its  value. 

It  seems  to  their  Lordships  that  the  same  principle  may  and  ought  to  be 
applied  to  shares  in  a  joint  and  undivided  Hindoo  estate  ;  and  that  it  may  be  so 
applied  without  unduly  interfering  with  the  peculiar  stattis  and  rights  of  the  co- 
parceners in  such  an  estate,  if  the  right  of  the  purchaser  at  the  execution-sale  be 
limited  to  that  of  compelling  the  partition,  which  his  debtor  might  have  compelled, 
had  he  been  so  minded,  before  the  alienation  of  his  share  took  place. 

In  the  present  case  their  Lordships  are  of  opinion  that  they  ought  not  to 
interfere  with  the  decree  und^  appeal  so  far  as  it  directs  the  possession  of  the 

})roperty,  all  of  which  appears  to  have  been  finally  and  properly  found  to  be  joint 
iamily  property,  to  bfe  restored  to  the  respondent.  But  they  think  that  the  decree 
should  be  varied  by  adding  a  declaration  that  the  appellant,  as  purchaser  at  the 
execution-sale,  has  acquired  the  share  and  interest  of  Toofani  Singh  in  that  pro- 
perty, and  is  entitled  to  take  such  proceedings  as  he  shall  be  advised  to  have  that 
share  and  interest  ascertained  by  partition.  And  they  will  humbly  advise  Her 
Majesty  accordingly.  They  desire  to  add  that  they  cannot  make  any  more  precise 
declaration  as  to  Toofani  Singh's  share,  since,  if  a  partition  takes  place,  his  wife 
may  be  entitled  to  a  share ;  and,  furthei;,  that  there  will  be  no  order  as  to  the  costs 
of  this  appeal. 


The  10th  November  1877. 
Present  : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Oudh — Title  to  Land — Trustee, 

On  Appeal  from  the  Cov/ct  of  the  Commissioner  of  Ray  Bo/reUlyy  Oudh, 

Thalpoor  Shere  Baha(}ur  Sing 
versus 
Thakoorain  Dariao  Koer. 

Although  the  title  conferred  by  the  British  Govemnieat,  after  the  geijieral  confiscation  of  the  land 
of  Oudh,  is  absolute  and  overorides  all  other  titles,  nevertheless  the  grantee  under  the  Government 
may,  by  an  express  declaration  of  trust,  or  by  an  agreement  to  hold  in  trust,  constitute  himfielf  a  traste& 

Mr.  Doyne  for  Appellants. 

Mr.  Leithj  Q.C.,  and  Mr.  A.  Souttar  for  Respondents. 

Sir  Robert  Collier  gave  judgment  as  follows : — 

This  case  has  not  been  tried  in  a  manner  altogether  satisfactory.  Without, 
however,  referring  to  the  previous  proceedings,  their  Lordships  think  it  enough 
to  advert  to  the  final  judgment  appealed  against.  The  learned  Commissioner  gave 
his  judgment  in  these  terms : — ^'  Busai;it  Sing  died  during  the  rebellion  of  1857. 
and  the  alleged  adoption  of  the  plaintiff  is  said  to  have  taken  place  in  Ap^ril  1858. 
Before  this  the  general  confiscation  of  the  land  of  Oudh  had  been  declared  by  the 
British  Government,  and  it  was  only  in  May  1858  that  a  summary  settlement 
was  made  with  the  defendant.  At  the  time,  therefore,  of  the  alleged  adoption, 
the  title  to  the  estate  vested  neither  in  the  deceased  Busant  Sing  nor  in  the 
plaintiff,  nor  in  the  defendant,  but  in  the  British  Government.     Even  if  it  be 
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allowed  that  there  was  adoption  of  plaintiff,  and  that  this,  in  accordance  with 
Hindoo  law,  conferred  upon  him  all  the  right  of  a  posthumous  son  of  Busant  Sing, 
still  neither  he,  nor  Busant  Sing  himself,  if  he  were  to  rise  from  the  dead,  can 
assail  the  title  under  which  the  defendant  holds."  So  far  their  Lordships  agree 
with  the  learned  Commissioner,  but  they  are  not  able  to  agree  with  him  in  the 
view  which  he  expresses  in  the  second  paragraph  of  his  judgment.  The  learned 
Commissioner  appears  not  to  have  been  sufficiently  acquainted  with  the  tenor  of 
some  recent  decisions,  whereby,  although  undoubtedly  the  doctrine  is  affirmed 
that  the  title  conferred  by  the  Government  is  absolute  and  over-rides  all  other 
titles,  nevertheless  it  has  been  held  that  the  grantee  under  the  Government  may, 
by  an  express  declaration  of  trust,  or  by  an  a^eement  to  hold  in  trust,  constitute 
himself  a  trustee.  The  learned  Commissioner  proceeds  in  these  terms: — ^"It  has,* 
however,  been  held  by  the  Courts  on  various  occasions  that  a  free  gift  was  made 
by  the  Government,  and  I  am  entirely  of  this  opinion.  The  adoption  of  two 
letters,  said  to  have  been  written  by  the  defendant,  both  of  which  are  set  forth  in 
the  plaint,  placed,  it  is  contended,  the  defendant  in  the  position  of  trustee.  One 
letter  addressed  to  the  plaintiff  implies  nothing  more  than  a  promise  to  put  him 
in  possession  of  the  estate  on  his  becoming  of  age.  The  second  letter,  addressed 
to  Baboo  Amrez  Sing,  between  whose  daughter  and  plaintiff  a  marriage  was 
arranged,  is  to  the  same  effect  as  the  letter  addressed  to  the  plaintiff  I  can  see 
nothing  in  these  letters  to  place  the  plaintiff  and  defendant  in  the  position  respec- 
tively of  beneficiary  or  cestui  que  trust  and  trustee." 

Their  Lordships  are  of  opinion  l^hat  the  letters  here  referred  to,  if  proved 
(and,  as  far  as  they  are  at  present  inforn^ed,  they  do  not  seem  to  have  been  proved 
or  disproved),  may,  coupled  with  surrounding  circt^mstances,  constitute  suo^cient 
evidence  on  which  the  Uourt  would  be  justified  in  holding  that  the  defendant  had 
declared  herseff  or  had  agreed  to  be  a  trustee  on  l^hcJf  of  the  plaintiff.  They 
think  it  desirable,  therefore,  that  the  suit  should  be  sent  back  to  the  Counts  in 
Oudh  for  the  purpose  of  determining  th;s  question.  Those  Courts  will  enquire,  in 
the  first  place,  whether  the  letters  are  genuine ;  in  the  next  place,  as  \o  the  date 
on  which  they  were  written ;  and  thirdly,  as  to  the  circumstances  under  wl^ch 
they  were  written  and  other  surrounding  circumstances ;  and  among  those  cir- 
cumstances undoubtedly  will  be  the  question  of  the  adoption  or  non-adoption  hj 
the  defendant  of  the  plaintiff  under  the  will  of  her  husband ; — this  question  beijug, 
as  before  explained,  material  only  as  a  circumstance  bearing  upcm  tihie  question  qf 
whether  or  not  she  has  agreed  to  be  or  declared  herself  to  be  a  trustee,  but  not  in 
itself  constituting  any  titie  on  the  part  of  the  plaintiff. 

Their  Lordships,  in  the  imperfect  acquaintance  \9rhich  they  have  at  presenfi 
with  the  facts  of  the  case,  think  it  more  cpnvenient  to  remand  the  case  in  these 
general  terms  than  to  settle  issues  themselves.  Either  party  will  be  at  liberty  tq 
propose  for  the  consideration  of  the  Court  any  issues  which  they  may  think 
material  to  raise  the  questions  which  have  been  just  indicated,  and  the  Court  will 
doubtless  raise  the  proper  issues,  ai^d  determine  the  questions  according  to  th^ 
law  as  now  laid  down. 

Their  Lordships  think  it  right  to  add  that  the  ^Q\9,y  of  the  plaintiff  in  not 
having  brought  the  action  until  ten  years  l^ad  passed  after  be  had  become  of  age, 
and  his  laches  in  this  respect  will  not  entitle  him  ^  an  account  for  a  period 
before  the  commencement  of  this  suit.  * 

Their  Lordships  will  therefore  humbly  recommei^d  Her  Majesty  to  dischai^e 
the  decree  and  orders  appealed  from,  and  to  remand  the  suit  to  the  Court  of  the 
Commissioner  of  Ray  BareUly  for  him  to  retry  and  determine  the  same,  each  party 
being  at  liberty  to  propose  such  issues  as  they  niay  think' material  to  be  settled 
for  trial  by  the  Commissioner. 

The  costs  of  bo^h  parties  of  the  appeal  will  be  taxed,  and  a  certificate  sent 
with  a  direction  to  the  Court  below  to  deal  with  them  as  costs  ii^  the  cause. 
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The  20th  November  1877. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock^  and  Sir  Montague  E,  Smith. 

Oudh  Estates  Act  (I  of  1869)  «.  3,  arid  s,  22  d.  11)— Kablas  Koer's  Talook— 
Hindoo  Law  {Mitacshara) — Woman's  Separate  Property. 

On  Appeal  from  the  Commissioner  and  Judicial  Commissioner  of  Oudfu 

Brij  Indar  Bahadur  Singh 

v^stis 

Banee  Janki  Eoer. 

Lai  Shunker  Buksh 

versus 
Banee  Janki  Eoer^ 

Lai  Seetla  Biix 

versus 

Banee  Janki  Eoer? 

Held  that  the  sunnad  to  Eablas  Eoer  conferred  a  full  proprietary  and  transferable  right  in  the 
estate  therein  described  upon  her  and  her  male  heirs  according  to  the  law  of  primogeniture,  and  that 
by  rirtne  of  s.  S  Act  I  of  1869  she  must  be  deemed  to  have  acquired  by  the  sunnud  a  permanent 
heritable  and  transferable  right  in  the  estate  without  any  trust  for  the  benefit  of  the  reversionary  heirs 
of  her  husband  ;  and  that,  .on  her  dying  intestftte,  under  cl.  11  s.  22  of  the  same  Act^  and  according  to 
the  Mitacshara  law,  the  estate  descended  as  her  separate  property  to  her  daughter. 

Mr.  Cowiey  Q,C.,  and  Mr.  CoweU  for  the  Appellant,  Brij  Indar  Bahadur 
Singh. 

Mr.  JoshAia  WUliams,  Q.O.,  and  Mr,  Graham  for  the  Appellant,  Lai  Shunker 
Buksh. 

Mr.  Mayne  and  Mr.  Thomas  for  the  Appellant,  Lai  Seetla  Bux. 

Mr.  Leuh,  Q.C.,  Mr.  Doyn£,  and  Mr.  C.  W,  Arathoon  for  Respondent. 

Sir  Ba/mss  Pea>CQck  gave  judgment  as  follows  : — 

These  three  appeals  were  argued  together.  In  each  of  them  the  appellant 
was  plaintiff  in  a  separate  suit  instituted  by  him  against  the  respondent  in  the 
Court  of  the  Deputy  Commissioner  of  Pertabghur,  to  recover  possession  of  Talooka 
Pawansi,  in.Pergunnab  Dingwas,  in  the  province  of  Oudh.  In  each  case  the 
plaintiff  claimed  to  have  become  entitled  to  the  talook,  by  idght  of  inheritance, 
upon  the  deatii  of  Thakoorain  Eablas  Eoer,  the  mother  of  the'  defendant. 

The  property  in  dispute  was  formerly  part  of  the  estate  of  Rai  Chein  Singh, 
the  great-grandfather  of  Mypal  Sin^h.  Mypal  Singh  held  it  under  the  Native 
Government  down  to  the  time  of  his  death,  in  1260  Fuslee,  corresponding  with  the 
year  1852-53. 

Upon  hi3  death  he  left  two  widows ;  the  first  married  was  Mussamat  Subhao 
Eoer,  and  the  second  the  above-mentioned  Thakoorain  ELablas  Eoer.  By  his  ^t 
wife,  Subhao  Eoer,  he  had  t^o  daughters,  of  whom  the  elder,  Jaganatb  Koer,  was 
the  motlier  of  the  appellant,  Brij  Indar  Bahadur  Singh.  The  other  died  without 
issue.  By  his  second  wife,  Thakoorain  Eablas  Eoer,  he  had  one  daughter,  Ranee 
Janki  Eoer,  who  married  Rai  Bajai  Bahadur  Singh,  and  is  the  defendant  in  the 
suits,  and  the  respondent  in  each  of  the  three  appeals. 

At  the  time  of  the  annexation  of  Oudh  the  estate  was  in  the  possession  of 
the  aforesaid  Eablas  Eoer,  to  whom  it  had  descended  as  the  surviving  Mridow  of 
her  depeased  Ifusband,  Mypal  Singh. 
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In  1858  the  estate  was  confiscated  by  the  British  Government  by  virtue  of 
Lord  Canning's  Proclamation  of  the  15th  March  in  that  year. 

The  summary  settlement  for  1858-59  was  made  with  Eablas  Koer.  In  the 
kubooleut  dated  20th  April  1858,  executed  on  her  behalf  on  that  occasion,  she 
was  described  as  the  widow  of  Lall  My  pal  Singh,  and  it  appears  from  an  adminis- 
tration paper  put  in  evidence  in  Brij  Indar's  Case  (Record,  page  8),  that  Kablas 
Eoer  admitted  that  in  virtue  of  the  ancestral  right  of  her  husband  the  regular 
settlement  had  been  made  with  her. 

A  sunnud  was  afterwards  granted  to  her  by  Government,  by  which  the  full 

Eroprietary  right,  title,  and  possession  of  the  estate  was  conferred  upon  her  and 
er  heirs  for  ever,  subject  to  certain  conditions  which  are  not  material  with 
reference  to  the  present  case.  It  was  also  declared  to  be  another  condition  of  the 
grant  that  in  the  event  of  her  dying  intestate,  or  of  any  of  her  successors  dying 
intestate,  the  estate  should  descend  to  the  nearest  male  heir,  accordinj^  to  the  rule 
of  primogeniture,  but  that  she  and  all  her  successors  should  have  mil  power  to 
alienate  the  estate,  either  in  whole  or  in  part,  by  sale,  mortgage,  gift,  bequest,  or 
adoption,  to  whomsoever  she  should  please.  It  was  also  further  declared  that  as 
long  as  the  obligations  imposed  by  the  giant  should  be  observed  by  her  and  her 
heirs  in  good  faith,  so  long  would  the  British  Government  maintain  her  and  her 
heirs  as  proprietor  of  the  estate. 

It  is  extraordinary  that  this  sunnud  is  without  date,  at  least  it  so  appears  in 
the  copy  put  in  evidence  in  each  of  the  three  suits ;  but  it  must  have  been  subse- 
quent to  the  date  of  the  letter  from  Major  MacAndrew,  the  Deputy  Commissioner, 
of  the  4th  February  1861  (Record  Seetla  Bux's  case,  page  4),  for  he  there  states 
that  if  Kablas  would  file  a  deed  of  will  in  the  terms  of  the  proposal  therein  con- 
tained, she  would  receive  a  sunnud  for  the  estate  from  Government.  It  must 
also  have  been  after  the  date  of  her  petition  in  answer,  dated  15th  March  1861, 
in  which  she  asks  to  have  a  sunnud  for  life  granted  to  her.  It  is  exceedingly 
inconvenient,  but  it  often  happens  in  records  sent  up  &om  the  Courts  in  Gudh, 
that  documents  are  without  dates.  Their  Lordships  mention  this  that  the  atten- 
tion of  the  Judicial  Commissioner  may  be  drawn  to  the  subject. 

The  letter  from  Colonel  MacAndrew,  to  which  reference  has  just  been  made, 
and  the  petition  of  Eablas  in  answer  to  it,  were  relied  upon  in  the  argument  on 
the  part  of  the  appellants,  in  order  to  show  that  under  the  grant  to  her  and 
her  heirs  the  heirs  of  her  husband  must  have  been  intended.  They  appear, 
however,  to  their  Lordships  strongly  to  support  the  view  that  the  grant  to 
ILablas  and  her  heirs  was  not  made  through  inadvertence,  and  that  her  heirs 
were  intended. 

In  the  letter  Colonel  MacAndrew  says,  "  Among  the  Thakoors  of  Dingwas 
there  Ls  no  one  next  of  kin  to  the  husband  of  the  Thakoorain  who  may  be  declared 
as  heir,  and  according  to  the  Circular  Orders  she  has  power,  after  the  receipt  of  the 
sunnud,  to  alienate  her  estate  by  will  to  anyone."  He  gives  reasons  why  she 
should  make  a  will  in  favor  of  Seetla,  and  concludes  by  saying,  "  If  you  file  a 
deed  of  will  in  terms  of  the  above  proposal,  you  will  receive  a  sunnud  for  the 
estate  from  the  Government."  (Record,  p.  4.)  In  her  petition  in  answer,  after 
pointing  out  her  objection  to  execute  a  will  in  favor  of  Seetla  Bux,  she  concludes, 
''  I  myself  am  at  a  look-out,  and  as  soon  as  I  get  a  person  of  high  family,  good 
character,  and  condescending  manners,  such  as  will*  answer  my  choice,  I  will  let 
your  honor  know.  Meanwhile,  it  will  be  an  act  of  grace  on  your  part  to  confer 
a  sunnud  on  me  for  life.  On  no  account  am  I  willing  to  adopt  Seetla  Bux 
and  Shunker  Bukst.  I  therefore  pray  that,  on  receipt  of  the  repprt  from  Per- 
tabghur  district,  my  objections  herein  laid  down  may  be  fully  taken  into  con- 
sideration." 

The  Government  after  this,  and  after  having  had  time  for  considering  the 
expediency  of  granting  to  Seetla  Bux  the  succession  to  the  estate  upon  the  death 
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of  Kablas,  conferred  the  estate  upon  her  and  her  heirs  male,  according  to  the  law 
of  primogeniture,  without  even  mentioning  the  status  of  Rablas  as  a  widow,  either 
in  the  operative  words  or  in  describing  her.  If,  therefore,  the  letter  and  petition 
could  properly  be  taken  into  consideration  in  construing  the  Sunnud,  with  a  view 
to  ascertajin  ihe  intentions  of  Qovemment,  they  would  operate  more  against  than 
in  favor  of  the  claims  of  Seetla  and  Shunker. 

Upon  the  death  of  Kablas,  in  August  1872,  the  appellant,  Brij  Indar,  claimed 
to  inherit  as  the  son  of  Jaganath  Koer,  the  daughter  of  Subbao,  the  first  wife  of 
Mypal,  and  the  rival  wife  of  Eablas. 

Lai  Shunker  Buksh  and  Lai  Seetla  Bux  each  claimed  as  a  distant  collateral 
relative  of  Mypal,  the  deceased  husband  of  Kablas.  Each  was  a  son  of  Bagnath 
Singh,  who  was  a  great  grandson  in  the  male  line  of  Rai  Chein  Singh,  who  was 
the  great-grandfather  of  Mypal  Singh. 

Seetla  was  the  son  of  the  first  wife  of  Ra^ath,  and  Shunker,  who  was  bom 
before  Seetla,  was  the  son  of  the  second  wife.  Each  claimed  to  be  male  heir 
according  to  the  law  of  primogeniture. 

The  Deputy  Commissioner  dismissed  the  suit  of  Brij  Indar,  and  also  that  of 
Shunker  Buksh,  and  his  decrees  in  those  suits  were  affirmed  by  the  Commissioner. 
There  was,  tlierefore,  no  appeal  to  the  Judicial  Commissioner  in  either  of  those 
cases,  and  in  each  of  them  the  appeal  to  Her  Majesty  in  Council  is  from  the 
judgment  of  the  Commissioner.  In  the  case  of  Seetla  Bux,  the  Deputy  Com- 
missioner decreed  for  the  plaintiff.  The  Commissioner,  upon  appeal,  reversed  that 
decree,  and  decreed  the  talooka  to  the  defendant,  Janki  Koer,  and  upon  appeal  to 
the  Judicial  Commissioner  he  affirmed  the  decree  of  the  Commissioner.  The 
appeal  of  Seetla  Bux  to  Her  Maje3ty  in  Council  is,  therefore,  from  the  decree  of 
the  Judicial  Commissioner. 

The  case  is  an  important  one,  and  was  very  ably  argued  on  behalf  of  each  of 
the  parties^  and  their  Lordships  have  very  carefully  considered  all  the  arguments 
whicH  were  urged,  and  the  authorities  which  were  cited  in  support  of  the  claims 
of  the  several  appellants. 

The  first  question  to  be  considered  is  whether  the  estate,  in  the  event  of  the 
intestacy  of  Kablas,  descended  to  her  heirs  or  to  the  heirs  of  her  husband.  Upon 
jbhis  point  their  Lordships  entertain  no  doubt. 

They  consider  that*the  sunnud  conferred,  and  was  intended  to.  confer,  a  full 
proprietary  and  transferable  right  in  the  estate  upon  Kablas  and  her  male  heirs 
according  to  the  law  of  primogeniture,  and  not  merely  to  confer  upon  her  an 
^8tate  for  life,  with  full  power  of  alienation,  and  with  remainder  to  the  male  heirs 
pf  her  husband,  ii^  the  event  of  her  dying  intestate  without  having  alienated  it  in 
her  lifetime. 

If  the  interest  which  Kablas,  as  the  widow  qf  her  deceased  husband,  originally 
took  in  the  property  had  remained  unaltered,  she  would  have  had  no  power  of 
alienation  either  in  her  lifetime  or  by  will.  The  estate  would  have  descended 
to  the  heirs  of  her  husband,  and  not  to  her  heirs  ;  but  her  interest  as  widow  and 
that  of  the  reversionary  heirs  were  absolutely  destroyed  and  put  an  end  to  by  the 
ponfiscation  under  Lord  Canning  s  Proclamation,  by  which  it  was  declared  that 
"  the  whole  proprietary  right  in  the  soil  is  confiscated  to  the  Bptish  Government, 
which  will  dispo^  of  that  right  in  such  mannep  as  to  it  may  seem  fitting."  In 
(disposing  of  that  right  by  the^sunnud,  the  Grovernment  granted  to  Kablas  and  her 
heirs  mcde,  according  to  the  law  of  primogeniture,  the  full  proprietary  right  and 
title  to  the  estate. 

The  title,  hoi^ever,  does  not  depend  entirely  upon  the  sunnud,  for  in  1869 
Act  No.  I  of  that  year  was  passed  to  prevent,  as  appears  from  the  preamble,  doubts 
as  to  the  nature  of  fihe  rights  of  certain  talookdars  and  others  in  the  estates  which 
had  been  conferred  upon  them  by  the  British  Government,  and  as  to  the  course  of 
succession  theieto. 
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By  s.  2  the  word  **talookdar"  was  defined,  and  it  was  declared  to  mean  "any 
person  whose  name  is  entered  in  the  first  of  the  lists  mentioned  in  s.  8." 

The  name  of  Thakoorain  Kablas  Koer  was  entered  in  the  first  of  such  lists. 
It  was  also  entered  in  the  second  of  the  lists  mentioned  in  s.  8  as  one  whose  estate, 
according  to  the  custom  of  the  family  on  and  before  the  13th  February  1856, 
ordinarily  descended  to  a  single  heir. 

By  s.  10  of  the  Act,  list  No.  1  is  conclusive  evidence  that  Eablas  was  a 
talookdar  within  the  meaning  of  the  Act,  and  there  can  be  no  doubt  that  the 
estate  in  dispute  is  one  of  the  estates  referred  to  by  the  Act,  and  that  by  virtue 
of  s.  3,  Eablas  Koer  must  be  deemed  to  have  acquired  by  the  sunnud  a  permanent 
heritable  and  transferable  right  in  the  estate  in  dispute. 

It  was  contended  by  Counsel  that  a  trust  was  created,  and  that  Kablas  took 
the  estate  upon  trust  for  those  who  would  have  been  entitled  to  it  if  it  had  not 
been  confiscated.  To  hold  that  such  a  trust  arose  would  reduce  to  a  nullity  the 
confiscation  and  the  disposal  by  the  Government  of  the  property  confiscated. 
The  power  of  alienation  by  sale,  mortgage,  gift,  or  bequest,  was  wholly  inconsistent 
with  an  intention  on  the  part  of  Gk)vemment  to  create  a  trust  for  the  benefit  of 
the  reversionary  heirs  of  her  husband.  Their  Lordships  are  of  opinion  that  no 
trust  was  created  by  the  sunnud  or  by  the  Act  of  1869;  and  there  is  no  evidence 
that  a  trust  was  created  in  any  other  manner. 

As  regards  the  succession,  their  Lordships  are  of  opinion  that  the  limitation 
in  the  sunnud  was  wholly  superseded  by  Act  I  of  1869,  and  that  the  rights  of  the 
parties  claiming  by  descent  must  be  governed  by  the  provisions  of  s.  22  of  that 
Act.  By  that  Section  it  was  enacted  that  if  any  talookdar  whose  name  should 
be  inserted  in  the  second^  third,  or  fifth  of  the  lists  mentioned  in  s.  8,  or  his  heir 
or  legatee,  should  die  intestate,  such  estate  should  descend  in  manner  therein 
described. 

Their  Lordships  do  not  consider  that  the  positive  limitations  in  that  Section 
are  in  any  way  controlled  by  the  provision  in  s.  3  of  the  Act,  that  the  right 
acquired  by  virtue  of  the  talookdary  sunnud  should  be  subject  to  all  the  condi- 
tions afiecting  the  talookdar  contained  in  the  sunnud  under  which  the  estate  is 
held.  They  understand  the  conditions  refetted  to  in  cL  4  of  that  Section  to  be  the 
conditions  of  loyalty  and  good  service  mentioned  in  the  letter  of  the  19th  October 
1859,  republished  in  the  first  schedule  of  the  Act,  and  to  the  other  conditions  of  a 
similar  nature,  such  as  those  of  surrendering  arms,  destroying  forts,  etc.,  contained 
in  the  sunnud. 

tt  was  contended  in  the  Lower  Court,  on  the  part  of  Brij  Indar,  that  he  being 
the  son  of  a  daughter  of  a  rival  wife,  and  having  been  treated  by  Kablas  in  all 
respects  as  her  own  son,  came  within  the  meanmg  of  cl.  4  of  s.  22;  but  it  was 
found  by  both  the  Lower  Courts  that  there  was  no  proof  that  he  had  been  so 
treated,  and  their  Lordships  entirely  agree  in  that  finding.  It  is  unnecessary, 
therefore,  to  express  ctny  opinion  as  to  Whether  he  was  the  son  of  a  daughter  of 
Kablas  Koer,  the  talookdar,  within  the  meaning  of  the  01aus& 

It  having  been  decided  that  Brij  Indar  did  not  come  under  cl.  4  s.  22,  neither 
of  the  plaintiffs  is  within  the  description  contained  in  els.  1  to  10,  both  inclusive. 

The  case  is  therefore  to  be  governed  by  cl.  11,  which  is  as  follows: — 

"  Or  in  default  of  any  such  descendant,  then  to  such  persons  as  would  have  be^a 
entitled  to  succeed  to  the  same  under  the  ojrdinai^^  law  to  which  persons  of  the 
religion  and  tribe  of  such  talookdar  or  grantee  are  subject" 

In  the  absence  of  any  special  custom  applicable  to  the  particular  tribe  or 
family  to  which  Kablas  belonged  (as  to  which  advertence  will  be  made  here- 
after), the  ordinary  law  applicable  to  persons  of  her  religion  and  tribe  is  the 
Mitacshara. 

Chapter  2  s.  ll  treats  of  the  separate  property  of  a  woman,  and  of  the  distribu- 
tion of  it.    In  par.  1  of  that  Section  it  is  said, "  What  was  given  to  a  woman  by  the 
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father,  the  mother,  the  husband,  or  a  brother,  or  received  by  her  at  the  naptial 
fire,  or  presented  to  her  on  her  husband's  marriage  to  another  wife,  as  also  any 
other  (separate  acquisition),  is  denominated  a  woman's  property." 

It  was  stated  in  the  course  of  the  argument  by  the  learned  Counsel  for 
Shunker  Buksh,  that  in'the  original  of  par.  1  cap.  2  s.  11  of  the  Mitacshara,  and  of 
par.  12  cap.  4  s.  1  of  the  Dayabhaga,  the  words  translated  as  '*  separate  acquisi- 
tion "  are  not  used,  and  that  the  proper  translation  is  "  and  the  like,"  or  **  and 
such  like."  It  does  not  appear  to  their  Lordships  to  be  important  whether  this 
is  so  or  not.  The  learned  Counsel  may  be  correct.  But  the  words  **and  the 
like  "  or  "  in  such  like  "  would  show  that  the  author  did  not  intend  to  limit  his 
definition  to  the  particular  kinds  of  property  therein  enumerated.  This  is  very 
clear  when  the  subsequent  paragraphs  are  referred  to. 

At  par.  4  cap.  2  s.  11  of  the  Mitacshara  it  is  said,  "  The  enumeration  of  six 
sorts  of  woman's  property  by  Menu,  *  What  was  given  before  the  nuptial  fire, 
what  was  presented  in  the  bridal  procession,  what  has  been  bestowed  in  token  of 
affection  or  respect,  and  what  has  been  received  by  her  from  her  brother,  her 
mother,  or  her  father,  are  denominated  the  sixfold  property  of  a  woman  "  (Menu,  9, 
194),  is  intended,  not  as  a  restriction  of  a  greater  number,  but  as  a  denial  of  a  less." 
The  Dayabhaga  is  to  the  same  effect     Par^  18  cap.  4  s.  1  is  as  follows  :-^ 
*'  Since  various  sorts  of  separate  property  of  a  woman  have  been  thus  pro- 
pounded without  any  restriction  of  number,  the  number  six  as  specified  by  Menu 
and  others  is  not  definitely  meant.    But  the  texts  of  the  sages  merely  intend  an 
explanation  of  woman's  separate  propertjr.     That  aUme  is  her  peculiar  property, 
ivhich  she  has  power  to  give,  edly  or  use,  vndependently  of  her  husband's  control" 
Again,  in  the  Mitacshara,  par.  2  ch.  2  s.  11,  it  is  laid  down  that  property 
which  she  may  have  acquired  by  inheritance,  purchase,  partition,  seizure,  or 
finding,  are  denominated  by  Menu  and  the  rest  "  woman's  property." 

Again,  par,  3, "  The  term  *  woman's  property '  conforms  in  its  import  with  its 
6tymol(^y,  and  is  not  technical;  for  if  the  literal  sense  be  admissible,  a  technical 
acceptation  is  improper." 

There  is  a  note  to  par.  2,  above  quoted^  with  reference  to  property  obtained 
by  inheritance,  and  their  Lordships'  attention  was  called  to  it  by  the  learned 
Counsel  for  Shunker  Buksh ;  but  as  the  estate  in  dispute  did  not  come  to  Eablas  by 
inheritanee,  it  is  unnecessary  to  determine  whether  immoveable  property  acquired 
by  a  woman  by  inheritance  is  "  woman's  property."  It  has  been  decided  that  a 
woman  cannot,  even  according  to  the  Mitacshara,  alienate  immoveable  property 
inherited  from  her  husband,  and  that  upon  her  death  it  descends  to  the  heirs  of 
her  husband,  and  not  to  her  heirs — Mussumat  Thakoor  Deyhee  v.  Rai  BalvJc  Ham, 
11  Moore's  Indian  Appeals,  175.* 

The  question  does  not  arise  in  this  case  whether  if  the  grant  had  been  made 
to  Kablas  in  her  husband's  lifetime  the  property  would  have  been  her  -peculiar 
property,  over  which  her  husband  would  have  had  no  dominion  or  control  (see 
Dayabha^,  chap.  4  s.  1  pars.  20  and  23) ;  for  the  property  was  granted  to 
Eablas  aAer  her  husband's  death.  The  talooka  must^  in  their  Lordships'  opinion, 
be  considered  to  have  been  the  property  of  Kablas  at  the  time  of  her  death. 

A  woman's  property  having  been  described  in  the  first  eight  paragraphs  of 
the  Section,  the  distribution  of  it  is  then  propounded— "her  kinsmen  take  it  if 
she  die  without  issue;"  but  it  is  only  in  the  event  of  her  dying  without  issue 
that  her  kinsmen  succeed. 

Par.  9  goes  on :  "  K a  woman  die  '  without  issue' — ^that  is  leaving  no  progeny 
—in  other  words,  having  no  daughter,  nor  daughter's  daughter^  nor  daughter's 
son,  nor  son,  nor  son's  son,  the  woman's  property,  as  above  desci'ibed,  shall  be 
taken  by  her  kinsmen,  namely,  her  husband  and  the  rest,  as  will  be  forthwith 
described." 

♦  10  W.  R.  P.  C.  3 ;  2  Suth.  P.  C;  R.  49* 
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Par.  10.  "  The  kinsmen  have  been  declared  generally  to  be  competent  to 
succeed  to  a  woman's  property."  The  author  now  distinguishes  different  heirs, 
according  to  the  diversity  of  the  marriage  ceremonies.  The  property  of  a  chUcUesa 
woman  married  in  the  form  denominated  Brahma,  or  in  any  of  the  four  unblamed 
modes  of  marriage,  goes  to  her  husband ;  but  if  she  leave  progeny  it  will  go  to  her 
daughter's  daughters.  In  other  forms  of  marriage,  as  the  Asura,  etc.,  it  goes  to 
her  father  and  mother  on  failure  of  her  own  issue." 

The  words  "daughter's  daughter"  are  made  dear  by  par.  15 :  "On  failure  oi 
all  daughters,  the  granddaughters  in  the  female  line  take  the  succession,  under 
the  text;  'if  she  leave  progeny  it  goes  to  her  daughter's  daughter.' "  And,  again, 
by  par.  12,  "  In  all  forms  of  marriage,  if  the  woman  leaves  progeny — that  is,  if  she 
have  issue — ^her  property  devolves  on  her  daughters.  In  this  place,  by  daughters, 
granddaughters  are  signified ;  for  the  immediate  female  descendants  are  expressly 
mentioned  in  a  preceding  passage :  *  The  daughters  share  the  residue  of  their 
mother's  property  after  payment  of  her  debts.*  ' 

Par.  13.  "Hence,  if  the  mother  be  dead,  daughters  take  her  property  in  the 
first  instance. 

Par.  16  deals  with  the  case  of  a  multitude  of  granddaughters,  and  is  not 
applicable  to  the  present  case. 

A  custom  of  the  tribe  was  set  up  and  relied  upon  to  the  effect  that  the  pro- 
perty of  a  Bissein  could  be  inherited  only  by  a  Bissein,  and  that  it  descended  to 
collateral  male  heirs  in  preference  to  a  daughter. 

The  Commissioner  ui  his  judgment  said  that  the  custom  among  Chattris  that 
collaterals  are  preferred  to  daughters  is  no  doubt  true,  but  it  cannot  be  said  to  be 
specially  proved  in  the  case  of  Bissein  Chattris.  The  Judicial  Commissioner, 
however,  was  of  opinion  that  the  plaintiff  had  failed'  to  prove  the  special  usage 
and  custom  which  ne  had  set  up,  and  that  there  was  no  sufficient  evidence  to 
warrant  the  Courts  excluding  daughters  from  the  succession  (Record  in  Seetla 
Bux's  Case  1001 

Their  Lordships  concur  in  that  View, 'and  are  of  opinion  that  there  was  no 
sufficient  evidence  to  prove  the  custom  set  up.  Beyond  all  doubt  there  was  no 
such  custom  proved  .as  regards  the  separate  or  absolute  property  of  a  woman. 
Their  Lordships  are,  therefore,  of  opinion  that,  under  cl.  11  s.  22,  the  estate 
descended  to  the  defendant  (respondent)  as  the  person  entitled  under  the  ordinary 
law  to  which  persons  of  her  mother's  religion  and  tribe  were  subject ;  and  being 
of  that  opinion,  it  is  not  necessary  to  consider  whether,  if  Elablas  had  died  without 
issue,  eilner  of  the  plaintifis  would  have  been  entitled  to  succeed  to  the  estate. 

The  Judicial  Commissibner  held  that  the  persons  entitled  to  succeed  must  be 
sought  amongst  the  heirs  of  the  husband,  and  not  of  the  widow.    Record,  p.  lOO. 

In  this  view  of  the  case  their  Lordships,  for  the  reasons  above  stated,  cannot 
concur.  The  decree  of  the  Judicial  Commissioner  was  notwithstanding  correct ; 
for  he,  holding  that  the  defendant  was  heir  to  her  father,  Mypal,  dismissed  the 
appeal  against  the  decree  in  her  favor. 

Their  Lordships  hold  that  that  appeal  was  properly  dismissed  upon  the 
ground  that  the  talook  descended  to  her  as  heir  to  her  mother,  who,  at  thd  time 
of  her  death,  was  the  talookdar,  .and  had  a  permanent  heritable  right  in  the  estate. 

Their  Lordships  will  therefore  humbly  recommend  Her  Majesty  jto  aflSrm  the 
decrees  of  the  Commissioner  in  the  respective  cases  of  Brij  Indar  and  of  Shunker 
Buksh,  and  to  affimi  the  decree  of  the  Judicial  Commissioner  in  the  case  of  Seetla 
Bux, 

The  appellants  in  each  of  the  appeals  must  pay  the  respondent's  costs  ih  that 
appeal 
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The  22n(i  November  1877. 

Sir  James  W.  Colvile,  Sir  Barnes  Peaeock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

Meg.  XVII  of  1806,  «.  8 — Mortgage — Foreclosure — Notification — Onus  Probandi 
— Year  of  Grace — Service  {upon  some  of  the  Mortgagors) — Purchasers 
(pwt  in  Possession) — Conditional  Sale, 

On  Appeal  from  the  High  Court  at  GaUvJtta. 

Norender  Narain  Singh 

versus 

Dwarka  Lai  Mundur  and  others. 

Considering  that  the  duties  of  the  Zillah  Jadge  in  the  matter  of  a  foreclosure  ore  of  a  ministerial 
nature^  and  con^ering  the  yast  importance  to  mortgagors  of  the  notification  by  the  Judge  required  by 
8.  8  Bc^.  XVII  of  1806,  and  the  consequences  which  follow  if  they  do  not  redeem  within  the  pre- 
scribed time,  their  Lordships  were  of  opinion  that  the  service  of  it  should  be  established  by  evidenoe  in 
a  suit  brought  to  enforce  the  foreclosure,  and  that  it  would  be  going  too  far  to  say  that  the  finding  of 
the  Judge  ib  prUnAfcusie  eyidenoe  of  the  fact  of  service,  shifting  the  onUt  of  proof  upon  such  an  impor- 
tant point,  and  relieving  the  mortgagee  from  giving  affirmative  proof  of  the  due  performance  of  a 
condition  necessary  to  be  established  before  the  foreclosure  can  attach  upon  the  estate. 

The  Full  Bench  decision  in  10  W.  R;  27,  that  the  year  during  which  the  mortgagor  may  redeem  his 
pvoperty  runs,  not  from  the  date  of  the  perwannah  or  the  issuing  of  it  by  the  Ja<^e,  but  from  the  time 
of  service,  adopted. 

Service  upon  some  only  of  th^  mortgagors  would  b6  insufficient  to  warrant  the  foreclosure  of  the 
whole  proper^  or  any  of  it  where  it  is  sought  to  foreclose  the  whole  estate  as  upon  one  mortgage 
against  all. 

The  mortgagee,  when  he  seeks  to  foreclose,  must  discover  and  serve  the  persons  who  are  the  then 
owners  of  the  estate,  not  excepting  purchasers  who  have  not  taken  possession. 

Where  a  vendee  took  a  deed  of  conditional  sale  from  the  vendors  to  act  upon  it  in  case  he  should 
think  it  right,  but  did  not  think  it  right  to  do  so,  and  having  kept  it  for  a  long  time  without  acting 
upon  it  in  his  lifetime,  it  was  held  that  there  was  sufficient  evidence  in  this  and  other  cxrcumstances  of 
the  c^se  leading  to  the  conclusion  that  it  was  not  a  bondjide  conveyance  as  against  bondjide  purchasers. 

Mr,  Leith,  Q.C.,  and  Mr.  Doyns  for  Appellant. 
Mr,  C.  W.  Aroithoon  for  Respondent. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

This  is  an  appeal  in  a  suit  brought  by  the  heirs  of  Bajah  Tek  Narain  Singh 
against  i6ertain  parties,  who  may  be  described  as  the  family  of  Bass^  forming  one 
set  of  defendants,  and  persons  called  Mundur  who  formed  another  set,  the  latter 
being  purchasers  of  the  property  in  question  from  the  Dasses.  The  suit  was 
brought  for  possession  and  for  registration  of  names  (as  stated  in  the  plaint), 
**  with  respect  to  3  annas  7  gundas  3  cowries  1  krant  out  of  5  annas  3  gundas 
1  Cowrie  1  krant,  of  Mouzah  Dooram  Mudehpoore  'usli'  with  *  dakhili'  Pei^unnah 
Kesingpore  Koora,  the  property  referred  to  in  th*  deed  of  conditional  sale,  after 
deducting  1  anna  15  gund^  2  cowries,  the  right  and  interest  of  Sri  Narain  Dass, 
Bachee  Lai  Dass,  Bajah  Bam  Dass,  Muhtab  Dass,  alias  Laljee  Dass,  and  Chundbal 
k^ishore  Dass,  purchased  by  your  petitioner's  ancestor,  and  the  right  and  interest 
of  Shunker  Batti  purchased'  at  auction  on  the  10th  January  1868,  subsequent 
to  alcquirin^  the  deed  of  conaitional  purchase,  at  an  execution  sale  by  your  peti- 
tioner." The  itJonclusion  of  the  plaint  is :  "  Since  the  principal  and  interest  of  the 
knortgage  was  neither  deposited  nor  paid  by  the  vendors  pursuant  to  the  terms 
t)f  the  mortgage  bond,  the  foreclosure  in  accordance  with  Beg.  XVII  of  1806 
was  formally  eflTected  in  the  Judge's  Court  at  Bhaugulpore  by  a  proceeding  dated 
the  23rd  June  1867,  and  the  period  of  one  year  fixed  by  ^he  above  law  expired 
on  the  27th  February  1868,  and  within  that  period  the  amount  entered  in  the 
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bond  and  interest  were  not  paid,  and  the  conditional  sale  aforesaid  became  abso- 
lute on- the  27th  February  1868,  corresponding  with  the  19th  Falgoon  1275  F.S., 
and  the  cause  of  action  for  possession  and  mesne  profits  arose  from  the  same  date." 

This  action,  therefore,  is  brought  after  proceedings  for  foreclosure  had  been 
taken  upon  the  deed  of  conditional  sale  referred  to  ii^  the  plaint,  and  to  give  effect 
to  those  proceedings.  This  deed  is  dated  the  30th  November  1858;  it  is  from 
numerous  members  of  the  family  of  Dass,  in  all  19 ;  the  deed  states  that  they  had 
"  sold  and  transferred  all  and  every  the  5  annas  3  gundas  1  cowrie  1  krant  of  the 
entire  16  annas  original  with  dependencies  in  Mouzah  Dorum  Mudehpoora,'*  in 
lieu  of  Rs.  5,000  which  had  been  advanced  by  Rajah  Tek  Narain  Sing.  The 
further  statement  is,  "  We  have  received  the  consideration  money  in  full  in  one 
lump  sum  in  cash  from  the  said  vendee,  and  brought  the  same  into  our  possession 
and  enjoyment.  We  execute  this  deed  of  conditional  sale  for  two  years  in  lieu  of 
the  said  consideration,  and  delivering  it  to  the  vendee  hereby  declare  and  give  in 
writing  that  the  said  vendee  shall  enter  into  possession  and  occupancy  of  the 
property  sold  by  right  of  purchase  as  proprietor.  We  promise  that  in  the  space 
of  two  years  from  the  date  of  this  deed  of  sale  we  shall  pay  the  consideration 
money  in  question  in  cash  in  one  lump  sum  to  the  vendee  aforesaid,  and  take  this 
deed  of  sale  back.  In  case  we  do  not  repay  the  consideration  in  question  the 
vendee  shall,  after  the  expiration  of  the  time,  be  at  liberty  to  foreclose  and  com- 
plete the  sale  under  the  provisions  of  Reg.  XVII  of  1806  A.D.,  and  enter  into 
possession  and  occupancy  of  the  property  sold,  and  to  have  his  own  name  registered 
in  the  Government  Records  in  the  column  of  proprietor.*' 

It  seems  that  the  Rajah  did  not  take  possession,  and  no  interest  appears  to 
have  been  paid  or  demanded  until  proceedings  were  taken  after  the  Rajah's  death 
by  the  present  plaintiffs  to  foreclose  the  property,  under  s.  8  of  Reg.  XVII  of  1806. 

The  first  question  which  arisen  (being  the  question  upon  which  the  High 
Court  have  decided  the  case  in  favor  of  the  defendants)  is  whether  the  directions 
in  that  Section  have  been  fulfilled.  The  High  Court  held  that  there  was  no 
Rufficient  proof  of  notification  made  to  the  defendants  of  the  petition  of  the 
plaintiffs  claiming  foreclosure,  and,  that  being  the  question,  it  will  be  right  to 
look  at  the  terms  of  the  eighth  Clause.  The  enactment  is, "  Whenever  the  receiver 
or  bolder  of  a  deed  of  mortgage  and  conditional  sale,  such  as  is  described  in  the 
preamble  and  preceding  Sections  of  this  Regulation,  may  be  desirous  of  foreclosing 
the  mortgage,  and  rendering  the  sale  conclusive  on  the  expiration  of  the  stipulated 
period,  or  at  any  time  subsequent  before  the  sum  lent  is  repaid,  he  shall  (after 
demanding  payment  from  the  borrower  or  his  representative)  apply  for  that 
purpose  by  a  written  petition,  to  be  presented  bv  himself  or  by  one  of  the  autho-; 
rised  vakeels  of  the  Court  to  the  Judge  of  the  zillah  or  city  in  which  the  mortgaged 
land  or  other  property  may  be  situated.  The  Judge,  on  receiving  such  written 
application,  shall  cause  the  mortgagor  or  his  legal  representative  to  be  furnished 
as  soon  as  possible  with  a  copy  of  it,  and  shall  at  the  same  time  notify  to  him  by 
a  perwannah,  under  his  seal  and  official  signature,  that  if  he  shall  not  redeem  the 
property  mortgaged  in  the  manner  provided  for  by  the  foregoing  Section  withii^ 
one  year  from  the  date  of  the  notification,  the  mortgage  will  be  finally  foreclosed, 
and  the  conditioned  sale  will  become  conclusive." 

The  condition  of  foreclosure  required  by  that  Section  is  that  the  mortgagor 
should  be  furnished  with  a  copy  of  the  petition,  and  should  have  a  notification 
from  the  Judge,  in  order  that  he  may  within  a  year  from  the  time  of  such  notice 
redeem  the  property ;  and  in  an  action  of  this  kind,  which  is  brought  to  recover 
possession  as  upon  a  foreclosure,  it  is  essential  for  the  plaintiff  to  satisfy  the  Court 
that  this  condition  has  been  complied  with. 

It  has  been  contended  on  the  part  of  the  appellant  that  it  is  within  the 
province  of  the  Judge  of  the  Zillah  Court  to  determine  whether  the  notice  has 
been  duly  served  or  not,  q,nd,  although  it  has  not  been  urged,  or  only  very  faintly 
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urged,  that  his  finding  would  be  conclusive  on  the  point,  it  has  been  strongly- 
insisted  that  a  finding  of  the  Judge,  recorded  by  him  in  the  proceedings  upon  the 
foreclosure  petition,  would,  at  the  least,  be  primd  facie  evidence  of  the  teuct  of 
service. 

The  general  nature  of  the  proceedings  under  the  above  Regulation  was  suc- 
cinctly stated  in  a  judgment  of  this  Committee,  in  which  it  was  pointed  out  that 
the  functions  of  the  Juoge  under  s.  8  are  purely  ministerial  (Forbes  v.  Ameeroonissa 
Begum,  10  Moore  I.  A.  350).* 

Their  Lordships,  considering  that  the  duties  of  the  Zillah  Judge  in  the  matter 
of  a  foreclosure  are  of  a  ministerial  nature,  considering  the  vast  importance  to 
mortgagors  of  the  notification,  and  the  consequences  which  follow,  if  they  do  not 
redeem  within  the  prescribed  time,  are  of  opinion  that  the  service  of  it  should  be 
established  by  evidence  in  a  suit  like  the  present^  which  is  brought,  in  &ct,  to 
enforce  the  foreclosure.  The  proceedings  of  the  Judge  are  ex  parte,  and  ev«i  if 
the  Judge  examined  the  Nazir  or  person  who  served  the  notice,  it  would  be  un- 
satisfactory that  the  estate  of  the  mortgagor  should  depend  upon  his  opinion. 
The  argument  indeed  was  not  pressed  that  it  would  be  conclusive,  but  it  w^d 
be  going  far  to  say  that  it  is  of  such  authority  as  to  be  prvmd  fade  evidence, 
which  should  shift  the  onus  of  proof  upon  such  an  important  point,  and  relieve 
the  mortgagee  from  giving  affirmative  proof  of  the  due  performance  of  a  condi- 
tion necessaiy  to  be  established  before  the  foreclosure  can  attach  upon  the  estata 

In  the  pi*esent  instance,  however,  the  case  shows  that  the  Judge  had  no  proofs 
properly  so  called,  of  the  service.  It  is  plain  from  the  manner  in  which  the  entry 
Sf  tL  ^rvice  is  m'«ie  that  nothiBg  mo^^occurred  than  this,  that  the  Nazir  havi^ 
received  the  perwannah,  made  a  return,  as  it  is  called,  on  the  back  of  it  stating 
what  he  had  done  with  it.  The  substance  of  the  return  is  stated  in  the  proceed- 
ings of  the  Judge.  After  recording  that  **  notices  and  copies  of  the  petition  for 
foreclosure  of  mortgage  addressed  to  the  opposite  party,  dated  the  27tb  February 
1866  A.D.,  were  delivered  to  the  Na^ir  under  a  perwannah  to  serve  on  the  oppo- 
site party,"  it  goes  on,  **  thereupon  the  Nazir  submitted  a  return  on  the  back  of 
the  perwannah  to  the  efiect  that  he  could  not  meet  the  opposite  party,  and  that 
he  had  stuck  up  a  copy  of  the  notice  and  of  the  petition  to  the  houses  of  each  of 
the  opposite  party,  along  with  two  receipts  in  the  Hindee  character,  severally 
dated  13th  and  14th  Cheyt  1273  F,S.,  written  by  Bunsi  Chowki  Dar  and  Bochal 
Chamar  'Poneas,'  inhabitants  of  ,Mouzah  Ehoksisyam,  Perguimah  Nesingpore 
Koora,  which  were  aimexed  on  the  record."  Then  it  goes  on, — "  To-day  the  record 
of  the  case  was  brought  up,  and  on  a  reference  to  the  return  submitted  by  the 
Nazir  it  appeared  that  the  notice  had  been  duly  served.''  Therefore  we  have  on 
the  face  of  this  document  what  the  Judge  considered  to  be  proof  of  the  notice, 
namely,  the  return  of  the  Nazir,  which  is  a  mere  statement  of  that  officer,  without 
apparently  any  verification  upon  oatb>  or  any  excunination  of  the  Nazir  by  the 
Judge. 

Upon  the  trial  no  proof  whatever  was  given  by  the  plaintifis  of  the  service 
of  the  notification.  They  appear  to  have  relied  on  the  recorded  return  of  the 
Nazir.  But  it  was  contended  that  the  want  of  proof  is  immaterial,  in  consequence 
of  certain  admissions  contained  in  two  petitions  filed  on  the  part  of  the  mortgagors, 
the  Dasses.  One  is  a  petition  signed  by  five  and  the  other  by  six.  They  were 
orimnally  19  in  number,  and  the  remainder  do  not  appear  to  have  petitioned  or 
to  have  made  any  admission.  The  first  petition  refers  in  this  way,  and  in  this 
way  only,  to  the  service:  ^'  The  applicants  caused  a  notice  under  Reg.  XVII  of  1806 
to  be  issued  on  the  27th  February  1866,  clandestinely  served  without  the  knowledge 
and  information  of  your  petitioners.  Now  your  petitioners  having  come  to  the 
knowledge  of  the  case  from  some  out-of-the-way  sources,  ofier  objections  on  the 
following  grounds."     This  petition  appears  to  have  been  presented  a  short  time 
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only  before  the  end  of  the  year  of  grace,  and  contains  no  admission  of  the  time, 
or  sufficiency  of  the  service.  Their  Lordships,  therefore,  consider  that  it  does  not 
amount  to  an  admission  that  the  notice  had  been  properly  served  upon  them  at 
the  time  at  which  the  mortgagee  alleges  it  to  have  been,  or  that  they  had  know- 
ledge of  it  at  a  time  which  would  have  justified  the  foreclosure. 

The  other  petition,  ;io  doubt,  does  contain  an  admission.  There  is  this  state- 
ment in  it:  "The  petitioners  have  under  a  deed  of  conditional  sale,  dated  the 
9th  Aughan  1266  F.S.,  for  Rs.  5,000,  had  notice  under  Reg.  XVII  of  1806,  in 
respect  of  5  annas  3  gundas  1  cowrie  1  krant  .of  Mouzah  Dorum  Mundehpoora, 
Pergunnah  Nesingpore  Koora,  Zillah  Bhaugulpore,  issued  to  us.  Therefore  we  beg 
to  submit  our  objections.''  It  is  true  they  do  not  in  terms  admit  the  time  at  which- 
they  had  notice,  but  with  regard  to  those  petitionees  a  Judge  would  not  be  wrong 
in  holding  that  there  was  an  admission  by  them  of  due  service.  But  this  petition 
is  the  petition  of  six  only  out  of  the  19  mortgagors. 

The  importance  of  requiring  proof  of  the  service  of  the  notice  and  not  trusting 
to  a  bare  statement  that  notice  had  been  duly  served,  is  enhanced  by  the  considera- 
tion that  it  has  been  held  by  a  decision  of  the  Full  Bench  of  the  High  Court  of 
Bengal  that  the  year  during  which  the  mortgagor  may  redeem  his  property  runs, 
not  from  the  date  of  the  perwannah  or  the  issuing  of  it  by  the  Judge,  but  from 
the  time  of  service.  (Mohesh  Ckvmder  Pein  v.  Mussaraut  Tarinee^  10  W.  R,  27.) 
This  decision  overruled  some  cases  in  the  late  Sudder  Courts,  in  which  it  had 
been  held  that  the  year  was  to  run  from  the  date  of  the  notification.  Their  Lord- 
ships are  quite  prepared  to  adopt  the  decision  of  the  Hi^h  Court.  It  is.  obvious 
that  if  the  year  is  to  run  from  the  date  of  the  perwanniui,  the  negligence  of  the 
Nazir,  or  other  circumstances,  may  prevent  its  service  for  a  considerable  time  after 
its  date,  and  so  the  mort^gor  would  lose  the  benefit  of  the  frill  time  which  it  was 
intended  by  the  Regulation  to  give  him. 

The  necessity  of  proving  service  of  the  notice  has  recently  been  decided  by 
two  Courts  in  India,  one  a  Division  Court  of  the  High  Court  of  Bengal)  and 
another  a  Division  Court  of  the  North- Western  Provinces.  In  both  it  has  been 
held  that  the  service  should  be  proved  in  the  action  which  is  brought  to  enforce 
the  foreclosure.  (Syud  Eusuf  AH  Khan  v.  Mussimuit  Azumtooisaa,  Weekly 
Reporter,  1864,  page  49.  The  case  in  the  North- Western  Provinces  is  in  the  3rd 
High  Court  Reports  of  that  Province,  page  323,) 

What  their  Lordships  have  held  with  regard  to  the  service  of  the  notice  would 
be  sufficient  to  dispose  of  the  case  ag^nst  the  appellants  but  for  the  fact,  to  which 
allusion  has  already  been  made,  of  the  admission  by  some  of  the  defendants  that 
they  had  received  the  notice.  This  opens  the  question  whether  the  foreclosure 
is  complete  as  against  all  or  any  of  the  mortgagors.  The  High  Court  has  held 
that  the  omission  to  serve  any  one  of  the  mortgagors  would  be  fatal  to  the  validity 
of  the  foreclosure.  Their  Lordships  think  that  in  the  circumstances  of  this 
case  service  upon  those  only  of  the  mortgagors,  whose  petition  admitted  service, 
would  be  insufficient  to  warrant  the  foreclosure  of  the  whole  property  or  of  cmy* 
of  it 

This  is  a  mortgage  for  one  entire  sum,  and  the  property,  although  held  in 
certain  shares,  was  mortgaged  as  a  whole  to  the  extent  of  five  annas  and  a  fraction, 
and  wi^s  redeemable  only  upon  payment  of  the  entire  sum.  Each  and  every  one 
of  the  mortgagors  was  interested  in  the  payment  of  that  money  and  the  redemption 
of  the  estate,  and  each  e^d  every  one  of  them  had  a  right  by  payment  of  the 
money  to  redeem  the  estate,  seeking  his  contribution  from  the  others.  The  equity 
of  redemption  of  those  who  were  not  summoned,  and  who  had  no  notice  that  the 
mortgagee  was  demanding  his  money,  cannot  be  foreclosed,  because  those  who  have 
been  served  have  omitted  to  redeem.  It  is  impossible  for  the  mortgagee  to  obtain 
a  foreclosure  of  the  whole  of  the  estate  upon  a  service  on  some  only  of  the  mort- 
gagors.   Then  with  respect  to  the  mortgagors  who  have  admitted  notice,  it  is  to 
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be  observed  that  it  was  not  sought  to  foreclose  the  individual  shares  of  each  as 
against  each,  but  to  foreclose  the  whole  estate,  as  upon  one  mortgage,  one  debt, 
and  one  entire  right  against  all. 

Further,  the  Mundurs,  the  defendants  of  the  second  class,  purchased  some 
share  of  some  of  the  Dasses  before  the  foreclosure  proceedings  took  place.  It 
appears  that  in  February  1861,  two  or  three  years  after  the  conditional  sale,  and 
before  the  Jiotice  of  foreclosure,  two  gundas  and  two  cowries  was  sold  to  the 
Mundurs.  It  is  said  that  they  did  not  take  possession,  but  they  had  become  by 
this  purchase  the  owners  of  the  equity  of  redemption  of  the  purchased  shares,  and 
notice  of  foreclosure  ought  to  have  been  served  upon  them.  Mr.  Doyne  has  argued 
that  a  purchaser  who  has  not  taken  possession  need  not  be  served.  Their  Lord- 
ships, however,  think  that  that  argument  cannot  be  sustained.  The^  mortgagee, 
when  he  seeks  to  foreclose,  must  discover  and  serve  the  persons  who  are  the  then 
owners  of  the  estate. 

A  question  of  this  sort  came  before  this  tribunal  in  the  case  of  Mohun  LaU 
Soohool  V.  Ooluck  Chunder  Dutt,  10th  Moore,  p.  14.*  Their  Lordships  say  upon 
it,  "  It  is  quite  clear  upon  the  authorities,  that  if  the  sale  had  taken  place  beiore 
the  notice  of  foreclosure  was  filed,  that  notice,  to  be  effectual,  must  have  been 
served  on  the  purchaser,  and  in  the  circumstances  above  stated  their  Lordships 
conceive  that  it  ought  to  have  been  served  upon  the  decree  holder.  Yet  there  ia 
no  evidence  of  any  attempt  to  serve  it  upon  anyone  except  the  widow  and  heiress 
of  the  original  mortgagor." 

There  are  subsequent  cases  in  India  which  show  that  the  view  taken  by  their 
Lordships  has  been  followed  in  practice. 

Without  saying  that  there  may  not  be  cases  of  mortgages  of  separate  shares, 
in  which,  by  proceedings  properly  framed,  foreclosure  may  take  place  in  respect 
of  some  of  such  shares  only,  their  Lordships  think  the  proceedings  in  this  case  are 
not  such  as  will  sustain  the  present  action  as  against  any  of  the  defendants. 

What  their  Lordships  have  said  is  enough  to  dispose  of  this  case,  but  they 
think  it  right  to  advert  to  the  main  question  which  arose  upon  the  merits, 
whether  this  conditional  sale  was  intended  between  the  parties-  to  be  really 
operative  as  a  bond  fide  instrument. 

It  seems  that  Rajah  Tek  Narain  was  a  patron  of  the  feimily  of  the  Dasses. 
They  were  involved  in  debt,  and  he  probably  advanced  money  to  them  from  time 
to  time.  But  with  regard  to  this  particular  instrument  there  is  strong  evidence, 
arising  from  the  history  of  the  case  and  from  facts  which  are  beyond  fispute,  for 
presuming  that  it  was  not  intended  to  be  acted  upon  by  Rajah  Tek  Narain.  The 
deed  is  dated  the  30th  November  1858.  In  its  terms  it  provides  for  immediate 
possession.  A  question,  indeed,  was  raised  whether  that  was  so.  It  was  said  that 
the  construction  was  at  the  least  doubtful,  and  that  it  was  not  intended  that  the 
Rajah  should  have  possession  until  the  two  years  mentioned  in  the  deed  for  the 
payment  of  the  money  had  elapsed.  However  this  may  be,  possession  was  not 
taken.  No  provision  is  made  in  the  deed  for  payment  of  interest,  and  none  was 
demanded.  The  tw,o  years  given  by  the  deed  for  the  payment  of  the  money 
expired  on  the  30th  November  1860.  The  petition  to  foreclose  was  not  filed  until 
the  2nd  January  1866,  and  up  to  this  date  it  is  plain  that  the  Rajah  had  not 
entered  into  possession,  h^^  received  no  interest,  nor  apparently  had  asked  for 
any.  He  obtained  what  is  called  the  order  of  foreclosure  on  the  14th  September 
1867.  The  note  of  the  Judge  that  the  foreclosure  was  "  sanctioned  "  cannot  indeed 
be  properly  regarded  in  the  light  of  an  order.  He  takes  certain  proceedings,  and 
makes  a  record  of  them,  but  he  can  give  no  judgment  in  any  way  binding  on  the 
parties.  However,  the  proceedings  in  his  Court  were  complete  on  the  24th 
September  1867.  Again  no  action  is  taken ;  possession  is  left  where  it  was,  no 
interest  apparently  is  demanded,  and  this  suit  is  not  brought  until  the  1st 
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October  1872,  nearly  14  years  after  the  mortgage,  and  fiv^e  years  after  the  fore- 
closure proceedings  came  to  an' end. 

Then  the  property  is  dealt  with  by  the  Rajah  himself^  in  a  manner  whicli 
seems  quite  inconsistent  with  his  having  a  deed  of  conditional  sale  which  was 
intended  to  be  acted  upon.  In  1861  a  lease  was  granted  by  the  Dasses  to  the 
Bajah  (in  the  name  of  nis  servant  Bijoz  Dass)  of  six  annas  and  certain  fractions  ^ 
of  annas  of  the  same  mouzah.  Those  annas  must  have  included  the  whole  of  the 
shares  which  had  been  mortgaged — it  appears  to  have  included  more ;  it  is  an 
ordinary  lease,  and  part  of  the  rent  was  to  be  deducted  on  account  of  a  former 
zuripeshgee.  Again  in  1867,  after  the  Bajah's  death,  his  sons  obtained  decrees 
against  the  Dasses,  and  the  right  and  interest  of  the  Dasses  in  this  estate  wer^ 
notified  for  sale  under  those  decrees.  It  appears  that  just  before  the  days  wh^n 
the  sale  was  to  take  place  the  Dasses  sold  their  shares  to  the  Mundurs^  who  alo^e 
appear  here  as  respondents,  obtained  a  large  sum  of  money  from  them,  and  paid 
over  that  money  in  discharge  of  the  judgment  debt.  Those  circumstances  are 
not  referred  to  to  show  that  the  conditional  sale  did  not  exist,  but  they  are 
inconsistent  with  it;|^  existence  as  a  document  which  was  intended  to  be  acted 
upon.  Throughout  the  above  transactions  there  is  no  trace  that  it  was  inferred 
to,  or  that  any  notice  was  given  of  it,  or  that  anybody  knew  anything  of  it. 
Again,  the  Bajah,  after  the  conditional  sale,  as  admitted  in  the  plaint,  purchased 
some  of  the  shares  of  the  Dasses  which  had  been  mortgaged.  They  are  sales  as  if 
the  Dasses  had  the  absolute  ownership.  The  deeds  in  no  way  refer  to  the 
mortgage,  nor  was  any  provision  made  respecting  the  mortgage  debt. 

It  is  not  necessary  for  their  Lordships  to  go  further  into  these  transactions. 
They  have  adverted  to  them  because  they  were  desirous  of  expressing  the  opinion 
they  entertain  of  the  extreme  doubt,  to  say  the  least,  which  rests  upon  the  bona 
fides  of  the  conditional  sale.  They  do  not  desire  to  impute  fraud  to  either  t^e 
Rajah  or  the  Dasses.  The  Rajah  had  probably  taken  this  deed  from  them  to  act 
upon  it  in  case  he  should  think  it  right,  but  did  not  think  it  right  to  do  so ;  and 
having  kept  it  for  so  long  a  time  without  acting  upon  it,  there  is  strong  evidence 
in  this  and  in  the  other  circumstances  of  the  case  which  have  been  adverted  to, 
leading  to  the  conclusion  that  it  is  not  a  bond  fide  conveyance  as  against  bond  fide 
purchasers,  which  the  defendants,  the  Mundurs,  are. 

On  the  whole  case,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  judgment  of  the  Court  below,  and  to  dismiss  this  appeal  with  costa 


The  29th  November  1877. 
Present: 


Sir  James  W,  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Alluvial  Land — Re-formations — Bed  of  River  (to  whom  belongs). 

On  Appeal  from  the  High  Court  at  Calcutta, 

No.  50  of  1874. 

Radha  Proshad  Singh 

versus 

Ramcoomar  Singh  and  others. 

Mr.  Leiih,  Q.C,  and  Mr.  Doyn^  for  Appellants 
Mr.  Grdlw/m  for  Respondents. 


(486) 

No.  57  of  1874. 

Radha  Proshad  Singh 

versus 

The  Collector  of  Shahabad. 

Mr.  Levth,  Q.C.,  and  Mr.  Doyne  for  Appellant. 
Mr.  Cowie,  Q.C,  and  Mr.  Oraham  for  Respondents. 

The  doctrine  in  Lopez's  Case  (that  lands  re-formed  upon  old  sites  belong  to  the  original  owners) 
cannot  be  taken  to  apply  to  land  in  which,  by  long  adverse  possession  or  otherwise,  another  party  has 
acquired  an  indefeasible  title. 

Although,  in  the  case  of  a  wandering  and  navigable,  stream,  the  bed  of  the  river  may  be  said 
tetDporarily  to  belong  to  the  public  domain,  that  state  of  things  exists  only  while  the  water  contiuaes 
to  run  over  the  ground. 

Sir  James  ColvUe  delivered  judgment  as  follows : — 

The  appeals  of  which  their  Lordships  have  now  to  dispose  are  those  which 
the  appellant  has  preferred  iji  two  out  of  seven  suits  instituted  by  him  in  order 
to  recover  a  large  quantity  of  alluvial  land  lying  now  to  the  south  of  the  Ganges, 
and  accordingly  transferred  by  order  of  the  Government  from  Ihe  zillah  of  Ghazee- 
pore  to  that  of  Shahabad.  Is  otwithstanding  the  great  volume  of  the  record,  and 
the  number  of  the  proceedings  contained  in  it,  the  facts  essential  to  the  deter- 
mination of  thase  appeals  may  be  brought  within  a  narrow  compass.  It  appears 
that  at  the  time  of  the  perpetual  settlement  the  river  Ganges  was  not  only  the 
boundary,  as  it  is  still,  between  the  two  zillahs  of  Ghazeepore  and  Shahabad,  but 
also  the  boundary  between  the  Mouzah  Nowrunga,  belonging  to  the  plaintiff's 
ancestor,  on  the  left  or  northern,  and  a  number  of  mouzahs  on  the  right  or  southern 
bank  of  the  then  channel  of  the  river,  which  were  settled  with  other  proprietors. 
Immediately  on  the  southern  or  Shahabad  side  of  the  river,  and  included  in  these 
mouzahs,  was  an  area  of  low  soft  land,  some  six  miles  wide^  favorable  to  the 
erratic  habits  of  the  Ganges,  but  bounded  on  the  south  by  higher  or  harder  land,  that 
opposed  itself  to  the  further  progress  or  invasion  of  the  stream  in  that  direction. 
The  precise  changes  in  the  course  of  the  river  have  been  proved  with  greater 
clearness  than  is  usual  in  cases  of  this  kind,  and  are  delineated  in  what  has  been 
called  the  Ameen's  Map,  No.  7.  2.  From  this,  and  from  the  evidence,  it  appears 
that  in  the  year  1839  the  river  occupied  a  position  considerably  to  the  south  of 
that  which  it  Occupied  at  the  date  of  the  settlement,  and  now  occupies ;  that  in 
1844  it  had  travelled  to  an  ascertained  channel  still  further  to  the  south,  and  in 
1857  had  for  some  years  reached  its  southernmost  limit,  viz.,  the  high  or  hard 
bank  which  has  been  referred  to.  It  is,  moreover,  clearly  shown  that  towards  the 
end  of  the  rains  of  1857  the  river,  when  subsiding  into  its  cold- weather  channel, 
made  a  sudden  change  of  that  channel,  intersecting  the  land  to  the  north  of  its 
former  course,  and  occupying  the  position  designated  upon  the  Ameen's  map  as 
"  Bhagur  2,"  Its  course,  however,  in  that  channel  was  not  permanent;  for,  either 
by  sudden  change  or  by  gradual  recession,  it  travelled  still  further  to  the  north 
until  it  returned  to  the  bed  from  which  it  is  supposed  to  have  started  at  some 
time  after  the  date  of  the  perpetual  settlement,  being  that  which  it  occupied  when 
the  decrees  under  appeal  were  made. 

Upon  the  sudden  change  of  1857-8,  different  persons,  claiming  to  be  the 
owners  of  some  of  the  viBages  which  had  before  been  diluviated,  seem  to  have 
taken  possession  of  the  land  re-formed  upon  the  sites  of  their  old  villages,  so  far 
as  it  was  then  south  of  the  new  channel  of  the  Ganges.  And  when  the  river 
went  further  back,  their  Lordships  presume  that  other  persons  similarly  claimed 
and  took  possession  of  the  additional  land  that  had  then  become  south,  of  the 
Ganges.  The  result  was  that,  after  some  discussion  between  the  authorities  of 
the  two  zillahs,  a  thakbust  was  made  by  the  revenue  officers  of  Shahabad  in 
1864,  which  apportioned  the  whole  of  this  disputed  land,  as  re-formation  on  the 
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sites  of  the  ancient  villages,  among  the  representatives  of  the  persons  with  whom 
those  villages  had  originally  been  settled  ;  and  confirmed  their  possession  of  the 
plots  allotted  to  them.  Between  1858  and  this  thakbust  of  1864  there  had  been 
various  proceedings  before  the  revenue  officers  of  Zillah  Ghazeepore,  at  the  instance 
of  the  plaintiff  as  owner  of  Nowrunga,  under  Act  I  of  1847 ;  but  to  these  it  is 
now  unnecessary  to  advert.  After  the  thakbust  of  1864,  the  plaintiff  brought 
one  suit  against  all  the  claimants  of  the  disputed  land.  That  was  dismissed  as 
improperly  fituned.  He  then  instituted  the  different  suits,  with  two  of  which 
their  Lordships  have  now  to  deal.  These  it  will  be  convenient  to  call  suit  No.  2 
and  suit  No.  6 ;  distinguishing  them  by  the  numbers  whereby  the  lots  claimed  in 
them  respectively  are  described  on  map  No.  7. 2,  rather  than  by  the  numbers  which 
the  suits  themselves  bore  in  the  Indian  Court.  It  lies,  of  course,  upon  the  plaintiff 
to  prove  in  each  a  superior  title  in  order  to  dispossess  the  defendants. 

Neither  party  originally  put  his  case  precisely  in  the  form  in  which,  after 
the  decision  in  Lopez's  Case*  and  the  second  remand  of  the  suits  by  the  High 
Court,  it  assumed. 

Their  Lordships  propose  to  treat  that  second  remand  as  a  new  departure,  and 
the  commencement  of  the  litigation  upon  which  they  have  to  form  a  judgment. 
And  they  may  at  once  state  that  they  cannot  concur  in  the  final  judgment  of  the 
High  Court  in  so  far  as  that  casts  any  doubt  upon  the  propriety  of  dii-ecting  the 
third  and  fourth  of  the  issues  for  the  trial  of  which  the  suits  were  remanded. 
The  doctrine  in  Lopezes  Case  was  doubtless  in  favor  of  the  defendants  in  both 
suits ;  and,  if  they  had  in  no  way  lost  their  rights,  would  give  them  a  title  to  the 
land  re-formed  upon  sites  identified  by  the  thakbust  ^Proceedings  of  1864  as 
within  the  boundaries  of  their  original  mouzahs,  which  would  pTwnd  fade  over- 
ride a  title  founded  on  the  principle  of  the  acquisition  of  that  land  by  the  proprietor 
of  the  northern  bank  of  the  Ganges  by  means  of  gradual  accretion.  Their  Lord- 
ships conceive,  however,  that  the  doctrine  in  Lopezes  Case  cannot  be  taken  to 
apply  to  land  in  which,  by  long  adverse  possession  or  otherwise,  another  party 
has  acquired  an  indefeasible  title.  In  the  present  suits  the  plaintiff  relies  on  an 
alleged  adverse  possession  for  more  than  twelve  years  of  the  lands  after  their  re- 
formation ;  and  therefore  the  real  point  to  be  decided  in  the  suits  was  whether  a 
title  had  been  thjus  acquired  by  the  plaintiff  the  proprietor  of  Mouzah  Nowrunga. 

Now,  for  the  purpose  of  considering  this,  which  seems  to  be  the  only  materic^ 
issue,  it  will  be  convenient  to  travel,  as  the  river  originally  *did,  from  the  north 
to  the  south.  Their  Lordships  consider  that  the  point  to  be  determined  is  whether 
in  1857  such  a  new  title  existed  as  to  all  or  any  of  the  lands  in  dispute,  because 
they  think  it  is  clearly  proved  that  the  change  of  the  river  in  1857-8  was  a  sudden 
change,  which  left  the  rights  of  the  parties  as  they  then  existed  unaffected  thereby. 
The  nature  of  the  change  in  1861  is  perhaps  not  so  clearly  proved.  The  Zillah 
Judge  certainly  found  that  to  have  been  also  a  sudden  change ;  for  he  says  that 
the  river  began  to  leave  the  channel  in  which  it  had  gone  from  1858^  in  1267  F. 
or  1861,  and  in  1268  F.  was  found  in  the  place  in  wnich  it  now  is ;  a  state  of 
things  which  implies  suddenness  of  change*  Moreover,  the  evidence,  on  the  whole, 
preponderates  in  favor  of  this  last  change  having  been  also  a  sudden  change. 
Their  Lordships,  however,  do  not  think  it  very  material  to  find  one  way  or  the 
other  upon  that  point,  because  even  if  the  river  had  receded  from  the  channel, 
marked  as  Bhagur  2,  gradually  to  the  place  which  il  now  occupies, — if  it  had 
passed,  for  instance,  over  Mouzah  Sreepore,  submerging  that  mouzah  again,  the 
submergence  and  reappearance  of  the  land  both  taking  place  within  the  three 
years, — if  that  were  so,  and  the  question  was,  who  was  entitled  to  the  re-formation 
of  the  mouzah  upon  that  site  of  Sreepore,  upon  this  second  reappearance,  their 
Lordships  conceive  that,  according  to  the  strict  doctrine  in  Lopez  s  Case,  if  the 
plaintiff  had  previously  to  1 857  acquired  the  proprietorship  of  that  land  it  would 
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be  he  and  not  the  original  owner  of  Sreepore  who  would  be  entitled  to  claim  the 
benefit  of  that  doctrine. 

Then  going  back  to  the  application  of  the  principle  which  has  been  already 
laid  down  to  the  land»  in  dispute  in  this  case,  their  Lordships  have  to  consider 
first  whether  the  plaintifi^  had  or  had  not  in  1857  acquired  such  a  title  as  has  been 
described  to  the  land  notth  of  the  river'  as  it  ran  in  the  year  1839 ;  and  they 
think  that  upon  the  evidence  there  can  be  no  doubt  he  had  such  a  title.  They 
rely  mainly  upon  the  thakbust  proceedings  of  that  year.  It  appears  to  them 
clear  upon  those  proceedings  an4  the  maps  embodied  in  them,  that  the  land  down 
to  the  north  part  of  the  river  as  it  existed  in  1839  was  then  measured  as  belonging 
to  Nowrunga,  and  in  possession  of  the  plaintiff's  ancestor ;  that  the  greater  part  of 
that  land  was  laid  out  field  by  field  as  land  which  had  been  gained  by  accretion 
at^hat  time;  and  that  although  t^ere  was  a  small  portion  which  is  described  in 
the  thakbust  maps  as  "  registran  or  sand/'  that  too  was  measured  into  Mouzah 
Nowrungaand  the  zillah  of  Qhazeepore.  No  objection  or  claim  seems  then  to  have 
been  preferred  on  the  part  of  any  proprietor  on  the  Shahabad  side  of  the  river. 
And  it  is  clear  that  the  plaintiff  and  nis  ancestors  were  afterwards,  and  up  to  1857 
or  1858,  in  possession  of  this  land  ;  that  is,  for  a  period  of  about  eighteen  years. 

The  whole  of  the  land  in  dispute  in  suit  No.  6  falls  within  the  boundaries  of 
Nowrunga  as  thus  defi&ed  in  1839.  In  that  suit  it  has  been  attempted  at  the  bar 
to  raise  some  contention  on  the  supposed  effect  of  the  confiscation  of  Koer  Singh's 
estate,  of  which  Mouzah  Sreepore  once  formed  part.  But  that  is  a  point  that 
never  seems  to  have  been  raised  in  the  Court  below ;  and,  so  far  as  their  Lordships 
can  see,  there  can  be  no  ground  for  the  contention.  It  seems  to  them  that  l^e 
whole  of  this  lot  must  have  been  diluviated,  cuoid  that,  when  left  dry  as  the  river 
receded  still  further,  it  was  assumed  to  have  become  by  accretion  part  of  Now- 
runga. It  was  measured  as  such  in  1839 ;  and  if  the  second  change  of  the  river 
in  1861  was  a  sudden  change,  that 'land  has  ever  since  1839  been  dry  land,  and 
was  up  to  1861  in  the  possession  of  the  plaintiff.  Again,  if  the  changes  in  the 
course  of  the  river  between  1858  and  1861  were  not  sudden  but  ^ludual,  the 
subsequent  diluviation  and  reappearance  of  the  land  could  not,  as  has  idready  been 
stated,  defeat  the  title  to  the  site  which  the  plaintiff  had  gained  before  1858. 
These  considerations  suffice  to  dispose  of  the  appeal  in  suit  No.  6. 

With  respect  to  the  appeal  first  heard,  that  in  the  suit  No.  2,  the  case  is 
different.  In  order  to  substantiate  the  whole  of  the  plaintiff's  claim,  it  would  be 
necessary  to  show  that  in  1858  he  had  been  in  possession  of  this  land  almost  up 
to  the  extreme  southern  boundary  for  more  than  twelve  years.  Now  their  Lord- 
ships have  felt  no  hesitation  in  concurring  with  both  the  Courts  in  so  far  as  they 
haVe  found  that  no  such  title  was  established  to  land  beyond  the  course  of  the 
river  in  1844.  There  is  no  clear  evidence  how,  or  in  what  partictilar  year,  that 
land  accreted ;  aiid  it  is  impossible  to  say  that  there  has  been  a  possession  for 
twelve  years,  or  any  possession  that  would  be  sufficient  to  defeat  what  is  primd 
facie  the  superior  title  of  the  defendants.  Their  Lordships  have  had  more  doubt 
as  to  the  land  lying  between  what  was  the  northern  bank  of  the  river  in  1839 
and  that  which  was  its  northern  bank  in  1844 ;  but^  even  if  they  had  been  dis^ 
posed  to  agree  with  the  Zillah  Judge  in  respect  of  this  land,  they  could  not  have 
concurred  in  his  judgment  in  so  far  as  it  gives  to  the  plaintiff  the  bed  of  the  river 
as  it  existed  in  1844,  and  carries  his  boundary  up  to  what  was  then  the  southern 
bank  of  the  river.  Although  in  the  case  of  a  wandering  and  navigable  stream 
like  this,  the  bed  of  the  river  may  be  said  temporarily  to  belong^to  the  public 
domain,  that  state  of  things  exists  only  while  the  water  (Continues  to  run  over  the 
ground ;  and  it  clearly  appears  on  the  face  of  the  thakbust  map  of  Mouzah 
Sohia  which  was  made  in  the  course  of  the  survey  of  1844  (and  these  prooeedings 
are  the  strongest  evidence,  such  as  it  is,  which  the  plaintiff  has  given  of  his 
possession  of  the  land  now  in  question),  that  some  laad  which  had  once  formed 


■  ( 489  ) 

part  of  that  mouzah  was  then  on  the  northern  bank  of  the  river,  and  consequently 
that  the  ground  over  which  the  river  then  ran  had  also  been  part  of  Sohia ;  cmd 
if  this  be  so,  when  the  bed  of  the  river  became  dry,  the  right  of  the  defendants 
to  the  new  formation  on  that  site  would  attach,  and  there  is  no  proof  of  a  length 
of  possession  of  that  re-formation  which  would  defeat  their  title. 

The  point  upon  which  their  Lordships  have  felt  greater  difficulty  is  whether 
there  was  not  sufficient  proof  of  possession  for  twelve  years  on  the  part  of  the 
plaintiff  of  the  land  up  to  the  northern  bank  of  the  river  as  it  ran-  in  1844.  It 
has  been  argued  that  the  thakbust  proceedings  of  1844-5  were  as  strong  to  prove 
the  possession  of  the  plaintiff  or  his  ancestor  of  the  land  north  of  the  river  as  it 
then  ran,  as  were  those  of  1839  to  prove  his  possession  of  the  land  within  the 
boundary  then  laid  down,  up  to  the  line  of  the  river  in  1839.  Their  Lordships, 
however,  do  not  think  that  this  is  so.  The  later  thakbust  proceedings  related  to 
Mouzah  Sohia,  and  were  made  in  Shahabad,  and  the  river  was  then  the  boundary 
not  only  of  the  Zillah  of  Shahabad,  but  also  of  two  provinces  under  distinct 
Governments — viz.,  the  North- West  Provinces  and  the  lower  provinces  of  Bengal, 
The  authorities  of  Shahabad  presumably  had  no  authority  to  carry  their  thakbust 
beyond  the  southern  bank  of  the  river  /as  it  then  ran.  Again,  upon  the  face  of 
the  thakbust  map  is  the  statement  already  referred  to,  wherein,  after  mentioning 
that  the  entire  area  of  Sohia  had  been  2,451  beegahs,  butrthat  out  of  that  only 
400  beegahs  existed  which  were  under  cultivation  (that  being,  as  their  Lordships 
understand,  the  portion  of  Sohia  that  was  then  on  the  south  side  of  the  river),  it 
is  stated,  "  The  remaining  land  " — that  is  2,051  beegahs — "  was  washed  away  by 
Ihe  Qanges,  and  has  now  accreted  on  the  north  side  of  the  river  Ganges  in  a  small 
quantity,  and  consists  of  sand."  Therefore  that  which  was  out  of  the  bed  of  the 
river  on  the  northern  bank  seems  to  have  then  been,  according  to  this  statement, 
waste  uncultivated  land,  over  which  no  acts  of  ownership  had  been  exercised,  and 
in  which  the  possession  or  the  right  of  the  plaintiff  had  been  positively  affirmed 
by  no  measurement  on  the  other  side  of  the  river.  The  doubt  their  Lordships 
have  had  is  whether  there  was  not  other  evidence  from  which  it  might  be  properly 
inferred  that  cultivation  had  afterwards  been  extended  and  acts  of  ownership 
exercised  over  this  land  by  the  plaintiff  between  1845  and  1857,  without  question, 
so  as  to  establish  an  adverse  possession  of  it  as  against  the  defendants  for  twelve 
years.  But,  upon  the  whole,  looking  to  the  uncertainty  of  the  general  evidence 
as  to  this  strip  of  land  ;  to  the  not  very  clear  finding  of  the  Zillah  Judge  regarding 
it ;  and  to  the  fact  that  much  oetter  evidence  as  to  payment  of  the  rent  and  the 
like  might  have  been  firiven  than  was  gdven  :  they  have  come  to  the  conclusion 
that  they  have  not  sulcient  grounds  &for«  them  for  disturbing  the  finding  of  the 
High  Court  upon  this  part  of  the  case.  The  plaintiff,  therefore,  must  be  taken  to 
have  failed  to  have  made  out  a  sufficient  title  to  any  land  which  was  not  north  of 
the  river  as  it  ran  in  1839. 

The  result  is  that  in  suit  No.  6  (No.  57  of  1874),  in  which  all  the  land  claimed 
lies  above  the  line  of  1839,  their  Lordships  must  humbly  advise  Her  Majesty  to 
reverse  the  decision  of  the  High  Court  in  that  suit,  and  to  affirm  the  decision  of 
the  Zillah  Judge,  with  the  costs  of  the  appeal  in  the  High  Court,  When  they 
delivered  judgment  they  proposed  to  advise  Her  Majesty  to  dismiss  the  appeal, 
and  to  affirm  the  decision  of  the  High  Court  in  suit  No.  2,  inasmuch  as  they  then 
understood  that  all  the  land  claimed  in  that  suit  la^  below  the  line  of  1839.  It 
having,  however,  been  brought  to  their  notice,  before  the  report  was  drawn  up, 
that,  notwithstanding  the  statement  of  the  Zillah  Judge  to  the  effect  that  no  part 
of  the  land  north  of  that  line  was  in  question  in  the  suit,  the  maps  which  are  in 
evidence  in  the  cause,  and  particularly  the  Ameen's  map  No.  7.  2,  afford  ground 
for  believing  that  a  small  portion  of  the  land  claimed,  being  part  of  that  in  the 
possession  of  the  defendants  as  their  Mouzah  Pursownda,  is,  in  fact,  above  the  line 
of  1839,  the  order  which  their  Lordships  will  recommend  Her  Majesty  to  make  in 
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this  suit  is,  '*  That  the  decree  of  the  High  Court  be  varied,  by  declaring  that  the 
plaintiff  is  entitled  to  recover,  and  ordering  that  he  do  recover,  so  much  (if  any) 
of  the  land  claimed  by  him  in  this  suit  as  lies  to  the  north  of  the  line  delineated 
in  the  Ameen's  map  No.  7.  2,  as  the  northern  bank  of  the  river  Granges  in  the 
year  1839 ;  the  amount  (if  any)  of  such  land  to  be  ascertained,  in  case  of  dispute, 
by  proceedings  in  execution ;  but  that  in  all  other  respects  the  decree  of  the 
High  Court  be  affirmed."  This  order  seems  to  their  Lordships  calculated  to 
assure  to  the  plaintiff,  with  the  least  risk  of  future  litigation,  that  to  which  he 
may  be  entitled  upon  the  principle  laid  down  by  them  in  their  judgment.  Bat, 
considering  the  manner  in  which  the  question  concerning  this,  at  most  inconsider- 
able, portion  of  the  land  in  dispute  has  been  brought  before  them,  they  do  not 
think  it  would  be  right  to  make  any  order  touching  the  mesne  profits  of  what 
may  be  recovered,  or  to  vary  the  decree  of  the  High  Court  as  to  the  costs  of  the 
liti^tion.  They  think  also  that  the  plaintiff  ought  to  pay  the  costs  of  the  appeal 
to  Her  Majesty  in  this  suit.  The  respondents  in  suit  No.  6  must  pay  the  costs  of 
the  appeal  in  that  suit. 


The  7th  December  1877. 
Present : 


[     Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy  and 

Sir  Robert  P.  Collier. 

Joint  Hindoo  Family  Property — Presumption — Omus  Probandi. 

On  Appeal  from  the  Jvdicial  Commissioner  of  OudJi, 

Mussumat  Bannoo  and  others 

versus 

Eashee  Ram. 

Held  in  this  case  that  the  ordinary  presumption  of  Hindoo  law  applicable  to  a  joint  familj, 
namely,  that  property  is  ancestral  and  joint,  not  self -acquired  and  separate,  was  rebutted  by  the  cir- 
cumstances or  the  family ;  and  that  the  onvM  of  establishing  the  contrary,  which  lay  on  the  member  of 
the  family  who  disputed  it,  had  not  been  discharged  by  him. 

Mr.  Grady  and  Mr.  C,  W.  Arathoon  for  Appellants. 
No  one  for  Respondent. 

Si/r  Montague  Smith  gave  judgment  as  follows : — 

T]^  is  a  suit  brought  in  the  Court  of  the  Civil  Judge  of  Lucknow,  by  Eashee 
Ram,  a  nephew  of  Rc^  Dyal,  who  died  in  the  year  1873,  against  Mussumat 
Bannoo  and  Mussumat  Munna,  the  widows  of  Ram  Dyal,  and  Munna  Lall  his 
grandson,  the  son  of  his  daughter.  The  claim  is  for  an  eight-annas  share  or  one- 
half  of  all  the  property  in  possession  of  Ram  Dyal  at  the  time  of  his  death.  The 
Eroperty  consists  principally  of  moveable  property,  but  the  claim  includes  a  puoca 
ouse  and  shop. 

The  claim  is  based  on  the  foundation  that  Ram  Dyal  at  the  time  of  his  death 
was  a  member  of  a  joint  family,  consisting  of  himself,  and  of  the  plaintiff  Ktohee 
Ram  and  his  brother  Easho  Ram, — ^those  two  being  the  sons  of  Ram  Buksh,  a 
brother  of  Ram  DyaL  Kasho  Ram  did  not  join  in  this  suit.  The  state  of  the 
family  was  this :  Ram  Gholam  left  four  sons,  Sheo  Buksh,  Ram  Bilas,  Ram  Buksh, 
and  Ram  DyaL  Sheo  Buksh  and  Ram  Bilas  are  dead ;  one  dying  without  a 
widow  or  children,  and  the  other  leaving  a  widow  only.  Ram  Buksh  had  two 
sons,  Kashee  Ram,  the  plaintifif,  and  Easho  Ram.    Ram  Dyal  had  no  son.    The 
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plaintiff  admits  in  his  plaint  that  his  grandfather  Ram  Gholam  divided  the 
ancestral  property  amongst  his  four  sons,  though,  according  to  his  statement,  the 
four  sons  did  not  take  separately,  but  Sheo  Buksh  and  Bam  Bilas  took  one  half 
jointly  and  so  formed  a  separate  family,  and  the  other  half  was  allotted  to  Bam 
Buksh  and  Ram  Dyal.  He  contends  that  Ram  Buksh  and  Ram  Dyal  remained  a 
joint  family.  On  the  part  of  the  present  appellants,  the  defendants,  it  is  stated 
that  the  division  by  Ram  Gholam  was  not  into  two  parts,  as  Kashee  Bam  contends, 
but  that  each  of  the  sons  took  a  separate  share. 

There  is  no  distinct  proof,  one  way  or  the  other,  as  to  the  nature  of  that 
division,  but  undoubtedly  a  division  was  made,  and  it  may  be  taken  as  against 
the  plaintiff  that  at  all  events  the  family  was  divided  into  two  groups  at  that 
time.  It  further  appears  that  in  the  lifetime  of  Ram  Dyal,  Eashee  Ram,  the 
plaintiff,  and  his  bi*other  Easho  Ram,  as  between  themselves,  separated,  and 
therefore  the  family  was  still  further'  broken  up.  It  also  appears  that,  whatever 
the  division  of  the  property  may  have  been  by  Ram  Gholam,  all  the  members  of 
the  family  lived  separately,  and  there  was  no  commensality  between  them.  In 
the  case  of  an  ordinary  Hindoo  family  who  are  living  together,  or  who  have  their 
entire  property  in  common,  the  presumption  is  that  all  that  any  one  member  of 
the  family  is  found  in  possession  of  belongs  to  the  common  stock.  That  is  the 
ordinary  presumption,  and  the  onus  of  establishing  the  contrary  is  thrown  on  the 
member  of  the  family  who  disputes  it.  Having  regard,  however,  to  the  state  of 
this  family  when  the  present  dispute' arose,  their  Lordships  think  that  that  pre- 
sumption cannot  be  relied  upon  as  the  foundation  of  the  plaintiff's  case,  and 
therefore  as  he  seeks  to  recover  property  which  was  in  the  possession  of  Ram 
Dyal,  and  was  ostensibly  his  own  at  the  time  of  his  death,  it  lies  upon  him  to 
establish  by  evidence  the  foundation  of  his  case,  viz,,  that  the  property  was  joint 
property  to  which  he  and  his  brother  Kasho  Ram,  as  surviving  members,  were 
entitled. 

It  may  be  stated  that  the  issue  in  the  case,  which  is  the  only  one  material  to 
be  decided,  raises  distinctly  that  question.  The  issue  is, ''  Was  the  plaintiff  joint 
with  Ram  Dyal  at  his  death  ? "  The  evidence  is  extremely  scanty,  and  what 
there  is  of  it  is  very  unsatisfactory.  That  remark  was  made  by  the  Commissioner 
upon  the  appeal  from  the  Civil  Judge,  and  was  also  made  by  the  Judicial  Com- 
missioner when  the  question  came  before  him  on  the  right  of  appeal. 

Now  the  evidence  upon  which  the  Civil  Judge  mainly  relied  in  giving 
judgment  in  fkvor  of  the  plaintiff  consists  of  a  statement  in  his  petition,  which  it 
is  said  was  admitted  by  Ram  Dyal.  That  petition  occurred  in  this  way :  it  seems 
that  eight  annas  of  a  mouzah  called  village  Uttardhona  had  been  purchased  in 
the  name  of  Ram  Dyal.  Eashee  Ram  applied  to  have  a  four-annas  share  of  that 
village  entered  in  his  name  in  the  khewat ;  and  his  petition,  which  contains  the 
statement  relied  on,  is  this :  **  The  eight-annas  share  in  the  village  Uttardhona 
was  purchased  from  joint  ancestral  money;  that  by  virtue  of  inheritance  the 
petitioner  is  also  sharer  of  four  annas  in  the  same — ^nay,  the  petitioner  is  up  to 
this  day  in  possession  of  the  entire  eight  annas ;  that  on  the  land  belonging  to 
the  village,  petitioner  has  also  established  a  gauj,  etc. ;  that  as  the  khewat  has 
not,  as  yet,  been  financially  prepared^  the  petitioner  prays  that,  out  of  the  eight 
annas  share  possessed  by  him,  four  annas  may  be  recorded  in  his  name  in  the 
khewat."  Before  commenting  on  this  petition,  it  Aaj  be  as  well  to  see  what 
Ram  Dyal  said  in  answer  to  it  in  his  counter  petition  filed  in  the  Settlement 
Department,  which  he  afterwards  verified  by  his  deposition.  His  statement  is  to 
this  effect :  **  That  the  plaintiff's  nephew,  Eashee  Ram,  had,  on  the  11th  September 
1868,  instituted  a  claim  in  your  Honour's  Court,  to  haye  the  four  annas  share  out 
of  the  eight  annas  in  village  Mansipur  entered  in  his  name ;  that  the  plaintiff 
admits  the  claim ;  that  the  plaintiff  has  amicably  divided  the  above  village  into 
two  equal  shares;  that  as  the  khewat  of  the  aforesaid  village  is  now  under 
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pi-eparailon,  the  plaintiff  files  this  petition  as  a  confession  of  the  claim,  and  prays 
that  the  four  annas  share  may  be  entered  .in  the  name  of  the  plaintiff  in  the 
khewat  register."  In  his  deposition  he  added,  "  That  the  four  annas  share  claimed 
by  Kashee  Bam,  plaintiff  (who  is  the  real  nephew),  may  be  recorded  in  the  khewat 
in  equal  shares,  in  the  names  of  both  Kashee  Ram  and  Kasho  Ram,  who  are  real 
brothers,  and  that  he  agrees  to  this^  and  has  no  objection  whatever."  An  order 
was  made  upon  these  petitions,  which  is  this :  "  As  Ram  Dyal  has  admitted  that 
four  annas  belongs  to  him  and  the  other  four  annas  belongs  to  defendants,  ordered 
that  four  annas  be  recorded  in  equal  shares  in  the  name  of  Kashee  Ram  and 
Kasho  Ram  (the  real  brothers),  and  the  other  four  annas  in  the  name  of  Ram 
Dyal  alone/' 

The  contention  on  the  part  of  the  plaintiff  is  that  he,  having  stated  that  the 
eight  annas  of  the  village  was  purchased  with  joint  ancestral  money,  and  that 
statement  not  being  denied,  but  admitted  by  Ram  Dyal,  there  is  proof  that  at 
that  time  the  estate  was  joint.    Their  Lordships  think  that  the  statement  in  the 

Eetition  was  receivable  in  evidence.  It  was  objected  that  it  was  not  admissible, 
ecause  it  was  a  mere  statement  by  Kashee  Ram  himself.  If  it  had  rejnained  so, 
the  objection  must  have  prevailed  ;  but  it  is  a  statement  admitted  and  assented 
to  by  Ram  Dyal^  and  an  order,  founded  upon  what  is  called  an  amicable  settle- 
ment, was  made  upon  it  It  was,  therefore,  clearly  admissible  in  evidence,  and 
the  only  question  is  as  to  the  effect  of  it  and  of  the  transaction  itself. 

Undoubtedly,  it  is  an  admission  that  at  the  time  of  the  purchase,  whenever 
that  was,  there  was  joint  ancestral  money,  out  of  which  the  price  came.  The 
The  date  of  this  purchase  nowhere  appears ;  but  from  the  statement  which  occurs 
in  the  petition,  it  probably  was  in  the  lifetime  of  Ram  Buksh,  the  father  of 
Kashee  Ram.  Giving  a  reasonable  construction  to  that  statement^  it  by  no 
means  establishes  that  the  whole  of  the  property  held  by  Ram  Dyal  was  joint. 
It  merely  proves  that  there  was  some  joint  ancestral  money  which  furnished  the 
funds  for  this  purchase.  Taking,  therefore,  the  admission  alone,  it  is  by  no  means 
conclusive  or  even  satisfactory  evidence  of  the  case  which  the  plaintiff  must 
establish  before  he  can  succeed  in  this  suit. 

But  the  further  statements  in  this  petition,  and  the  transaction  itself,  really 
mkke  in  favor  of  the  defendant's  case.  Kashee  Ram,  the  petitioner,  whilst  he 
says  that  the  eight  annas  were  purchased  out  of  Joint  ancestral  money,  assertiy 
that  he  is  a  sharer  of  four  annas,  and  a  sharer  by  virtue  of  inheritance.  Now  if 
the  family  were  really  joint  at  this  time,  he  would  not  be  entitled  to  any  specific 
share  of  this  property,  and  to  come  in  and  demand  to  have  his  name  entered  on 
the  khewat  for  four  annas,  as  his  specific  share ;  he  would  be  in  the  position  of  a 
joint  sharer  in  the  whole,  like  any  other  member  of  the  family.  But  he  claims 
a  specific  share,  as  if,  although  there  had  not  been  a  partition  by  metes  and 
bounds,  the  family  had  previously  agreed  to  divide  the  property  into  specific 
shares.  His  petition  is  assented  to  in  those  terms,  and  the  order  is  made  in 
conformity  with  it.  But  if  this  were  not  the  inference  to  be  drawn  from  the 
statement  in  this  petition,  the  transaction  itself  by  which  they  divide  this  pro- 
perty shows  that  they  had  then  become  separate,  and  leads  very  strongly  to  the 
presumption  that  they  were  not,  from  that  time  at  least,  a  joint  family.  It  should 
be  stated  tliat  Kasho  Ram  did  not  join  in  the  proceedings,  but  it  appears  that  the 
fourth  share  was  entered  in  the  joint  names  of  the  two  brothers. 

Ram  Dyal  remained  the  owner  of  the  other  fourth,  and  this  transaction 
afterwards  took  place  regarding  it.  He  entered  into  an  arrangement  with  Kashee 
Ram  to  transfer  to  him  these  four  annas,  Kashee  Ram  engaging  to  pay  Rs.  lUO 
a  year  to  Ram  Dyal  for  his  maintenance,  and  upon  his  death  Rs.  50  a  year  to 
each  of  his  widows, — the  survivor  to  receive  the  whole  £100 ;  and  further,  if  the 
estate  was  sold  or  mortgaged,  he  was  to  have  half  of  the  price  if  sold,  or  of  the 
money  raised  upon  it  if  mortgage^.    That  transaction  was  carried  out  by  the 
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proceedings  for  mulation  of  names,  which  are  set  out  in  the  Record  at  page  20. 
In  his  deposition  in  these  proceedings,  Kashee  Ham  stated  that  Ram  Dyal  **  has  a 
four  annas  share  in  the  aoove  village,  which  has  been  awarded  to  bim  by  the 
Settlement  Court,  and  recorded  in  the  khewat."  This  transaction  again  seems 
utterly  inconsistent  with  their  remaining  joint  as  to  their  property.  The  shares 
in  this  estate,  which  appears  to  have  been  of  some  value,  were  treated  as  the 
separate  property  of  each;  Ram  Dyal  dealing  with  one-fcurth  entirely  as  his 
own,  transferring  it  to  Kashee  Ram,  who  put  himself  under  the  obligation  to  pay 
a  price  which  may  be  taken  as  a  good  consideration  for  the  transfer. 

Then  Ram  Dyal's  subsequent  conduct  is  consistent  with  his  supposing  that 
he  was  the  owner  of  the  property  which  remained  in  his  possession.  On  the 
14th  December  1869  he  made  the  deed  of  gift  to  his  grandson  Munna  Lall,  which 
the  present  suit  seeks  to  set  aside.  It  was  a  gift  of  all  his  property,  when  he 
was  desirous  of  constituting  his  grandson,  who  lived  with  him,  his  heir.  He 
being  then  old,  was  apparently  desirous  of  placing  his  property  in  the  hands  of 
those  whom  he  wished  to  succeed  to  him.  He  had,  as  already  stated,  transferred 
to  his  nephew,  upon  the  terms  which  had  been  adverted  to,  his  share  in  the 
village ;  and  the  rest  of  his  property,  which  was  principaUy  personal,  he  gave  to 
his  grandson. 

That  deed  was  made  in  the  year  1869,  and  was  registered  immediately  after 
its  date,  namely,  on  the  17th  December.  Kashee  Ram  certainly  knew  of  the 
deed,  because  he  filed  a  petition  objecting  to  its  registration.  His  petition  is 
dated  on  the  17th  December,  the  dliy  on  which  the  deed  was  registered,  and  in  it 
he  no  doubt  states  that  Ram  Dyal  and  the  petitioner  s  father  had  a  joint  interest 
in  the  property,  but  he  contented  himself  with  filing  that  petition,  and  took  no 
proceedings  whatever  during  Ram  Dyal's  lifetime  to  set  aside  the  deed. 

Now,  if  he  was  satisfied  of  the  justice  of  his  claim  and  his  ability  to  prove  it, 
one  would  have  expected  that  in  Ram  DyaFs  lifetime  he  would  have  taken  some 
step  to  got  rid  of  this  deed,  which  dealt  with  property  to  which  he  was,  according 
to  his  own  case,  entitled.  However,  he  took  none  until  Ram  Dyal,  who  could 
have  given  the  best  explanation  of  the  status  of  the  family  and  nature  of  tho 
property,  was  dead. 

This  being  the  state  of  things  when  Ram  Dyal  died,  the  plaintiff's  case  is 
certainly  not  assisted  by  what  subsequently  took  place.  On  the  contrary,  pre- 
sumptions against  the  truth  of  his  case  arise  from  some  of  these  proceedings. 
The  first  proceeding  is  a  petition  under  Act  XIX  of  1841, — a  petition  by  the  two 
brothers  Kashee  Ram  and  Kasho  Ram,  in  which  they  claim  as  nephews  of  Ram 
Dyal  to  be  his  legal  heirs.  Their  statement  is  "Ram  Dyal,  our  uncle,  died  on  the 
6th  April  1873,  and  we,  the  petitioners,  are  the  legal  heirs/'  and  they  pray  in  that 
petition  to  have  a  list  of  the  property  made,  and  that  it  may  be  placed  in  their 
charge,  suggesting  that  the  widows  would  squander  it. 

.  In  the  first  place,  the  claim  thus  made  is  not  in  its  terms  a  claim  as  surviving 
members  of  a  joint  family.  They  claim  as  Ram  Dyal's  legal  heirs ;  but  proceed- 
ings in  Oudh  not  being  always  carefully  and  technically  expressed,  much  reliance 
is  not  to  be  placed  on  that  circumstance.  But  the  remark  which  was  made  in 
one  of  the  Courts  belows,  that  the  plaintiffs  did  not  seem  to  know  what  property 
there  was  at  the  time  of  Ram  Dyal's  death,  certainlv  affords  ground  for  an  infer- 
ence against  their  claim.  It  appears  that  one  of  tnem  at  led^st  was  a  man  of 
business.  Kasho  Ram  was  a  money-lender.  There  was  a  shop  in  which  at  one 
time  the  nephews  seem  to  have  had  an  interest ;  and  if  they  had  i'eally  during 
Ram  Dyal's  lifetime  held  all  the  property  jointly  with  him,  it  is  incredible  that 
they  should  not  have  interfered  with  it  during  his  lifetime  to  such  an  extent  at 
least  as  to  be  able  to  say  what  it  was  at  the  time  of  his  death.  It  appears  from 
the  evidence  of  the  witnesses  who  were  called  by  the  plaintiff  that  the  business 
of  the  shop  was  given  up  some  time  before  Ram  Dyal's  death.     There  appears  to 
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have  been  no  demand  for  any  account  or  any  interference  with  what  remained  of 
the  stock  of  the  business,  nor  any  claim  to  the  profits  which  may  have  been  derived 
from  it. 

The  widows  applied  for  the  certificate  of  heirship,  and,  though  opposed  by 
Kashee  Bam,^he  certificate  was  granted  to  the  widows  by  the  Court  in  June 
1873.,  Then  there  was  a  suit  by  the  widows  for  the  Rs.  100  a  year,  which,  under 
the  arrangement  before  referred  to,  Kashee  Ram  was  under  an  obligation  to  pay 
to  them,  and  they  succeeded  in  that  suit.  It  is  to  be  remarked  that  a  defence  was 
set  up  in  that  suit,  which  entirely  failed^ — a  fraudulent  defence,  that  by  a  sub- 
sequent deed  Ram  Dyal  had  cancelled  the  deed  to  Kashee  Ram,  and  released  him 
from  the  annuity,  and  had  made  a  gift  of  the  four  annas  to  Kasho  Ram.  The' 
Judge  found  that  no  such  deed  had  been  executed. 

This  is  all  the  documentary  evidence  in  the  case.  Beyond  it  there  is  some 
parol  evidence  by  two  witnesses;  but  when  that  evidence  is  looked  at,  it  is  utterly 
insufficient  te  sustain  the  plaintiflf's  case.  Indeed,  much  of  it  is  contradictory  of 
it;  and  whilst  it  would  be  difficult  to  say  that  it  proves  the  case  of  the  defendants, 
there  is  no  difficulty  in  asserting  that  it  does  not  prove  that  of  the  plaintiiT.  The 
first  witness,  a  man  called  Cheytram  Chowdhri,  says  he  knew  the  parties.  He 
says,  "  I  cannot  say  if  their  business  were  separate  or  joint,  but  when  they  worked 
by  his  advice  it  looks  as  if  it  were  joint.  I  did  not  see  any  division,  nor  did  I 
ever  hear  of  division  from  ancestors."  And  then,  lower  down,  he  says,  ''Ram 
DyaVs  dealings  had  ceased  six  months  before  the  gift  to  Munna;  he  was  ill;  he 
had  no  aricestral  property"  If  this  man  had  any  means  of  knowledge,  he  nega- 
tives the  plaintiff's  case;  if  he  had  no  means  of  knowledge,  he  cannot  prove  it. 

The  other  witness  was  a  partner  of  Ram  Dyal,  and  he  says,  '^  I  and  Ram 
Dyal  were  partners  up  to  five  or  six  years  ago.  It  lasted  five  years  after  the 
mutiny.  I  and  he  got  eight  annas  share  each."  Therefore  it  seems  that  this 
witness  had  one  half  of  the  business.  * "  I  worked ;  money  was  credited  in  the 
name  of  Ram  Dyal  and  Kasho  Ram  in  Nowabee ;  after  the  mutiny  Kasho  Ram 
and  Kashee  Ram's  names  only  were  used."  That  may  have  been  for  some  reason 
arising  out  of  the  mutiny.  ' "  No  division  occurred ;  he  kept  the  shop  for  the  boys. 
I  can't  remember  their  father's  name."  Now  the  utmost  that  this  witness's 
evidence  goes  to  prove  is  that  the  nephews  had  some  interest  in  the  shop ;  bat 
that  may  have  been  the  case  without  their  being  interested  in  the  general  property 
in  the  possession  of  Ram  Dyal  as  ancestiul  property.    They  may  have  been 

Eartners  in  this  shop,  and  if  so,  they  would  be  entitled  to  a  share  of  the  proceeds; 
ut  this  suit  is  not  brought  to  ascertain  the  profits  of  the  shop;  and,  as  has  been 
already  said,  if  there  were  any  profits  of  the  shop  it  is  strange  they  should  not 
have  been  asked  for  and  ascertained  in  the  lifetime  of  Ram  Dyal. 

On  the  whole,  therefore,  their  Lordships,  if  they  had  to  form  their  opinion  of 
the  evidence  as  a  Court  of  First  Instance,  would  have  come  to  the  conclusion  that 
it  was  insufficient  to  sustain  the  plaintiff's  case. 

With  regard  to  the  judgments,  they  are  not  of  a  nature  to  induce  their 
Lordships  to  act  on  their  authority,  after  the  opinion  they  have  themselves 
formed  of  the  evidence.  The  Judges  evidently  felt  great  hesitation  in  coming  to 
a  conclusion  in  the  plaintifi*'s  favor,  and  their  reasons  for  it  are  not  altogether 
satisfactory.  The  Civil  Judge  appears  to  have  based  his  decision  upon  the  ordinary 
presumption  of  Hindoo  law  applicable  to  a  joint  family*.'  He  says  the  presumption 
of  law  is  tjiat  property  is  ancestral  and  not  self-acquired, — is  jomt  and  not 
separate.  This,  no  doubt,  is  the  ordinary  presumption ;  but  the  Judge  does  not 
appear  to  their  Lordships  to  have  given  sufficient  weight  to  the  circumstances  of 
this  family,  which  rebutted  the  ordinary  presumption.  If  the  Judge  had  not 
acted  upon  the  presumption,  it  is  plain  that  the  evidence  taken  alone  would  have 
been  insufficient,  in  his  own  opinion,  to  have  led  him  to  the  conclusion  at  which 
he  aiTived. 
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Then  Uie  judgment  of  the  Commissioner  sustaining  that  of  the  Civil  Judge  is 
also  placed  on  innrm  ground.  It  will  be  sufficient  to  read  the  concluding  para- 
graph, ''  The  case  is  not  a  very  satis£Gu;tory  one,  and  I  do  not  think  Ram  Dyal 
and  Eashee  Ram  were  joint  at  the  death  of  the  former,  but  there  is  fair  proof  thai 
they  were  joint  within  limitation,  and  no  separation  is  alleged.  I  therefore  decline 
to  interfere  with  the  finding  of  the  Lower  Court,  and  dismiss  the  appeal,  with 
costs."  If  this  judgment  is  taken  literally,  it  negatives  the  issue  which  was  raised 
in  the  case;  but  what  the  Commissioner  evidently  means  is,  that  there  bein^,  as 
he  thinks,  fair  proof  that  the  family  were  joint  at  the  time  of  the  proceedmgs 
respecting  the  entry  in  the  khewat  to  which  reference  has  been  made,  there  was 
no  subsequent  evidence  of  separation.  Well,  if  it  could  be  taken  as  an  ascertained 
fact  that  the  family  were  joint  at  that  time,  there  might  not  be  sufficient  evidence 
to  show  a  subsequent  separation ;  but,  when  the  proof  comes  to  be  analysed,  the 
error  of  the  Commissioner's  jud^ent  seems  to  be  in  assuming  that  fact  as  a  safe 
point  of  departure  upon  which  he  might  decide  the  case. 

The  subsequent  judgments  of  the  Commissioner  and  of  the  Judicial  Com- 
missioner merely  turn  upon  the  question  of  the  right  to  appeal  to  Her  Majesty, — 
a  question  which  has  become  immaterial  in  consequence  of  the  special  leave  which 
has  been  obtained. 

On  the  whole,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  judgments  of  the  Courts  below,  and  to  direct  that  the  suit  be  dismissed, 
with  costs  in  afi  the  Courts  below ;  and  the  appellants  will  have  the  costs  of  this 
appeal. 


The  19th  January  1878. 
Present : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Campromise — Mesne  Profits — Interest — Act  XXXII  of  1839. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Hurropersaud  Roy  Chowdhry  and  another 

versus 
Shamapersaud  Roy  Chowdhry  and  others. 

Held  in  this  case  that  the  right  to  mesne  profits,  according  to  a  stipulation  in  a  deed  of  compromise, 
ran  from  a  former  decree  affirming  the  compromise,  and  not  from  a  subseqaent  decree  which  simply 
affirmed,  with  an  explanation,  the  former  decree. 

As  to  interest  on  wasilat,  referring  to  the  proviso  at  the  end  of  Act  XXXII  of  1889,  and  to  the 
resolution  come  to  by  the  Sudder  Court  in  1850  (as  showing  the  present  state  of  the  law  and  practice), 
rw.,  that  it  may  be  awarded  as  of  course  from  date  of  suit  (special  reasons  being  assigned  in  the  decree  for 


from  thinking  that  such  cases  had  been  wrongly  decided ;  but,  having  regard  to  the  circumstances  of 
this  case,  and  the  very  great  delay  (not  thoroughly  explained)  in  the  prosecution  of  this  appeal,  awarded 
interest  upon  mesne  profits  from  the  commencement  of  suit  to  the  dfRe  of  decree. 

Mr,  Doyne  for  Appellant. 

Mr,  Leith,  Q.C.,  and  Mr.  Souttar  for  Respondent. 

Sir  Robert  Collier  delivered  judgment  as  follows  : — 

The  transaction  out  of  which  thia  suit  arose  occurred  nearly  half  a  century 
ago,  and  from  it  has  flowed  a  continuous  stream  of  litigation,  not  in  all  respects 
creditable  to  the  earlier  tribunals  of  India,  down  to  the  present  day.    A  history 
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of  that  litigation,  given  shortly  and  clearly,  will  be  found  in  a  report,  in  the  eighth 
volume  of  Moore's  Indian  Appeals,  of  a  judgment  of  this  Committee,  which  was 
delivered  on  the  occasion  to  be  hereafter'  mentioned.*  Their  Lordships  deem  it 
enough  to  refer  to  that  case  without  recapitulating  the  history,  inasmuch  as  tbe 
facts  necessaiy  to  the  determination  of  the  points  now  before  them  need  no  very 
lengthened  statement. 

Two   brothers,  Doorgapei^saud  Chowdhry  and   Tarapersaud   Chowdhry,  of 
whom  Doorga  was  the  elder,  entered  into  an  agreement  of  compromise  for  the 
purpose  of  settling  disputes  then  pending  between  them  on  the  4th  April  1829. 
That  agreement  of  compromise  may  be  sufficiently  described  for  the   present 
purpose  as  one  whereby  in  substance  the  elder  brother  took  ten- sixteenths  of  the 
ancestral  property,  and  the  younger  brother  six-sixteenths.    Tara,  the  younger 
brother,  disputed  this  compromise  upon  various  grounds;  but  it  was  affirmed  by 
the  Court,  which  was  then  called  the  Provincial  Court*,  on  the  2nd  September 
1829.     Tara  appealed   from   that  decision  to  the   Court  of  Sudder  Dewanny 
Adawlut,  and  the  Court  of  Sudder  Dewanny  Adawlut  affirmed  the  decision  of  the 
Provincial  Court  and  directed  possession  to  be  given  to  Tara  of  his  portion  of  the 
property.    Tara  accepted  this  decision  and  endeavored  to  obtain  his  rights  under 
it,  and  his  first  step  for  that  purpose  was  to  apply  to  Mr.  Ross,  one  of  the  Judges 
of  the  Court  of  Sudder  Dewanny  Adawlut,  who,  in  concurrence  with  Mr.  Walpole, 
each  sitting  alone,  had  given  the  judgment  affirming  the  decree  of  the  Provincial 
Court,  to  order  wasilat  to  be  given  him.    The  decree  had  only  decreed  possession. 
The  application  was  made  under  a  circular  order,  which  empowered  the  Court  in 
such  cases  to  award  wasilat  to  be  recovered  by  proceedings  in  execution ;  and  it 
claimed  wasilat  from  the  date  of  the  decision  of  the  Provincial  Court.     Mr.  Boss 
so  far  complied  with  this  request  as  to  order  wasilat,  not  from  the  date  when  it 
was  claimed,  but  from  the  4th  July  1832,  the  date  at  which  the  decision  of  the 
Sudder  Dewanny  Adawlut  Court  had  been  ^yen. 

The  history  of  the  litigation  during  the  next  twenty  years  may  be  thus 
summarised.  Tara  pursued  every  legal  means  in  his  power  to  obtain  his  rights 
under  that  decree;  that  is  to  say,  to  obtain  possession  of  the  property  and  wasilat 
or  the  mesne  profits  for  the  period  during  which  possession  of  it  had  been  with- 
held. The  elder  brother  Poorga  endeavored  to  defeat  his  claims  by  a  variety  of 
excuses  and  pretences,  all  of  which  have  been  found  to  be  false.  Tara  succeeded 
in  obtaining  from  time  to  time  possession  of  certain  portions  of  the  property,  but 
he  never  appears  to  havje  3ucpeeded  in  obtaining  JEtny  wasilat,  It  may  be  enough, 
however,  to  pass  on  to  the  year  1853,  when  Tara  obtained  an  order  from  Mr.  Money 
for  a  sum  of  Rs.  40,000  wasilat,  and  a  considerable  amount  of  interest.  Doorga 
appealed  against  that  order  on  the  ^ound,  which  he  appears  to  have  raised  then 
for  the  first  time,  that  Mr.  Ross,  who  made  the  original  order  in  respect  of  the 
wasilat  in  1832,  had  acted  without  jurisdiction,  inasmuch  as  he  could  not  make 
the  order  without  the  concurrence  of  his  colleague  Mr.  Walpole,  and  the  Court  of 
Sudder  Dewanny  Adawlut  gave  eflect  to  the  objection.  So  that  the  Court  of 
Sudder  Dewanny  Adawlut  in  efiect  ruled  that  all  the  litigation  which  bad  gone 
on  for  twenty  years  was  absolutely  fruitless. 

Under  those  circumstances  Tara  instituted  the  present  suit  in  December  1853. 
Tara  and  Doorga  have  long  since  died,  and  this  appeal  is  now  prosecuted  and 
defended  on  bemlf  of  theix^representatives. 

The  suit  came  on  to  be  heard  before  the  Principal  Suddpr  Ameen  of  the  day, 
and  he  decided  that  the  Statute  of  Limitations  was  a  bar  to  the  claim  of  Tara  to 
wasilat  for  more  than  twelve  years  before  the  commencement  of  the  suit.  But  for 
those  twelve  years  he  gave  him  wasilat,  calculated  upon  the  footing  of  certain 
hustabood  papers  which  were  put  in  by  the  plaintifiF.  The  plaintiff  contended 
that  he  was  entitled  to  avail  himself  of  those  hustabood  papers  on  this  ground : 

♦  i  W.  R.  P,  C.  63 ;  1  6uth.  P.  C.  R.  570;  see  aUo  3  W.  R.  P.  C.  11 ;  1  Suth.  P.  C.  R,  427. 
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Le  said,  "  The  husiabood  is  my  rent-roll  of  a  ceii^in  portion  of  lands  which  have 
been  made  over  to  me  by  iny  brother.  This  is  some  evidence  in  the  absence  of 
contradictory  evidence  of  what  the  rent  was  before  it  was  handed  over,  and 
therefore  of  the  wasilat  or  mesne  profits  to  which  I  am  entitled."  These  hustabood 
papers  had  been  received  in  the  abortive  proceedings  which  have  been  referred  to, 
and  were  received  in  this  case  by  the  Principal  Sudder  Ameen.  There  were 
cross  appeals  from  this  judgment,  and  the  case  came  before  the  Sudder  Dewanny 
Adawlut  in  the  year  1857,  whereupon  that  Court  reversed  the  decision  of  the 
Principal  Sudder  Ameen,  holding  that  the  Statute  of  Limitations  was  not  a  bar 
to  any  portion  of  the  claim,  and  remanded  the  case  to  be  retried  ah  initio,  as  they 
expressed  it.  This  judgment  of  the  Sudder  Dewanny  Adawlut  was  on  appeal 
affirmed  by  this  Board  in  the  judgment  before  referred  to ;  their  Lordships  holding 
that  the  Statute  of  Limitations  did  not  apply  to  Tara's  demand,  because  he  had 
instituted  bond  fide,  though  ineffectual,  proceedings  for  the  purpose  of  obtaining 
his  rights, — ^not,  as  they  expressed  it,  under  the  agreement  alone,  but  und^  the 
judgment  enforcing  it. 

The  case  was  then  tried  on  the  remand  by  another  Principal  Sudder  Ameen. 
He  found  that  the  plaintiff  was  entitled  to  wasilat  from  the  date  of  the  first 
judicial  decision,  in  September  1829,  of  the  Provincial  Court.  On  the  question  of 
the  amount  of  wasilat  he  rejected  the  hustabood  papers,  and  valued  the  land  at  one 
rupee  per  beegah.  With  reference  to  the  question  of  interest,  he  decreed  interest 
to  the  plaintiff  from  the  date  of  the  decree,  holding  that  the  claim  of  wasiLnt  must 
be  considered  as  then  for  the  first  time  settled  and  liquidated. 

From  that  decree  there  was  an  appeal  to  the  High  Court,  which  varied  the 
decision  of  the  Principal  Sudder  Ameen  as  to  the  time  from  which  the  right  of 
the  plaintiff  to  wasilat  commenced,  decreeing  that  it  commenced  not  from  the 
decision  of  the  Provincial  Court  in  1829,  but  from  the  decision  of  the  Sudder 
Dewanny  Adawlut  Court  in  1832;  they  affirmed  the  decree  in  other  respeots. 
From  that  judgment  of  the  High  Court  the  present  appeal  is  preferred. 

The  questions  now  before  their  Lordships  are — first,  from  what  time  the  right 
to  wasilat  commenced;  secondly,  what  should  be  the  amount  of  wasilat;  and, 
thirdly,  what  the  amount  of  interest,  if  any,  upon  the  wasilat.  Upon  the  first 
question  it  is  desirable  to  look  to  the  terms  of  the  two  judgments  that  have  been 
referred  to.  The  first  judgment  affirming  the  compromise  is  to  be  found  recited 
(it  is  nowhere  found  separately)  in  the  judgment  of  the  Court  of  Sudder  Dewanny 
Adawlut  in  these  terms :  *'  It  is  ordered  that  the  deed  of  compromise  and  release 
be  admitted,  that  the  case  be  struck  off  the  file  of  this  Court,  and  that  the  parties 
conform  to  these  stipulations.  The  Court  on  becoming  acquainted  with  it  shall 
enforce  the  observance  of  the  same  on  the  refusing  party. 

Now,  one  of  the  stipulations  was  that  Doorga,  the  elder  brother,  who  was  in 
possession  of  the  property,  should  relinquish  to  his  younger  brother  six  six- 
teenths. It  therefore  appears  to  their  Lordships  that  the  direction  to  conform  to 
these  stipulations  is  a  direction,  though  possibly  an  infornral  one,  that  Tara  should 
be  put  in  possession  of  that  property.  This  decision  was  confirmed  in  these  terms 
by  the  Court  of  Sudder  Dewanny  Adawlut :  "  Therefore,  in  concurrence  with  the 
aforesaid  gentleman" — that  is  the  Judge  of  the  previous  Court — "Ordered,  that 
the  appeal  preferred  by  the  appellant  be  dismissed,  and  that  the  decision  passed 
in  the  Provincial  Court  of  Appeal,  dajted  the  2nd  Sefftember  1829,  be  affirmed ; 
that  should  the  appellant,  agreeably  to  the  deeds  of  compromise,  not  have  received 
possession  of  his  share,  he  be  put  in  possession  of  the  same  on  the  execution  of 
the  decree."  It  appears  to  their  Lordships  that  this  decree  of  the  Sudder  Dewanny 
Adawlut  must  not  be  taken  as  establishing  for  the  first  time  any  new  right  of 
either  of  these  parties,  but  as  simply  affiiming,  with  an  explanation,  for  it  is 
nothing  more,  the  former  decree.  The  rights  of  the  parties,  therefore,  depend 
upon  the  former  decree,  and  it  is  the  former  decree  which  is  effective^  and  which 
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had  to  be  executed.  It  appears  to  their  Lordships,  therefore,  that  Doorga  after 
the  first  decree,  receiving,  as  he  did,  all  the  rents  and  profits  of  the  property, 
received  the  rent  of  six  sixteenths  of  it  for  the  use  of  his  brother,  and  that  he  is 
bound  to  account  to  his  brother  for  those  rents  and  profits.  They,  therefore^  agree 
with  the  view  taken  by  the  Principal  Sudder  Ameen  upon  this  question,  and 
disagree  with  that  taken  by  the  High  Court. 

The  second  question  is  as  to  the  amount  of  wasilat.  It  has  been  contended 
that  the  Principal  Sudder  Ameen  was  bound  to  accept  those  hustabopd  papeirs  as 
fixing  the  rate  of  wasilat,  which  undoubtedly  was  a  good  deal  higher  than  the 
rate  which  he  allowed.  He  was  bound  to  do  so,  it  is  said,  because  they  had  been 
•  accepted  by  the  previous  Sudder  Ameen,  and  by  the  Courts  informer  proceedings. 
But  their  Lordships  do  not  concur  in  this  view.  It  may  be  well  here  to  read  the 
terms  in  which  the  judgment  of  the  Court  remanding  the  case  is  couched.  "  As 
this  judgment  reopens  me  question  of  wasilat  from  the  date  of  the  deeds  of  adjust- 
ment,  the  whole  evidence  on  that  matter  will  require  reconsideration.  We  there- 
fore remand  the  case,  that  the  whole  question  of  wasilat  may  be  taken  up  and 
considered  ah  initio" 

If  the  Court  had  expressed  themselves  satisfied  with  the  award  of  wasilat 
within  the  last  twelve  years,  and  only  directed  an  enquiry  as  ta  the  additional 
wasilat  accruing  before  that  time,  they  might  have  so  expressed  themselves,  but 
their  Lordships  think  it  probable  that  they  expressed  themselves  as  they  have 
because  there  was  a  cross  appeal,  in  which  the  validity  of  these  hustabood  papers 
would  have  been  disputed,  abstaining  from  giving  judgment  upon  that  question, 
and  remitting  the  whole  matter  to  the  Principal  Sudder  Ameen.  The  Principal 
Sudder  Ameen  expressed  himself  as  dissatisfied  with  those  hustabood  papers,  which 
appear  to  hAve  been  put  in^  but  of  which,  as  far  as  it  appears,  there  does  not  seem 
to  nave  been  any  proof  given  to  him,  although  some  proof  seems  to  have  been 
given  of  tbem  on  former  occasions.  He  describes  them  as  concocted  at  home  by 
the  plaintiff,  and  questions  their  genuineness  chiefly  on  the  ground  that  they  give 
an  annual  value  to  the  property  greater  than  that  which  it  bore  at  the  time  of 
his  judgment ;  the  value  of  land  having  notoriously  very  much  increased  since  the 
wasilat  claimed  had  accrued.  He  also  observes  that  he  directed,  for  the  benefit 
of  the  plaintiff,  an  enquiry  before  an  Ameen  as  to  the  value,  which  the  plaintiff 
declined.  Under  these  circumstances  he  forms,  undoubtedly,  a  somewhat  rough 
estimate  of  the  annual  value  of  the  property  as  one  rupee  per  beegah.  It  may  be 
that,  under  the  circumstances,  the  Principal  Sudder  Ameen  might  have  been 
justified  in  accepting  and  acting  upon  these  hustabood  papers,  but  it  is  quite 
another  question  whether  their  Lordships  are  to  say  that  he  was  bound  to  act 
upon  them.  It  appears  to  their  Lordships  that  this  is  a  decision  upon  questions 
of  fact,  namely,  the  genuineness  of  these  hustabood  papers,  and  the  actual  value  of 
the  land,  and  that  decision  having  been  affirmed  by  the  High  Court,  they  see  no 
sufficient  reason  to  take  this  case  out  of  the  ordinary  rule^  whereby  they  affirm  a 
decision  on  a  question  of  fact  come  to  by  two  Courts. 

The  remaining  question  is  that  of  interest.  And  here  it  may  be  as  well  to 
refer  to  the  terms  of  the  Statute,  Act  XXXII  of  1839,  very  much  in  accordance 
with  the  Statute  of  3  &  4  William  IV.  in  this  country,  which  has  given  rise  to  a 
great  number  of  decisions,  all  of  which  are  not  easily  reconcilable.  The  words  of 
the  Section  are :  "  It  is  thel^efore  hereby  enacted  that  upon  all  debts  or  sums  certain, 
payable  at  a  certain  time  or  otherwise,  the  Court  before  which  such  debts  or  sums 
may  be  recovered  may,  if  it  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
instlrument  at  a  certain  time,  or  if  payable  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as  such  demand  shaU  give 
notice  to  the  debtor  that  interest  will  be  claimed  iK>m  the  date  of  such  demand 
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until  the  term  of  payment''  If  the  Statute  had  stopped  here  it  might  be  that  the 
Principal  Sudder  Ameen  and  the  Court  were  right  in  saying  that  there  was  no 
actual  ascertained  or  liquidated  demand  until  the  wasiiat  was  determined  by  the 
decree.  But  these  words  follow:  "Provided  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law."  And  that  refers  their  Lordships  to  the 
state  of  the  law  and  the  practice  in  India  independently  of  the  Statute.  They 
have  taken  some  pains  to  ascertain  what  that  law  and  practice  has  been,  and  have 
been  referred  to  a  number  of  cases  upon  the  subject.  It  may  be  enough  now  to 
quote  a  case»  which  is  to  be  found  reported  in  Carrau's  cases  in  the  Presidency 
Sudder  Court  of  the  date  of  1850,  where  certain  resolutions  were  come  to  at  a 
sitting  of  all  the  Judges  of  the  Court,  and  among  those  resolutions  was  this : 
*'  Interest  on  mesne  profits  may  be  awarded  as  of  course  from  date  of  suit  in  a 
decree ;  when,  however,  interest  is  awarded  from  an  earlier  or  from  a  later  date 
than  of  suit,  special  reasons  should  be  assigned  in  the  decree."  Their  Lordships 
find  that  this  resolution  lias  been,  to  a  great  degree,  acted  upon  in  subsequent 
cases ;  indeed  there  have  been  subsequent  cases  in  which  interest  has  been  given 
at  a  date  prior  to  the  institution  of  a  suit,  and  their  Lordships  are  far  from  sa3ring 
that  such  cases  have  been  wrongly  decided.  But  having  regard  to  the  circum- 
stances of  this  case,  and  among  them  may  be  stated  the  very  great  delay,  which 
has  not  been  thoroughly  explained,  in  the  prosecution  of  this  appeal,  their  Lord- 
ships think  it  enough  that  the  plaintiff  should  have  a  decree  for  interest  upon  the 
mesne  profits  decreed  to  be  calculated  from  the  commencement  of  the  suits  up  to 
the  date  of  the  decree.  The  decree  will  carry  interest  on  the  whole  amount  decreed 
from  its  date,  at  the  usual  rate  of  12  per  cent. 

They  will  therefore  humbly  advise  Her  Majesty  that  the  decree  of  the  High 
Court  be  reversed,  that  the  decree  of  the  Principal  Sudder  Ameen  be  affirmed  as 
to  the  amount  decreed  to  the  plaintiff  for  mesne  profits,  and  reversed  as  to  the 
residue,  and  that  it  be  ordered  that  the  defendant  pay  to  the  plaintiff  interest  on 
the  amount  decreed  for  mesne  profits  at  the  rate  of  (i  per  cent,  per  annum,  to  be 
calculated  from  the  date  of  the  commencement  of  the  suit  to  the  date  of  the  decree 
of  the  18th  February  1861,  and  that  the  costs  in  the  first  Court  be  ascertained 
and  be>  paid  by  the  parties  respectively  in  proportion  to  the  amount  to  be  decreed 
and  disallowed  by  the  decree  so  to  be  amended,  and  that  the  defendant  do  pay 
interest  at  the  rate  of  12  per  cent,  per  annum  upon  the  total  amount  to  be  decreed 
by  the  decree  so  to  be  amended  as  aforesaid,  from  the  date  of  the  decree  of  the 
18th  February  1861  to  the  date  of  realization ;  that  the  eosts  of  the  appeal  in  the 
High  Court  be  assessed  and  ordered  to  be  paid  by  the  parties  to  that  appeal 
respectively  in  proportion  to  the  amounts  to  be  decreed  and  disallowed  by  the 
decree  to  be  amended  as  aforesaid.  And  it  will  be  ordered  that  the  respondents 
do  pay  the  costs  of  this  appeal 


The  6th  February  1878. 

Present:  • 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Hindoo  Law  of  Succession — Benares  School — Daughters  (Barren  or  Childless 
Widows) — Adoption  (of  other  than  Brother* s  Son) — Quod  fieri  non  debuit 
factv/m  valet. 

On  Appeal  from  the  High   Court  at   Calcutta^ 
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Srimati  Uma  Deyi 

ver8U8 

Gokoolanund  Das  Mahapatra. 

Their  Lordships  seemed  to  think  that,  according  to  the  law  of  the  Benares  School,  no  preference  is 
given  to  a  daughter  who  has,  or  is  likely  to  have,  male  issue,  over  a  daughter  who  is  barren  or  a 
childless  widow. 

According  to  the  same  law,  the  omission  to  adopt  a  brother's  son  does  not  inyalidate  an  adoption 
otherwise  regularly  made,  so  as  to  destroy  the  civil  status  of  the  person  thus  adopted  even  after  years 
of  recognition. 

The  maxim,  "  Quod  fieri  non  debuit  factum  valet,"  though  not  recognized  by  other  Schools  in  the 
same  degree  as  in  Bengal,  is  not  applicable  to  Bengal  only. 

Mr.  Leitk,  Q.  C,  and  Mr.  Doyne  for  Appellant. 
Mr,  C,  W.  Aratlioon  for  Respondent. 

Sir  James  Colvile  gave  judgment  as  follows : — 

The  general  question  raised  by  this  appeal  is  who  was  entitled  to  succeed  to 
the  estate  of  one  HuUodhur  Das  Mahapatra,  an  Ooiya  Brahman,  who  died  in 
December  1870.  He  left  by  his  wife  Jumoona,  who  predeceased  him  some  four 
years  before  that  date,  two  daughters — Uma  Deyi,  the  plaintiff  in  the  cause,  and 
Parbutti  Deyi.  Both  had  been  married,  but  Uma  Deyi  was  a  childless  widow, 
dependent  upon  and  living  with  her  father  at  the  time  of  his  death,  whilst 
Parbutti  was  and  is  living  with  her  husband,  a  man  of  some  substance,  by  whom 
she  had  had  children,  still  living.  He  also  left  the  defendant,  Gokoolanund  Das, 
who  claimed  to  be  his  son  by  adoption. 

In  January  1871,  the  lajst-named  person  applied  to  the  Judge  of  Cuttack  for 
a  certificate  under  Act  XXVII  of  1860.  His  claim  was  resisted  by  Parbutti,  who 
disputed  the  adoption,  and  also  by  Hurrihur  Persad  Das,  the  great-nephew  of 
the  deceased.  The  Judge  held  that  the  latter  had  no  locm  standi  as  an  objector ; 
and  as  between  Parbutti  and  Ookoolanund,  decided  th&t  the  latter  had  prvmd 
fouyie  established  his  title  as  the  adopted  son  of  the  deceased,  and  granted  the 
certificate  to  him. 

Uma  Deyi  was  no  party  to  this  proceeding,  of  which  the  effect  was  at  most 
to  confirm  or  put  Gokoolanund  in  the  possession  of  the  property  as  the  heir  of 
HuUodhur,  untd  displaced  by  a  decree  in  a  regular  suit. 

In  June  1872,  Uma  Deyi  instituted  the  present  suit  against  Gokoolanund 
and  Parbutti,  seeking,  as  between  herself  and  the  latter,  to  be  declared  the  pre- 
ferential heir  of  their  father,  and^  impugning  the  adoption  of  the  former,  to  recover 
the  estate  from  him.  The  questions  raised  in  the  cause  are  determinable  by  the 
law  of  the  Benares  School. 

That  law,  in  so  far  as  it  supports  the  claim  of  the  plaintiff  to  succeed  to  her 
father's  estate  in  default  of  a  son,  natural  or  adopted,  is  thus  laid  down  by  Sir 
William  Macnaghten.  ("  Principles  and  Precedents  of  Hindoo  Law,"  p.  22.)  After 
stating  the  rule  of  the  Bengal  School,  he  says,  *'  But  there  is  a  difference  in  the 
law  as  it  obtains  in  Benares  on  this  point,  that  school  holding  that  a  maiden  is  in 
the  first  instance  entitled  to  the  property ;  failing  her,  that  the  succession  devolves 
on  the  married  daughters  who  are  indigent,  to  the  exclusion  of  the  wealthy 
daughters ;  that  in  default  of  indigent  daughters,  the  wealthy  daughters  are  com- 
petent to  inherit ;  but  no  preference  is  gi/ven  to  a  daughter  who  has,  or  is  likely  to 
fux/vey  male  issuCy  over  a  dUAighter  who  is  barren  or  a  childless  widow.  Nothing 
addressed  to  their  Lordships  at  the  bar  induces  them  to  think  that  this  is  an 
incorrect  exposition  of  the  law.  Mr.  Arathoon,  indeed,  in  support  of  his  contention 
that  the  plaintiff  had  lost  whatever  right  to  inherit  her  father's  estate  she  would 
otherwise  have  possessed  by  reason  of  her  being  a  childless  widow,  relied  upon 
some  passages  in  the  ''Smrdti  Chandrika"  (chap.  xi.  s.  21  pars.  21  and 
28),  in  which  the  author  of  that  treatise  adopts  and  affirms  the  rule  of  the 
Bengal  School  in  respect  of  the  disqualification  of  a  barren  daughter.     But  on 
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these  it  is  sufficient  to  observe  that,  according  to  Mr.  Colebrooke  and  other  high 
authorities,  the  "  Srar6ti  Chandrika  "  contains  only  an  authoritative  exposition  of 
the  law  as  it  prevails  in  the  south  of  India,  and  consequently  that  the  passages  in 
question  are  of  no  weight  when  set  against  the  propositions  which  Sir  William 
Macnaghten  has  deduced  from  the  text  of  the  Mitacshara  and  other  authorities 
recognized  by  the  Benares  School.  That  the  plaintiff,  as  compared  with  her 
sister,  is  an  indigent,  or,  in  the  words  of  the  Mitacshara,  "an  unprovided 
daughter,"  seems  to  be  clear.  Their  Lordships,  therefore,  though  in  the  view 
which  they  take  of  the  other  issues  it  is  not  necessary  to  affirm  her  title  as  against 
her  sister  conclusively,  will  assume  that  she  has  shown  a  sufficient  title  to  maintain 
this  suit  against  the  defendant  Gokoolanund,  and  to  put  him  to  proof  of  his 
alleged  adoption. 

Two  distinct  issues  have  been  raised  touching  this  adoption  : — 1,  Whether  it 
was  ever  made  in  fact ;  2,  whether,  if  so  made,  it  is  good  in  law.  And  as  to  the 
first  issue  it  is  to  be  remarked  that  the  plaintiff  has  not  been  content  to  rely  on 
any  deficiency  in  the  proof  of  the  defendant's  case.  She  has  set  up,  and  under- 
taken to  prove,  a  substantive  case  of  her  own. 

The  case  of  the  defendant  is,  that  he  was  by  birth  the  second  son  of  Nath 
Das,  a  distant  kinsman  of  Hullodhur  Das ;  that  at  a  very  tender  a^e  he  was  taken 
into  the  house  of  Hullodhur  with  a  view  to  his  being  adopted;  that  when  about 
five  years  old,  and  in  the  j^ear  1837,  he  was  formally  given  by  his  natural,  and 
received  by  his  adoptive  father,  in  adoption  with  the  requisite  ceremonies  ;  that 
he  was  brought  up  and  educated  by  Hullodhur  as  his  adopted  son,  receiving  from 
him  at  the  proper  age  the  investiture  of  the  Brahminical  thread,  and  being  on  a 
subsequent  occasion  given  in  marriage  by  him ;  that  after  he  reached  man's  estate 
he  continued  to  be  recognized  in  the  family  as  the  adopted  son,  and  took  part  in 
the  management  of  its  affairs ;  and  that  in  the  character  of  adopted  son  he  per- 
formed the  funeral  ceremonies  of  Jumoona,  and  afterwards  of  Hullodhur  himself. 

On  the  other  hand,  the  case  of  the  plaintiff  is  that  the  defendant  is  not  the 
son  of  Nath  Das,  that  he  was  by  birth  a  Kanouj  Brahman,  or  other  native  of  the 
North-Westem  Provinces ;  that  when  young  he  was  brought  by  other  pilgrims  to 
Juggunnath,  and  left  at  first  in  a  sort  of  hospice  attached  to  the  temple  which 
belonged  to  the  elder  brother  of  Hullodhur ;  that  he  afterwards  lived  in  the  house 
of  one  Hira,  who  is  stated  to  have  been  a  concubine  of  Hullodhur;  that  he  was 
never  on  terms  of  commensality  with  Hullodhur ;  that  he  never  was,  and,  being 
the  son  of  an  unknown  fitther,  never  could  have  been  adopted  by  Hullodhur ;  that 
it  was  only  as  a  gomashta  or  dewan  that  he  ever  took  ps^  in  the  management  of 
Hullodhur's  affairs ;  that  Hullodhur,  some  yeai'S  after  the  alleged  adoption,  really 
adopted  one  Radakrishna,  a  son  of  one  Bhika  Das,  who  subsequently  died ;  and 
that  Hullodhur's  funeral  rites  were  performed  by  the  plaintiff  and  the  persons 
authorized  by  her  to  do  the  acts  which  a  female  cannot  herself  do. 

Their  Lordships  might  feel  it  difficult  to  pronounce  with  confidence  for  them- 
selves which  of  .these  conflicting  statements,  supported  as  each  is  by  the  testimony 
of  numerous  witnesses,  and  in  a  greater  or  less  degi*ee  by  documentary  evidence, 
is  true.  And  their  difficulty  would  be  greatly  increased  if  one  of  the  Indian 
Courts  had  broadly  affirmed  the  truth  of  the  plaintiff's  statement,  whilst  the  other 
Court  had  pronounced  in  favor  of  the  defendant.  ^  But  that  is  not  the  way  in 
which  the  case  comes  before  them.  The  Subordinate  Judge,  though  he  decided 
against  the  fact  of  the  adoption,  did  not  affirm  that  the  original  status  and  subse- 
quent history  of  the  defendant  %ere  what  the  plaintiff's  witnesses  represented 
them  to  have  been ;  he  did  not  find  that  Badakrishna  (as  to  whose  adoption  the 
evidence  is  of  the  most  loose  atod  general  character)  was  ever  adopted  by  Hullod- 
hur ;  he  did  not  find  that  the  plaintiff,  and  not  the  defendant,  performed  the 
funeral  rities  of  Hullodhur.  It  cannot  therefore  be  said  that  the  Judge  before 
whom  they  were  examined  has  pronounced  the  plaintiff's  witnesses  to  be  worthy, 
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and  the  defendant's  witnesses  to  be  unworthy,  of  credit  On  the  contrary  (giving, 
perhaps^  a  little  more  weight  to  some  supposed  admissions  by  two  of  the  plaintiffs 
witnesses  than  their  words  warrant),  he  expressed  his  belief  "  that  the  defendant 
Gokoolanund  had  for  years  lived  with,  and  been  brought  up,  and  treated  as  a  son, 
and  married  by  Hullodhur."  He  held  "  it  also  to  be  clear  from  the  evidence 
tendered  for  the  defence  that  the  defendant  had  frequently  been  acknowledged 
by  others  as  the  adopted  squ  of  Hullodhur,  and  was  even  so  styled  by  HuUodhur 
himself  in  a  written  statement  filed  by  him  in  an  Act  lY  of  1840  case  before 
the  Magistrate  of  Balasore."  We  have  therefore  the  Judge  of  First  Instance 
affirming,  contrary  to  the  general  evidence  on  the  part  of  the  plaintiff,  facts  most 
material  to  the  defendant's  case,  and  the  genuineness  of  the  documentary  evidence 
produced  in  support  of  it.  His  finding  against  the  fact  of  adoption  proceeds  upon 
the  improbability  that  in  1837  Hullodhur,  who  might  reasonably  hope  to  beget, 
would  adopt  a  son ;  upon  the  discrepancy  between  certain  of  the  defendant's 
witnesses  as  to  the  presence  of  Nath  Das  at  the  ceremony ;  and  upon  the  insuffi- 
ciency of  proof  that  all  the  requisite  ceremonies  were  performed. 

In  this  state  of  things  their  Lordships,  at  the  close  of  the  appellant's  case, 
intimated  that  they  could  not  see  their  way  to  a  reversal  of  the  very  clear  finding 
in  favor  of  the  fact  of  adoption  to  which  the  High  Court  upon  a  review  of  the 
whole  evidence  had  come.  Their  Lordships  conceive  that  the  High  Court  was 
right  in  giving  credit  to  the  defendant's  witnesses  rather  than  to  those  of  the 
plaintiff,  who  have  deposed  to  a  case  which  appears  to  be  in  many  respects  a  false 
one.  Their  evidence  is  strongly  corroborated,  as  the  Subordinate  Judge  himself 
admits,  by  the  documents  to  which  he  has  given  credit;  and  it  seems  to  their  Lord- 
ships to  prove,  as  found  by  the  High  Court,  the  performance  of  the  requisite 
ceremonies  with  as  much  certainty  as  can  be  expected  some  thirty  years  or  more 
after  the  event. 

Against  a  case  so  proved,  the  priTnd  fade  improbability  of  the  adoption  on 
which  the  Subordinate  Judge  so  strongly  relies  cannot,  in  their  Lordships'  opinion, 
weigh  very  heavily.  It  must  be  recollected  that  it  is  met  not  merely  by  the 
story  of  the  inference  drawn  by  a  pundit  from  the  horoscopes  of  the  husband 
and  wife  (a  circumstance  which,  if  it  really  occurred,  might  have  had  considerable 
foi*ce  upon  superstitious  minds),  but  also  by  the  fact  that  Hullodhur  and  Jumoona 
had  lived  together  as  man  and  wife  for  a  gpod  many  years  before  the  final 
adoption  without  having  issue. 

Their  Lordships  must,  therefore,  deal  with  this  case  on  the  assumption  that 
the  fact  of  the  defendant's  adoption  has  been  established. 

The  question  whether  such  an  adoption  is  valid  in  law  is  of  greater  difficulty, 
and,  being  one  of  general  application,  of  far  greater  moment.  It  was  in  order  to 
consider  more  fully  the  authorities  cited  upon  this  point  that  their  Lordships 
reserved  their  judgment. 

The  objection  to  the  adoption  is  that  it  was  one  of  a  very  distant  relation, 
not  even  within  the  class  of  Hullodhur'a  sapindas,  made  in  violation  of  the 
preferential  right  of  Denobimdhoo,  the  only  son  of  Juggunnath,  who  was 
Hullodhur's  brother  by  the  whole  blood,  tp  be  adopted. 

The  plaintiff  relies  mainly  upon  certain  texts  of  the  Dattaka  Mimansa,  and 
the  Dattaka  Chandrika,  of  ^Uch  the  former  is  considered  by  the  Benares  School 
to  be  the  more  authoritative  treatise  on  the  subject  of  adoption. 

The  texts  chiefly  insisted  upon  are  the  28th,  the  29th,  the  80th,  the  Slst,  and 
the  67th  slokas  or  paragraphs  oi  the  second  Section  of  the  Dattaka  Mimansa ;  and 
the  2Gth,  the  21st,  the  22na,  the  27th,  and  the  28th  paragraphs  of  the  first  Section 
of  the  Dattaka  Chandrika. 

It  is  unnecessary  to  set  out  these  at  length,  because  it  may  be  conceded  that 
they  do  in  terms  prescribe  that  a  Hindoo  wishing  to  adopt  a  son  shall  adopt  the 
son  of  his  whole  brother,  if  such  a  person  be  in  existence  and  capable  of  adoption, 
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in  preference  to  any  other,  person ;  and  qualify  the  otherwise  fatal  objection  to  the 
adoption  of  an  only  son  of  the  natural  father,  by  saying  that,  in  the  case  of  a 
brother's  son,  he  should,  nevertheless,  be  adopted  in  preference  to  any  other 
person  as  a  Dvy&mushayina,  or  son  of  two  fathers. 

The  grave  question,  however,  that  arises  in  this  case  is  whether  the  injunc- 
tions just  referred  to  are  merely  binding  upon  the  consciences  of  pious  Hindoos  as 
defining  what  they  ousht  to  do,  or  so  imperative  as  to  have  the  force  of  law,  the 
violation  whereof  should  be  held  in  a  Court  of  Justice  to  invalidate  an  adoption 
which  has  otherwise  been  regularly  made. 

Before  considering  this  question,  their  Lordships  think  it  right  to  observe 
that  the  two  propositions  just  stated,  or  at  least  the  last  of  them,  may  well  be 
qualified  by  the  incontestable  fact  that  Hullodhur  was  separate  in  estate  from  his 
brother  Juggunnath.  The  whole  of  the  law  supposed  to  affirm  the  necessity  of 
adopting  a  brother's  son  seems  to  have  been  deduced  by  the  ancient  commentators, 
with  what  logical  sequence  it  is  unnecessary  to  consider,  from  a  text  of  Menu, 
which  says : — "  If  one  among  brothers  of  the  whole  blood  be  possessed  of  male 
issue.  Menu  pronounces  that  they  all  are  fathers  of  the  same  by  means  of  that  son.'^ 
The  direct  consequence  of  this  might  well  be  that  in  an  undivided  family  (the 
normal  state  of  a  Hindoo  family)  the  nephew,  without  further  act  of  affiliation, 
would  effectually  perform  the  funeral  obsequies  of  his  uncle,  whose  share  in  the 
ioint  family  property,  in  the  absence  of  male  issue,  would  pass  to  his  coparceners 
by  survivorship.  But  in  the  case  of  a  separated  Hindoo,  the  right  of  performing 
his  obsequies,  with  the  consequent  right  of  succession,  is  in  the  absence  of  male 
issue  in  his  widow,  or,  failing  her,  in  his  daughter  and  daughter's  issue.  Again, 
to  constitute  a  Dvy&mushy&aa  there  must  bei  a  special  agreement  between  the 
two  fietthers  to  that  effect;  or  the  relation  must  result  from  some  of  the  other 
circumstances  indicated  by  Sir  William  Macnaghten  at  p.  71  of  his  "Principles 
and  Precedents."  And  he  there  st^tea  the  consequences  to  be  different  from  those 
of  an  ordinary  adoption,  inasmuch  as  the  children  of  the  i^dopted  sons  would 
revert  to  their  natuml  family.  Hence  the  adoptive  feather  fails  by  such  an  adoption 
to  perpetuate  his  own  line  of  male  succession, — a  circumstance  which  renders  the 
consent  of  divided  brothers  to  such  an  adoption  the  more  improbable.  In  the 
present  case  there  is  nothing  to  show,  and  it  is  unreasonable  to  presume,  that 
Hullodhur  would  have  been  content  to  receive,  or  Juggunnath  would  have  been 
willing  to  give,  the  only  son  of  the  latter  in  adoption.  And  the  presence  of  the 
.name  of  the  latter  on  some  of  the  documents  which  describe  the  defendant  as  the 
adopted  son  of  Hullodhur,  is  some  evidence  that  Juggunnath  recognized  that 
adoption  as  valid.  Moreover,  for  aught  that  appears  in  the  cause,  Denobundhoo 
may  at  the  date  of  the  adoption  have  become  from  age,  marriage,  or  other  like 
objection,  incapable  of  being  adopted  by  his  uncle. 

Reverting,  however,  to  the  general  question  whether  the  omission  to  adopt  a 
brother's  son  is  an  objection  which  at  law  invalidates  an  adoption  otherwise 
regularly  made,  and  so  destroys  the  civil  status  of  the  persoQ  thus  adopted,  even 
after,  as  in  this  instance,  years  of  recognition,  their  Lordships  have  to  observe  in 
the  first  place,  that  they  have  been  referred  to  no  case  in  which  a  Court  of  Justice 
has  so  decided.  The  nearest  authority  of  the  kind  is  that  of  Ooman  Dutt  v. 
Kunhia  Singh,  3  S.  D.  A.  (Select  Reports)  p.  141.  That  case  arose  in  a  district 
governed  by  the  Mithila  law.  The  plaintiff  claimeif,  under  an  adoption  by  his 
maternal  grandfather,  not  in  the  Dattaka,  but  in  the  Kritrima  form,  which  is 
recognized  by  the  Mithila  law,  to  dispossess  the  nephew  and  heir  of  that  grand- 
father "from  the  share  of  the  latter  in  a  joint  fiunily  estate.  Various  objections, 
besides  the  one  in  question,  were  taken  to  the  adoption;  the  case,  after  the 
fashion  of  those  days,  went  from  one  Judge  of  the  Sudder  Court  to  another,  who 
consulted  different  pundits  and  came  to  conflicting  decisions,  but  ultimately  the 
suit  was  dismissed.    The  marginal  note  no  doubt  says,  "According  to  the  Hindoo 
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law,  while  a  brotber's  son  exists,  the  adoption  of  any  other  individual  as  a  son, 
either  in  the  Dattaka  or  Kritrima  form  of  adoption,  is  illegal."  But  the  force  of 
this  note  is  very  much  weakened  by  the  fact  that  Sir  William  Macnaghten,  who, 
being  the  editor  of  the  Reports,  was  probably  the  author  of  it,  afterwards,  and 
with  a  full  recollection  of  the  case,  wrote  the  passage  which  will  be  presently 
cited.  The  decision  itself  was  merely  on  an  alleged  adoption  in  the  Kritrima 
form,  which,  in  its  inception  and  consequences,  is  very  distinguishable  from  one  in 
which  the  natural  father  parts  with  his  son  in  the  full  faith  that  he  will  be 
effectually  and  for  all  purposes  received  into  his  new  family,  and  acquire  therein 
the  rights  which  he  absolutely  loses  in  his  own.  The  son  adopted  in  the 
Kritrima  form  retains  his  rights  of  inheritance  in  his  original  and  natural  &mily. 

The  general  question  seems  to  have  been  considered  by  Sir  Thomas  Strange, 
Mr.  Colebrooke,  and  other  text  writers  of  eminence. 

Sir  Thomas  Strange,  after  >  recapitulating  the  rules  which  ought  to  guide  the 
,discretion  of  the  adopter,  including  the  authorities  on  which  the  plaintiff  relies, 
says : — ''  But  the  result  of  all  the  authorities  upon  this  point  is,  that  the  selection 
is  finally  a  matter  of  conscience  and  discretion  with  the  adopter,  not  of  absolute 
prescription,  rendering  invalid  an  adoption  of  one  not  being,  precisely  him  who 
upon  spiritual  considerations  ought  to  have  been  preferred.  And  by  his  refer- 
ences to  the  cases  collected  in  the  second  volume  he  shows  that  Mr.  Ck)lebruoke, 
and,  more  strongly,  Mr.  Ellis,  were  of  this  opinion. 

Affain,  Sir  William  Macnaghten,  just  after  referring  to  the  case  of  Ooman 
Dutt,  deals  with  the  question  thus : — "  It  would  appear,  however,  that  according 
to  the  law  of  Bengal  and  elsewhere  where  the  doctrine  of  the  Dattaka  Chandrika 
is  chiefly  followed,  and  where  the  doctrine  of  *  factum  valet '  exists,  a  brother's 
son  may  be  superseded  in  favor  of  a  stranger ;  and  even  in  Benares,  and  in  the 
places  where  the  Mimansa  principaUy  obtains,  and  where  a  prohibitory  rule  has 
in  most  instances  the  effect  of  law,  so  as  to  invalidate  an  act  done  in  contravention 
thereto,  the  adoption  of  a  brother's  son  or  other  near  relative  is  not  essential,  and 
the  validity  of  an  adoption  actually  made  does  not  rest  on  the  rigid  observance 
of  that  rule  of  selection,  the  choice  of  him  to  be  adopted  being  a  matter  of 
discretion.  It  may  be  held,  then,  that  the  injunction  to  adopt  one's  own  sapinda 
(a  brother's  son  is  the  first),  and  failing  them  to  adopt  out  of  one's  own  gotra,  is 
not  essential  so  as  to  invalidate  the  adoption  in  the  event  of  a  departure  from  the 
rule."     (Prin.  and  Prac.  of  Hindoo  Law,  p.  68.) 

It  may  be  further  observed  that  even  Mr.  Sutherland,  in  his  **  Synopsis " 
(see  Stokes'  Codes,  p.  656),  says  : — "  But  though  Nandita  Pandita  extends  this 
principle  (i.e,,  that  proximity  of  kindred  ought  to  determine  the  choice  of  an 
adopted  son)  with  elaborate  minuteness,  it  cannot  be  regarded  as  a  rigid  maxim  of 
law  vitiating  the  adoption  of  a  remote  when  a  near  kinsman,  or  of  a  stranger, 
when  a  relative,  may  exist.  The  right,  however,  of  a  whole  brother's  son  to  be 
zdopted  in  preference  to  any  other  person,  where  no  legal  impediment  may  obtain, 
seems  to  be  generally  admitted,  and  may  be  regarded  as  a  received  rule  of  law." 
It  is  not  easy  to  see  upon  what  grounds  *the  distinction  here  taken  rests.  If  what 
the  Dattaka  Mimansa  enjoins  is  to  be  taken  as  imperative,  and  having  the  force 
of  law,  the  lan^age  of  the  74th  Article  of  the  second  Section,  which  deals  with 
the  duty  of  selection  where  there  is  no  brother's  son,  seems  to  be  hardly  Less 
imperative  than  that  of  th#  Articles  which  affirm  the  preferential  right  of  the 
brother's  son. 

It  was  urged  at  the  Bar  that  the  maxim  "  Quod  fieri  nan  debuit  factum  valet," 
though  adopted  by  the  Bengal  School,  is  not  recognized  by  other  schools,  and 
notably  by  that  of  Benares.  That  it  is  not  recognized  by  those  schools  in  the 
same  degree  as  in  Bengal  is  undoubtedly  true.  But  that  it  receives  no  application 
except  in  Lower  Bengal  is  a  proposition  which  is  contradicted  not  only  by  the 
passage  already  cited  from  Sir  William  Macnaghten's  work,  but  by  decided  cases. 
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The  High  Court  of  Madras  in  Chinna  Gaundar  v,  Kuniara  Gaundar^  1  High 
Court  Rep.,  p.  54,  and  the  High  Court  of  Bombay,  in  a  case  reported  in  4  Bombay, 
H.  C.  R.  A.  C.  191,  acted  upon  it;  and  that  upon  the  question  of  the  adoption  of 
an  only  son  of  his  natural  father,  on  which  the  High  Court  of  Calcutta,  10  W.  R. 
347,  has  refused  to  give  efiect  to  it,  considering  that  particular  prohibition  to  be 
imperative. 

Their  Lordships  feel  that  it  would  be  highly  objectionable  on  any  but  the 
strongest  grounds  to  subject  the  natives  of  India  in  this  matter  to  a  rule  more 
stringent  than  that  enunciated  by  such  text  writers  as  Sir  William  Macnaghten 
and  Sir  Thomas  Strange.  Their  treatises  have  long  been  treated,  as  of  high 
authority  by  the  Courts  of  India,  and  to  overrule  the  propositions  in  question 
might  disturb  many  titles. 

Upon  a  careful  review  of  the  authorities,  their  Lordships  cannot  find  any 
which  would  constrain  them  to  invalidate  the  adoption  of  the  defendant,  even  if 
it  were  more  clearly  proved  than  it  is  that  HuUodhur  Das  could  have  adopted 
Denobundhoo,  the  only  son  of  his  brother.  They  will,  therefore,  humbly  advise 
Her  Majesty  to  affirm  the  judgment  of  the  High  Court  and  to  dismiss  this  appeal 
with  costs. 


The  5th  February  1878. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Hindoo  Widow — Maintenance — Pradtice  {Privy  Council), 

On  Appeal  from  tlie  High  Court  at  Calctttta. 

Sreemutty  Nittokissoree  Dossee 

versus 
Jogendro  Nauth  Mullick. 

Their  Lordships  expressed  their  extreme  reluctance  to  interfere  with  the  decision  of  the  Court 
below  upon  a  question  of  maintenance  to  which  a  Hindoo  widow  is  entitled,  in  deciding  which  they 
thought  that  regard  should  always  be  had  to  the  value  of  the  estate,  a^  well  as  to  the  position  and 
status  of  the  deceased  husband  and  of  the  widow. 

In  this  case,  however,  their  Lordships  raised  the  maintenance,  because  there  was  a  departure  by 
the  Ix>wer  Court  from  the  strict  principles  which  ought  alone  to  have  guided  it,  inasmuch  as  it  allowed 
as  low  a  maintenance  as  possible  as  a  kind  of  punishment  to  the  widow  for  having  groundlessly  resisted 
the  claim  of  her  late  husband's  adopted  son. 

Mr.  Leithy  Q.  C,  Mr,  Doyne,  and  Mr.  Woodrqfe  for  Appellant. 
Mr.  Cowie,  Q.C.,  Mr.  Graham^  and  Mr.  Mayne  for  Respondent. 

Sir  Montague  Smith  gave  judgment  as  follows  : — 

This  is  an  appeal  from  a  judgment  of  the  High  Court  of  Bengal  sitting  in  its 
or3inary  original  jurisdiction.  The  action  is  brought  by  Jogendro  NauthMuUick, 
claiming  to  be  the  adopted  son  of  Choytun  Chum  Mullick ;  and  the  defendant  in 
the  suit  (the  appellant)  is  Nittokissoree  Dossee,  the^  widow  of  Choytun  Chum, 
and  his  heir  in  default  of  his  leaving  a  natural  or  adopted  son.  The  principal 
question  in  the  suit  was  whether  the  plaintiff  had  been  adopted  by  Choytun 
Chum  or  not.  A  great  deal  of  evidence  was  gone  into  upon  both  sides  upon  the 
issue  so  raised.  It  is  unnecessary  for  their  Lordships  to  advert  to  that  evidence, 
inasmuch  as  the  learned  Counsel  for  the  appellant,  upon  his  opening  at  their 
Lordships'  bar,  expressed  his  inability  to  overturn  the  judgment  on  that  issue  by 
any  argument  that  he  could  raise  before  us  upon  the  evidence.     Their  Lordships 
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think  that  in  taking  that  course  he  exercised  a  wise  discretion^  and  in  no  way 
injured  the  interests  of  his  client  They  have  read  the  judgment  of  the  High 
Court,  and  it  appears  to  them  that  the  case  was  very  carefully  tried.  The  judg- 
ment contains  a  lucid  and  elaborate  analysis  of  the  evidence,  and  assuming  that 
analysis  to  be  accurate  their  Lordships  can  have  no  doubt  that  the  Court  arrived 
at  a  sound  conclusion  in  declaring  that  the  adoption  had  taken  place. 

Another  question  arises,  however,  in  the  suit,  namely,  the  maintenance  to 
which  the  defendant  is  entitled  as  a  widow,  upon  the  assumption  that  the  plaintiff 
was  the  adopted  son  of  her  husband.  Their  Lordships  would  be  extremely 
reluctant  to  interfere  with  the  decision  of  the  Court  below  upon  a  question  of 
maintenance,  and  they  would  hesitate  very  much  to  do  so  unless  there  were  some 
special  circumstances  in  the  case  which  indicated  that  there  had  been  a  miscarriage 
in  the  way  in  which  the  maintenance  had  been  arrived  at.  It  appears  to  have 
been  the  usual  course,  when  there  was  a  Master  attached  to  the  Court,  for  the 
Court  to  refer  to  the  Master  the  question  of  maintenance,  and  to  consider  the 
proper  amount  upon  hearing  the  report.  In  this  case  the  Court  did  not  apparently 
make  any  separate  enquiry  with  regard  to  the  maintenance,  but  acted  upon  the 
facts  as  they  appeared  in  evidence  before  them,  upon  the  general  case.  An 
ordinary  form  of  reference  appears  to  have  been  this  :  **  Befer  it  to  the  Master  to 
settle  the  amount,  regard  being  had  to  the  value  of  the  estate."  Their  Lordships 
think  that  another  element  to  be  considered  is  the  position  and  status  of  the 
deceased  husband  and  of  the  widow.  The  main  subject  of  enquiry  would  be  the 
value  of  the  estate ;  and  the  question  for  the  Master  and  ultimately  for  the 
Court  to  consider  would  be  the  due  proportion  which  should  be  given  to  the 
widow  out  of  it  for  her  proper  maintenance,  including  not  only  the  ordinary 
expenses  of  living,  but  that  which  she  might  reasonably  expend  for  reUgious  and 
other  duties  incident  to  the  station  in  life  which  she  might  occupy. 

In  this  case,  independently  of  the  value  of  the  property  which  has  been  disputed 
at  their  Lordships'  bar,  there  were  circumstances  which  the  Court  took  into  con- 
sideration, and  which  their  Lordships  think  may  properly  be  taken  into  consider- 
ation, not  as  conclusive  upon  th^  amount  which  ought  to  be  awarded,  but  as 
affording  some  guide  to  the  proper  amount,  if  not  a  measure  of  it  It  seems  that  the 
husband,  Choytun  Chum,  about  two  years  before  his  death,  had  given  instruc- 
tions for  his  will.  That  will  was  never  executed,  but  the  papers  connected  with  it 
were  given  in  evidence  by  the  plaintiff,  and  were  relied  upon  as  affording  strong 
corroboration  of  his  adoption.  Choyton  Chum  himself  gave  instructions  for  his 
will  to  a  solicitor  of  the  name  of  Sreenauth  Ghunder,  who  happened  to  be  the 
brother  of  Jogendro,  the  plaintiff,  and  who  was  a  partner  in  the  firm  of  Swinhoe, 
Law,  and  Company.  It  seems  that  the  testator  in  his  first  instructions  desired 
that  the  interest  of  a  lakh  of  rupees,  in  Government  paper,  should  bo  given  to  his 
widow,  and,  in  addition  thereto,  that  she  should  live  in  the  family  house,  and  be 
maintained  out  of  his  general  estate,  as  she  had  been  in  his  lifetime.  It  seems 
that  a  draft  was  made  in  conformity  with  these  instructions,  which  was  copied ; 
and  after  receiving  the  copy  Choyton  Chum  had  another  interview  with 
Sreenauth,  and   in  that  interview  he   altered   the   instructioiis   which   he  had 

Previously  given,  and  instead  of  bequeathing  the  interest  of  one  lakh  of  rupees  to 
is  widow  for  life,  he  desired  that  the  lakh  should  be  given  to  her  absolutely.  An 
engrossment  was  made  of  tfie  will  containing  that  bequest.  Upon  this  question 
of  maintenance  the  Court  say,  at  the  end  of  their  judgment,  after  they  had 
disposed  of  the  principal  issue  that  arose  upon  the  adoption:  "Under  these 
circumstances,  if  it  bad  been  left  to  the  Court  to  determine  the  sum  which  should 
be  awarded  to  the  defendant  in  the  future  for  her  maintenance  we  should  only 
have  given  her  the  most  moderate  provision  which,  having  regard  to  her  husband  a 

I)roperty  and  position,  the  law  would  allow."     The  circumstances  to  which  the 
earned  Judges  alli^de  are  those  contained  in  their  summary  of  the  case  which 
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appears  in  the  previous  paragraph  of  their  judgment,  and  there,  after  stating  the 
main  positions  which  they  fibud  in  favor  of  the  plaintiff  and  of  the  adoption,  they 
add,  "That  the  fact  of  the  plaintiff  being  Choytun  Chum's  adopted  son  was 
perfectly  well  known  to  the  defendant  and  to  all  the  members  of  the  family."  The 
Court  therefore  seem  to  have  thought  that  she  was  not  justified  in  defending  the 
claim  of  the  plaintiff  as  she  had  done,  and  that  opinion  does  appear  to  have 
influenced  their  judgment  in  awarding  the  maintenance  wliich  they  thought 
suflBcient  to  be  allowed  to  her.  They  say,  "  We  should  only  have  given  her  the 
most  moderate  provision  under  those  circumstances."  One  cannot  read  that 
passage  without  perceiving  that  the  Court  reduced  as  low  as  they  could,  upon  the 
principle  upon  which  they  proceeded,  the  maintenance  which  they  allowed,  as  a 
^ind  of  punishment  to  her  for  having  defended  a  suit  which  they  thought  she 
xnust  have  known  was  properly  brought  against  her.  That  the  Court,  being  under 
this  influence,  should  have  allowed  its  judgment  to  be  affected  by  it,  their  Lord- 
ships think  was  a  departure  from  the  strict  principles  which  ought  alone  to  have 
guided  it.  That  influence  operating  on  the  minds  of  the  Judges,  they  proceed  to 
consider  what  they  would  allow ;  and  in  coming  to  that  conclusion  they  bear  in 
mind  the  bequest  of  the  lakh  of  rupees  intended  to  be  made  to  her  absolutely,  and 
they  refer  to  an  offer  which  had  been  made  by  the  plaintiff.  This  is  what  they 
Bay : — ''  But  the  plaintiff  himself  has  relieved  us  of  what  might  otherwise  have  been 
an  unpleasant  duty.  He  has  intimated  to  us  through  his  Counsel  that  he  desires 
the  defendant  to  have  the  same  provision  as  she  would  have  had  if  her  husband  s 
will  had  been  dulv  executed.  This  they  state  to  have  been  the  desire  of  the 
plaintiff.  "And  although,  having  regard  to  the  plaintiff  being  an  infant,  we  do 
not  consider  it  right  to  hand  over  to  the  defendant  absolutely  a  lakh  of  rupees  out 
of  the  plaintiffs  property,  we  think  we  may  without  impropriety  award  her  as 
maintenance  the  annual  sum  of  Rs.  4,000  payable  monthly."  If  the  objection  was 
to  handing  over  the  corpus  of  a  lakh  of  rupees,  that  might  have  been  obviated  by 
turning  the  value  of  the  lakh  of  rupees  into  an  annuity  for  the  life  of  the  widow, 
which  would  have  produced  a  much  larger  sum  than  the  interest  merely  at  4  per 
cent,  upon  the  capital.  Their  Lordships  do  not  say  that  the  Judges  were  bound 
to  do  this ;  but  on  the  principle  on  which  they  would  apparently  have  acted  but 
for  the  influence  on  their  minds  arising  from  the  conduct  of  the  defendant  in  the 
suit,  it  seems  not  improbable  that  that  is  a  conclusion  at  which  they  might  have 
arrived.  However,  what  they  did  was  to  award  a  sum  of  Rs.  4,000.  Theii*  Lord- 
ships wish  to  guard  themselves  against  its  being  supposed  that  they  consider  the 
plaintiff  bound  by  his  offer,  or  that  the  widow  is  entitled  to  the  lakh  of  rupees 
because  it  was  intended  to  be  given  to  her  by  the  will.  They  think  both  those 
circumstances  can  be  regarded  only  as  elements  which  may  properly  be  considered 
in  determining  a  suitable  amount  of  maintenance ;  and  inasmuch  as  the  plaintiff 
at  one  time,  through  his  guardian  as  it  must  have  been,  was  willing  to  settle  the 
matter  amicably  and  to  give  the  widow,  and — ^as  the  Judges  expressed  it — desired 
that  she  should  have  the  lakh  of  rupees,  their  Lordships  entertain  hope  that 
when  the  matter  is  brought  before  him, — if  it  should  be  brought  before  him  in 
India, — now  he  is  of  full  age,  he  may  be  disposed  to  renew  that  offer,  and  if 
not  to  give  the  corpus  of  the  lakh  of  rupees,  to  give  an  annuity  which  such  a  sum 
would  produce.  Their  Lordships  feel  that  they  can  do  no  more  than  send  the 
case  back  with  that  intimation  of  their  hope,  and  witn  this  further  intimation  to 
the  Counsel  here  that,  judging,  as  they  do,  from  what  they  have  seen  in  the 
Record  and  what  they  have  heard  from  the  learned  Counsel,  they  think  that  it 
would  not  be  unfair  to  either  of  the  parties  if  they  could  agree  upon  raising  this 
sum  of  Rs.  4,000  a  year  to  Rs.  6,000.  Their  Lordships  feel  that  they  cannot 
impose  this  arrangement  upon  the  parties,  but  they  throw  it  out  as  well  worthy 
of  their  consideration  to  prevent  any  further  litigation.  If  that  sum  is  agreed  to, 
then  their  Lordships  would  amend  the  decree  here,  by  consent,  by  increasing  the 
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sum  to  Bs.  6,000.  If  that  is  not  assented  to,  their  Lordships  will  have  no  other 
course  but  humbly  to  advise  Her  Majesty  to  remit  the  suit  to  the  High  Court  of 
Bengal  to  determine,  with  reference  to  the  considerations  that  they  have  thrown 
out,  the  proper  amount  of  maintenance  to  be  allowed  to  the  widow. 

On  the  12th  February  it  was  intimated  to' their  Lordships  by  Counsel  on  both 
sides  that  the  parties  in  India  adopted  the  suggestion  made  by  their  Lordships  in 
the  foregoing  judgment,  and  their  Lordships  therefore  agreed  humbly  to  report  to 
Her  Majesty  that,  the  parties  having  consented  thereto,  the  decree  of  the  High 
Court  of  Judicature  ougnt  to  be  varied  by  raising  the  allowance  to  the  widow  for 
maintenance  from  Rs.  4,000  to  Rs.  6,000  a  year,  and  further  that  in  other  respects 
the  decree  ought  to  be  affirmed,  each  party  paying  their  own  costs  of  this  appeal 


The  12th  February  1878. 

Preserd : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Hindoo  Law  of  Succession — Palaya/pat  of  Padamattur — Suit  for  Possession — 

Title  of  Plaintiff-^Jus  Tertii, 

On  Appeal  from  the  High  Court  at  Madras. 

Consolidated  Appeals  Nos.  82  to  84  of  1875. 

Periasami  alias  Eottai  Tevar  and  others 

versus 
The  Representatives  of  Salugai  Tevar. 

Held  that,  as  between  the  descendants  of  Mutter  Vadaga  and  Dhorai  Pandian,  the  Palajrapat  of 
Padamattur  was  the  separate  property  of  the  latter ;  that,  on  the  death  of  Dhorai  Pandian,  his  rights  if 
he  had  any  left  undisposed  of  in  the  property,  passed  to  his  widow,  notwithstanding  the  undiTided 
statug  of  the  family  (the  rule  of  succession  affirmed  in  the  Shiyagunga  case  applying) ;  and  that 
plaintiff,  who  claimed  the  Palayapat  as  an  impartible  and  ancient  zemlndary  descendible  by  inheritance 
to  him  on  the  death  of  Dhorai  Pandian  without  issue,  had  no  title  to  sue  in  the  life  of  Dhorai  Pandian's 
widow. 

Their  Lordships  saw  nothing  in  this  case  to  take  it  out  of  the  general  and  well-known  rule  relating 
to  actions  in  the  nature  of  actions  for  ejectment,  viz.^  that  the  plaintiff  must  recover  by  force  of  hia  own 
title  ;  and  thought  that  it  would  be  in  the  highest  degree  unjust  to  allow  the  defendants,  who  had  been 
for  nearly  the  whole  time  of  prescription  in  possession  of  Tillages  of  which  they  claimed  to  be  purchMers 
for  Tslue,  to  be  turned  out  of  possession  by  any  person  other  than  one  who  had  established  a  clear  title 
to  present  possession. 

Mr.  Leithy  Q.C,  Mr.  Norton,  and  Mr.  Mayne  for  Appellants. 

Sir  James  Stephen,  Q.C.,  Mr.  CoTvie,  Q.C.,  and  Mr.  Voyne  for  Respondents. 

Sir  James  Colvile  delivered  judgment  as  follows : — 

The  question  common  to  the  three  suits  which  have  been  consolidated  in  the 
appeal  before  their  Lordships  is  whether  the  plaintiff,  one  Salugai  Tevar,  was 
entitled  to  recover  from  the  defendants  in  possession,  all  of  whom  claimed  to  be 
purchasers  for  value  from  tjlie  late  proprietor  Dhorai  Pandian  under  different  titles, 
seven  villages,  being  in  fact  all  that  remained  of  the  ancient  Palayapat  of  Pada- 
mattur, which  seems  to  have  consisted  originally  of  ten  villages. 

The  various  questions  which  were  raised  and  determined  in  the  three  causes, 
in  all  of  which  there  was  judgment  for  the  plaintiff,  were  substantially  the  same. 
Of  these  some  are  no  longer  contested,  and  of  those  that  are  contested  the  only 
one  that  has  been  argued  before  their  Lordships  is  whether  Salugai  Tevar  had 
established  a  sufficient  title  to  maintain  the  suits.  It  is  upon  this  question  alone 
that  their  Lordships  have  now  to  express  their  opinioa 
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Before  doing  so,  however,  they  wish  to  make  some  observations  upon  the 
manner  in  which  the  Courts  in  India  dealt  with  this  question,  as  appears  from 
the  following  passage  in  the  judgment  of  the  High  Court.  The  learned  Judges 
say :  "  The  defendants  not  only  denied  the  legitimacy  of  the  plaintiff,  but  also 
asserted  that  Dhorai  Pandian,  the  last  proprietor,  having  left  a  widow,  Vellai 
Nachiar,  who  is  still  alive,  the  right  of  suit  is  with  her  and  not  with  the  plaintiff. 
The  Subordinate  Judge,  regarding  the  Buit  not  as  raising  any  question  between 
contending  heirs,  but  as  a  suit  brought  to  recover  from  strangers  family  property 
unlawfully  alienated  by  a  member,  held  that  the  plaintiff  might  sue,  subject  to 
any  question  between  himself  and  others  concerning  the  right  to  the  inheritance. 
It  appears  to  us  that  the  right  of  Dhorai  Pandian's  widow,  which  was  the  only 
right  urged  in  the  Court  below  as  prior  to  the  plaintiff's,  cannot  be  maintained, 
for  the  estate  of  Dhorai  Pandian's  was  not  a  separate  acquisition  by  him,  following 
the  (Jburse  of  succession  prescribed  for  separate  estate,  but  an  ancestral  estate  of 
the  character  already  mentioned,  the  right  to  which  would  vest  on  his  death 
without  issue  in  the  next  collateral  male  heir  of  the  imdivided  family  in  prefer- 
ence to  the  widow.  In  this  Court  the  defendants  have  urged  a  new  ground  of 
objection  to  the  plaintiff's  competency  to  sue,  which  is  said  to  arise  on  the 
plaintiff's  deposition  given  in  the  suit.  It  is  urged  here  that '  there  are  prefer- 
ential heirs  to  the  estate,  who  are  descendants  of  an  elder  branch  of  the  family." 
We  find  that  the  plaintiff,  in  his  cross-examination,  after  mention  of  Muttu 
Kamalinga  Shervai,  the  son  of  the  istimirar  zemindar,  whose  legitimacy  was  ques- 
tioned in  the  suit  of  1823,  says  that  his,  the  deponent's,  elder  brother  had  two 
sons  (by  a  kept  mistress),  and  that  there  are  three  grandsons  of  his  still  living. 
The  enquiry  was  not,  so  far  as  is  shown,  fully  pursued,  nor  was  the  Court  asked 
to  decide  upon  the  matter,  and  the  issue  already  noticed  respecting  the  prior  title 
of  Dhorai  Pandian's  widow  was  alone  tried  and  disposed  of.  A  decision  unfavor- 
able to  the  defendants  having  been  given,  they  now  seek  in  appeal  to  bring 
forward  for  the  first  time  an  objection  to  the  plaintiff's  right  to  sue,  which  they 
declined  to  urge  in  the  Court  below.  We  think  they  cannot  fairly  be  permitted 
in  this  stage  of  the  case  to  defeat  the  suit  by  such  an  objection.  If  there  are 
other  and  nearer  heirs,  their  rights  will  remain  unaffected,  and  any  decree  to  be 
now  given  may  make  reservation  of  such  rights.  The  plaintiff  for  the  purposes 
of  the  present  suit  may  be  regarded  as  entitled  to  the  succession,  and  it  is  un- 
necessary to  consider  the  arguments  which  were  addressed  to  us  on  the  subject  of 
the  course  of  descent  of  this  property  on  the  assumption  that  there  were  in  exist- 
ence descendants  of  his  elder  brother." 

Their  Lordships  are  of  opinion  that  there  is  nothing  to  take  these  cases  out 
of  the  general  rule  relating  to  actions  in  the  nature  of  actions  of  ejectment,  namely, 
the  well-known  rule  that  the  plaintiff  must  recover  by  force  of  his  own  title. 
They  think  that  it  would  be  in  the  highest  degree  unjust  to  allow  f^e  defendants, 
who  had  been  for  nearly  the  whole  time  of  prescription  in  possession  of  villages 
of  which  they  claimed  to  be  purchasers  for  value,  to  be  turned  out  of  possession 
by  any  person  other  than  one  who  had  established  a  clear  title  to  present  posses- 
sion. To  allow  this  on  the  ground  that  if  there  should  turn  out  to  be  other 
persons  with  a  higher  title  than  the  plaintiff  those  persons  might  recover  over 
against  him,  is  obviouslv  to  deprive  the  defendants  of  their  undoubted  right  to 
defend  their  possession  by  setting  up  the  ju8  tertn,  and  it  is  further  to  be  remarked 
that  those  persons  might  possibly  have  been  unable  themselves  to  recover  from 
the  defendants  by  reason  of  having  by  lapse  of  time  or  acts  of  confirmation  or 
acquiescence  lost  the  right  to  question  their  title. 

With  these  observations  their  Lordships  will  pass  to  the  consideration  of  the 
question  before  them,  with  reference  to  which  it  will  be  sufficient  to  confine  their 
observations  to  the  proceedings  in  the  first  and  principal  suit. 

The  particulars  of  the  claim;  as  stated  in  the  plaint,  are  that  the  Palayapat 
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of  Padamattur  was  an  impartible  and  ancient  zemindary  descendible  by  inheri- 
tance, according  to  the  custom  governing  other  similar  zemindaries  and  to  the 
Hindoo  law ;  tibiat  it  was  Icust  ruled  by  a  person  with  many  aliases,  being  the 
Dhorai  Pandian  mentioned  in  the  pedigree ;  and  that  he  held  the  right  of  ruling 
it  till  the  7th  November  1861,  when  he  died  .at  Padamattur  without  issue.  The 
title  of  the  plaintiff  to  succeed  to  him  is  thus  stated :  ''  The  plaintiff  being  the  son 
of  the  deceased  Muttu  Yaduganadha  Tevar,  who  was  the  undivided  brother  of  the 
said  Oouri  Yallabha  Tevar,  alias  Muttusami,  and  of  the  deceased  Bodhaguru 
Tevar,  is  the  only  son's  son  now  surviving  of  Oiya  Tevar,"  who  was  the  conunon 
ancestor.  The  plaint  therefore  asserts  a  title  in  the  plaintiff  to  succeed  to  the 
Palayapat  on  the  death  of  Dhorai  Pandian,  and  consequently  the  right  to  impeach 
the  alienation  of  the  villages  made  by  him.  The  nature  and  impartibility  of  the 
estate  have  been  found  by  the  High  Court  confirming  the  decision  of  the  Lower 
Court  in  these  words :  "  We  conclude  that  Padamattur  is  shown  to  be  (apparently 
like  other  similar  groups  of  villages  in  the  Shivagunga  zemindary)  a  Palayapat 
impartible,  and  therefore  held  by  one  member  of  the  family  and  descending  on  a 
single  heir."  The  question  remains  whether,  on  the  death  of  Dhorai  Pandian  in 
1861,  the  plaintiff  of  right  became  tbe  Polygar.  The  fSa^ts  stated  in  the  plaint 
relating  to  his  descent  from  the  common  ancestor  are  consistent  with  the  pedigree 
set  out  in  the  appellant's  Case,  and  may  be  taken  as  proved.  And  it  may  be  true 
that  upon  those  facts  he  would  have  been,  according  to  the  ordinary  course  of  the 
Hindoo  law  of  succession,  the  next  heir  to  Dhorai  Pandian  in  the  collateral  line 
of  succession  if  that  person  had  left  no  widow,  or  if  the  widow  were  from  the 
nature  of  her  husband's  estate  incapable  of  inheriting  it  It  may  however  be  a* 
question  whether,  putting  the  widow's  possible  right  out  of  question,  he  would  be 
entitled  to  succeed  to  the  Palayapat.  Nothing  has  been  found  by  either  Court  in 
India  as  to  the  rule  which  governed  the  abnormal  descent  of  Padamattur  to  a 
single  heir.  There  is  some  evidence  that  up  to  the  date  of  the  transactions  to  be 
next  considered  it  was  governed  in  the  course  of  direct  descent  from  £B.ther  to  son, 
by  the  rule  of  primogeniture ;  but  as  to  the  rule  in  the  case  of  collateral  succession 
there  is  no  evidence. 

It  may  be  desirable,  before  their  Lordships  approach  the  direct  question  to 
be  decided,  briefly  to  recapitulate  some  of  the  facts  relating  to  this  estate.  Oiya 
Tevar,  the  then  zemindar  of  Padamattur,  died  in  1815.  He  was  succeeded  by  bis 
eldest  son,  Muttu  Yaduga.  That  person  had  two  brothers,  and  therefore,  whether 
Oiya  Tevar  were  previously  joint  with  his  brother  Gouri  Yallabha,  the  istimirar 
zemindar  of  Shivagunga,  in  respect  of  Padamattur  or  not,  the  latter  estate  must 
be  taken  to  have  descended  to  Muitu  Yaduga^  as  ancestral  estate.  He  would 
therefore  necessarily  be  joint  in  that  estate,  so  far  as  was  consistent  with  its 
impartible  character,  with  his  two  younger  brothers,  the  latter  taking  such  righta 
and  interests  in  respect  of  maintenance  and  possible  righta  of  succession  as  belong 
to  the  junior  members  of  a  joint  Hindoo  family  in  the  case  of  a  raj  or  other 
impartible  estate  descendible  to  a  single  heir.  Hence  there  can  be  no  doubt  tiiat 
the  estate,  though  impartible,  was,  up  to  the  year  1829,  in  a  sense  the  joint 
property  of  the  joint  family  of  the  three  brothers.  In  1829,  however,  the  unde 
of  the  three  brothers,  who  was  zemindar  of  the  great  impartible  zemindary  of 
Shivagunga,  died.  Padamattur  appears  to  have  been  a  sub-tenure  of  that  estate, 
paying  rent  to  the  zemindar,  and  it  was  supposed  that  if  Grouri  Yallabha,  the 
deceased  zemindar,  left  no  male  issue,  that  large  estate  would  go,  according  to  the 
Mitacshara  law  of  succession  in  the  case  of  joint  family  property,  to  his  eldest 
nephew,  Muttu  Yaduga,  the  then  Polygar  of  Padamattur.  In  consequence  of  this 
the  family  arrangement  embodied  in  the  document  No.  77,  set  out  at  page  138  of 
the  Record,  took  place.  The  true  construction  and  effect  of  that  document  will 
be  afterwards  considered.  At  present  it  is  sufficient  to  say  that  the  effect  of  it 
was  to  transfer  the  Palayapat  of  Padamattur  to  the  next  brother,  Muttu  Sami,  on 
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whose  death  it  descended  to  his  only  son  Dhorai  Pandian,  who  enjoyed  it  till  his 
death  in  1861.  In  the  meantime  the  great  estate  of  Shivagunga  was  enjoyed, 
first  by  Muttu  Yaduga,  next  by  his  eldest  son  and  second  son  in  succession,  and 
lastly,  by  his  eldest  grandson  by  that  second  son.  During  all  that  time,  however, 
the  litigation  concerning  the  title  to  Shivagunga,  of  which  the  history  will  be 
found  in  the  9th  volume  of  Moore's  Indian  Appeals,  at  page  539,*  was  going  on. 
That  was  finally  determined  in  1863,  by  the  judgment  of  this  Committee,  wnich 
ruled  that,  though  the  zemindar  of  Shivagunga,  who  died  in  1829,  had  continued 
to  be  generally  undivided  in  estate  with  the  family  of  his  brother  Oiya  Tevar,  the 
former  Polygar  of  Padamattur,  the  zemindary  of  Shivagunga  was  his  self-acquired 
property,  and,  therefore,  descendible  to  his  widows,  and  failing  his  widows,  his 
daughter  in  preference  to  his  nephew.  The  result  of  that  decision  was  that 
Shivagunga  passed  from  the  line  of  Muttu  Yaduga^  who  in  1829  had  transferred 
the  Polygarsnip  of  Padamattur  to  his  next  younger  brother  Muttusami. 

In  the  present  caae  the  defendanta.  relying  in  some  degree  upon  the  final 
decision  in  the  Shivagunga  case,  by  their  written  statement  insisted  that  the  title 
of  the  widow  of  Dhorai  Pandian  to  succeed  to  Padamattur  on  the  death  of  her 
husband  was  preferable  to  that  of  the  plaintifi*.  They  founded  this  contention 
upon  the  transaction  of  1829,  whereby,  as  th^  alleged,  Muttu  Vaduga  absolutely 
abandoned  and  renounced  all  his  right  to  Padamattur  in  fiskvor  of  Muttusami. 
They  also  alleged  that  for  some  time  prior  to  1829  and  since  the  three  brothers 
were  divided  in  estate  and  interest,  and  were  living  as  divided  members  of  a 
Hindoo  family.  This  part  of  the  defence  led  to  the  settlement  of  the  2nd,  3rd, 
8th,  and  9th  issues  in  the  suit.  The  2Qd  and  3rd  are, ''  Whether  Muttu  Yaduga 
relinquished  his  interest  in  the  estate  sued  for ;  and  if  so,  what  is  the  efiect  of 
such  relinquishment  upon  the  plaintifi^s  title  V* 

The  8th  issue  is,  "  If  the  plaintiff  be  found  son  of  Muttu  Yaduga,  whether 
Mutta  Yaduga  and  the  last  owner  of  Padamattur  were  divided  or  undivided." 
The  9th  issue  is,  '*  Whether  the  plaintiff  was  entitled  to  bring  this  suit  during 
the  lifetime  of  the  last  owner's  widow."  Those  issues  of  course  involved  two 
distinct  questions,  namely,  first,  whether  Muttu  Yaduga  was  for  all  purposes 
separated  from  his  brothers ;  and  secondly,  whether  he  had  not  at  least  so  parted 
with  all  interest  in  Padamattur  as  to  make  that  particular  property  as  between 
his  descendants  and  Dhorai  Pandian  the  separate  estate  of  the  latter  and  so 
subject  to  the  rule  of  succession  affirmed  by  the  decision  of  this  Committee  in  the 
Shivagunga  case.    In  the  course  of  the  trial  a  further  objection  was  raised  to  the 

Plaintiff's  case  on  facts  which  came  out  in  the  course  of  his  cross-examination, 
'hat  objection  was  briefly  to  this  effect,  that  though  he  was  the  onlv  surviving 
son  of  Muttu  Sami,  there  were  sons  and  grandsons  of  one  of  his  elder  brothers 
who,  as  the  plaintiffs  contended,  would  have  a  preferential  title  to  Padamattur 
even  on  the  assumption  that  Padamattur  was  to  paas  as  joint  property.  That 
question,  although  no  issue  in  the  suit  had  been  settled  with  respect  to  it,  was 
distinctly  raised  by  the  grounds  of  appeal  The  High  Court  nevertheless  dedined 
to  adjudicate  upon  it,  for  the  reasons  stated  in  the  passage  of  their  judgment^ 
which  has  been  already  read.  Their  Lordships  think  that  if  there  were  not  suffi- 
cient materials  before  the  Court  to  enable  the  learned  Judges  to  decide  the 
question  thus  raised,  they  ought  to  have  directed  an  issue  in  order  that  the  facts 
essential  to  such  determination  should  be  ascertainei^ 

Their  Lordships  will  consider  in  the  first  instance  the  first  of  the  two  objec- 
tions which  have  been  thus  taken  to  the  plaintiff's  title,  viz.,  the  preferential  title 
of  the  widow.  In  doing  this  they  will  assume  that  the  Indian  Courts  have 
correctly  found  that  after  1829  the  status  of  the  family,  consisting  of  Muttu 
Yaduga,  his  two  brothers,  and  their  children,  continued  to  be  joint  and  undivided ; 
and,  consequently,  that  the  only  question  is  whether  by  reason  of  the  transaction 
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in  1829  the  particular  property  of  Padamattur  ceased  to  be  the  joint  property  of 
the  three  brothers,  and  so  upon  the  death  of  Dhorai  Pandian  became  subject  to 
the  rule  of  succession  already  referred,  as  affirmed  by  this  Committee  in  the 
Shivagunga  case.  That  question,  of  course,  depends  on  the  construction  to  be 
put  on  the  instrument  at  gage  138  of  the  Record. 

Now,  various  constructions  have  been  put  upon  it.  The  first  was  that  of  the 
Subordinate  Judge.  He  says,  at  page  296,  "  Although  the  relinquishment  (taking 
it  to  be  true)  waa  thus  rendered  absolute," — he  is  referring  to  the  birth  of  the 
daughter  of  the  deceased  zemindar  of  Shivagunga, — "  and  kept  Muttu  Yaduganadha 
and  his  oflTspring  out  of  the  Padamattur  estate  for  a  time^  yet,  as  they  were 
judicially  pronounced  to  come  into  the  Shivagunga  estate  as  usurpers,  and  were 
ousted  from  it,  Muttu  Vaduganadha's  heir  or  heirs  are  entitled  to  revert  to  the 
Padamattur  estate."  This  construction,  their  Lordships  think,  cannot  be  main- 
tained. There  are  no  words  which  import  a  right  of  reversion..  The  true  con- 
struction of  the  document  cannot  be  affected  by  what  happened  subsequently. 
The  grant,  whatever  its  effect,  was  not  necessarily  avoided,  because  subsequent 
evente  disappointed  the  expectation  in  which  it  was  made,  namely,  that  the  estate 
of  Shivagunga  would  remain  in  the  line  of  Muttu  Vaduga.  One  consequence  of 
that  construction  and  of  the  adoption  of  the  doctrine  of  reverter  might  be  to  give 
force  to  the  defendant's  second  objection,  because  it  would  assume — if  indeed  such 
an  assumption  could  be  made  consistently  with  what  was  ruled  here  in  the  Tagore 
Case — that  a  certain  reversion  remained  in  Muttu  Vaduga ;  in  which  case  it  would 
be  a  grave  question  whether  that  reversion  did  not  descend  to  his  descendants  in 
the  diirect  line  according  to  the  law  of  primogeniture.  Another  construction  was 
put  upon  the  instrument  by  the  High  Court  at  page  329.  Dealing  with  this  pa^ 
of  the  defence  the  learned  Judges  say : — "  The  appellants'  contention  on  this  part 
of  the  case  we  understand  to  be  that  the  instrument  of  relinquishment  precludes 
all  claims  on  the  part  of  Muttu  Yaduganadha's  descendants  that  the  family  can 
no  longer  be  regarded,  as  they  admittedly  were  originally,  as  a  joint  and  undivided 
Hindoo  family,  and  that  under  the  terms  of  the  Limitation  Act  XIV  of  1859,  the 
plaintiff's  claim  is  barred,  because  Muttu  Vaduganadha  and  his  descendants  are 
not  shown  to  have  participated  in  the  income  or  profits  of  Padamattur  since  the 
year  1829.  Although  the  fact  of  the  division  of  the  family  in  or  before  the  year 
1829  was  alleged  by  the  defendants  in  their  written  statement,  no  evidence  of 
this  was  adduced,  and  it  is  only  from  the  mode  of  enjoyment  of  the  property  and 
from  the  effect  attributed  to  the  instrument  of  relinquishment  that  this  is  inferred. 
We  think  it  clear  that  the  family  must  still  be  regarded  as  a  joint  Hindoo  family, 
and  that  Muttu  Vaduganadha's  renunciation  of  his  right  in  1829,  whatever  its 
operation  on  himself  and  his  descendants  in  possession  of  the  zemindary  of 
Shivagunga,  cannot  operate  further,  and  that,  upon  the  death  of  Dhorai  Pandian 
withput  issue,  the  rignt  of  succession,  which  then  opened  to  the  members  of  this 
joint  family,  was  not  affected  by  such  renunciation.  The  words  '  We  and  our 
offspring  shall  have  no  interest  in  the  said  Palayapat,  but  you  alone  shall  be  the 
zemindar^  and  rule  and  enjoy  the  same '  must  be  construed  with  due  regard  to 
the  pei-son  using  them,  and  the  occasion  when  they  were  used.  They  refer  to  the 
estate  and  rights  of  the  new  so-called  zemindar  of  Padamattur,  and  amount  to  a 
declaration  tliat  the  Palayapat  shall  be  enjoyed  by  him  exclusively,  the  Shiva- 
gunga zemindar  disclaiming*  any  joint  interest.  They  are  not  a  release  by  the 
latter  for  himself  and  his  heirs  of  all  future  rights  of  succession  which  might 
accrue  to  them  as  members  of  an  undivided  famUy."  The  last  two  sentences  do 
not  appear  to  their  Lordships  to  be  quite  consistent.  If  the  Shivagunga  zemindar 
had  disclaimed  any  joint  interest,  his  words  of  renunciation  taken  alone  would 
seem  to  imply  that  he  had  given  up  whatever  interest  he  had  as  a  member  of  the 
joint  family  in  that  estate.  Their  Lordships  agree  that  such  a  renunciation 
would  not  deprive  the  descendants  of  Muttu  Vaduga  of  such  future  rights  of 
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succession  as  they  might  afterwards  have  to  that  property,  treating  it  as  separate 
property  quoad  them,  such  a  right  of  succession,  for  instance,  as  might  accrue  to 
ihem  in  the  present  case  upon  the  death  of  the  widow.  But  it  does  seem  to  be 
inconsistent  with  the  retention  by  them,  ''  of  all  future  rights  of  succession  which 
might  accrue  to  them  as  members  of  an  undivided  family."  The  construction  of 
the  instrument  for  which  Mr.  Cowie  argued  at  the  bar  does  not  substantially 
differ  from  that  of  the  High  Court.  He  contended,  as  their  Lordships  understood, 
that  the  only  effect  of  the  transaction  was  to  transfer  the  ostensible  headship  of 
the  family,  as  regarded  Padamattur,  to  the  second  brother  and  his  direct 
descendants,  and  so  virtually  to  reduce  the  position  of  Muttu  Yaduga  «md  his 
heirs  to  that  of  a  junior  line.  This,  however,  is  not  the  construction  which,  after 
some  doubt,  their  Lordships  think  must  be  put  upon  the  document.  The  heading 
of  it  is  in  these  words :  "  Agreement  passed  on "  such  a  day  "  by  me  Oiya 
Tevar's  son  Muttu  Yaduganadha  Tevar  of  Padamattur  in  favor  of  my  brother 
Gouri  Vallabha  Tevar."  It  proceeds  thus  : — "  My  junior  paternal  uncle  Muttu 
Vijaya  Raghunadha  Gouri  Vellabha  Peria  Udaya  Tevar,  zemindar  of  Shivagunga, 
having  departed  this  life,  leaving  no  male  issue,  I  have  become  entitled  to  toe 
said  zemindary,  and  you,  as  my  next  younger  brother,  are  appointed  zemindar  of 
the  PaJayapat  of  the  said  Padamattur."  It  then  refers  to  the  pregnancy  of  one  of 
his  uncle's  wives,  and  says : — '^  I  shall  act  as  usual  in  the  matter  in  the  event  of 
her  giving  birth  to  a  soa"  Those  words  show  that  where  the  grantor  meant  to 
make  a  gift  on  a  condition  he  knew  very  well  how  to  express  what  the  condition 
was  to  be ;  and  this  affords  an  additional  argument  against  the  construction  put 
upon  the  document  by  the  Subordinate  Judge.  Then  follows  this  clause : — "  But 
should  she  be  delivered  of  a  daughter  " — an  event  which  happened — "  I  and  my 
offspring  shall  have  no  interest  in  the  said  Palayapat,  but  you  alone  shall  be  the 
zemindar,  and  rule  and  enjoy  the  same,  allowing  at  the  same  time,  as  per  former 
agreement  to  the  younger  brother,  P.  Bodhagarusami .  Tevar," — who  in  the 
pedigree  is  called  Chinna  Sami, — "  the  village  that  has  been  assigned  to  him 
before.  Now  the  plain  meaning  of  those  words  seems  to  their  Lordships  to  be 
that  Muttu  Yaduga  renounces  for  himself  and  each  of  his  descendants  all  interest 
in  the  Palayapat  either  as  the  head  or  as  a  junior  member  of  the  joint  family, 
whilst  at  the  same  time  he  reserved  expressly  the  rights  of  the  youngest  brother, 
Chinna  Sami.  The  effect,  therefore,  of  the  transaction,  in  their  Lordships'  opinion, 
was  to  make  this  particular  estate  the  property  of  the  two  instead  of  the  three 
brothers  with,  of  course,  all  its  incidents  of  impartibility  and  peculiar  course  of 
descent,  and  to  do  so  as  effectually  as  if  in  the  case  of  an  ordinary  partition 
between  the  brother,  on  the  one  hand,  and  the  two  younger  brothers  on  the  other, 
a  particular  property  had  fallen  to  the  lot  of  the  two.'' 

This  construction  seems  to  their  Lordships  to  be  strengthened  rather  than 
weakened  by  the  subsequent  clause  as  to  the  debts.  He  says,  "  As  regards  any 
debt  contracted  by  me  during  the  time  that  I  was  zemindar  of  the  said  ralayapat 
you  shall  have  no  concern  at  all  therewith,  but  I  shall  myself  be  responsible  for 
the  same."  That  clause  reads  as  if  he  wished  to  transmit  the  Palayapat,  in  which 
he  had  abandoned  all  interest,  to  his  brothers,  cleared  of  the  debts  incurred  by 
himself  as  Polygar,  whatever  might  have  been  their  nature,  and  whether  they  were 
a  charge  upon  the  estate  or  not.  Their  Lordships  see  no  great  improbability  in 
such  a  transaction.  Muttu  Yaduga  believed  himself  vto  be,  by  a  title  not  then 
disputed,  the  proprietor  of  the  large  and  valuable  estate  of  Shivagunga.  He 
might  therefore  well  be  content  to  abandon  in  favor  of  his  brothers  all  his 
interest  in  the  comparatively  inconsiderable  sub-tenure  of  which,  as  zemindar  of 
Shivagunga,  he  had  become  the  superior  landlord.  That  he  should  have  done  so 
and  have  afterwards  lost  Shivagunga  was,  no  doubt,  a  misfortune  for  his  family, 
and  would  be  the  greater  subject  of  regret  if  the  Polygarship  of  Padamattur  now 
carried  with  it  anything  more  than  the  right  of  disputing  transactions  which 
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were  very  possibly  entered  into  by  the  parties  in  the  bond  fide  belief  that  Dhorai 
Pandian  had  become  sole  owner  of  the  estate ;  as,  if  their  Lordships'  construction 
of  the  document  is  right,  would  have  become  upon  the  death  of  Chinna  Sami 
without  issue.  But  this  unfortunate  consequence  cannot,  in  their  Lordships'  view, 
affect  the  construction  of  the  document,  which  must  be  considered  by  the  light  of 
the  circumstances  as  they  existed  at  the  time  of  its-execution. 

Again,  their  Lordships  may  observe,  their  construction  of  the  instrument  is 
somewhat  corroborated  by  what  seems  to  have  been  the  understanding  of  the 
family^. ^ It  appears  at  page  71  of  the  Record  that  in  the  suit  in  which  Muttu 
Yadug^^  eldest  son,  Muttu  Sami,  and  Chinna  Sami  were  sued  together  for  debts 
alleged  to  be  a  charge  upon  the  Palayapat,  both  the  first  and  the  second  defend- 
ants invoked  the  transaction  of  1829,  the  first  contending  that  as  his  father  had 
transferred  the  estate  to  his  brothers,  the  second  and  third  defendants,  he  was  no 
longer  responsible  for  the  debt ;  Muttu  Sami,  on  the  other  hand,  relying  on  the 
clause  in  the  deed  of  1829  by  which  Muttu  Yaduga  had  agreed  to  take  such  debts 
upon  himself. 

Then  again,  in  the  cases  that  are  found  at  pages  195  and  197  of  the  Becord, 
in  Which  Chinna  Sami  first,  and  afterwards  his  widow,' were  so  ill  advised  as  to 
t'aise  the  question  of  the  partibility  of  Padamattur,  the  suits  seem  to  have  been 
brought  against  the  representatives  only  of  Muttu  Sami,  and  the  representatives 
of  Muttu  Yaduga  are  treated  as  having  no  interest  in  the  matter.  And,  lastly, 
their  Lordships'  construction  is  in  some  degree  further  confirmed  by  the  acquies- 
cence of  the  plaintiff  himself  for  nearly  twelve  years  in  the  conveyances  and 
transactions  which  he  now  seeks  to  impeach. 

Their  Lordships  then  have  come  to  the  conclusion  that,  as  between  the 
descendants  of  Muttu  Yaduga  and  Dhorai  Pandian,  the  Palayapat  was  the  separate 
property  of  the  latter ;  that  on  the  death  of  Dhorai  Pandian,  his  right,  if  he  had 
any  left  undisposed  of  in  the  property,  passed  to  his  widow,  notwithstanding  the 
undivided  status  of  the  family ;  and  that  therefore  the  case  was  one  to  which  the 
rule  of  succession  affirmed  in  the  Shivagunga  Case  applies. 

It  follows  therefore  that  their  Lordships  dissent  from  the  finding  of  the  two 
Indian  Courts  on  the  dth  issue,  and  hold  that  the  plaintiff  had  no  title  to  sue  in 
the  life  of  the  widow  of  Dhorai  Pandian.  This  being  so,  it  is  unnecessary  to  consider 
the  other  objection  taken  to  the  plaintiff's  title.  That  objection  involves  considera- 
tions of  some  difficulty  which  perhaps  could  hardly  be  satisfactorily  determined 
without  further  evidence  as  to  the  customary  rule  of  succession  to  Padamattur. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  reverse  the  decrees  of 
both  the  High  Court  and  the  Subordinate  Court,  and  to  dismiss  the  three  suits, 
with  costs,  in  both  Courts.  The  appellants  must  also  have  their  costs  of  the 
appeals ;  but  in  taxing  those  costs  the  Registrar  must  set  off  against  the  amount 
of  costs  payable  by  the  respondents  the  tc^ed  costs  of  the  apphcation  to  bring  in 
fresh  evidence^  which  were  in  any  case  to  be  borne  by  the  appellants. 


1?he  12th  March  1878. 


Present: 
Sir  James  W.  Oolvile,  Sir  Barnes  Peacock,  Sir  itontague  E.  SmiUi, 

and  Sir  J^bert  I^.  Collier. 

Mortgage  (by  Conditional  Sale)-- Instdlments — CorrtprOTtiise-^ExectUion  Sale — 
Interest  (not  awarded  by  Decree) — Damages — Concealment — Misrepresenta- 
tion—Act IX  of  1872  88.  18,  20,  2^— Act  YIII  of  1859  «.  249. 
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On  Appeal  from  the  Judicial  Commissioner,  Central  Provinces, 

Seth  Qokuldass  Qopuldass 

versus 

Murii  and  Zalim  (heirs  of  Tarapat). 

A  mortgage  by  wfty  of  conditional  sale  on  failure  to  pay  by  instalments,  execmted  by  way  of  com- 
promise to  sare  a  Tillage  from  sale  in  execution  of  a  decree,  included  future  interest  on  the  amount 
decreed  when  the  decree  was  silent  as  to  future  interest.  The  first  Court  held  the  mortgage  invalid  on 
the  ground  of  concealment  of  facts  and  misrepresentation.  On  dppcal  the  Commissioner  Was  of  opinion 
that  there  was  no  evidence  of  concealment,  but  that  there  was  misrepresentation  with  regiqd  to  de« 
fendant*8  liability  to  interest  under  Definition  1  s.  18  of  the  Indian  Contracts  Act  IX  of  1872/ and  he 
bcdd  the  contract  illegal  and  void  under  cl.  2  s.  23  of  that  Act.  On  special  appeal  the  Judicial  Com- 
missioner held  that  the  deed  was  voidable  under  s.  20. 

Hkld  that  the  mortgage  was  not  invalid  updn  any  of  the  above  grounds ;  but  that  there  was  a 
mistake  of  law  on  the  part  of  the  defendants  in  supposing  that  execution  could  be  issued  for  future 
interest  although  not  awarded  by  the  decree  ;  and  that  (except  as  to  an  addition  to  the  amount  for 
which  the  village  was  ordered  to  be  sold  in  execution,  which  addition  was  disallowed  as  contrary  to 
B.  249  Act  YIII  of  1859)  the  plaintiff  had  not  gained  any  unconscionable  advantage  by  the  transaction, 
as  there  was  nothing  to  prevent  him  from  recovering  by  action  as  damages  interest  upon  a  judgment 
which  could  not  be  levied  in  execution.   . 

Mr,  Leith,  Q.C.^  and  Mr,  Norton  for  Appellant. 
No  one  for  Bespondents* 

Sir  Barnes  Peacock  delivered  judgment  as  follows  :■— 

This  is  an  appeal  from  a  decree  of  the  Judicial  Commissioner  of  the  Central 
Provinces  of  India,  in  a  suit  instituted  by  the  appellant  against  the  respondents 
in  the  Court  of  the  Deputy  Commissioner  of  Jubbulpore,  for  the  foreclosure  of  a 
mort^^ge. 

The  following  are  the  circumstances  under  which  the  mortgage  was  executed  \ 
— On  the  27th  June  1859,  the  appellant  obtained  a  decree  in  the  Court  of  the 
Sudder  Ameen  of  Jubbulpore  against  Tai^pat  Patel,  malgoozar  of  Ehairi,  the  father 
of  the  defendants,  for  tne  sum  of  Rs.  9,413  15  annas  and  3  pie,  being  the 
balance  of  principal  and  interest  due  upon  a  bond  executed  by  Tarapat  and  the 
costs  of  suit.  The  decree  was  silent  as  to  the  payment  of  future  interest  on  the 
amount  decreed.  By  the  bond  upon  which  the  decree  was  obtained,  it  was  ex- 
pressly stipulated  that  interest  should  be  paid  at  the  rate  of  1  per  cent,  a  month. 

Between  the  date  of  the  decree  and  the  27th  June  1865,  the  plaintiff  endea- 
vored on  several  occasions  to  obtain  pajnnent  of  the  amount  decreed,  and  did  in 
fact  realize  portions  of  the  amount  under  two  several  executions.  It  is  unneces- 
sary to  enter  into  any  details  of  the  proceedings  adopted  by  the  plaintiff,  or  of 
the  litigation  which  ensued  upon  them.  It  is  sufficient  to  state  that  in  their 
Lordships'  opinion  no  laches  can  be  imputed  to  the  plaintiff  in  endeavoring  to 
enforce  the  decree. 

In  February  1865,  the  plaintiff  applied  to  the  Court  of  the  Deputy  Com- 
missioner of  Jubbulpore,  against  the  defendants  and  their  father,  Tarapat,  for  an 
attachment  and  sale  of  their  rights  in  the  village  of  Ehairi  in  execution  for  the 
sum  of  Rs.  13,498  :  9  :  9  claimed  to  be  due  under  the  decree. 

That  sum  included  interest  on  the  amount  of  the  decree  calculated  up  to  the 
14th  October  1863,  after  giving  credit  for  payments  made  on  account.  Upon 
that  application  the  defendants  and  their  father  were  ordered  to  be  summoned, 
and  upon  their  non-appearance  an  order  was  made  on  the  25th  July  1865  for 
the  attachment  of  their  proprietary  rights  in  the  village,  and  for  the  sale  thereof 
by  public  auction,  after  due  notice,  according  to  ss.  248  and  249  of  Act  VIII  of  1859. 

Our  the  3rd  August,  in  the  same  year,  orders  were  issued  that  the  requisite 
notifications,  according  to  &  249,  be  issued,  and  that  the  sale  of  the  right  and 
interest  of  defendants  in  the  village  of  Khairi  should  take  place  on  the  fortieth 
day  from  that  date. 

On  the  4th^  the  present  defendants  presented  a  petition  to  the  Deputy^. 
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Commissioner  praying  to  be  relieved  from  liability  for  the  plaintiff's  claim,  and 
that  the  attachment  might  be  removed  from  the  village.  Upon  that  petition  an 
order  was  passed  refusing  to  alter  the  order  already  made,  and  stating  that  as  the 
defendants  had  failed  to  appear  on  the  date  appointed  for  hearing,  the  case  had 
been  disposed  of  in  their  absence,  the  reason  why  they  had  absented  themselves 
nob  having  been  explained.  From  that  order  they  appealed  to  the  Commissioner, 
and  their  appeal  was  rejected. 

On  the  18th  September  the  mortgage  upon  which  the  suit  was  brought  was 
executed.  It  was  by  conditional  sale,  and  is  set  out  at  p.  40  of  the  Record,  and 
is  in  the  following  words : — 

"  Seth  Khusalchand  and  Gokuldass,  of  Jubbulpore,  plaintiffs  ;  v.  (1)  Tarapat,  (2)  Murlidbar.  (3)  Zaiim 
Singh,  Patel,  residents  and  malgoozars  of  the  Tillage  Khairi,  Perguanah  Patau,  defendants. 

"  Claiin. 

"  Execution  of  decree  for  Rs.  13,498  :  9  :  9. 

*'  We,  Tarapat,  Murlidbar,  and  Zalim  Singh,  patels  and  residents  of  Mouzah  Khairi,  defendants,  are 
the  writers  of  this  agreement. 

"  The  plaintiffs  aboye-named  having  taken  out  execution  of  a  decree  for  the  sum  above-mentioned 
and  applied  for  attachment  and  sale  of  the  village  Ehairi,  the  13th  September  1865  was  first  appointed 
as  the  date  for  the  sale  of  the  village  in  accordance  with  orders  from  the  Judicial  Commissioner.  Sub- 
sequently the  18th  of  the  said  month  had  been  fixed  as  the  date  for  sale,  in  liquidation  of  a  smn  of 
Bs.  16,498  :  9  :  8. 

"  We  have  now  brought  the  plaintiffs  to  terms,  and  having  gone  into  the  accounts,  we  agree  to  paj 
plaintiffs  as  principal,  interest,  costs,  and  future  interest  on  the  decree,  in  all  19,000  Qovemment  Sicca 
Rupees. 

"  Of  this  we  have  caused  Rs.  5,000  to  be  paid  by  Naraindas  and  Raghoonath.  This  leaves  a  balance 
of  14,000  Government  Rupees,  which  we  agree  to  liquidate,  paying  no  interest,  by  yearly  instalments  as 
detailed  below,  and  until  the  liquidation  of  the  whole  amount  due  we  hereby  mortgage  or  condidonaUy 
sell  the  village  in  question,  the  condition  being  that  in  the  event  of  our  failing  to  pay  any  one  of  tli^ 
instalments  agreed  upon  the  sale  of  the  village  shall  become  absolute ;  we  and  our  heirs  would  thea 
forfeit  all  proprietary  rights  in  the  village,  and  such  rights  would  be  transferred  to  plaintiffs,  to  be 
thenceforward -enjoyed  by  them  and  their  descendants.  Should,  however,  the  failure  on  our  part  to  pay 
the  instalments  in  arrears  be  attributable  to  unfavorable  seasons,  etc.,  the  said  instalments  will  be 
payable  next  year,  and  will  bear  interest  at  1  per  cent. 

^  Should  the  payment  in  arrears  be  not  made  in  the  next  year,  along  with  the  one  due  for  that  year, 
the  sale  of  the  village  will  be  considered  absolute.  The  terms  of  this  deed  of  sale  would  be  binding  on 
our  heirs  and  representatives  also,  and  so  long  as  the  money  due  to  plaintiffs  remains  unpaid,  the 
village  shall  not  be  transferred  by  us  to  anyone  else ;  any  such  transfer,  if  made,  shall  be  held  to 
be  illegal. 

*'  We  relinquish  all  claims  to  any  money  which  the  plaintiffs  may  have  recovered  at  the  time  of  the 
sale  becoming  absolute." 

The  details  of  the  instalments  were  for  the  payment  on  the  15  Aghan-Sambai^ 
1922,  corresponding  with  the  year  1865,  of  the  sum  of  Rs.  2,000.  and  on  Jeth  15 
in  each  of  the  following  twenty  years,  of  the  sum  of  Rs.  600,  making  a  total  of 
Rs.  14,000. 

On  the  same  18th  September  1865,  Tarapat^  the  father,  each  of  the  defend- 
ants, and  the  plaintiff  respectively,  made  the  following  statements,  viz, : — 

'*  Tarapat,  defendant,  son  of  Mahadeo,  caste  Koormee,  aged  fifty  years,  malgooscar,  resident  of  Ehairi, 
states  on  solemn  affirmation  : — 

"  *  We  have  effected  a  settlement  of  his  claim  with  the  plaintiff  by  hypothecating  our  village,  and 
fixing  instalments  for  the  liquidation  of  the  same,  and  beg  that  our  village  be  released  from  attachment' 
18th  September,  186^. 

"  Murli,  defendant,  son  of  f  arapat,  caate  Koormee,  aged  twenty-eight  years,  resident  of  Khairi, 
malgoozar,  states  on  solemn  affirmation  :— 

"  *  Having  effected  a  settlement  of  his  claim  with  the  plaintiff  by  fixing  instalments  for  its  liquida- 
tion, I  beg  that  the  village  be  released  from  attachment  We  have  hypothecated  our  village  as  a 
guarantee  for  the  liquidation  of  plaintiff's  claim/     18th  September,  1865. 

"  Zalim,  defendant,  son  of  Tarapat,  caste  Koormee,  aged  twenty-one  years,  resident  of  Ehairi, 
malgoozar,  states  on  solemn  affirmation  : — 

**  *  We  have  fixed  instalments  for  the  payment  of  the  plaintiff's  claim,  and  beg  that  our  village  be 
released  from  attachment.    We  have  mortgaged  our  village  to  plaintiff.'     18th  September,  1866. 

"  Seth  Khusalchand,  son  of  Sawaram,  aged  sixty-two  years,  caste  Maheshree,  resident  of  JubUJ, 
and  a  mahajun  by  profession,  states  on  solemn  affirmation  : — 
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"  *  I  have  taken  out  execution  of  a  decree  against  Tarapat,  Murli,  and  Z&lim,  and  their  villa^o  was 
abont  to  be  sold.  The  defendants  have,  however,  made  an  amicable  arrangement  for  the  liquidation  of 
my  claim  hj  agreeing  to  pay  instalments,  which  I  have  approved.  I  have  no  objections  whatever,  and 
I  b€^  that  the  arrangements  be  sanctioned  by  the  Court,  and  the  village  released  from  attachment. 
The  defendants  have  hypothecated  the  village,  and  I  wish  that  it  should  remain  so  hypothecated,  and 
the  case  be  struck  off  the  file.'     18th  September,  1865." 

The  mortgage  was  on  the  same  day  presented  by  the  defendants  to  the 
Extra  Assistant  Commissioner,  who  forwarded  the  case  to  the  Court  of  the 
Deputy-X]!ommissioner,  who  thereupon,  on  the  19th  September  1865,  ordered  that 
the  kistbundi  be  sanctioned  and  the  case  struck  off  the  file  as  completely  dis- 
posed of. 

The  defendants  continued  to  pay  the  instalments  under  the  mortgage  up  to 
15  Jeth  1929,  but  failed  to  pay  the  instalments  which  fell  due  in  Sambat  1930 
and  1931,  whereupon  the  plaintiflT,  on  the  24th  October  1874,  filed  his  plaint  and 
prayed  for  a  decree  for  Rs.  7,800,  the  amount  of  the  instalments  remaining  un- 
paid, with  a  proviso  that  in  the  event  of  the  same  not  being  paid  up  within  one 
year,  the  rights  and  interests  of  the  defendants  and  their  deceased  father  in  the 
village  in  question  be  transferred  to  plaintiff,  the  transaction  being  then  considered 
as  one  of  an  absolute  sale. 

The  defendants  in  their  written  statement  alleged,  amongst  other  things,  that 
in  June  1849  a  money  decree  for  Rs.  9,413  :  15  :  3  was  passed  against  Tarapat, 
their  father,  and  that  future  interest  on  the  decree  was  not  allowed ;  that  the 
plaintiff,  however,  fraudulently  went  on  e:^ecuting  the  decree  with  interest,  and 
eventually,  in  September  1865,  induced  Tarapat  and  the  defendants  to  execute 
the  deed  sued  on  by  dishonestly  concealing  the  fact  that  future  interest  had  not 
been  decreed. 

They  also  stated  that  they  were  ignorant  people,  and  that  they  executed  the 
deed  under  a  mistake  of  fact,  i.e.,  under  the  impression  that  future  interest  had 
been  decreed  as  represented  by  the  plaintiff;  that  at  the  time  when  the  deed  was 
executed  only  Bs.  3,798  :  4  :  9  was  due  under  the  decree,  and  that  the  defendants 
were  minors  at  the  time  of  the  execution  of  the  deed. 

The  plea  of  minority  was  found  against  the  defendants,  but  the  Deputy- 
Commissioner  dismissed  the  plaintiff's  suit  with  costs,  upon  the  ground  that  the 
claim  was  based  on  an  illegal  contract.  He  held  that  even  if  the  plaintiff  had  a 
right  to  demand  the  sum  of  Bs.  13,498  :  9  :  9  for  which  execution  had  been 
awarded,  there  was  not  sufficient  explanation  as  to  how  that  amount  was  increased 
to  Rs.  16,498 ;  and  further  that  even  if,  as  the  plaintiff's  Counsel  had  suggested, 
the  plaintiff  in  making  up  the  accounts  with  defendants  added  interest  for  the 
period  from  October  1863  to  the  day  fixed  for  the  sale  of  the  village  in  execution, 
that  alone  was  sufficient  to  vitiate  the  contract,  for,  in  the  view  of  the  Deputy- 
Commissioner,  it  was  evident  that  the  plaintiff  was  well  aware  that  he  had  no 
real  claim  to  interest.  But  he  went  further,  and  held  that  the  plaintiff  was  not 
entitled  to  any  interest  on  the  decree ;  that  Bs.  4,820  only  were  due ;  and  that 
the  plaintiff,  by  concealment  of  facts  regarding  the  amount  due,  and  by  misrepre- 
sentation of  facts,  as  shown  by  the  proceedings  in  the  original  case,  and  the 
application  for  execution  for  Bs.  3,000  in  addition  to  the  Bs.  13,498,  were  sufficient 
grounds  for  considering  the  transactions  out  of  which  the  contract  grew  were 
unlawful. 

Upon  appeal,  the  Commissioner  was  of  opinion  thlit  there  wi^s  no  sufficient 
evidence  of  concealment,  but  that  there  was  misrepresentation  with  regard  to 
defendant's  liability  to  interest  within  the  meaning  of  Definition  1  s.  18  of  the 
Indian  Contract  Act  No.  IX  qf  1872.  He  further  held  that  the  bond  was  nothing 
more  than  a  kistbundi ;  that  no  new  consideration  for  it  was  given ;  that  if  the 
parties  had  arranged  that  effect  should  be  given  to  it  by  the  executing  Court,  it 
would  have  been  pronoiinced  invalid,  as  it  altered  the  terms  of  the  decree  by  the 
addition  of  interest,  wbich  could  not  be  done  even  with  consent  of  the  parties. 
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He  therefore  held  that  the  contract  was  illegal  and  void  under  cl.  2  s.  23  of  the 
Indian  Contract  Act,  and  dismissed  the  appeal  with  costs. 

A  special  appeal  was  preferred  to  the  Judicial  Commissioner,  who  dismissed 
it  with  costs,  on  the  ground  that  the  deed  was  voidable  under  s.  20  of  the  Indian 
Contract  Act,  inasmuch  as  both  parties  were  under  a  mistake  of  fact  essential  to 
the  agreement  expressed  in  it.  Their  Lordships  are  of  opinion  that  there  was  no 
sufficient  evidence  to  prove  a  fraudulent  misrepresentation  or  concealment  of  facts 
on  the  part  of  the  plaintiff.  There  was,  no  doubt,  a  mistake  of  law  on  the  part 
of  the  defendants  in  supposing  that  execution  could  be  \^sued  for  interest  upon 
the  amount  decreed  from  the  date  of  the  decree  to  the  date  of  realization,  no  such 
interest  having  been  awarded  by  the  decree.  But  that  mistake  appears  to  have 
been  common  not  only  to  the  plaintiff  and  the  defendants,  but  also  to  the  Assistant- 
Commissioner  by  whom  the  order  of  the  25th  July  1865  was  made  for  the 
attachment  and  sale  of  the  village  in  execution  for  the  sum  of  Rs.  13,498  ;  9  :  9. 
Indeed,  until  the  Full-Benjch  ruling  of  the  High  Court  of  Bengal  in  September 
1866,  in  the  case  o{  Madoaoodun  Lall  v.  Bhukaree  Singh,  reported  in  '*  6  iWeekly 
Reporter,"  Miscellaneous  Decisions,  page  109,  the  principle  of  which  was  upheld 
by  the  Judicial  Committee  in  the  case  of  Pillai  v.  Filla%  (2  Law  Reports,  Indian 
Appeals  219),*  there  were  conflicting  rulings  upon  the  point  whether  interest 
upon  a  decree  could  be  levied  in  execution  when  the  decree  was  silent  as  to 
subsequent  interest  on  th^  amount  decreed. 

In  that  uncertain  state  of  the  }aw,  the  defendants  not  having  appeared  to 
show  cause,  ^  order  wa3  in  fact  made  for  the  attachment  and  sale  of  the  village 
in  execution  for  the  sum  of  Rs.  13,498:  9:  9,  which  included  interest  on  the 
decree.  No  appeal  was  preferred  against  that  order,  nor  were  any  other  proceed- 
ings adopted  to  set  it  asid/e.  It  remained  in  force  up  to  the  time  of  the  mortgage, 
and  the  yiUage  had  been  actually  attached  and  was  liable  tp  be  sold  under  it  if  uie 
compromise  had  not  been  effected  and  the  mortgage  executed.  Their  Lordships 
are  of  opipion  that  the  mortgage  was  not  invalid  either  uppn  the  grounds  stated 
by  the  Commi&sioner  or  upon  that  stated  by  the  Judicial  Oomjnissioner.  It 
appears  to  haye  been  executed  by  way  of  compromise,  after  an  examination  of  the 
accounts  at  which  the  fatber  Tara{)at  was  present;  and  it  does  not  appear  to  their 
Lordships  that,  subject  to  what  will  hereafter  be  said  as  to  a  sum  of  Rs.  3,000, 
part  of  the  money  secured,  the  plaintiff  gained  any  unconscionable  advantage  by 
the  transaction ;  for  although  he  was  not'  striptly  entitled  to  an  execution  for 
interest  jsalculated  for  a  period  subsequent  to  the  date  of  the  decree^  theiis  seems 
to  be  no  reason  why  he  should  not  nave  recovered  interest  as  damages  in  an 
action  upon  the  decree  if  he  and  the  Court  whii3h  issued  the  attachment  had  not 
mistake^  hi^  remedy.  It  is  not  necessary  to  refer  to  the  English  decisions  bearing 
upon  the  subject  of  reicovering  by  action  interest  upon  a  judgment  which  cannot 
be  levied  by  execution.  In  the  case  of  PiUai  v.  Pillai,  2  Law  Reports,  Indian 
Appeals,  p.  228,  to  which  re&repce  ^as  already  been  piade,  the  Judicial  Com- 
mittee, in  reference  to  the  question  of  levying  interest  upon  a  decree  where  the 
decree  was  sile^it  as  to  future  interest,  stated  expressly  that  questions  of  that 
nature  might  be  raised  by  separate  suit. 

It  may  be  remarl^ed  that  the  rate  at  which  interest  was  calculated  for  the 
period  between  the  execution  of  the  mortgage  and  the  times  fixed  for  the  pay- 
ment of  the  instalments  was  extremely  low.  It  appears,  however,  to  have 
been  assumed  that  the  sum  for  which  the  village  was  liable  to  be  sold  i^  execution 
was  not  Rs.  13,498 :  9 ;  8,  but  Rs.  16,498  :  9  :  8. 

The  recital  in  the  mortgage  is:  *'  Subsequently  the  18th  of  the  said  month  had 
been  fixed  as  the  date  for  sale  in  liquidation  of  a  sum  of  Rs.  16,498:  9:  8." 
As  to  this  the  Judicial  Commissioner  says,  ''In  the  first  Court's  judgment  the 
larger  sum  of  Rs.  16,498 :  9  :  9  is  referred  to  as  entered  in  one  of  thjB  processes 

♦  24  W.  R.  103 ;  ante  p.  190, 
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of  execution^  viz.,  'the  Notice  of  Sale,'  but  the  extant  record  of  proceedings 
nowhere  mentions  such  a  sum.  If  such  a  sum  was  ever  entered  in  such  a  process 
it  must  apparently  have  been  only  through  a  clerical  error."  Although  there 
does  not  appear  to  have  been  any  wilful  misrepresentation  in  this  respect  by  the 
plaintiff,  their  Lordships  are  of  opinion  -that  there  was  no  authority  under 
a  249  of  Act  VIIl  of  1859  for  increasing  the  amount  for  which  the  village 
was  ordered  to  be  sold  in  execution  from  Rs.  13,498  to  Rs.  16,498;  that  the 
addition  has  not  been  satisfactorily  explained;  and  that  the  deed  ought  to  be 
reformed  by  disallowing  the  additional  sum  of  Rs.  3,000.  This  will  reduce 
the  sum  secured  by  the  mortgage  by  Rs.  3,000,  and  a  proportionate  part  of  the 
sum  allowed  for  future  interest  during  the  period  stipulated  for  payment  by 
instalments,  which  may  be  taken  in  round  numbers  as  together  amounting  to 
Rs.  3,480.  Deducting  Rs.  3,480,  and  the  eight  instalments  of  the  Rs.  14,000 
which  have  been  paid,  amounting  to  Rs.  6,200,  from  tlie  total  amount  of 
Rs.  14,000  secured,  there  remains  the  sum  of  Rs.  4,320  to  be  paid  by  the  defend- 
ants to  the  plaintiff  in  order  to  redeem  the  above-mentioned  village. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that  the  decrees 
of  the  three  Lower  Courts  be  reversed ;  that  in  the  event  of  the  defendants  paying 
to  the  plamtiff  the  sum  of  Rs.  4,320,  together  with  the  costs  of  the  plaintiff  in 
the  three  Lower  Courts,  within  one  year  from  the  time  of  the  service  upon  them 
of  notice  of  such  Order  of  Her  Majesty  in  Council  as  shall  be  made  in  this  appeal, 
or  in  the  event  of  their  paying  into  the  Court  of  the  Deputy  Commissioner  of 
Jubbulpore  within  th^t  period  the  said  sum  of  Rs.  4,320,  together  with  such 
costs  as  aforesaid  foi:  the  use  of  the  plain tiif,  the  said  village  should  be  freed  and 
discharged  from  the  said  mortgage;  but  tl^at  in  the  event  of  the  said  sum  of 
Rs.  4,320,  together  'v^ith  such  costs  as  aforesaid,  not  being  paid  to  the  plaintiff  by 
defendants,  or  paid  by  them  into  the  said  Court  for  the  use  of  the  plaintiff  within 
the  period  ^foresaid,  the  said  mortgage  and  conditional  sale  shall  become  absolute, 
and  all  the  right,  title,  anfl  interest  of  the  defendants  in  the  said  village  shall  be 
transferred  to  and  vested  in  the  plaintiff ;  and  in  order  that  due  notipe  of  such 
Order  in  Cpuncil  shall  be  given  to  the  defendants  their  Lordships  will  further 
advise  Her  Majesty  that  the  plaintiff  be  ordered  to  lodge  the  said  decree  of  Her 
Majesty  in  Council  in  the  Court  of  the  Deputy  Commissioner  of  Jubbulpore,  in 
order  t]iat  notice  thereof  may  be  given  to  the  defendants  in  due  course,  and  that 
the  plaintiff  do  also  deposit  in  the  said  Court  such  an  amount  as  may  be  ^equiired 
to  defray  the  costs  of  serving  upon  the  defendants  notice  of  the  said  Order. 

Considering  the  peculiar  circumstanpes  of  this  case,  and  also  the  fact  that 
the  plaintiff  has  not  succeeded  to  the  full  extent  of  his  claim,  t}ieir  Lordships  are 
of  opyiion  that  t^e  respondents  ought  not  to  be  ordered  to  pay  the  costs  of  this 
appeal.  •       .  *        ' 


The  13th  April  1878. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sij  Montague  E.  Smith,. 

and  Sir  Robert  P.  Collier. 

• 

^IieriJ^s  Sale — Writ  of  Fi  Fa, — Ultra  vires — Eviction  of  Purchaser — Eecoveriji 
of  Purchase  Monet/ — Trespasser — Warrant^/  of  Title — 

Caveat  Emptor. 

On  Appeal  from  the  High  Court  at  Calcutta* 
?  From  the  judgment  of  Sir  B.  Garth,  CJ,,  and  ]if arjtby,  ./■.,— 24  W.  K.  372. 
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Dorab  Ally  Khan 

versus 

Abdool  and  Ahmedoollah,  the  Executors  of  Khajah  Mofaeeooddeen,  deceased. 

The  purchaser  at  a  sale  by  the  sheriff  under  a  writ  of  ^.  fa.,  upon  being  evicted  by  the  execution - 
debtor,  can  recover  from  the  execution-creditor  the  purchase  money  which  he  has  paid,  if  it  should 
turn  out  that  the  sheriff  had  no  authority  to  execute  the  writ  at  the  place  where  the  property  was 
situate. 

A  sheriff  who  seizes  property  out  of  his  jurisdiction  is  a  trespasser,  and  in  the  pobition  of  an 
ordinary  person  who  has  sold  that  which  he  had  no  title  to  sell. 

The  rule  of  English  law  which  bars  a  purchaser  by  private  contract  from  recovering  the  purchase 
money,  if  evicted  by  a  title  to  which  the  covenants  do  not  extend,  does  not  govern  a  case  in  which  the 
sale,  as  regards  the  owner  of  the  thing  sold,  is  in  invitum  and  made  under  color  of  legal  process. 

Nor  can  the  rule  of  English  law,  as  to  implied  warranty  of  title  in  chattels  sold,  and  regarding  the 
application  of  the  maxim  caveat  emptor,  be  applied  to  a  sale  of  goods  by  the  sheriff  under ^.  fa, 

Mr.  Leithy  Q.C.,  and  Mr.  C.  W,  Arathoon  for  Appellant. 

Mr.  Cowiej  Q.C,  Mr,  Doyne,  and  Mr.  GraJuim  for  Respondents. 

Sir  James  Colvile  gave  judgment  as  follows  : — 

This  is  an  appeal  against  a  decree  of  the  High  Court  of  Calcutta,  sitting  as 
a  Court  of  Appeal,  which,  on  the  23rd  August  1875,  affirmed  the  judgment  of 
*Mr.  Justice  Phear,  who,  in  the  exercise  of  the  original  civil  jurisdiction  of  the 
same  Court  had,  on  the  22nd  April  1875,  dismissed  the  appellant's  suit  with 
costs. 

The  suit  was  instituted  in  December  1872,  by  the  appellant  suing  as 
executor  of  one  Dianut-ut-Dowlah  against  Khajah  Moheeooddeen,  who  died 
after  leave  to  appeal  had  been  given  in  India,  and  is  represented  by  the  present 
respondenta  The  case  was  tried  in  India  upon  only  the  first  and  preliminary 
issue,  viz.,  whether  or  not  a  good  cause  of  action  was  disclosed  in  the  plaint. 
It  is,  however,  conceded  that  the  statements  in  the  plaint  may  be  taken  to  be 
supplemented  by,  and  to  include  any  fact  stated,  or  to  be  inferred  by  necessary, 
implication  from  the  written  statement  of  the  plaintiff,  or  the  documents  annexed 
to  and  filed  with  either  that  or  the  plaint  itself.  These  are  the  sheriff's  bill  of 
sale  of  the  9th  October  1866 ;  a  petition  of  Dianut-ut-Dowlah  to  the  Judicial 
Commissioner  of  Oudh  and  the  order  thereon ;  the  will  of  Dianut-ut-Dowlah  and 
the  certificate  granted  to  the  plaintiff  as  the  executor  named  therein ;  the  writ 
of  fi.  fa.,  dated  the  18th  June  1866;  and  the  warrant  of  attorney  to  conf^s 
judgment  m  the  action  in  which  that  writ  was  issued.  For  the  trial  of  the  issue 
which  is  in  the  nature  of  a  trial  on  demurrer,  the  facts  stated  or  to  be  implied 
as  above  mentioned  must  be  taken  to  be  true. 

What,  then,  are  those  facts  ?  Taken  in  chronological  order,  they  are  as 
follows : — In  1856,  under  the  before-mentioned  warrant  of  attorney,  judgment 
was  entered  up  in  the  late  Supreme  Court  of  Judicature  at  Fort  William,  at  the 
suit  of  Ehajsbh  Moheeooddeen  (the  defendant  in  this  action),  and  one  Robert 
O'Dowda,  who  was  only  joined  with  him  as  co-plaintiff  in  order  to  give  the 
Court  jurisdiction,  against  Wazeer  Khan  and  Khajah  Abdoos  Samut,  for  the 
purpose  of  securing  the  repayment  of  Company's  Rs.  70,000,  with  interest,  on 
the  23rd  July  1856.  In  order  to  enforce  this  judgment  against  Khajah  Abdoos 
Samut,  and  the  representatives  of  Wazeer  Khan,  who  was  then  dead,  a  writ  of 
fi.  fa.  was,  on  the  18th  J^ine  1866,  directed  to  the  Sheriff  of  Calcutta,  com- 
manding him  to  cause  "  to  be  levied  and  made  of  the  houses,  lands,  debts,  and 
other  effects,  moveable  and  immoveable,  of  the  said  defendants,  within  the  pro- 
vinces, districts,  or  countries  of  Bengal,  Behax,  and  Orissa,  or  in  the  province  or 
district  of  Benares,  or  in  any  other  factories,  districts,  and  places  which  then 
were  annexed  to  and  made  subject  to  the  Presidency  of  Fort  William  in  Bengal, 
by  seizure,  and  if  necessary  by  sale  thereof,"  a  certain  sum  therein  mentioned. 
The  plaintiff  alleged  that  this  writ  did  not  legally  authorize  the  levy  of  Uie  sum 
in  the  writ  inentioned  by  the  seizure  and  si^le  of  immoveable  properties  in  Oudb, 
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but  that  nevertheless  the  sheriff,  "  by  the  authority  of  Khajah  Moheeooddeen, 
the  execution  creditor,  and  on  the  express  instructions  of  his  attorney,  and  pro- 
fessing to  act  under  and  by  virtue  of  the  said  writ,"  on  the  2nd  and  20th  days 
of  August  1866,  seized  the  right,  title,  and  interest  of  Abdoos  Samut  and  of 
Wazeer  Khan,  then  in  the  hands  of  his  heirs  and  representatives  in  a  talook  and 
premises  within  the  Province  of  Oudh,  and  put  the  property  so  seized  up  for 
sale  on  the  4th  October  in  the  same  year ;  that  Dianut-ut-Dowlah  became  the 
purchaser  of  it  for  the  sum  of  Bs.  26,000;  and  that  the  sheriff  afterwards  executed 
to  him  the  bill  of  sale  of  the  9th  October  18G6,  which  is  annexed  to  the  plaint. 
He  further  alleged  that  before  the  execution  of  the  bill  of  sale,  Dianut-ut-Dowlah 
paid  the  purchase  money  to  the  sheriff,  who,  about  the  12th  October  1866,  paid 
Bs.  5,000,  part  thereof,  to  the  attorney  of  the  plaintiffs  in  the  suit ;  and  on  the 
25th  October  1867,  paid  the  balance  of  the  purchase  money,  less  his  poundage 
and  charges,  to  Moheeooddeen  himself;  that  the  sheriff,  by  his  officer,  put  Dianut^ 
ut-Dowl{Ji  into  possession  of  the  property,  but  that  such  delivery  of  possession 
was  not  legal  or  operative  by  the  law  then  in  force  in  Oudh,  and  that  by  that  law 
the  sale  was  whoUy  inoperative,  and  did  not  pass  the  right,  title,  and  interest  of 
the  judgment  debtors  or  of  any  other  person  to  Dianut-ut-Dowlah ;  that  after- 
wards and  under  some  proceedings  which  took  place  in  the  Courts  in  Oudh  (the 
nature  whereof,  except  that  they  began  with  a  proceeding  instituted  by  Dianut- 
ut-Dowlah  himself  for  a  partition,  does  not  very  clearly  appear),  the  sale  was 
pronounced  null  and  void,  and  that  thereupon  and  in  the  month  of  August  1868, 
Dianut-ut-Dowlah  was  removed  from  possession  of  the  talook  and  premises. 
The  plaintiff  then  admitted  that  Dianut-ut-Dowlah,  whilst  in  possession,  had 
made  collections  to  the  amount  of  Bs.  10,937,  but  alleged  that  after  payment  of 
the  Government  revenue,  collection  and  law  charges,  and  other  necessary  out- 
goings, a  balance  of  only  Bs.  446  :  6  :  9  remained  in  his  hands,  and  that  such 
balance  was  the  only  profit,  benefit,  or  advantage  which  he  obtained  &om  the 

Jurchase,  and  then,  after  stating  the  death  of  Dianut-ut-Dowlah  on  the  23rd 
une  1868,  the  title  of  the  plaintiff  as  his  executor,  a  demand  by  the  plaintiff 
and  a  refusal  by  the  defendant,  the  plaint  goes  on  to  say — ''  The  plaintiff  sues 
the  defendant  for  the  sum  of  Bs.  26,000  for  moneys  had  and  received  by  the 
defendant  for  the  use  of  the  said  Dianut-ut-Dowlah." 

Mr.  Justice  Phear,  in  the  course  of  his  judgment,  made  some  attempt  to 
support  the  regularity  of  the  seizure  and  sale  of  the  property  under  the  writ  of 
ji.  fa.  In  their  Lordships'  opinion,  the  decree  under  appeal  cannot  be  supported 
upon  any  such  ground.  The  illegality  of  these  proceedings  is  sufficiently  alleged, 
and  the  objection  to  them  is  patent  on  the  face  of  the  plaint.  The  jurisdiction 
of  the  late  Supreme  Court,  and  of  the  sheriff  as  its  officer,  was  originally  limited 
by  the  Charter  of  Justice  of  1774,  to  the  Provinces  of  Bengal,  Behar,  and  Orissa, 
and  though  afterwards  eictended  by  the  39  and  40  Geo.  III.,  cap.  79,  s.  20,  was 
so  extended  only  to  the  province  or  district  of  Benares,  and  to  and  over  aU  such 
provinces  and  districts  as  might  at  aiiy  time  thereafter  be  annexed  to  and  made 
subject  to  the  Presidency  of  Fort  William.  The  writ  of  ^.  /a.,  which  was  the 
sheriff's  authority  for  the  seizure,  was  carefully  framed  in  accordance  with  this 
definition  of  his  jurisdiction.  If,  therefore,  he  seized  property  in  any  place 
which  did  not  form  part  of;  and  had  not  been  annexed  to,  the  Presidency  of 
Fort  William,  he  was  as  much  a  trespasser  as  an  Eflglish  sheriff  who  had  seized 
property  out  of  his  bailiwick  would  be.  That  the  Province  of  Oudh  was  not, 
when  first  annexed  to  British  India,  or  at  the  date  of  the  execution,  annexed  to 
the  Presidency  of  Fort  William,  if  not  one  of  those  historical  facts  of  which  the 
Courts  in  India  are  bound  under  "The  Indian  Evidence  Act  1872,'*  to  take 
judicial  notice,  was  at  least  an  issue  to  be  tried  in  the  cause. 

The  question  to  be  determined  was,  however,  correctly  stated  in  the  judgment 
of  the  High  Court  on  the  appeal.      After  stating  that  they  must  assume  it  as 
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established  that  the  sheriff  had  no  right  to  execute  the  writ  upon  property  in 
Oudh^  and  also,  though  that  was  not  so  clearly  stated  in  the  plaint  as  it  might 
be,  that  the  result  of  the  proceedings  before  the  Commissioner  of  Oudh  was  that 
the  sale  was  declared  null  and  void,  and  that  the  plaintiff's  testator  was  there- 
upon evicted  from  the  property ;  the  learned  Judges  said :  "  The  question  then 
arises,  can  the  puirchaser,  at  a  sale  by  the  sheriff  under  a  writ  of  fi,  fa,,  upon 
being  evicted  by  the  execution  debtor,  recover  the  purchase  money  which  he  has 
paid  from  the  execution  creditor,  if  it  should  turn  out  that  the  sheriff  had  no 
authoiity  to  execute  the  writ  at  the  place  where  the  property  was  situate  ?  "  If 
that  sentence  had  stood  alone,  their  Lordships  think  it  would  have  required  to 
be  modified  by  the  addition  of  some  such  words  as  "  and  that  he  did  so  execute 
it  under  the  authority,  and  by  the  express  direction  of  the  judgment  creditor/' 
They  understand,  however,  that  modifiication  to  be  implied  in  the  next  sentence 
of  the  judgment,  which  is  in  these  words : — *'  We  are*  asked  by  the  appellant  to 
consider  and  decide  the  case  upon  the  assumption  that  the  sheriff  in  seizing, 
selling,  and  conveying  the  property,  was  the  agent  of  the  execution  creditor; 
that  the  execution  creditor  was  in  fact  the  vendor,  and  as  he  had  no  ri^ht  what- 
ever to  deal  with  or  sell  the  property,  there  was  a  total  failure  of  consideration, 
and  that  consequently  the  money  paid  to  him  for  the  purchase  became  money 
had  and  received  to  the  use  of  the  plaintiff  *s  testator/'  This  assumption  seems 
to  be  amply  justified  by  the  eighth  paragraph  of  the  plaintiff's  written  statement 
at  page  16  of  the  record,  and  the  letter  therein  set  forth.  The  question  thus 
stated  is  novel,  and  not  without  difficulty. 

Their  Lordships  propose  to  consider,  first,  whether  in  the  circumstances 
stated  the  evicted  purchaser  can  have  any  remedy  against  the  execution  creditor. 

There  is  no  doubt  that  the  authorities  cited  in  the  judgment  of  the  High 
Court,  and  relied  upon  at  the  Bar,  establish  the  proposition  which  is  thus  stated 
by  Lord  St.  Leonards  at  page  549  of  the  14jth  edition  of  his  work  on  Vendors 
and  Purchasers :  "  If  the  conveyance  has  been  actually  executed  by  all  the 
necessary  parties,  and  the  purchaser,  is  evicted  by  a  title  to  which  the  covenants 
do  not  extend,  he  cannot  recover  the  purchase-money  either  at  law  or  in  equity." 
This  general  rule  seems  by  the  law  of  England  to  govern  all  sales  by  private 
contract  between  the  parties  either  of  a  freehold  or  of  a  leasehold  interest  in 
land. 

Does  it,  however,  govern  a  case  like  the  present,  in  which  the  sale,  as  regards 
the  owner  of  the  thing  sold,  is  in  inmtwm,  and  n^ade  under  color  of  legal  pro- 
cess ?  The  chief  reasons  for  the  rule  are  that  the  purchaser  by  private  contract 
has  full  means  of  investigating  the  title  of  the  vendor,  and  of  either  satisfying 
himself  that  it  is  good,  or  of  protecting  himself  a^nst  any  apparent  or  latent 
defect  in  it  by  proper  and  apt  covenants.  If  he  fails  to  do  either,  his  suWequent 
eviction  is  the  result  of  his  own  negligence.  But  the  purchaser  at  a  sheriff'^  sale 
has  at  best  very  inadequate  means  of  investigating  the  title  of  the  judgment 
debtor ;  all  that  is  sold  and  bought  is  the  right,  title,  and  interest  of  the  judg- 
ment debtor  with  all  its  defects :  and  the  sheriff  who  sells,  and  executes  the  bfll 
of  sale,  is  never  called  upon,  and,  if  called  upon,  would  refuse,  to  execute  any 
covenant  of  title.  Therefore,  the  reasons  for  the  rule  failing,  the  rule  itself  cannot 
properly  be  held  applicable  to  sales  by  the  sheriff,  which  are  governed  by  rules 
peculiar  to  such  sales.  t  . 

Now  it  is,  of  course,  perfectly  clear  that  when  the  property  has  been  so  sold 
lunder  a  regular  execution,  and  the  purchaser  is  afterwards  evicted  under  a  title 
paramount  to  that  of  the  judgment  debtor,  he  has  no  remedy  against  either  the 
sheriff  or  the  judgment  creditor.  This,  however,  is  because  the  sheriff  is 
authorized  by  the  writ  to  seize  the  property  of  the  execution  debtor  which  lies 
within  his  territorial  jurisdiction,  and  to  pass  the  debtor's  title  to  it  without 
warranting  that  title  to  be  good. 
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The  sheriff,  however,  if  he  acts  uUra  vires  cannofc  invoke  the  protection 
which  the  law  gives  to  him  when  acting  within  his  jurisdiction.  He  is  in  the 
position  of  an  ordinary  person  who  has  sold  that  which  he  had  no  title  to  sell. 
And  it  appears  to  their  Lordships  that  his  responsibility  in  respect  of  the  sale 
must  be  governed  by  the  law  relating  to  the  sale  of  chattels,  rather  than  by  that 
relating  to  the  sale  of  real  estate.  There  is  not  in  India  the  difference  between 
real  and  personal  estatie  which  obtains  in  England  ;  and  moveable  and  immoveable 
property  are  alike  capable  of  being  seized  and  sold  under  a  writ  of  ^.  fa. 

The  law  of  England  as  to  implied  warranty  of  title  in  chattels  sqld  was  until 
lately,  if  it  is  not  still,  in  some  uncertainty.  The  more  modem  cases  are  collected 
by  Mr.  Benjamin  in  his  work  on  Sales,  2nd  edition,  page  511  et  seq.  In  Si/ms  v. 
Marryatf  17  Q.  B.  281,  Lord  Campbell,  when  commenting  on  Mr.  Baron  Parke's 
judgment  in  Morley  v.  Attenbormtgh,  after  saying  that  the  law  was  not  in  a 
satisfactory  state,  observed:  "It  may  be  that  the  learned  Baron  is  correct  in  saying 
that  on  a  sale  of  personal  property  the  maxim  of  cavecU  emptor  does  by  the  law. 
of  England  apply,  but  if  so,  there  are  many  exceptions  stated  in  the  judgment 
which  well  nigh  eat  up  the  rule." 

One  of  the  latest  expositions  of  the  law  on  this  point  is  to  be  found  in  the 
case  otEichholzy,  Bcmiater,  34  "Law  Journal,"  C.  B.  105,  and  17  C.  B.  N.  S.  708, 
which  was  decided  in  1864.  In  that  case  Chief  Justice  Erie  is  reported  to  have 
said:  '*I  decide,  in  accordance  with  the  current  of  authorities,  that  if  the  vendor  of 
a  chattel  at  the  time  of  the  sale  either  by  words  affirms  that  he  is  the  owner,  or  by 
his  conduct  gives  the  purchaser  to  understand  that  he  is  such  owner,  then  it  forms 
part  of  the  contract,  and  if  it  turns  out  in  fact  that  he  is  not  the  owner  the  con- 
sideration fails,  and  the  money  so  paid  by  the  purchaser  can.  be  recovered  back.'' 
This  passage,  it  is  to  be  observed,  although  contained  in  the  report  in  the  '^  Law 
Journal,"  is  i^ot  to  be  found,  totidem  verbis,  in  the  regular  report.  The  actual 
decision,  however,  in  which  all  the  Judges  concurred,  was  that  on  the  sale  of 
goods  in  an  open  shop  or  warehouse  there  is  an  implied  warranty  on  the  part  of 
the  seller  that  he  is  the  owner  of  the  goods,  and  if  it  turns  out  otherwise  the 
buyer  may  recover  back  the  price  as  money  paid  as  on  a  consideration  that  has 
failed. 

A  rule  of  this  kind  cannot,  of  course,  be  applied  to  a  sale  of  goods  by  the 
Sheriff  under  a^.  /a.,  because  what  the  sheriff  professes  to  sell  is  only  the  right, 
title,  and  interest,  whatever  that  may  be,  of  the  jud^n^ent  debtor,  and  this  was 
the  express  ground  of  the  decision  in  Chapman  v.  Spuler,  14  Q.  B.  621,  where  the 
case  is  treated  as  an  exception  to  the  general  rule.  It  would  seem,  however,  that, 
even  according  to  the  principles  laid  down  in  Morley  v.  AUenboroiigh,  3  Exch. 
500,  which,  of  the  modem  cases,  is  the  most  favorable  to  the  application  of  the 
maxim  cavea4;  emptor,  the  sheriff  may  reasonably  be  held  to  undertake  by  his 
conduct'  that  he  is  acting  within  his  jurisdiction.  In  that  case,  though  it  wa3 
decided  that  on  the  sale  by  a  pawnbroker  of  an  article  pawned  with  him  as  an 
unredeemed  pledge  there  is  no  implied  warranty  of  the  pawner's  title,  the  judg- 
ment of  Mr.  Baron  Parke  seems  to  assume  that  the  pawnbroker  does  warrant  that 
the  article  has  been  pledged  with  him,  and  has  become  irredeemable.  The  learned 
Judge  says :  "  In  our  judgment  it  appears  unreasonable  to  consider  the  pawn- 
broker, from  the  nature  of  his  occupation,  as  undertaking  anything  more  than 
that  the  subject  of  sale  is  a  pledge,  and  irredeemable,  and  that  he  is  not  cognizant 
of  any  defect  of  title  to  it."  So  too  it  may  be  inferred  from  HaU  v.  Conder,  2 
C.  B.  N.  S.,  page  22,  that  although  upon  the  sale  of  a  patent  there  is  no  implied 
warranty  that  the  patent  is  valid  and  indefeasible,  it  would  be  reasonable  to  hold 
that  there  i?  an  implied  warranty  that  Letters  Patent  for  the  alleged  invention 
have  been  regularly  issued  under  the  Great  Seal.  Their  Lordships  think  that 
upon  a  similar  principle  the  sheriff  may  be  h^ld  to  undertake  by  his  conduct  that 
he  has  seized  and  put  up  for  sale  the  property  sold  in  the  exercise  of  his  jurisdic- 
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tion ;  although  when  he  has  jurisdiction  he  does  not  in  any  way  warrant  that  the 
judgment  debtor  had  a  good  title  to  it,  or  guarantee  that  the  purchaaer  shall  not 
be  turned  out  of  possession  by  some  person  other  than  the  judgment  debtor. 

In  the  present  case  the  subject  matter  of  the  sale  was  the  estate  of  the 
execution  debtor,  so  that  if  the  sheriff  had  had  jurisdiction  his  conveyance  would 
have  passed  the  title.  It  was  solely  because  he  was  acting  beyond  his  territorial 
jurisdiction  that  the  sale  became  inoperative,  and  wholly  ineffectual  The  High 
Court  have  assumed  that  if  the  defendant  is  to  be  treated  as  a  principal  in  the 
transaction  (  and  their  Lordships  think  he  ought  to  be  so  treated),  the  case  must 
be  governed  by  the  ordinary  rules  relating  to  vendors  and  purchasers  upon  volun- 
tary sales  of  immoveable  property.  This  view  does  not  appear  to  their  Lordships 
to  be  correct.  The  defendant  directed  the 'sheriff  to  sell  in  his  character  of  sheriff. 
He  did  not  profess  to  sell,  nor  could  he  have  sold,  as  for  himself.  He  intended 
the  sale  should  be,  as  in  fact  it  was,  a  sale  by  the  sheriff,  as  sheriff,  and  with  the 
incidents  attaching  to  such  a  sale.  For  the  above  reasons  their  Lordships  are  of 
opinion  that  the  action  cannot  be  properly  determined  without  further  investiga- 
tion into  the  facts,  as  they  cannot  say  that  the  plaint  and  the  other  documents 
on  the  Record  do  not  disclose  a  pri/md  facie  case  for  some  relief  against  the 
defendant. 

There  is,  no  doubt,  a  furthur  question  whether  the  plaintiff  has  shown  a  case 
which,  if  proved,  would  entitle  him  to  recover  back  the  purchase-money  as  money 
had  and  received  to  his  use  as  upon  a  total  failure  of  consideration.  To  that  their 
Lordships  think  the  admitted  £Etct  of  the  possession  by  bis  testator  for  nearly  two 
years  of  the  property  in  question,  and  his  perception,  partial  at  least,  of  the  rents 
and  profits,  might  be  a  £Eital  objection.  It  could  not,  in  such  case,  be  said  that 
the  consideration  wholly  failed.  But  it  is  not  quite  clear  on  the  record  that  this 
objection  arises,  since  if  the  sale  has  been  treated  as  a  nullity,  the  purchaser  has 
been  accountable,  and  may  have  accounted,  for  what  he  received;  and  in 'any 
case  the  Court  in  India  will  be  competent  to  mould  the  relief  according  to  the 
facts  finally  established  at  the  hearing.  Their  Lordships,  of  course,  offer  no 
opinion  whether  the  plaintiff  will  ultimately  succeed  in  establishing  his  right  to 
any  relief.  It  may  turn  out  that  his  testator,  who  never  made  any  claim  for  a 
return  of  the  purchase-money  in  his  lifetime,  bought  with  knowledge  of  the 
defect  in  the  sheriff's  jurisdiction,  or  has,  by  acquiescence  or  in  some  other  way, 
forfeited  any  right  which  he  might  otherwise  have  had  to  relief.  They  only 
decide  that  the  plaintiff  has  not  wholly  failed  to  disclose  a  good  cause  of  action 
on  the  face  of  the  record ;  and  that  the  cause  ought  to  be  tried  upon  the  other 
issues  that  have  been,  or  may  be,  raised  in  it.  And  they  will  accordingly  advise 
Her  Maj^ty  to  reverse  the  two  decrees  of  the  High  Court,  and  to  remand  the 
cause  for  trial  upon  any  other  issues  settled  or  to  be  settled  in  the  suit.  They 
think  that  the  costs  of  both  parties  to  this  appeal  should  be  taxed,  and  a  cer- 
tificate of  their  amount  sent  to  the  High  Court,  in  oixler  that  they  may  hereafter 
be  dealt  with  by  that  Court  as  costs  in  the  cause. 
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The  13th  April  1878. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Conversion  of  Timber — Damages    (Principle   of  Estimating) — Obstrwction  by 

Agent — Liability  of  Principal — AutkoHty  of  Agent, 

On  Appeal  from,  the  Court  of  the  Recorder  of  Rangoon. 
Nos.  96  of  1872  and  44  of  1873. 

Bombay  Burmah  Trading  Corporation,  Limited 

versxis 
Mirza  Mahomed  Ally  Sherazee  and  the  Burmah  Company,  Limited, 

and 
Cross  Appeals  in  the  same  suits. 

In  a  suit  for  damages  for  conversion  by  the  defendants  of  certain  logs  of  timber  belonging  to  the 
plaintifE,  the  principle  of  estimating  the  damages  adopted  was  not  only  to  take  the  value  of  the  logs  at 
the  place  where  the  principal,  if  not  the  only,  market  for  them  existed,  as  the  basis  of  the  calcnlation  ; 
but  to  deduct  from  the  price  at  which  the  plaintiff  could  have  there  sold  them,  what  it  would  have  cost 
him  to  bring  them  to  the  market. 

In  a  suit  for  damages  for  the  obstruction  by  the  defendants'  agent  of  the  plaintiff  in  the  exercise  of 
his  alleged  right  to  remove  tiiAber  from  certain  forests  in  Burmah,  it  was  held  that  the  acts  complained 
of  could  not  be  treated  as  the  wrongful  acts  of  a  servant  or  agent  committed  in  the  cousfie  of  his 
service,  for  the  plain  reason  that  it  was  not  shown  at  the  time  in  question  the  alleged  agent  was  a 
servant  or  agent  for  the  purpose  of  working  in  the  forest  on  behalf  of  the  defendants^  or  of  doing  any 
class  of  acts  analogous  to  those  complained  of,  nor  was  there  any  proof  of  the  defendants  having  ever 
knowingly  adopted  or  ratified  those  acts,  or  indeed  of  the  acts  having  been  committed  for  their  benefit. 

Mr.  Butty  Q.C.,  Mr.  W.  G.  Harrison,  Q.C.,  and  Mr.  Doyne  for  Appellants. 
Mr.  Benjamin,  Q.O.,  Mr.  Cowie,  Q.C.,  and  Mr.  John  Ehns  for  Respondents. 

Sir  Robert  OoUier  gave  judgment  as  follows : — 

These  are  appeals  and  cross  appeals  from  judgments  of  the  Recorder  of 
Rangoon  in  two  suits,  in  which  Mirza  Mahomed  Ally,  together  with  a  company 
called  the  Burmah  Company,  Limited,  were  plaintiflSi.  The  Burmah  Company, 
being  merely  put  upon  the  record  as  assignees  of  the  plaintiflTs  right  of  action, 
need  not  be  further  referred  to.  The  defendants  in  both  cases  were  the  Bombay 
and  Burmah  Trading  Corporation.  The  first  action  was  brought  to  recover 
damages  for  the  conversion  by  the  defendants  of  a  large  quantity  of  logs  of 
timber  belonging  to  the  plaintiff,  the  second  to  recover  damages  for  the  obstruction 
by  the  defendants  of  the  plaintiff  in  the  exercise  of  his  alleged  right  to  remove 
timber  from  certain  forests  in  Burmah.  The  Recorder  gave  judgment  for  the 
plaintiff  in  both  suits. 

The  case  of  the  plaintiff  may  be  stated  in  outline  thus.  He  was  what  may 
be  called  a  middle-man  between  the  foresters  in  the  woods  of  Burmah  and  the 
merchants  of  Rangoon  who  bought  the  timber  felled.  In  the  year  1867  he  had  a 
right,  obtained  from  the  Burmese  Government,  to  fell  or  otherwise  possess  himself 
of  timber  in  a  certain  forest  known  as  the  Ningyan  forest  belonging  to  the  King 
of  Burmah,  and  to  take  the  timber  by  water  to  Rangoon.  In  that  year  two  other 
persons,  who  may  be  also  called  middle-men,  named  Darwood  and  (Joldenberg, 
had  a  concurrent  right  to  obtain  and  export  timber.  In  the  summer  of  that  year 
Darwood  and  Goldenberg  succeeded  in  obtaining  from  the  Burmese  Qovemment 
a  monopoly  of  the  right  to  export  timber  from  the  Ningyam  forest^  lasting  for 
four  years.  The  gi*ant  was  dated  on  the  15th  July  1867,  but  was  not  to  come  into 
operation  until  November  of  that  year.  In  obtaining  that  grant  Darwood  and 
Goldenberg  acted  as  agents  of  the  defendants.  The  plaintiff's  case  is  that  between 
the  date  of  the  grant  and  the  time  when  it  came  into  operation,  he  was  possessed 
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of  a  Urge  quantity  of  logs  of  timber,  in  all  about  five  thousand,  part  of  which  he 
had  felled,  part  of  which  he  had  bought,  and  that  he  would  have  been  able  to  take 
these  logs  by  water  to  Rangoon  during  that  interval,  in  which  it  was  permitted 
to  him  and  other  foresters  to  take  away  their  timber,  but  that  he  was  forcibly 
prevented  from  doing  this  by  Darwood,  who  acted  as  an  agent  of  the  defendants. 
He  further  goes  on  to  show  that  in  the  next  year  1868  he  actually  found  in  the 
possession  of  the  defendants,  at  a  place  called  Tounghoo,  an  intermediate  station 
between  the  Ningyan  Forest  and  Rangoon,  a  large  quantity  of  logs,  1,241  in 
number,  which  belonged  to  him.  They  are  alleged  to  have  b^en  discovered  in  the 
year  1868  in  the  possession,  at  Tounghoo,  of  a  Mr.  Petley,  an  agent  of  the 
defendants.  The  plaintiff  brings  his  first  action  to  recover  damages  for  the  con- 
version by  the  company  of  "the  logs  found  at  Tounghoo  in  Petley's  possession. 
He  brings  his  second  action  to  recover  damages  in  respect  of  the  injury  he  has 
sustained  by  being  prevented  by  Darwood  in  August  or  September  1865,  from 
removing  the  remainder  of  the  logs  to  which  he  was  entitled.  These  logs,  after 
deducting  such  as  had  by  some  means  eome  into  his  possession,  he  alleges  to  be  in 
number  1,873. 

Such  is  a  short  outline  of  the  plain  tifi^s  case.  Their  Lordships  do  not  propose 
to  neview  the  evidence  in  detail,  a  task  which  was  very  carefully  and  laboriously 
performed  by  the  learned  Recorder.  They  cannot  help  observing,  however,  with 
respect  to  the  evidence  in  general,  that  it  appears  to  them  of  a  loose,  confused, 
and  enbrangled  character,  and  that  the  plaintifiT  cannot  be  regarded  as  a  satis- 
factory witness,  inasmuch  as  he  has  been  convicted  of  perjury. 

It  now  becomes  necessary  to  deal  with  the  two  actions  separately. 
In  the  first  action  the  plaintiflT,  as  befoi^e  observed,  claimed  damages  for  the 
conversion  of  1^241  logs.  Tne  learned  Judge  has  found  that  1,041  of  his  logs  were 
converted  by  the  defendants,  and  has  given  as  damages  the  full  value  of  each  of 
those  logs  at  Rangoon,  which  he  estimates  at  Rs.  50.  Undoubtedly,  in  this 
case  there  is  evidence,  which  if  believed  would  justify  the  leatned  Judge  in  his 
finding  for  the  plaintifi*,  that  a  large  quantity  of  his  logs  were  in  the  possession  of 
the  defendants.  The  plaintiff  produces  a  list  which  is  sworn  by  a  person  whom 
he  employed  to  have  been  made  out  from  memoranda  taken  from  personal  obser- 
vation of  logs  which  he  found  in  Petley's  possession  in  1868.  bearing  the  plaintiff's 
property  marks,  though  not  his  delivery  marks.  The  number  of  the  logs  in  that 
list  is  1,187.  There  is  some  further  evidence  of  the  same  kind  respecting  a  lot  of 
11  logs.  It  ils  contended  for  the  respondents  that  this  list  is  to  a  certain  d^ree 
confii'med  by  another  list  which  was  put  in  and  sworn  to  by  another  witness,  of' 
981  logs,  which  are  alleged  to  have  been  found  in  the  same  summer  and  autumn 
in  the  possession  of  Darwood  in  the  creeks  at  Ningyan.  There'  is  also  some 
evidence  of  Darwood  having  taken  possession  of  about  1,000  logs  of  timber  in  the 
forest.  Their  Lordships  are  not  insensible  to  the  weight  of  several  observations 
which  have  been  addressed  to  them  by  the  Counsel  for  the  appellants  impugning 
the  genuineness  of  these  documents,  and  the  general  truthfulness  of  the  plaintifiTs 
case,  not  the  least  weighty  of  which  was  that  the  plaintiff  brought  actions  in  1869 
for  some  far  smaller  lots  of  timber  which,  according  to  his  own  showing,  come 
down  the  river  to  Tounghoo  after  the  large  lot  for  which  he  brought  his  present 
action  in  1872,  and  that  he  appears  to  have  demanded  this  lot  for  the  first  time 
shortly  before  he  brought  his  action.  But  after  giving  due  weight  to  this  and 
other  objections  which  have  been  made  to  the  whole  of  the  plaintifl^s  case,  their 
Lordships  have  come  to  the  conclusion  that  whatever  view  they  might  liave  taken 
of  the  Case  had  it  come  before  them  as  a  Court  of  First  Instance,  it  has  not  been 
sufficiently  established  that  the  learned  Recorder,  who  considered  the  evidence 
with  great  care,  was  wrong  in  coming  to  the  conclusion  of  fact  that  the  defendants 
bad  in  their  possession  a  large  quantity  of  logs  belonging  to  the  plaintiff.^ 

Their  Lordships,  therefore,  are  not  prepared  to  reverse  his  finding,  that  the 
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defendants  had  in  1868  a  large  quantity  of  logs  of  the  plaintiffs  in  their 
possession,  nor  are  they  satisfied  that  his  computation  of  the  number  of  those  logs 
was  wrong.  But  they  are  of  opinion  that  he  has  somewhat  erred  in  his  estimation 
of  the  damages.  He  appears  to  have  treated  the  case  as  what,  ixi  language 
familiar  in  Westminster  Hall  a  few  years  ago,  was  called  an  action  of  detinue,  in 
which  the  plaintiff  sought  to  recover  a  specific  chattel  which  the  defendant 
detained  from  him,  and  in  which  the  judgment  was  that  the  defendant  do  deliver 
the  chattel  or  pay  the  value  of  it.  But  this  is  neither  in  form  nor  in  substance 
such  an  action,  but  more  resembles  what  used  to  be  called  an  action  of  trover. 
The  subject-matter  of  the  action  is  timber,  an  ordinary  article  of  commerce,  which, 
according  to  the  evidence  of  the  usage  of  trade  is  disposed  of  in  the  same  year  in 
which  it  aiTives  at  Rangoon,  either  by  sale  or  by  being  cut  up,  or  in  various  ways. 
This  the  plaintiff  must  have  perfectly  well  known,  and  he  could  not,  and  indeed  he 
does  not  profess  to,  claim  four  years  afterwards  the  restitution  of  the  particular 
logs  "vi^hich  were  found  in  1868  at  Tounghoo;  His  claim  is  to  the  damages  which 
he  has  sustained  by  the  conversion  of  the  logs  by  the  defendants  at  Tounghoo  at 
that  date.  It  may  be  right  indeed  to  take  the  value  of  the  logs  at  Rangoon,  where 
the  principal  if  not  the  only  market  for  them  existed,  as  the  basis  of  the  calcula- 
tion ;  but  from  the  price  at  which  the  plaintiff  could  have  thefe  sold  them  must  be 
deducted  what  it  would  have  cost  him  to  bring  them  to  the  market.  This  prin- 
ciple of  estimating  the  damages  is  in  accordance  with  the  case  of  Morga/a  v.  Powell 
(3  Queen's  Bench  Reports),  and  with  other  cases  with  which  English  lawyers 
are  familiar.  It  has  been  found  by  the  learned  Judge  upon  the  evidence  that 
Rs.  4  a  log  would  be  the  cost  of  conveying  logs  from  Tounghoo  to  Rangoon. 
There  is  no  direct  evidence  of  what  the  coat  of  conveying  logs  from  Ningyan 
to  Tounghoo  would  be ;  but  the  distance  is  said  to  be  about  three  days'  journey, 
and  the  price  of  logs  at  Tounghoo  is  more  than  double  the  price  of  logs  in  the 
forest,  a  difference  which  must  in  some  degree  be  composed  of  the  cost  of  convey- 
ance. 

On  the  whole  th^ir  Lordships  are  of  opinion  that  they  will  be  doir^  no  injus- 
tice to  the  plaintiff  if  they  assume  the  cost  of  conveying  timber  from  Ningyan  to 
Tounghoo  to  be  as  much  as  that  of  conveying  it  from  Tounghoo  to  Rangoon. 
They  think,  therefore,  that  the  sum  of  Rs.  8  per  log  should  be  deducted  from  the 
selling  price  at  Rangoon;  As  some  evidence  was  given  of  the  price  which  the 
Recorder  adopts,  viz,,  Rs.  50  per  log,  they  adopt  his  finding  on  this  point.  They 
are  therefore  of  opinion  that* from  the  Rs.  52,050  which  have  been  given  to  the 
plaintiff)  Rs.  8,328  should  be  deducted,  leaving  a  balance  of  Rs.  43,722. 

The  next  action  gives  rise  to  different  considerations.  It  was  originally  an 
action  for  conversion  of  logs,  but  the  amended  plaint  alleges  in  substance  that  the 
defendants  obstructed  the  plaintift"s  right  of  ingress  and  egress  to  the  forest,  and 
his  right  of  obtaining  and  removing  timber  therefrom,  whereby  he  suffered  the 
damage  complained  of.  It  is  not  necessary  further  to  advert  to  a  question  of 
limitation  which  was  disposed  of  during  the  argument ;  but  a  more  formidable 
objection  to  the  maintenance  of  the  action  has  to  be  dealt  with,  ma,y  that  the 
defendants  are  not  responsible  for  the  wrongful  acts  of  Darwood  in  August  or 
September  1867,  assuming  them  to  be  proved;  whether  or  not  the  Recorder  was 
right  in  finding  that  they  were  proved  it  becomes  immaterial  to  decide,  in  the 
view  which  their  Lordships  take  of  the  case.  « 

It  was  contended  on  behalf  of  the  respondents,  that  Darwood  was  the  f^ent 
of  the  defendants,  and  that  the  defendants  are  responsible  for  those  acts.  That 
view  was  endeavored  to  be  supported  by  reference  to  the  case  of  Mackay  v.  The 
Commerdcd  Bank  of  New  Brunswick  (5  Law  Reports,  Privy  Council),  in  which 
the  rule  was  laid  down  as  to  the  principles  which  regulate  the  liability  of  a  master 
for  the  acts  of  an  agent  done  without  his  express  authority,  but  still  within  the 
scope  of  the  authority  of  the  agent.    Some  expressions  of  Mr.  Justice  Willes,  in  the 
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case  of  Barwick  v.  The  English  Joint  Stock  Bank,  referred  to  in  the  judgment  of 
this  board,  were  especially  relied  upon,  and  appear  to  contain  as  clear  an  expo- 
sition of  the  law  upon  this  subject  as  is  anywhere  to  be  found.     They  are  as 
follows  : — '*  With  respect  to  the  question,  whether  a  principal  is  answerable  for 
the  act  of  his  agent  in  the  course  of  his  master's  business  and  for  his  master  s 
benefit,  no  sensible  distinction  can  be  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  wrong.     The  general  rule  is,  that  the  master  is  answerable  for 
every  such  wrong  of  the  ^servant  or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit ;"  and  the  learned  Judge  goes  on  further,  with 
reference  to  what  may  be  deemed  the  course  of  the  service,  to  observe,  "  In  al 
these  cases,  it  may  be  said,  as  it  was  said  here,  that  the  master  had  not  authorise( 
the  act.     It  is  true  he  has  not  authorised  the  particular  act,  but  be  has  put  the 
agent  in  his  place  to  do  that  class  of  acts,  and  he  must  be  answerable  for  th( 
manner  in  which  that  agent  has  conducted  himself  in  doing  the  business  which  i 
was  the  act  of  his  master  to  pla>ce  him  in."     It  has  been  contended  on  the  part  o*^ 
the  respondents,  that  although  there  is  no  evidence  of  the  defendants  authorising' 
the  particular  acts  of  violent  obstruction  of  Darwood  complained  of,  still  that 
inasmuch  as  the  defendants  put  Darwood  in  a  position  to  do  that  class  of  acts,  and 
they  were  done  for  the  defendants'  benefit,  they  are  responsible  for  them,  upon 
the  principle  laid  down  in  the  cases  just  referred  to. 

It  now  becomes  necessary  to  refer  to  what  evidence  there  is  of  Darwood's 
authority.  On  the  28th  March  1867  we  have  an  agreement  put  in  between 
Darwood  and  Qoldenberg  and  the  Company,  defendants,  whereby  Darwood  and 
Goldenberg  agree  to  sell  to  the  Company,  and  the  Company  to  purchase,  the  logs 
which  Darwood  and  Qoldenberg  cut.  That  document  establishes  the  relation  of 
vendor  and  purchaser  only,  and  not  that  of  master  and  servant  or  principal  and 
agent.  Xhe  next  material  fact  is  that  on  the  15th  July  1867  Darwood  obtained  a 
grant  of  the  monopoly  for  four  years,  in  obtaining  whidi  he  must  be  taken  to  have 
been  the  agent  of  the  defendants,  but  that  monopoly  was  not  to  take  efifect  until 
the  November  following.  Then  follows  an  agreement  in  February  1868,  wherein 
Darwood  and  Qoldenberg  agree  to  assign  over  the  lease  or  grant  which  they  had 
obtained  in  their  own  names  to  the  Company,  and  to  work  for  them  from  that 
time  at  certain  rates.  Undoubtedly  this  document  creates  as  between  Darwood 
and  the  Company  the  relation,  of  employer  and  employed.  It  may  be  that  this 
relation  existed  before,  and  that  the  document  only  embodied  the  terms  under 
which  Darwood  and  Qoldenberg  acted  for  the  Company  in  November  1867,  when 
the  monopoly  which  was  obtained  in  Darwood's  and  Qoldenberg's  names  was 
really  exercised  on  behalf  of  the  Company.  But  their  Lordships  are  unable  to 
find  any  proof  that  before  November  Darwood  (Goldenberg  may  btf  thrown  aside 
as  he  was  not  in  the  forest)  can  be  considered  as  having  acted  as  the  servant  or 
agent  of  the  Company.  Until  the  lease  of  July  15th,  giving  the  monopoly,  took 
effect  on  the  1st  November,  it  would  appear  that  the  relation  created  by  the 
agreement  of  March  1867  of  vendor  and  purchaser  continued  ;  it  is  certainly  not 
shown  that  any  relation  other  than  that  of  vendor  and  purchaser  existed  between 
the  defendants  and  Darwood  up  to  November  1867,  except  that  of  agent  to 
procure  the  lease  in  the  previous  July,  but  an  agency  to  procure  this  lease  is  a 
totally  different  thing  from  an  agency  to  work  the  forest  on  behalf  of  the 
Company.  « 

In  this  view,  taking  the  exposition  of  the  law  of  Mr.  Justice  Willes,  which 
has  been  quoted,  their  Lordships  are  of  opinion  that  the  acts  of  Darwood  cannot 
be  treated  as  the  wrongful  acts  of  a  servant  or  agent  committed  in  the  course  of 
his  service,  for  the  plain  reason  that  at  that  time  it  is  not  shown  that  Darwood 
was  a  servant  or  an  agent  for  the  purpose  of  working  in  the  forest  on  the  behalf 
of  the  Company,  or  of  doing  any  class  of  acts  analogous  to  those  complained  of 
It  may  be  added  that  there  is  no  proof  of  the  defendants  having  ever  knowingly 
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adopted  or  ratified  those  acts,  or  indeed  of  the  acts  having  been  committed  for 
their  benefit.  " 

This  being  so,  their  Lordships  are  df  opinion  that  the  second  action  fails 
altogether. 

t  They  will  therefoi'e  humbly  advise  Her  Majesty  that  in  the  first  action  the 
judgment  be  varied  by  I'educing  it  from  the  sum  of  Rs.  62,050  to  Rs.  43,722 ;  that 
the  costs  of  the  appeal  be  borne  respectively  by  each  party ;  but  that  the  cross 
appeal  be  dismissed  with  costs.  In  the  seicond  action  they  will  humbly  advise  Her 
Majesty  that  the  judgment  appealed  against  be  reversed  and  the  suit  dismissed, 
and  that  the  appellants  have  their  costs  in  the  Court  belo\!^  and  of  this  appeal, 
and  that  the  cross  appeal  be  dismissed  with  costs; 


The  13th  April  18'J^8. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sit  Montdgue  E.  Smithy 

and  Six  Robert  P.  Collier. 

Hindoo  Law — Jmns — Customs  and  Usages — Ademption  (by  Widow)— ^Act  VIII 
of  1859  s.  15 — Declaratory  Decree — Consequential  Relief— CcmoeUoMon — 
Injunction — iTitervention  in  Settlement  Proceeding — Setting  up  Fictitious 
Nuncupative  WiU^-Pra^ctice  (Parties) — Co-Plaint^-^BemodeUing  ofSwU, 

On  Appeal  frtym  the  High  Court  at  Allahabad. 

Sheo  Singh  Rai 
versus 
MussuMat  Dakho  and  Moorari  Lall; 

!rhe  ri^ht  of  Jains  ho  be  goyfemed  by  their  owli  peculiar  cuBtomB  and  iifiiigeB,  when  thty  are,  by 
sufficient  eyidence,  captible  of  being  ascertained  and  defined,  and  are  not  open  to  objection^  on  the 
ground  of  public  policy  or  otherwise,  Was  admitted  in  the  case  of  an  adoption  made  by  a  widow  of  her 
grandson  without  any  authbrity  expressly  derived  from  her  deceased  husband  and  wiuumi  the  consont 
of  his  kindred,  which  adoption  would  be  inyalid  by  ordinaiy  Hindoo  laW. 

The  question  whether  a  right  to  some  consequential  relief  exists  niust  arise  in  all  suits  in  which  a 
declaration  of  title  is  sought  under  s.  15  Act  VIII  of  1869. 

A  right  to  come  to  the  Court  to  have  a  document  or  act  which  obstructs  the  title  or  isnjoyment  of 
property  cahoelled  or  set  aside,  or  for  an  injunction  against  such  obstruction,  would  be  samcient  to 
sustain  a  declaratory  decree. 

The  intervention  of  defendant  in  the  proceedings  of  the  Settlement  Officer,  and  the  former's  objection 
to  the  entry  on  the  waiibulurz  (or  village  administration  paper)  of  the  widdw's  adopted  son  as  her 
successor  to  the  mouzah  m  question  on  the  ground  that  the  adoption  was  illegal,  is  an  act  of  obstruction 
ftfainst  which  relief  may  be  granted  if  it  is  Aown  (which  was  not  in  this  (iase)  that  the  entiy  thus 
objected  to  was  necessary  to  the  settlement  of  the  mouzah,  or  the  completion  of  the  title,  or  the  right  to 
present  possession; 

The  setting  up  by  the  defendaht  of  a  fictitious  will  (whether  oral  or  written)  may  be  a  ground  for 
cJalming  a  canoellaiion  of  the  document. 

^Mefv. — Whether,  whei«  relief  agiunst  this  irXL  was  not  one  of  the  objects  of  the  original  suit  by  the 
widow,  and  the  adopted  son  was  afterwards  made  a  co-plaintiff,  th%  suit  ought  not,  for  the  purpose  of 
Such  claim,  to  be  considered  as  a  new  suit ;  and  wbether,  the  defendant  having  before  that  time  put 
forward  the  claim  and  persisted  in  it  to  the  end,  relief  might  not,  if  asked  for,  have  been  granted 
against  it. 

Mr.  Doyne  and  Mr,  Itaikes  for  Appelifiiit. 
Mr,  Cowie,  Q.C?.,  and  Mr,  Cowell  for  respondent 

Sir  Montague  Smith  gave  judgment  as  follows  : — 

This  is  an  appeal  from  a  judgment  of  the  High  Court  of  the  NioTth-West 
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Provinces,  which  substantially  affirmed  a  decree  of  the  Subordinate  Judge  of 
Meerut. 

The  suit  was  originally  brought  by  the  respondent,  Mussumat  Dakho,  the 
sonless  widow  of  Ishq  Lall,  in  her  own  name ;  Moorari  Lall,  her  daughter's  son, 
whom  she  had  adopted,  being  afterwards 'added  as  co-plaintiff.  The  defendant 
(the  appellant)  was  a  younger  brother  of  Ishq  Lall. 

The  family  were  Saraogi  Agarwalas,  one  of  the  divisions  of  the  sect  of  Jains, 
whose  laws  and  customs  witn  regard  to  a  widow's  estate  and  her  power  of  adoption 
differ,  as  the  respondents  allege,  from  the  ordinary  law  by  which  Hindoos  axe 
governed.  This  difference  gives  rise  to  the  principal  questions  to  be  decided  in 
the  present  suit. 

Ishq  Lall  died  in  1867.  He  left  considerable  property,  including  Government 
notes  to  the  value  of  upwards  of  five  lakhs  of  rupees.  The  widow  took  out  the 
certificate  of  administration  of  his  estate,  and  obtained  possession  of  it. 

It  is  admitted  that  the  adoption  by  the  Mussumat  of  her  grandson  was  made 
without  any  authority  expressly  derived  from  her  deceased  husband,  and  without 
the  consent  of  his  kindred — an  adoption,  therefore,  which  on  that  ground,  as  well 
as  by  reason  of  the  relationship  of  thie  parties,  would  be  invalid  by  ordinary 
Hindoo  law. 

The  immediate  occasion  of  the  suit  arose  in  the  following  manner : — Ishq 
Lall,  who  had  been  ah  army  contractor,  received  from  the  Government  as  a  reward 
for  services  rendered  during  the  mutiny  a  grant  for  his  life  of  the  zemindary 
bf  Mouzah  Nabali,  in  Pergunnah  Baghpat,  an  estate  to  which  Government  had 
acquired  title  by  forfeiture.  After  his  death  the  Government  offered  to  sell  the 
mouzah  to  his'widow,  and  she  purchased  it  at  the  'price  of  Rs.  6,206.  It  has  been 
assumed  that  the  purchase-money  was  paid  out  of  the  proceeds  of  her  deceased 
husband's  estate.  It  appears  that  whilst  making  up  the  wajibuluris  (a  document 
called  by  the  Subordinate  Judge  **  the  village  administration  paper"),  the  Settle- 
inent  Officer  called  upon  the  widow  to  name  her  successor  to  the  mouzah,  with  a 
view  to  enter  the  name  in  this  paper ;  and  that  in  answer  to  this  requisition,  she 
requested  that  the  name  of  Moorari  Lall  should  be  recorded  as  her  adopted  son  and 
successor.  The  appellant  objected  to  this  being  done,  and  the  Settlement  Officer 
thereupon  ordered  the  following  special  entiy  to  be  made  in  the  wajibulurz : — 

« taxa.  IX.  Regarding  special  tribes  and  customs  of  adoption,  second  marriage, 
or  succession. 

"  Mussumat  Dakho  desired  that  Moorari  Lall,  her  daughter's  son,  whom  she 
adopted,  should  succeed  her  after  her  death.  But  Sheo  Singh  Rai,  the  younger 
brother  of  her  husband,  on  hearing  this,  objected  that  it  is  illegal  that  an  adoption 
should  take  place  without  the  permission  of  the  husband's  near  relations.  The 
Settlement  Officer  therefore  passed  the  following  Order  on  the  15th  July  1871 : — 
*  The  parties  may  get  this  point  decided  by  the  Civil  Court,  aiid  all  points  of  this 
paragraph  shall  be  decided  by  order  of  the  Civil  Court.' " 

!Both  the  Courts  in  India  have  stated  that  the  Settlement  Officer,  in  calling 
upon  the  Mussumat  to  name  her  successor,  actied  in  excess  of  his  powers.  It  has 
not  been  shown  what  is  the  precise  object  of  the  wajibulurz,  nor  what  are  the 
regulations  or  orders  under  which  it  is  made.  The  reference  to  "  Paragraph  IX. 
Regarding  special  tribes  and  customs  of  adoption,  second  marriage,  ot  succession," 
seems  to  indicate  that  whei^  these  special  customs  are  found  to  exist,  it  is  desired 
that  they  should  be  recorded  for  the  information  of  the  Settlement  authorities. 
The  Settlement  Officer  directed  that  the  order  he  had  made  for  the  above  entry 
should  be  communicated  to  the  Mussumat  by  the  tehseeldari  and  that  she  should 
be  advised  to  have  the  question  of  adoption  settled  by  the  Civil  Court. 

The  present  suit  was  thereupon  brought ;  and,  in  consequence  of  an  objection 
which  has  been  taken  to  its  maintenance,  as  being  a  declaratory  suit  only,  it  will 
be  necessary  to  advert  to  the  proceedings  in  it^ 
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• 

The  plaint  (the  widow  being  sole  plaintiff)  asserts  in  a  general  and  somewhat 
informal  manner  her  claim  to  be  maintained  in  possession  "by  establishment  of 
plaintiff's  exclusive  right  of  inheritance  to  the  estate  of  her  husband,  composed 
of  the  mouzah  above  described^  and  to  uphold  th^  adoption  of  Moorari  Lall, 
plaintiff's  daughter's  son,  as  well  as  his  right  permanently  to  succeed  her  after  her 
death,  by  voiding  the  defendant's  pretensions,  under  the  usages  and  customs  of  the 
Sai-aogi  religion."  It  then  alleges  that  the  defendant,  during  the  progress  of  the  late 
settlement,  raised  the  objection  that  the  widow  cannot,  unless  with  the  consent  of 
the  relations  of  the  family^  make  an  adoption,  and  that  the  plaintiff  was  referred 
to  the  Court  by  the  Settlement  Department. 

The  defendant^  in  his  written  statement^  after  objecting  to  the  suit  on  the 
grounds  that  the  adopted  son  was  not  made  a  party  to  it,  that  the  entry  in  the 
wajibulurz  did  not  give  a  cause  of  action,  and  that  the  suit  was  unnecessary  and 
premature,  stated  his  defence  on  the  merits  as  follows : — 

"  3rd.  The  law  of  inheritance  applicable  to  the  Jains  is  nothing  different  from 
the.Shastras.  They  are  all  subject  to  the  common  Hindoo  law.  Therefore,  both 
according  to  law  and  custom,  the  adoption  of  a  daughter's  son  is  invalid ;  moi*e« 
over,  the  custom  of  adoption  is  not  universally  recognised  among  the  people  of 
this  sect. 

"  4th.  Among  the  Jains,  a  widow  is  not  competent  of  herself  to  adopt  a  son^ 
unless  with  the  permission  of  her  husband  or  the  consent  of  the  near  heirs. 

"  5th.  The  plaintiff^  as  heiress  of  her  husband,  possesses  only  a  limited  interest4 
Her  right  is  not  permanent,  and  she  has  no  power  to  alienate  the  property.  The 
defendant,  the  brother  of  the  deceased^  is,  under  the  Shastras  as  well  as  a  verbal 
declaration  of  Ishq  Lai,  the  owner  and  possessor  of  the  whole  of  his  estate.  The 
plaintiff  only  possesses  a  portion  of  the  property  by  way  of  maintenance  for  her 
life.  She  will  hold  it  as  long  as  she  lives,  and  then  the  defendant  will  be  entitled 
to  it  as  reversioner." 

■  ■ 

Evidence  having  been  taken  respecting  the  customs  and  tenets  of  the  Saraogi 
Agarwala  Jainsj  the  Subordinate  Judge^  without  specifically  deciding  upon  these 
customs,  dismissed  the  suit  on  the  ground  that  the  plaintiff,  by  adopting  a  son 
who,  upon  adoption,  would  become,  if  his  adoption  were  valid^  heir  to  his  father, 
"had  raised  a  barrier"  to  her  own  claim  of  absolute  right.  Upon  appeal  to  the 
High  Court,  the  Judges  were  of  opinion  that  the  Subordinate  Judge  had  not  suffi- 
ciently inquired  into  and  ascertained  the  special  customs  of  the  Jains,  and  that  he 
was  wrong  in  dismissing  the  suit.  The  Court,  therefore,  remanded  the  suit  under 
s.  351,  Civil  Procedure  Code^and  directed  that  an  opportunity  should  be  given  for 
making  the  adopted  son  a  party  to  the  suit. 

The  following  passage  of  the  judgment  contains  the  view  of  the  Court  with 
regard  to  the  nature  and  scope  oi  the  enquiry  to  be  made  by  the  Subordinate 
Judge : — 

"  We  are  invited  by  the  pleaders  of  the  parties  in  this  Court  to  give  directions 
to  the  Court  below  on  the  questions  of  Jain  law  which  are  raised  in  this  suit. 

"  The  Jains  have  no  written  law  of  inheritance.  Their  law  on  the  subject  can 
be  ascertained  only  by  investigating  the  customs  which  prevail  among  them ;  and 
for  the  ascertainment  of  those  customs  we  think  the  Court  below  would  exercise  a 
wise  discretion  if  it  issued  commissions  for  the  examination  of  the  leading  members 
of  the  Jain  community  in  the  places  in  which  they  are  said  to  be  numerous  and 
respectable,  t;i0.,  Delhi,  Muttra,.and  Benares<  The  questions  to  be  addressed  to 
these  gentlemen  would  be  the  following :— • 

"  '  What  interest  does  the  widow  take  under  Jain  law  in  the  moveable  and 
immoveable  property  of  her  deceased  husband?  and  does  her  interest  differ  in 
respect  of  the  self-acquired  property  and  the  ancestral  property  of  her  husband  ? 
Is  a  widow  under  tfain  law  entitled  to  adopt  a  son  without  having  received 
authority  from  her  husband>  and  without  the  consent  of  her  husband's  brother  ? 
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May  a  widow  adopt  the  son  of  her  daughter  ?  By  the  adoption  of  a  son,  does  the 
adopted  son  succeed  as  the  heir  of  the  widow  or  as  the  heir  of  her  deceased 
husband  ? 

"  '  Has  the  adoption  of  a  son  by  a  widow  any  effect,  and  (if  any)  what  effect 
in  limiting  the  interest  which  she  takes  in  her  husband's  estate  ?  And  if  the 
Subordinate  Judge  considers  that  the  rerbal  gift  which  the  respondent  nlleges  is 
established  by  proof,  he  might  further  enquire  whether  such  a  gift  is  vaUd  as 
against  the  widow  ?' " 

Upon  the  suit  being  thus  retnahd^d^  Moorari  Lall,  the  adopted  son,  was  made 
a  co-plaintiff,  the  Mussumat  being  applointed  his  guardian. 

Commissions  to  take  evidence  as  to  the  customs  of  the  Saraogi  Agarwala  Jains, 
were  then  issued  to  Delhi,  Jeypore,  Muthra,  and  Benares,  and  several  leading 
members  of  that  division  of  the  ej'ain  community  Were  examined  under  them  at 
each  of  these  places.   The  Subordinate  Judge  hds  thus  summarised  their  evidence : — 

"  With  the  exception  of  one  from  t)eihi,  the  others  unanimously  declare  that, 
in  the  absence  of  any  son,  a  Jain  widow  succeeds  to  the  estate  of  her  husband, 
moveable  and  imqioveable,  in  absolute  right.  2nd.  That  she  can  deal  with  it  at 
pleasure  and  without  restriction.  8rd.  That  she  can  adopt  her  daughter's  son, 
without  requiring  any  consent  or  authority  from  her  deceased  husband,  or  rela- 
tives of  such  deceased  husband;  and  that  such  adopted  son  would  succeed  to  her 
deceased  husband's  estate  in  the  same  manner  as  her  own  begotten  son  would  have 
done,  with  a  slight  restriction^  4th.  Tha^  a  nuncu^tive  will  by  her  husband 
Would  not  be  valid  as  against  her ;  but  this  last  poiiit  does  hot  at  all  bear  on  the 
casO)  seeing  that  there  is  no  evidence  as  to  any  such  will  having  been  pronounced.** 

The  Subordinate  Judge  then  made  a  decree  in  favor  of  the  plaintiff  in  the 
following  terms  ♦ — 

*'  That  the  plaintiff  is  cintitled  to  a  de(iree  to  be  maintained  in  possession  of 
the  zemindary  property  in  question,  on  the  ground  of  her  exclusive  and  absolute 
right  thereto  as  heir  of  her  husband,  and  for  a  declaration  of  the  validity  of  the 
adoption  nlade  by  her,  and  of  the  right  of  her  adopted  grandson  by  her  dau^^ter, 
there  being  nothing  to  pi*event  his  succession  to  the  estate." 

The  defendant  again  appealed  to  the  High  Court>  one  of  his  grounds  of  appeal 
being  that  the  witnesses,  except  at  Jeypore,  had  not  been  examined  on  oatiL 
Another  ground  was, ''  That  the  finding  of  the  Subordinate  Judge  as  to  there  being 
no  evidence  regarding  the  nuncupative  will  by  the  deceased  husband  of  the  - 
plaintiff  in  favor  of  the  appellant  was  incorrect;** 

On  this  appeal  coming  on  to  be  heard;  thd  Judges  of  the  High  Court  held  that 
the  evidence  objected  to  had  been  irregularly  taken,  and  being  of  opinion  that  it 
would  not  be  proper  to  decide  the  important  quc*stions  of  Jain  law  involved  in  the 
case  upon  the  evidence  of  the  Jeypore  witnesses  alone,  they  determined,  before 
finally  disposing  of  the  appeal>  to  issue  fresh  commissions  from  their  own  Ck>urt  to 
Delhi,  Muthnij  and  Benares.  These  commissions  were  accordingly  issued,  and 
under  them  the  original  tind  new  witnesses  were  examined^  whose  testimony  was 
given  at  greater  length  than  on  the  first  occasion; 

Upon  the  return  of  these  comipissions,  the  cause  was  finally  heard  by  the 
High  Court;  and  the  judgment  now  under  appeal  pronounced.  It  contains  the 
following  general  account  of  the  history  and  religious  tenets  of  the  Jains : — 

**  The  parties  lure  Sartio^  Agarwalasj  one  of  the  numerous  subdivisions  of  the 
sect  of  the  Jains.  What  little  is  known  of  the  history  of  that  sect  is  to  be  found 
collected  in  the  learned  judgment  of  the  Chief  Justice  of  Bombay  in  Bhugwan 
Ddsa  T^mal  v.  Roffial  (10  Bombay^  H;  C*  R,  241).  ¥ot  upwards  of  eleven  and 
twelve  centuries  they  have  seceded  from  the  creed  of  the  Yedas,  and  their  religious 
tenets  have  more  affinity  with  the  precepts  of  the  Buddhists  than  with  those  of  the 
Brahmins.  They  recognise  the  caste  system  of  the  Brahminical  Hindoos,  and  in  such 
ceremonies  as  they  retain,  generally  avail  themselves  of  the  assistance  of  a  Brahmin. 
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"They  differ  particularly  from,  the  Brahmiaical  Hindoos  in  their  conduct 
towards  the  dead,  omitting  all. obsequies  after  the  corpse  is  burnt  or  buried.  They 
also  regard  the  birth  of  a  son  as  having  i^o  effect  on  the  future  state  of  his 
progenitor,  uid,  consequently,  adoption  is  a  mprely  temporal  arrangement  and  has 
no  spiritual  object." 

The  Judges  then  proceed  to  ai^  elabon^rte  review  of  the  decisions  ip  India  in 
which  the  laws  and  customs  of  the  «f  ains  have  been  considered.  It  appears  to  have 
been  contended  before  them,  to  use  the  words  pf  the  Court,  '^  that  the  applicability 
to  Jains  of  the  laws  of  the  Brabminical  Hindoos,  or  what  is  generally  termed 
Hindoo  law,  had  been  established  by  so  many  rulings  that  the  Court  was  bound 
to  apply  it  to  this  case ;"  and  further,  th^t  nq  uniform  and  consistent  body  of 
customs  and  usages  existed  among  the  Jains  which  would  enable  the  Court  to 
af&rm  that  the  general  law  was  modified  by  them.  It  certainly  appeq^rs  that 
in  most  of  the  decisions  referred  to  by  the  t|^udges,  the  Courts  had  held  that  there 
was  no  suflScient  proof  of  the  existence  of  special  customs  among  the  J9.ins  to 
displace  or  modify  the  general  law,  though  in  others,  where  sufficient  proof  of 
special  customs  appeared,  effect  had  been  given  to  them.  Their  review  of  these 
previous  decisions  led  the  Judges  to  the  conclusion  that  they  were  not  opposed  to 
the  view  that  the  Jains  might  be  governed,  as  tq  some  niatters,'by  special  laws 
and  usages,  and  that  where  these  were  satisfactorily  proved,  effect  ought  to  be 
given  to  them.  The  learned  Counsel  for  the  appelli^t,  wl^o  argued  the  case  at 
their  Lordships'  bar,  felt  himself  unable  to  dispute  the  correptness  of  tibis 
conclusion. 

It  would  certainly  have  been  remarkable  if  it  had  appeared  tl^at  in  India, 
where,  under  the  system  of  laws  administered  by  the  British  Qoyemment,  a  large 
toleration  is,  as  a  rule,  allowed  to  usages  and  customs  differing  from  the  ordinary 
law,  whether  Hindoo  or  Mahomedan,  the  Courts  had  denied  to  the  la^e  and 
wealthy  communities  ei^isting  among  the  Jains,  the  privilege  of  being  governed 
by  their  own  peculiar  laws  ^d  customs,  when  those  laws  and  customs  ^ere,  by 
sufficient  evidence,  capablp  of  being  ascertained  and  defined,  and  were  pqt  open  to 
objection  on  grounds  of  pul)lic  policy  or  otherwise. 

It  no  doubt  appears  from  the  judgment  of  the  High  Qourt  of  £k)mb9'y  deli- 
vered by  Westropp,  Chief  Justice,  in  Bliagvandas  Tejmal  y.  Baginal  (10  Bombay 
H.  C.  R.  241)  that  the  Judges  of  that  Court  were  not  satisfied  that  in  the  Presi- 
dency of  Bombay  usages  had  been  established  to  exist  among  the  Jains  at  variance 
with  ordinary  Hindoo  law.  "  Hitherto,"  they  say,  "  so  ^r  as  we  can  discover,  none 
but  ordinary  Hindoo  law  has  been  ever  administered  eitl^er  in  this  Island,  or  in 
this  Presidency,  to  persons  of  the  Jaina  sect."  This  view  was  expressed  by  thd 
Judges  after  considering  and  commenting  uppn  several  extracts  from  historical 
and  text  writers.  They  also  remark  upon  the  in^policy  of  introducing  departures 
from  the  general  law.  Their  Lordships,  however,  do  not  understand  the  Judges  to 
say  that  customs  having  such  an  effect  npy  not  lawfully  be  given  effect  to,  if 
established  by  sufficient  evidence.  Qn  the  contrary,  their  judgment  contains  this 
passage: — 

*'  But  when  ampngst  Hindoos  (and  Jains  are  Hindoo  dissenters)  some  custom 
different  from  the  ;iormal  ^indpo  law  of  the  country  in  which  the  property  is 
located  and  the  parties  res]de^t  is  alleged  to  exist,  the  burde|[i  of  proving  the 
antiquity  and  invarial^ility  of  the  custom  is  placed  on  the  party  averring  its 
existence." 

*Ileference  was  also  ipade  to  the  observations  of  this  Bq^rd  respecting  the 
proof  required  to  establish  customs  in  the  case  of  Ramalakshmi  Ammal  v.  Sivanatha 
Perunial  (14  Moore,  I.  A.  585).* 

The  facts  in  the  case  before  tb^  High  Court  of  Boml^y  were,  that  after  the 
death  of  ^th  husband  and  wife,  the  brothers  of  the  ilec^aised  husband,  with  the 

»  17  W.  K.  663  ;  2  Suth.  P.  C.  B.  603. 
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consent  of  the  Punch,  chose  a  nephew  of  the  husband,  to  be  his  son  by  adoption. 
The  evidence  given  in  support  of  such  a  custom  of  adoption  was  slight,  and  the 
Court  held  that  it  was  not  sufficiently  proved.  It  is  said  in  the  judgment,  "  Not  a 
single  yati,  or  pundit,  or  priest,  or  other  expert,  either  in  the  lore  of  the  Jainas  or 
of  the  Brahmins,  has  been  called  to  prove  the  alleged  custom."  Undoubtedly  such 
a  custom  being,  as  the  Judges  point  out,  opposed  to  the  spirit  of  the  Hindoo  law 
of  adoption,  would  require  strong  evidence  for  its  support,  and  such  evidence 
appears  to  have  been  wholly  wanting  in  that  cas^. 

In  the  present  case  their  Lordships  consider  that  the  Judges  of  the  High 
Court  were  right  in  thinking  that  their  decision  should  be  governed  by  the 
evidence  taken  in  this  suit. 

This  evidence,  particularly  that  taken  at  Delhi,  is  entitled  to  great  weight, 
having  regard  both  to  the  stdtaa  of  the  witnesses,  and  to  the  consistent  manner  in 
which  they  describe  the  custom.  It  is  stated  in  the  judgment  below  that  "  Delhi 
is  the  chief  seat  of  the  Jains  in  the  North- West  of  India,  and  is  the  adjoining 
district  to  that  in  which  the  property  is  situate." 

The  manner  in  which  the  witnesses  were  called  together  to  be  examined,  and 
their  position  in  the  Jain  community,  are  thus  described  in  the  judgment: — 

"The  Commissioner  reports  that  on  receipt  of  the  Court's  commission,  he 
called  upon  the  Deputy  Commissioner  to  furnish  him  with  a  list  of  the  names 
of  the  principal  membera  of  the  Jain  community  residing  in  Delhi ;  that  out  of 
125  persona  whose  names  were  so  furnished,  he  selected  twenty-six  persons,  whom 
he  summoned  to  attend  his  Court^  and  that  of  the  twenty-si^  he  examined  six,  of 
whom  two,  Zora  Mul  and  Ghyan  Chund,  were  elders  pf  the  Council  of  the  sect  at 
Delhi,  appointed  to  determine  all  questions  pf  religious  and  social  importance 
arising  in  the  sect,  while  the  other  four  persons  selecte,d  were  all  of  a  rank  that 
entitled  them  to  admission  to  the  Lieutenant-Governor's  durba.r.  Of  these  also, 
one  Buldeo  Singh,  deposed  he  waa  a  member  of  the  Council  before-mentioned. 
Furthermore,  the  Commissioner,  at  the  instance  of  the  appellant,  took  the  evidence 
of  two  others  out  of  the  26  persons  summoned.  As  all  the  witnesses  so  selected  by 
the  Commissioner  must  be  presumed  to  have  been  impartial,  and  as  either  party 
•was  at  liberty  by  the  terms  of  the  Commission  to  produce  any  witnesses  he  desired- 
should  be  examined,  and  the  appellant  availed  himself  of  this  privilege  only  so  far 
as  to  examine  two  of  the  witnesses  summoned  by  the  Commissioner,  it  is  hardly 
going  too  far  to  say  that  no  better  parol  evidence  could  ]be  obtttined  than  was 
taken  under  th/e  Delhi  Commission.'' 

Their  Lordships  are  relieved  from  an  examination  of  this  evidence  in  detail, 
since  the  learned  Counsel  for  the  appellant  felt  constrained  to  admit  that  the  con- 
clusions drawn  from  it  by  the  Court  were  in  the  main  correct. 

These  findings  are  thus  stated  in  the  judgment^  and  their  Lordships  entirely 
concur  in  them  : — 

"  Contrasting  this  evidence  with  that  given  by  the  independent  witnesses 
examined  under  the  several  Commissions,  and  having  regard  to  the  position  which 
several  of  the  Delhi  witnesses  hold  as  expounders  of  the  law  of  the  sect,  it  cannot 
be  doubted  that  the  \^eight  of  evidence  greatly  preponderates  in  favor  of  the 
respondents.  It  appears  to  us,  that  so  far  as  usage  in  this  country  ordinarily 
admits  of  proof,  it  has  been  established  that  a  sonless  widow  of  a  Saraogi  Agarwala 
takes  by  the  custom  of  the  Sect  a  very  much  larger  dominion  over  the  estate  of 
her  husband  than  is  conceded  by  Hindoo  law  to  the  widows  of  orthodox  Hindoos; 
that  she  takes  an  absolute  interest,  at  least  in  the  self-acquired  property  of  her 
husband  (and  as  we  have  said,  it  is  not  necessary  for  us  to  go  further  in  tiiis  suit, 
for  the  property  in  suit  was  purchased  by  the  widow  out  of  self-acquired  property 
of  her  husband)  ;  that  she  enjoys  the  right  of  adoption  without  the  permission  of 
her  husband  or  the  consent  of  his  heirs ;  that  a  daughter's  son  may  be  adopted, 
and  on  adoption  takes  the  place  of  a  begotten  son.     It  also  appears  proved  by  the 
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more  reliable  evidence,  that  on  adoption  the  estate  taken  by  the  widow  passes  to 
the  son  as  proprietor,  she  retaining  a  right  to  the  guardianship  of  the  adopted  son 
and  the  management  of  the  property  during  his  minority,  and  also  a  right  to 
receive  during  her  life  maintenance  proportionate  to  the  extent  of  the  property 
and  the  social  position  of  the  family." 

The  Court  adds : — 

"  We  do  not,  however,  desire  to  be  understood  as  ruling  this  point  in  this 
suit  for  the  widow,  and  the  qxlopted  sqn  has  not  been  separately  represented  at 
the  Bar,  and  we  have  not  had  the  benefit  of  such  assistance  from  the  Bar  on  this 
point  as  on  the  other  issues,  there  being  at  present  no  contest  between  the  widow 
and  the  adopted  son  as  tq  their  respective  rights.  We  shall  affirm  the  decree  of 
the  Subordinate  Judge,  declaring  the  validity  of  adoption  and  the  right  of  the 
adopted  sqn  to  succeed  to  the  eatate  in  suit  as  a  begotten  son,  but  we  shall  vary 
the  decree  of  the  Subordinate  Judge,  so  far  as  it  declares  the  widow  entitled  to  be 
maintained  in  possession  as  proprietor,  by  inserting  the  alternative,  or  as  manager 
on  behalf  of  her  adopted  son." 

Their  Lordships  will  advert  hereafter  to  the  form  of  the  decree. 

They  will  now  proceed  to  consider  the  objections  raised  to  the  suit  on  the 
ground  that  it  is  merely  declaratory,  and  can  lead  to  no  relief. 

It  is  scarcely  necessary  to  say  that  their  Lordships  desire  to  adhere  to  the 
opinion  declared  in  several  decisions  of  this  Board,  that  s.  16  of  the  Indian 
Act  VIII  of  1859  relating  to  declaratory  decrees  ought  tp  receive  the  same  con- 
struction as  s.  60  of  the  English  Act,  16  and  16  Vic,  c.  86,  which  is  similarly 
worded,  has  received  from  the  English  Coui-ts.  In  the  last  of  these  decisions  the 
English  and  Indian  cases  on  the  subject  were  reviewed,  and  it  was  laid  down 
that  a  declaratory  decree  ought  not  to  be  made  unless  there  is  a  right  to  some 
consequential  relief  which,  if  asked  for,  might  have  been  given  by  the  Court, 
or  unless  in  certain  cases  a  declaration  of  right  is  required  as  a  step  to  yelier 
in  some  other  Court.  {StHmathoo  Moothoo  Ifatchiar  and  others  v.  Dorc^Tig^ 
Tever.    L.  R.,  2  L  A,  169.)* 

The  question  whether  a  right  to  some  consequential  relief  exists  must 
therefore  arise  in  all  suits  in  which  a  declaration  of  title  is  sought.  It  is 
enough  for  the  present  purpose  to  observe  that  a  right  to  come  to  the  Court 
to  have  a  document  or  act  which  obstructs  the  title  or  enjoyment  of  property 
cancelled  or  set  aside,  or  for  an  injunction  against  such  obstructions,  would  be 
sufficient  to  sustain  a  declaratory  decree. 

It  was  pontended  on  behalf  of  the  respondents  that  the  intervention  of  the 
appellant  in  the  proceedings  of  the  Settlement  Officer,  and  his  objection  to  the 
entry  on  the  y^ajibulurz  of  the  name  of  Moorari  Lall  as  the  adopted  son  of  the 
Mussumat  on  the  ground  that  the  adoption  was  illegal,  was  an  act  of  obstruction 
against  which  they  were  entitled  to  relief;  and  if  it  had  been  shown  that  the 
entry  thus  objected  to  had  been  necessary  to  the  settlement  of  the  mouzah,  or  the 
completion  of  the  title,  or  the  right  to  present  possession,  the  contention  might 
have  been  well  founded.  But  this  has  not  been  shown.  It  would  seem  that  the 
mouzah  had  been  already  granted  by  the  Government  to  the  Mussumat,  and  she 
had  been  recorded  as  proprietor.  The  object  of  the  paper  appears  to  be,  as  already 
stated,  to  record  peculiar  customs  and  rights  for  the  information  of  the  Settle- 
ment Officers  ;  and  although  the  Deputy  Collector  aaked  for  information  as  to  the 
Mussumat's  successor,  and  upon  the  appellants*  objection  to  the  entry  of  the 
adoption,  placed  his  objection  upon  the  wajibulurz,  and  referred  the  parties  to  a 
Civil  Court,  their  Lordships  would  have  felt  great  difficulty,  to  say  the  least,  if  it 
had  been  necessary  to  give  a  decision  upon  this  point,  in  coming  to  the  conclusion 
that  these  proceedings  were  such  an  obstruction  to  the  title  or  right  of  possessioA 
as  would  sustain  the  decree. 

*  23  W.  R.  314  ;  ante  p.  106. 
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Another  ground  on  which  it  was  alleged  the  plaintiffs  were  entitled  to  relief 
was  that  the  appellant  had  ppt  forward  a  nuncupative  will  of  his  deceased  brother, 
by  which  he  was  made  the  proprietor  of  the  estate,  and  that  the  plaintiffs  were 
entitled,  if  they  had  asked  for  it,  to  a  decree  annulling  that  will. 

It  would  not  probably  be  disputed  that  if  a  fictitious  will  in  writing  be  set 
up,  the  heir,  upon  a  proper  case  being  made,  might  claim  to  have  the  document 
cancelled,  and  their  Lordships  are  not  prepared  to  say  that  in  cases  where  pro- 
perty may  legally  pass  by  an  pral  will  an  analogous  right  to  have  it  declared  null 
may  not  exist  A  claim  under  such  a  will  is  no|i  a  bare  assertion  of  title,  but  the 
setting  up  of  a  specific  act  by  which  title  to  property  may  be  conferred.  The 
reasons,  too,  for  giving  siush  relief  in  the  case  of  written  wills  would  seem  to  apply 
to  nuncupative  wills,  and  one  pf  them,  the  probable  deaths  of  witnesses,  with  even 
greater  force  to  the  latter  than  the  fbrmev. 

It  was,  however,  pontendedi  on  behalf  of  the  appellant,  that  relief  agninst 
this  will  was  not  one  of  the  objects  of  the  priginal  suit,  which  was  co4fined  to  the 
intervention  of  the  appellant  in  the  s^ttlernent  proceedings.  Undoubtedly  the 
plaint  refers  only  to  jbhis  interve^tion;  ^nd  the  assertion  of  this  will  appears  for  the 
first  time  in  the  defendant's  ansF^*  3nt  it  will  be  found,  on  reference  to  the 
proceedings,  that  the  claim  was  persisted  in  after  Moorari  Lall  had  been  added 
as  a  co-plaintiff,  and  indeed  to  the  end  of  the  suit.  One  issue  framed  at  the  first 
hearing  of  the  pause  was  in^h^ther  the  verbal  will  had  been  in  fact  made,  and 
one  of  the  questions  put  tp  the  witnesses  e::|:a^^ined  upon  the  customs  of  the  Jains 
was,  whether  a  verbal  g^t  is  yalid  against  the  widow.  The  Commissions  in 
which  this  question  appeared  were  issued  aftef  the  first  r^mand  to  jUie  Subordinate 
Judge,  and  after  Moorari  I^  h^  been  ipade  a  co-plji|*intiff.  In  his  judgment, 
given  after  the  return  of  these  commissions,  the  3ubor(£^te  Judge  expressly  ^ds 
un  this  issue  that  a  n]iincupative  will  by  the  dejC^ased  hi^sband  would  not  be  valid 
as  against  the  wido^ ;  &nd  alt^oug}^  he  adds  that  there  was  no  evidence  that^  such 
will  bad  been  "  pronounced/'  t}ie  defendant,  in  pne  of  hii|  grounds  of  appeal  tp  the 
High  Court,  complains  that  this  finding  is  not,  correct,  aad  the  High  Court  deab 
wiSx  the  question  of  t^  will  i^  ito  final  Judgment 

The  contenticm,  then,  on  the  part  of  the  appellai^t  ^hat  his  putting  forward 
of  this  will  ougfit  not  to  be  regarded,  is  reduped  to  thp  objection  that  it  was  not 
introduced  inito  the  o^ginal  plaint.  It  is,  however,  questionabl/d  whether,  when 
Mocn:^  Lall  was  ma4e  a  plainti^,  the  su^t  ought  not  to  be  considered  for  this 
purpose  as  a  nj^w  suit,  and  w);iether  the  appellant,  hav^ig  before  that  time  put 
forward  the  daim  in  question  and  persisted  ^  it  to  the  end,  relief  might  not,  if 
asked  for,  have  been  granted  against  it  It  wpuld  not  be  necessary  that  0ie  suit 
should  have  beei^  in  fact  remodelled  whisn  llporari  Lall  became  plaintiff,  so  as  to 
ask  for  this  relief,  it  is  sufficient  if  it  might  ^ve  been  so  remodelled,  aj^d  relief 
obtained. 

Their  Lord^ps,  however,  do  not  think  it  nepe^a;ry  to  give  a  definitive  judg- 
ment on  this  question,  because  they  are  of  opinion  that  uuder  the  drcumatances 
in  which  this  appeal  to  Her  Majesty  comes  on  to  be  heard,  the  appellaji^t  ought  to 
be  precluded  from  insisting  on  his  objection  to  the  decree  on  the  grpund  of  its 
being  declaratory  pnly. 

In  his  petitipn  to  tljie  High  Court  for  leave  to  appeal  to  Her  Majesty,  the 
appellant  made  no  refereno^  in  the  grounds  of  appeal  to  this  objection  to  the 
decree.  The  leave  granted  by  the  High  Court  having  become  abortive,  in  conse- 
quence of  the  deposit  for  costs  not  having  been  made  in  due  time,  application  to 
tnis  Board  for  special  leave  to  appeal  was  made.  In  the  petition  for  this  leave, 
again  no  reference  was  made  to  this  objection,  but  the  application  was  based  on 
the  ground  that  important  questions  affecting  a  large  community  were  involved 
in  the  decision  sought  to  be  appealed  from. 

This  petition,  after  fuUy  stating  the  conclusions  of  the  High  Court  upon  the 
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evidence  relating  to  Jain  customs,  contains  the  following  passage  : — "  The 
petitioner  now  humbly  submits  that  the  suit  is  one  concerning  properties  of  large 
value,  and  involving  questions  of  great  importance  to  the  sect  of  the  Jain  com- 
munity, to  which  the  petitioner  belongs/'  Their  Lordships  having,  on  this 
ground,  advised  Her  Majesty  to  grant  special  leave  to  appeal,  they  are  invited, 
when  the  appeal  comes  on  to  be  heard,  not  to  examine  or  consider  the  important 
questions  thus  indicated,  but  to  reverse  the  judgment  on  a  ground  which  altogether 
excludes  their  discussion.  Their  Lordships  do  not  by  any  means  intend  to  lay 
down,  as  a  rule,  that  no  questions  can  be  raised  at  the  hearing  which  are  not 
indicated  in  the  petition  for  special  leave  tp  appeal;  but,  in  the  present  case,  con- 
sidering the  whole  course  of  the  proceedings  in  the  Court  below^  to  which  they 
have  fully  adverted,  the  importance  of  the  questions  upon  which  the  appella^t 
obtained  special  leave  to  appeal,  and  the  spmewhat  technipal  character  of  the 
objections  raised  to  the  maintenance  of  the  suit,  they  think  the  appellant  ought 
not,  at  this  stage,  to  be  allowed  to  insist  that  by  reason  of  these  objections  the 
decree  appealed  from  should  be  reversed. 

Exception  has  been  taken  to  that  part  of  the  decree  of  the  High  Court  whicl^ 
varied  the  decree  of  the  Subordinate  Judge,  declaring  that  the  widow  was  entitled 
to  be  maintudned  in  possessign  as  proprietor,  by  substituting  the  declaration  th^t 
the  widow  is  entitled  to  retain  possession  of  the  estate,  either  as  proprietor,  or  as 
manager  thereof  on  behalf  of  her  adopted  son,  Moorari  Lall.  The  substitute4 
declaration,  being  in  the  alternative,  is  no  doubt  in  one  sense  uncertain ;  but  it  is 
independent  of  the  other  declarations  which  decide  the  rights  of  the  parties  ^ 
between  th,e  plaintiffs  on  the  one  ^ide,  and  the  defendant  on  the  otl^er,  and  repel 
the  defend^t' s  pretensions.  The  Court,  indeed,  could  not  properly  make  a  binding 
declaration  as  between  the  adoptive  mother  and  the  adopted  son,  botl^  beii^ 
plaintiffs.  It  is,  no  doubt,  on  this  account  that  the  decree,  whilst  it  declo^res  tl^e 
right  of  the  widow  to  present  possession  as  against  the  defendant,  is  framed  in  ^ 
form  which  avoids  prejudice  to  the  rights  of  the  plaintiffs  irUer  ae. 

In  the  result  their  Lordships  will  humbly  recommend  ^er  Majesty  to  affiffla 
the  decree  of  t^e  High  Court  with  costs. 


The  J3th  April  1878, 
Present : 


Sir  James  W.  Cplvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Sn^ith,. 

and  Sir  Robert  P.  Collier. 

Hindoo  LOfP)  of  Ivheritcf/rice — Con^ruction — Qift — Santdn  Sreni  Kra/m4 — 

Absolute  Estate^ — Estate-taU — Disposition  by  Will, 

On  Appeal  from  the  High  Court  oJt  Calcutta^ 

Bhoobun  Mohini  Debia  and  another: 

versus  • 

HuiTish  Chunder  Chowdhry, 

If  the  words  in .»  gannud  "  You  are  my  sister ;  I  accordingly  grant  to  you  ^,  talook  for  your  support" 
had  stood  alone,  it  might  have  been  open  to  question  whether  an  absolute  grant  or  a  grant  for  life  only 
was  intended  ;  but  coupled  with  the  words  that  follow,  **  being  in  possession  of  the  lands  and  paying 
pent  according  to  the  tahoot  jumma,  do  you  and  the  generations  bom  of  your  womb  successively  (^antdn 
9reni  krami)  enjoy  the  same,"  they  appear  to  import  an  absolute  estate,  such  as  would  have  been  given 
1  ad  the  words  been  "  your  children  and  grandchildren,"  and  no  inference  so  far  arises  that  the  donor, 
h;)d  an  English  estate«tail  in  his  contemplation.    As  to  the  negative  words  which  follow,  *'  no  othci* 
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beir  of  yours  shall  have  right  or  interest,"  it  appeared  to  their  Lordships  that  they  may  be  read  as 
referring  to  the  time  of  the  grantee's  death,  and  tnat  their  effect  was  to  make  the  absolute  estate  before 
given  dd^easible  in  the  event  of  a  failure  of  issue  living  at  the  time  of  her  ^eath^  in  which  event  Uie 
estate  was  to  revert  to  the  donor  and  his  heirs  ;  and  as  that  event  did  not  occur,  it  was  held  that  the 
grantee  had  an  absolute  estate  which  he  could  dispose  of  by  will. 

Mr,  Jjeith,  Q.  C,  and  Mr.  Uoyne  for  Appellant 
Mr.  Joshua  WUliafns,  Q.  C,  Mr,  Mayne,  and  Mr.  Woocb^qff^  for  Reapondent 

Sir  Robert  CoWier  gave  the  following  judgment : — 

The  facts  which  give  rise  to  the  questions  of  law  into  which  this  case  resolves 
itself,  are  as  follows  > — 

Shumbhu  Chunder  Surmana,  in  1819,  granted  a  talook  to  his  sister, 
Easiswari  Debia,  by  a  sunnud  in  the  following  words : — 

"  Shumbhu  Chunder  Surmana. 

'*  Sunnud  executed  to  the  worthy  to  be  remembered  Easiswari  Debia,  pf  good 
conduct,  in  the  year  1226  B.  S. : — 

"  You  are  my  sister :  I  accordingly  grant  you  as  a  talook  for  your  support 
the  three  dehas  (villages),  Hurripur,  Futehpur,  and  Eudumtoli,  in  chukl|^  Jonar- 
dunpore  in  my  zemindary^  pergunnah  Mymensing,  at  a  tahoot  jumma  of  Rs.  ^61, 
three  hundred  and  sixty-one  rupees,  with  the  land  and  water,  and  trees,  eta,  com- 
prised ^vithin  the  four  boundaries,  [and]  all  [rights]  appertaining  tp  the  said 
mouzahs.  Being  in  possession  of  the  lands  and  paying  rent  according  to  the 
tahoot  jumma,  do  you  and  the  generations  (santdn  sreni)  bom  of  your  womb 
successively  {hrami)  enjoy  the  same.  No  other  heir  of  yours  shall  hav^  right 
or  interest.    To  ttiis  eflfect  I  have  written  and  given  a  sunnud. 

"  The  8th  Bysack,  1266." 

Another  translation  of  the  document  is  given  by  the  High  Court  substantjalljr 
to  the*  same  effect. 

At  the  date  of  the  sunnud  Easiswari  had  opie  child  only,  a  daughter,  phuiiT 
dermoni,  one  oif  the  priginal  plaintiffs  in  jthis  suit.  Easiswari  afterwards  hiA  a 
son  who  died  in  her  life-tiine;  leaving  a  widow,  who  was  a  co-plaintiff,  suing  ^ 
guardian  of  a  son  whom  he  had  adopted. 

Easiswari  held  undisputed  possession  of  the  talook  until  her  death  in  1871, 
and  by  her  will  devised  it  (together  with  other  property)  to  the  two  plaintiffs  in 
equal  moieties. 

On  the  death  of  Easiswari,  the  defendant,  as  heir  of  his  father  Shumbhu 
Chunder  Surmana,  took  possession  of  the  talook,  whereupon  the  plaintiffs  instituted 
the  present  suit  to  obtain  possession  of  it,  together  with  mesne  profits  from  the 
date  of  their  dispossession  on  the  death  of  Easiswari.  Pending  th(^  suit  the 
daughters  of  Chundermoni  have  been  substituted  for  her  as  plaiptiffs. 

The  plaintiffs  claimed  under  the  will  of  {[Easiswari.  A  question,  indeed,  arose 
whether  their  plaint  could  be  construed  as  containing  an  alternative  claim  on 
behalf  of  Chundermoni  under  the  sunnud  independently  of  the  will,  but  in  the 
view  which  their  Loridships  take  of  the  case,  this  question  becomes  immaterial. 

The  defendant  denied  the  right  of  Easiswari  to  dispose  of  the  talook  by  will, 
contending  that  she  took  only  a  life  estate  under  the  sunnud.  The  principal 
ground  on  which  he  based  this  contention  in  the  Court  below  was  that,  the  terms 
Bcmtdn  sreni  hrami  iinpot*ted  only  sons  of  Easiswari  living  at  the  time  of  her 
death,  and  that  these  could^only  take,  if  at  all,  as  donees  under  the  sunnud. 

No  dispute  was  raised  as  to  the  genuineness  of  the  will  of  Easiswari,  or  its 
validity  to  pass  whateycf  interest  she  was  capable  of  devising.  The  Subordinate 
Judge  gave  judgment  in  favor  of  the  plaintifis.  The  grounds  of  his  judgment, 
which  are  not  very  cleanly  stated,  would  appear  to  be  that  in  his  opinion 
Chundermoni  took  an  absolute  estate  under  the  sunnud  on  the  death  of  her 
mother,  but  that  having  elected  to  take  under  her  mother's  will,  and  to  admit  the 
co-plaintiff  to  a  half  share  of  the  estate,  both  the  plaintiffs  were  entitled  to  maintain 
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the  action  against  the  defendant.  He  gave  the  plaintifik  ^  (iecree  for  possession 
together  with  wasilat,  the  amount  of  wjiich  is  not  dispute^. 

On  appeal  to  the  High  Ck>urt,  in  addition  to  the  contention  that  fianidn 
signified  sons  only,  it  was  urged  that  the  sunnud  was  an  attempt  to  create  an 
estate  tail  in  contravention  of  Hindoq  law,  and  was,  therefore,  void  except  in  as 
far  as  it  gave  a  life  interest  to  Easiswari, 

The  High  Couit  do  not  adopt  thip  view,  nor  do  they  agree  with  the  appellant 
that  the  Hindoo  words  which  have  been  quoted  import  issue  male  only,  but  they 
regard  them  as  bearing  '*  the  wider  and  more  general  meaning  of  issue."  They 
hold  that  Chimdermoni  having  been  bom  before  the  date  of  the  sunnud  took 
under  it  a  life  interest  in  the  talook,  in  succession  to  the  life  interest  of  her 
mother.  But  thiat  the  plaintiffs  not  Jiaving  sued  in  respect  of  the  life  interest, 
but  having  claimed  under  the  will  of  Kusiswari,  which  she  was  incompetent  tp 
make,  their  suit  must  be  dismissed.  From  this  judgment  the  present  appeal  is 
preferred. 

At  their  Lordships^  bar  the  main  ground^  on  which  the  ju^lgment  of  the  High 
Court  has  been  supported  are —  . 

1.  That  the  sunnud  is  an  attepipt  to  create  such  an  estate  as  is  knpwn  in 
England  by  the  name  of  an  *'  estate  tail/'  in  contravention  of  Hindoo  law^  which 
does  not  recognise  auch  an  estate. 

2.  That  even  if  this  be  not  so,  the  gift  to  the  children  of  Kasiswaii  to  be  born 
after  its  date  as  well  as  to  those  then  bom,  is  in  contravention  of  the  rule  of  Hindqo 
law  that  no  gift  can  be  made  to  any  person  who  is  not  a  "  sentient  being  •'  at  the 
time  of  the  gift.  In  support  of  these  propositions  the  case  commonly  called  the 
Tagore  Case,  reproted  in  the  9th  vol.  pf  the  Bengal  Law  Reports,  p.  337,*  was 
quoted. 

It  was  further  argued  that  if  the  gift  were  vpid  because  made  in  favor  of  a 
class  who  could  not  legally  take — that  is  to  say  unborn  children — it  could  npt  be 
validated  quoad  Chundermoni  (who  happened  to  be  bom  at  the  time),  by  changing 
it  from  a  gift  to  a  class  into  a  gift  to  a  designated  individual.  And  in  support  of 
this  proposition  the  cases  of  Oee  V.  Aiidley  (1  Cox  p.  324),  and  Leake  v.  MoHiison 
(2  Merivale,  p.  364),  were  cited. 

It  appears  from  the  sunned  that  the  donor  intended  to  convey  more  thaf^  a 
life  estate.  If  the  estate  which  he  intended  to  convey  was  one  which  the  law 
prohibits,  effect  cannot  be  given  to  his  intention ;  but  before  coming  to  this  con- 
clusion their  Lordshipp  must  be  satis^ed  that  the  instrument  does  not  fj^ly 
admit  of  being  construed  in  a  sense  to  which  the  law  will  give  effect. 

In  the  judgment  of  the  Tagore  Case  the  following  passage  will  be  foun4  : — 

"  If  ap  estate  were  given  to  a  man  simply  withoiit  express  words  of  inheri- 
tance, it  would,  in  the  absence  of  a  conflicting  context,  carry  by  Hindoo  law  (as 
under  the  present  state  of  law  it  does  by  will  in  England)  an  estate  of  inheritance. 
If  there  were  add^/l  tp  3uch  a  gift  an  imperfecfi  dejscription  of  it  as  a  gift  of  inherir 
tance,  not  excluding  the  inheritance  imposed  by  law,  an  estate  of  inheritance 
would  pass.  If,  again,  the  gift  were  in  tbrms  of  an  estate  inheritable  according 
to  law,  with  superadded  words  restricting  the  power  of  transfer  which  the  law 
annexes  to  that  estate,  the  restriction  would  be  rejected,  as  being  repugnant,  or 
rather,  as  being  an  attempt  to  take  away  the  power  of  transfer  which  the  law 
attaches  to  the  estate  which  the  siver  has  sufficiency  shown  his  intention  to 
create,  although  he  adds  a  qualification  whiph  the  law  does  not  recognise." 

The  doctrine  herein  expressed  had  been  frequently  acted  upon  by  the  Courts 
in  India,  who  have  decided  that  words  giving  lands  to  the  donee,  "his  children 
and  grandchildren,"  conferred  upon  him  an  absolute  estate.  (See  judgment  of  Sir 
Barnes  Peacopk  in  the  Tagore  Case.    4s  Bengal  Law  Reports,  p.  182.) 

If  the  words  of  th^  ^unp^d,  "  You  are  my  sister.     I  accordingly  grant  to  you 

•  18  W.  R.  9«9  ;  2  Eutlj.  P.  C.  R.  692. 
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a  talook  for  your  support,"  had  stood  alone,  it  might  have  been  open  to  qaestioo 
whether  an  absolute  ^rant,  or  a  grant  for  life  only  was  intended :  coupled  with  the 
words  that  follow,  ''being  in  po^ession  of  the  lands  and  paying  rent  according  to 
the  tahoot  jumma,  do  you  and  the  generations  bom  of  your  womb  successively 
enjoy  the  same/'  they  appear  to  import  an  absolute  estate,  such  aa  would  have 
been  given  had  the  words  been  "  your  children  and  grandchildren  ..."  Attd  no 
inference  so  far  arises  that  the  donor  had  an  English  estate  tail  in  his  contempla- 
tion, as  the  testator  in  the  Tagore  Oaae  undoubtedly  had. 

The  only  difficulty  is  caused  by  the  words  which  follow,  ^'  no  other  heir  of 
yours  shall  have  right  or  interest." 

Upon  the  best  consideration  which  their  Lordships  have  been  able  to  give  to 
the  meaning  of  these  negative  words,  it  appears  to  them  that  they  may  be  read  as 
referring  to  the  time  of  the  death  of  Kasiswari,  tl^at  their  effsct  is  to  make  the 
absolute  estate  before  given  defeasible  in  the  Qvex^\,  of  a  fia^ilure  of  issue  living  at 
the  time  of  her  death,  in  which  event  the  estate  was  to  revert  to  the  donor  and 
his  heirs.  That  there  is  nothing  in  such  a  condition  repugnant  to  Hindoo  law 
appears  from  the  decision  of  this  Tribunal  as  to  an  executory  devise  in  Uie  case  of 
Soorjeemoney  Doaaee  v.  DcTi^fbundo  MvMick  (9  Mqore  I.  A.,  p.  134),*  a9  explained 
in  the  Tagore  Ca8e,f 

Their  Lordships  are,  therefore,  of  opinion  that  Kasiswari  toqk  the  whole 
estate  defeasible  on  the  happening  of  an  event  which  did  not  occur,  and  that  she 
had,  therefore,  an  estate  which  she  could  dispose  of  by  will. 

It  follows  that  the  plaintiffs  are  entitled  to  succeed  in  this  suit.  It  is  xmr 
necessary  to  decide  what  t|ieir  righte  may  be  inter  se. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court  be  reversed,  and  that  the  decree  of  the  Subordinate  Court  I^ 
affirmed.  The  appellants  will  have  tl^eir  costs  in  the  Courts  of  India,  af^  of  this 
appeal. 


The  17th  May  1878. 

Present : 

Sir  James  W.  Cqlvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy 

and  Sir  Robert  P.  CpUier. 

Re8  Judicata — Hindoo  Lay)  (MUacshara) — Family  Custom — Exclusion  from 
Inheritance  (of  Fe7YUile8)'-lmpartible  Property — Sale  of  Pqrt — Necessity-^ 
Rever&wr^ry  Heir — Declaratory  Decree — Remand. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Tek^t  Doorga  Persad  Singh 


versus  \ 


Tekaitni  Doorga  Konwari  and  another. 

Held  that  the  decision  in  a  former  sait  that  the  plaintiff  ad  mother  was  the  heiress  of  her  son,  and 
that  she  as  such  heiress  was  entitlefii  to  possession,  was  conclnsiTe  against  the  present  plaintiff  who  was 
a  party  to  (defendant  in)  that  suit,  that  she  was  entitled,  and  that  she  having  taJcen  possession  aiKlff 
that  decree,  the  plaintiff  was  barred  by  the  adjudication  from  recovering  the  possession  irom  her  upon 
the  ground  that  (according  to  the  Mitacshara  law,  and  a  family  custom  or  koolacbar,  excluding  females 
from  inheritance)  she  was  not  the  heiress,  and  that  he,  as  the  eldest  branch  of  the  famUy,  wa9  entitled 
to  succeed  to  the  property  upon  the  death  of  her  son. 

Even  if  the  family  usag^  set  up  by  tbe  plaintiff  in  the  present  suit  had  not  been  set  ap  l^  him,  as 

♦  4  W.  R.  P.  C.  114  ;  1  8uth.  P.  C.  R.  291. 
t  18  W.  R.  366  ;  2  Suth.  P.  C.  R.  701. 
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defendant,  in  the  fonner  suit,  the  adjudication  in  the  first  suit  would  still  be  a  bar  to  the  prtxseedings  id 
the  second,  on  the  ground  that  the  daim  was  the  same  in  both  suits  although  the  allegations  wiere 
di^rent,  and  that  the  plaintiff,  as  defendant  in  possession,  ought  to  have  resisted  the  claim  in  ^e 
former  suit  by  setting  up  the  family  usage. 

But  although  the  plaintiif  is  barred  by  the  former  adjudication  from  setting  up  the  family  wsag^ 
for  the  purpose  of  showing  that  he  is  entitled  to  possession  during  the  defendant's  life,  he  is  not  thereby 
barred  fiom  showing  that  upon  her  death  he,  if  he  survives,  will  be  entitled  to  succeed  her. 

The  impartibility  of  the  property  does  not  destroy  its  nature  as  joint  family  property,  or  render  it 
the  separate  estate  of  the  last  holder  so  as  to  destroy  the  right  of  another  member  of  the  joint  family  to 
sacceed  to  it  upon  Ms  death  in  preftoence  to  l^ose  who  wo^d  be  his  heirs  if  the  property  were  separate. 

Unless  the  plaintiff  could  establish  the  family  custom  which  he  had  set  up,  he  tvas  held  not  entitled 
to  ask  for  a  dechuration  tliat  a  deed  of  sale  executed  by  the  defendant  in  favor  of  another  party  was 
illegal  and  inoperative  after  her  death. 

Where  legal  necessity  can  be  proved  for  raising  a  portion  of  the  money  which  formed  the  conside- 
ration for  a  deed  at  sale  by  a  widow,  but  not  the  whole  of  it,  the  deed  would  not  be  wholly  void  as 
regsjrds  a  reversionary  heir,  but  would  be  vatid  as  against  him  to  chaige  the  estate  for  the  amount 
necessary  to  be  raised. 

Where  the  evidence  was  not  such  as  to  enable  their  Lordships  to  determine  what,  if  any,  portion 
of  the  advances  made  to  Hie  widow,  was  made  for  purposes  for  which  according  to  Hindoo'  law  she 
could  alienate  l^e  estate,  and  it  did  not  appear  advisable  to  remand  the  case  for  a  further  enquiry  which, 
after  causing  considerable  expense  and  delay,  would  not  be  binding  upon  the  whole  fktnily,  th&  Lord* 
ships  declined  to  make  a  declaratory  decree  with  respect  to/  the  de^. 

Mr.  Wbodroffe  and  Mr.  Cutler  for  Appellant. 
Mr.  Doyne  for  Respondent. 

Sir  Barnes  Peacock  delivered  the  following  judsment  :— 

This  is  a  suit  brought  bj  Doorga  Persttd  Bingo,  son  of  GU>pi  Nath  Singh, 
alleging  himself  to  bei  thci  proprietor  of  Talook  Quddi  Chakai  and  other  property 
in  Billah  Monghyr.  The  suit  is  against  Tekaitni  Doorga  Konwari,  widow  of 
Futteh  Narain  Singh,  deceased,  and  jooiother  of  Gurbh  Narain  Singh,  deceased,  and 
also  against  Maharajah  Joy  Mungul  Singh.  It  was  brought  first  to  obtain  posses* 
sion  from  the  widow  by  adjudication  of  the  right  of  inheritance  of  the  plaintiff  in 
accordance  with  koolachar  or  family  usage  in  fefbrence  to  the  property  in  suit 
leit  by  Tekait  Gurbh  Narttin  Singh,  son  of  the  late  Tekait  Futteh  Narain  Singh. 
Secondly,  for  an  adjudication  and  order  with  respect  to  the  right  of  i^eversion  to 
the  said  estate,  that  a  deed  which  had  been  executed  by  the  widow  in  favor  of 
the  defendant  Joy  Mungul  Singh  should  be  dedared  Ulegal  and  inoperative  after 
the  decease  of  the  widow,  the  defendant  No^  1. 

The  property  was  formerly  the  property  of  Dhi^^rm  Narain  Singh,  and  their 
Lordships  think  it  must  be  taken  to  be  joint  ancestral  family  property  although 
impartible.  Upon  the  death  of  Dhinrm  Narain  Singh,  who  left  several  sons  and 
other  lineal  descendants,  the  property  descended  to  his  grandson,  L6ke  Narain 
Singh,  the  father  of  that  grandson,  Juggemauth  Singh,  having  died  in  the  lifetime 
6f  Dhurm  Narain.  tJpon  Loke  Narain  Singh's  death  the  estate  descended  to 
Futteh  Narain  Singh,  the  husband  of  the  present  defendant  No.  1.  Futteh  Narain 
Singh  lefb  three  widows,  who  upon  his  death  claimed  to  have  the  estate  registered 
in  deir  names.  The  present  plaintiff  intervened  before  the  Collector  and  objected 
to  the  registration  of  the  property  in  the  names  of  the  three  widows,  but  thd 
Collector  decided  in  favor  of  the  widows>  and  their  names  were  registered  as  the 
proprietors  of  the  estate  upon  the  death  of  Futteh  Narain.  After  that  registration 
the  present  defendant  gave  birth  to  a  son,  Gurbh  Narain  Singh,  who  lived  for  a 
short  time  and  died  in  his  infancy.  The  plaintiff  claims  that  upon  the  death  of 
Gurbh  Narain  he  was  entitled  to  succeed  to  the  estate,  and  that  the  widow  was 
not  entitled,  according  to  the  Mitacshara  law  and  the  custom  of  the  family^  to 
succeed  as  the  mother  and  heiress  of  her  son. 

With  regard  to  the  claim  to  recover  poesession'from  the  widow,  the  answ&f 
set  up  is  that  a  former  suit  was  brought  by  the  widow  after  the  death  of  h^r  son 
for  the  purpose  of  recovering  possession  of  two-thirds  of  the  propeHy  from  th^ 
other  two  widows  with  whom  the  present  plaintiff,  who  was  a  defendant  in  the 
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former  siiit^  was  said  to  be  in  collusion^  and  also  to  have  her  possession  confirmed 
'  as  to  her  own  one-third.     A  decree  was  given  in  that  suit  in  favor  of  the  present 
defendant,  the  widow,  who  was  the  plaintiff*  in  that  suit.     The  plaint  in  that  case 
is  not  in  evidence,  but  it  is  to  be  collected  from  the  judgment  of  the  Court  of 
First  Instaace  in  that  suit  that  it  was  brought  by  the  present  defendant  as  mother 
and  heiress  of  Gurbh  Narain  Singh,  deceased.    The  present  plaintiff  as  defendant 
in  that  suit  in  his  written  statement,  which  is  set  out  in  the  record,  page  145,  set 
up  the  following  defence.     He  said :  *'  The  plaintiff  is  not  entitled  to  succeed  to 
the  properties  left  by  Tekait  Futteh  Narain  Singh.    The  aforesaid  Tekait  during 
his  lifetime,  and,  after  his  death,  his  widows  and  the  minor  son  which  was  bom 
to  him,  lived  in  commensality  with  me  the  defendant.    The  whole  of  the  property 
in  suit  is  ancestral,  hence,  according  to  the  Mitacshara  Shastra,  after  the  death  of 
the  said  Tekait  and  his  minor  son,  I  the  defendant,  the  patetnal  cousin  of  Tekait 
Futteh  Narain  Singh,  am  entitled  to  the  ancestral  estates."    He  goes  on  in  the 
fourth  par^raph,  "  On  the  13th  Jeyt  1274  Fusli,  I  the  defendant  on  account  of 
my  being  tke  rightful  party  was  by  the  consent  of  all  the  t^ree  widows  of  Tekait 
Futteh  Naraiii  Singh,  the  amlahs,  ryots,  and  lessees  and  others  installed,  as  the 
Gradinashin  of  Talook  Ghakai  according  to  the  usage  which  has  prevailed  of  old. 
Since  that  date  I  have  been  enjoying  possession  of  all  the  mouaahs  in  suit"    He 
there  says  that  he  was  installed  according  to  the  usage,  and  therefore  it  may  be 
taken  that,  notwithstanding  the  estate  was  joint  family  property,  he  claimed  to 
be  installed  because  accoi-ding  to  family  usage  it  was  an  impartible  estate  to  which 
he  as  th^  eldest  branch  of  the  family  was  entitled  to  succeed.    The  Court  of  First 
Instance  in  that  suit  decided  that  the  claim  of  the  plaintiff  be  decreed  with  this 
specification^  "  That  the  plaintiff  aforesaid  do  recover  possession  of  two-thirds  of 
the  estate  olkimed/'  that  is,  the  two-thirds  which  were  held  by  the  other  widows 
with  whom  the  defendant  was  alleged  to  be  colluding,  *'  and  that  her  possession 
of  one-third  be  confirmed."     Thei^e  was  therefore  a  decision  in  that  suit  between 
the  plaintiff,  who  is  the  present  defendantj  and  the  present  plaintiff,  who  was  the 
defendant,  that  the  widow  was  entitled  to  succeed  as  the  mothei^  and  heiress  of 
Gurbh  Narain  Singh  her  soni    An  appeal  was  preferred  to  the  High  Court,  and 
the  High  Court  affirmed  that  decisioni 

The  question  now  is,  whether  in  this  face  of  that  adjudication  the  plaintiff  is 
entitled  in  this  suit  to  recover  the  possession  of  the  property  upon  the  ground 
that  be  and  not  the  defendant  to  mother  of  Gurbh  Narain  was  entitled  to  succeed 
upon  his  death.  It  is  contended  on  behalf  of  the  plaintiff  that  he  did  not  in  that 
suit  set  up  the  family  usage  which  has  been  set  up  in  the  present  suit,  and  that 
consequently  the  adjudication  in  the  former  suit  is  no  bar  to  his  recovering  pos- 
session. The  case  of  Hunter  v.  Stevxx/rt,  31st  Law  Journal,  Chancery,  346,  was 
cited,  in  which  Lord  Westbur^  held  that  as  the  allegations  and  equity  in  the  first 
suit  were  different  from  the  allegations  and  equity  in  the  second  suit^  the  decision 
in  the  first  suit  was  no  bar  to  the  proceeding  in  the  second.  But  there  it  was 
expressly  stated  that  the  equity  in  the  second  suit  was  different  from  that  which 
had  been  set  up  in  the  first  suit,  and  that  the  allegations  were  also  different.  In 
this  case,  although  the  allegations  are  different,  the  claim  is  the  samCi  The  daim 
on  the  part  of  the  widow  in  that  suit  was  based  upon  her  title  to  succeed  as  the 
mother  and  heiress  of  her  son.  The  present  plaintiff  who  was  the  defendant  in 
that  suit  relied  upon  his  t)wn  title,  and  deiued  that  of  the  mother^  the  present 
defendant  No.  1,  but  it  was  adjudged  against  him  that  the  mother  was  entitled  to 
succeed  as  the  heiress  of  her  son. 

In  a  case  which  is  referred  to  in  the  judgment  of  the  High  Court,  reported, 
11  Moore's  Indian  Appeals,  73,*  it  is  said,  in  the  judgment  pronounced  by  Lord 
Westbury,  *'  When  a  plaintiff  claims  an  estate,  and  the  defendant  being  in  posses- 
sion resists  tiiat  claim>  he  is  bound  to  resist  it  upon  all  the  grounob  that  it  is 
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possible  for  him  according  to  his  knowledge  then  to  bring  forward."  If  the 
defendant  did  not  resist  the  claim  in  the  former  suit  upon  the  ground  of  the 
family  custom,  he  is  not  entitled  in  the  present  suit  to  upset  the  former  decision, 
because  he  failed  to  set  up  a  custom  which  he  ought  to  have  relied  upon  at  the 
time.  The  decision  in  the  former  suit  would  be  utterly  useless  if  the  present  suit 
could  be  maintained.  The  plaintiff  in  his  present  suit,  in  the  8th  paragraph  of 
his  plaint,  says,  "  On  the  strength  of  the  aforesaid  decree,  the  defendant  No.  1," 
that  is  the  widow,  "  put  your  petitioner  out  of  possession."  If  that  decision  was 
correct  she  was  entitled  to  put  him  out  of  possession.  But  in  the  next  paragraph 
hd  says,  "  The  cause  of  action  arose  from  the  said  date  when  your  petitioner's  dis- 
possession took  place."  In  efiect,  he  says,  that  although  the  mother  took  possession 
under  the  decree  in  the  former  suit,  the  taking  of  possession  under  that  decree 
gave  him  a  right  to  sue  her  to  recover  the  possession  back  again  from  her;  If 
such  a  suit  could  be  maintained  there  would  be  no  end  to  litigation. 

A  case  was  referred  to  from  the  9rd  Madras  High  Court  Keports,  page  920,  in 
which  Chief  Justice  Scotland  seems  to  have  been  of  opinion  that  if  the  same  facts 
wer6  not  set  up  in  the  fonher  suit  a  decision  in  that  suit  would  not  be  a  bar  in 
the  second  suit.  The  ground,  however,  upon  which  Chief  Justice  Scotland  thought 
that  the  former  judgment  could  be  impeached  was  that  the  Court  had  refdsed  in 
the  first  suit  to  aUow  the  party  who  wished  to  impeach  the  judgnient  to  go  into 
the  case  which  he  set  up  in  the  second  suit. 

In  the  2nd  Law  Reports,  Indian  Appeals,  283,*  a  similar  question  was 
brought  before  the  Judicial  Committee.  It  is  said,  in  the  judgment  delivered  by 
Sir  Montague  Smith,  "It  was  suggested  by  Mr.  Cave  that  the  former  judgment 
ought  not  to  be  binding,  because  certain  witnesses  having  been  examined  before 
the  present  appellant  intervened  in  the  suit  he  was  refused  the  opportunity  of 
cross-examining  them.  Their  Lordships  think  that  such  an  objection  is  no  answer 
to  the  defence  arising  from  the  former  judgment.  If  there  had  been  any  mis- 
carriage of  that  kind  the  matter  webs  one  for  appeal  in  that  suit.  The  objection 
does  not  appear  to  have  been  raised  in  the  appeals  that  were  successively  made 
in  that  suit  to  the  Civil  Judge  and  to  the  Bigh  Court ;  but  whether  it  was  so 
raised  or  not,  their  Lordships  think  that  that  cannot  affect  the  operation  of  the 
final  judgment,  which  must  be  taken  to  have  been  rightly  given/' 

Sut  it  appears  at  page  166  of  the  Record  in  the  present  case  that  the  family 
custom  was  brought  before  the  Court  in  th^  former  suit  They  say :  ''  As  to  the 
third  ground,  Doorga  Persad  Singh  attempted  to  give  evidence  that  therd  is  a 
family  custom  or  koolachar^  by  which,  in  this  fietmily,  females  were  excluded  from 
inheritance.  He  did  not  make  any  averment  to  that  effect  in  his  written  state- 
ment, and>,  therefore,  did  not,  perhaps  would  not,  pledge  himself  to  it  on  oath  or 
Bolemn  affirmation.  He  did  not.  give  the  plaintiff  any  warning  that  she  would 
have  to  meet  any  such  case.  No  issue  was  raised  on  it,  and  down  to  thcj  time 
when  he  examined  his  witnesses,  and  even  in  his  written  grounds  of  appeal  before 
us,  there  is  no  statement  of  the  particulars  of  this  custom  or  koolachar;  the  exist- 
ence of  which  he  now  suggests.  He  does  not  even  aver  in  his  written  grounds  of 
appeal  that  such  a  custom  is  proved." 

It  was  contended  that  the  cause  of  action  in  the  suit  in  which  the  present 
defendant  was  plaintiff  was  not  the  same  cause  of  action  as  that  which  is  set  up 
by  the  plaintiff  against  her  in  the  present  suit.  A  sihiilar  point  was  considered 
in  the  case  reported  in  2  Bengal  Law  Report^  Indian  Appeals,*  to  ^which  refer- 
ence has  already  been  made.  It  was  there  said :  ''  Both  the  Courts  below  have 
held  that  the  present  suit  is  barred  by  reason  of  the  judgment  in  the  former  one. 
The  ground  of  the  present  appesil  is  that  they  are  wrong,  inasmuch  as  it  is  said 
that  the  case  does  not  come  within  a  2  of  Act  VIII  of  1859;  Kow  the  Seccion  is 
this :  '  The  Civil  Courts  shall  not  take  cognizance  of  any  suit  brought  on  a  causa 
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of  action  which  shall  have  been  heard  and  determined  by  a  Court  of  competent 
jurisdiction  in  a  fprmer  suit  between  the  same  parties  or  between  parties  under 
whom  they  claim/  Their  Lordships  are  of  opinion  that  the  expression  '  cause  of 
action '  cannot  be  taken  in  its  literal  and  most  restricted  sense.  But  however 
that  may  be,  by  the  general  law,  when  a  material  issue  has  been  tried  and  deter- 
mined between  th^  same  parties  in  a  proper  suit  and  in  a  competent  Court  as  to 
the  status  of  one  of  them  in  relation  to  th^  other,  it  cannot  in  their  opinion  be 
again  tried  in  another  suit  between  them.  It  is  not  necessary  for  their  Lordships 
to  go  at  length  into  the  reasons  for  their  decision  because  those  reasons  appear  in 
a  recent  juc&nent  of  this  Board  in  the  case  of  Soorjoptonee  Dabee  v.  Sudaanund 
MohapaMer,  In  that  judgment  it  is  said^  after  reference  to  the  second  clause  of 
Act  Ylli,  '  Their  Lordships  are  of  opinion  that  the  term  cause  of  action  is  to 
be  coni^trued  with  reference  rather  to  thd  substance  than  to  the  form  of  action, 
and  they  are  of  opinion  that  in  this  case  thi^  cause  of  action  was  in  substance  to 
declare  the  wjUl  invalid  on  the  ground  of  the  want  of  po^er  of  the  testator  to 
devise  the  property  he  dealt  with.  But  even  if  this  interpretation  were  not 
correct,  their  Lotdships  are  of  opinion  that  this  clause  in  the  Code  of  Procedure 
^vould  by  no  means  prevent  the  operation  of  the  general  law  relating  to  res 
^judicata  founded  pn  the  principle  neTno  debet  bis  veMH  pro  eddem  causd. 
This  law  has  been  laid  down  by  a  series  of  cases  in  this  country  with  which  the 
prbfession  is  familiar.  It  probably  haft  never  been  better  laid  down  than  in  a 
case  which  was  referred  to  in  volume  8  of  Atkyns,  Greg&ry  v.  MolesworOiy  in 
which  Lord  Hardwicke  held  that  where  a  question  was  necessarily  decided  in 
ieffect,  though  not  in  express  terms,  between  parties  to  the  suit,  they  could  not 
raise  the  same  question  as  between  Uiemselves  in  any  other  suit  in  any  other 
form ;  and  that  decision  has  been  followed  by  a  long  coilrse  of  decisions,  the 
greater  pArt  of  which  will  be  found  noticed  in  the  very  able  notes  of  Mr.  Smith 
to  the  case  of  the  Duchess  of  Kingston.'  A  decision  of  the  High  Court  of 
Bengal  has  been  referred  to,  the  case  of  Sheikh  BdhmoitvMa  v.  Sheikh  SariutuUa 
Kagchif  as  having  a  contrary  tendency.  All  their  Lordships  desire  to  say  of  it 
is  that,  as  rieporied,  it  does  not  appear  to  be  consistent  with  tiieir  judgment  in  the 
former  appeal  to  which  they  have  referred,  nor  with  their  oj^inion  in  the  present 
lease.    The  decision  is  of  so  reoent  a  date  that  they  desire  to  say  no  more  upon  it" 

Their  Lordships  think  it  clear  that  the  decision  in  the  former  suit,  that  the 
plaintiff  as  mother  was  the  heiress  of  her  son,  and  that  she  as  such  heiress  was 
entitled  to  possession,  is  conclusive  against  the  present  plaintiff,  who  was  a  party 
to  that  snit^  that  she  was  so  entitled,  and  that  she  having  taken  possession  under 
that  decree  the  plaintiff  is  barred  by  the  adjudication  from  recovering  the 
possession  from  her  upon  the  ground  tlmt  she  is  not  the  heiress,  and  that  he  was 
entitled  to  succeed  to  the  property  upon  the  death  of  her  son; 

As  to  the  second  portion  of  the  claim,  namely;  whether  the  plaintiff  is 
entitled  t6  have  it  declared  that  the  deed  which  the  widow  executed  in  favor  of 
Joymungul  is  void  and  invalid  as  against  the  reversionary  heirs,  the  plaintiff  most 
prove  that  he  is  the  person  presumptively  entitled  to  succeed  upon  the  death  of 
the  defendant  No.  1.  No  doubt  the  family  custom  might  be  set  up  in  this  suit 
for  that  purpose,  for  although  the  plaintiff  is  barred  by  the  former  adjudication 
from  setting  it  up  for  the  purpose  of  showing  that  he  is  entitled  to  possession 
during  the  life  of  the  Defemiant  No  1,  he  is  not  thereby  barred  from  showing  that 
-upon  her  deaths  he,  if  he  survives,  will  be  entitled  to  succeed  her.  See  the  ease 
of  Barrs  v.  Jadcson,  1  Young  and  Collier,  582. 

The  plaintiff  in  his  plaint  says :  "  The  aforesaid  estate  was  originally  the 
iemcestral  property  of  the  ancestors  of  Tekait  Dhurm  Narain  Singh,  the  ancestor 
of  plaintiff.  The  aforesaid  property  as  a  raj  is  not  divisible,  and  according  to  the 
ancient  family  usage  the  succession  has  always  run  in  this  manner,  that  the 
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eldest  heir  male  of  the  superior  branch  succeeds  to  the  entire  estate  to  the 
exclusion  of  other  male  heirs  of  the  inferior  branch,  who  only  receive  suitable 
maintenance ;  no  widow  or  any  female  heir  after  the  decease  of  the  proprietor 
acquires  a  right  to  succeed.  In  the  event  of  the  decease  of  the  proprietor  of  the 
mehal  in  dispute  leaving  a  female  heir*  or  femd.le  heirs  who  have  descended  from 
females,  tjie  eldest  heir  male  of  the  eldest  branch  of  the  second  degree,  which  said 
branch  may  have  descended  from  males,  becomes  the  heir  and  successor,  to  the 
exclusion  of  females  and  the  aforesaid  heirs.  In  fact,  this  practice  bbtains  in 
other  zemindaries,  known  as  Gadis  in  Pergunnah  Chakai  and  Khufugdiha  in  the 
neighbourhood  of  Talooka  Ohakai,  the  proprietors  and  occupants  whereof  are  of 
the  same  casta  as  the  plaintiff  and  his  ancestors.  Conformably  to  this  ancient 
usage>  the  pi*operty  in  suit  passed  to  the  late  Tekait  Futteh  Narain  Singh,  and 
after  him  to  the  late  Gurbh  Narain  Singh,  son  of  the  aforesaid  Futteh  Narain 
Singh.  Tekait  Gurbh  Narain  Singh  died  a  minor  unmarried  in  the  month  of 
Cheyt  1272  P.S.,  leaving  plaintiff  the  eldest  male  heir  in  the  feldesi^branch  of  the 
second  degree  of  the  said  family,  and,  according  to  the  family  usage,  your  peti- 
tioner is  entitled  to  succeed  to  the  disputed  property."  Then  he  mentions  the 
former  suit,  and  says :  "  Should  your  petitioner  not  be  held  entitled  to  immediate 
possession  of  the  property  in  suit,  he,  as  the  next  heir,  is  entitled  (consistently 
with  the  practice  of  succession  referred  to  above)  to  the  reversionary  right  in  the 
property  after  the  decease  of  the  Defendant  No.  1.  The  alienation  of  the  said  six 
annas,  which  is  alleged  to  have  been  made  for  the  payment  of  bond  debts^  was  not 
made  for  such  a  purpose  by  which,  in  the  event,  of  the  Defendant  No.  1  being  a 
female  heir,  such  alienations  -v^ould  be  binding  upon  the  reversioner,  nor  was  it 
made  undei*  legal  necessity,  which  entitles  the  purchasei*  to  hold  possession  for  a 
longer  period  than  the  iSetime  of  the  vendor.  Your  petitioner  therefore  prays 
that  he  may  be  put  in  possession  of  the  property  in  suit;  but  should  the  Cour|) 
not  deem  him  deserving  of  this  relief,  that  an  order  be  passed  in  reference  to  the 
aforesaid  alienation,  declaring  the  said  alienation  ineffectual  after  the  demise  of 
the  Defendant  No.  1,  and  that  the  reversioner  is  not  bound  by  it.'* 

In  the  present  case  there  are  other  members  of  the  joint  family  nearer  in 
degree  to  the  deceased  Gurbh  Narain  than  the  present  plaintiff,  and  who,  in  the 
absence  of  family  custom,  might  be  entitled  (under  the  ordinary  Mitacshara  law) 
to  succeed  to  the  estate,  assuming  it  to  be  joint  family  property;  indeed  that 
fact  was  not  disputed.  The  impartibility  of  the  property  does  not  destroy 
its  nature  as  joint  family  property,  or  render  it  the  separate  estate  of 
the  last  holder  so  as  to  destroy  the  right  of  another  member  of  the  joint 
family  to  succeed  to  it  upon  his  death  in  preference  to  those  who'  would 
be  his  heirs  if  the  property  were  separate.  The  rule  upon  this  subject  was 
stated  in  the  Shivagunga  case,  9  Moore's  Indian  Appeals,  588.*  It  is  there  said : 
"  The  zemindary  is  admitted  to  be  in  the  nature  of  a  principality — ^impartible  and 
capable  of  enjoyment  by  only  one  member  of  the  family  at  a  time.  But  whatever 
suggestions  of  a  special  custom  of  descent  may  heretofore  have  been  made  (and 
there  are  traces  of  such  in  the  proceedings),  the  rule  of  succession  to  it  is  now 
admitted  to  be  that  of  the  general  Hindoo  law  prevalent  in  that  part  of  India, 
with  such  qualifications  only  as  flow  from  the  impartible  character  of  the  subject. 
Hence  if  the  zemindar  at  the  time  of  his  death  and  his  nephews  were  members  of 
an  undivided  Hindoo  family,  and  the  zemindary  tholigh  impartible  was  part  of 
the  common  family  property,  one  of  the  nephews  was  entitled  to  succeed  U>  it  on 
the  death  of  his  uncle.  If^  on  the  other  hand,  the  zemindar  at  the  time  of  his 
death  was  separate  in  estate  from  his  brother's  family,  the  zemindary  ought  to 
have  passed  to  one  of  his  widows,  and  failing  his  widows  to  a  daughter,  or 
descendant  of  a  daughter  preferably  to  nephews ;  following  the  course  of  succession 
which  the  law  prescribes  for  separate  estate.     These  propositions  are  incontestible  ; 
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but  Gk)wery  Vallabha  Taver's  widows  and  daughters  have  advanced  a  third,  trhich 
is  one  of  the  principal  matters  in  question  in  this  appeal.  It  is  that  even  if  the 
late  zemindar  continued  to  be  generally  undivided  in  estate  with  his  brother's 
family,  this  zemindary  was  his  self-acquired  and  separate  property/' 

The  same  rule  was  laid  down  by  their  Lordships  in  a  recent  case  which 
was  decided  on  the  12th  February  in  the  present  yeai*,  the  Case  of  Periasami  v. 
The  RepreaerUativea  of  SaZugai*  at  page  5  of  the  printed  report :  "  It  may  be 
desirable  before  their  Lordships  approach  the  direct  question  to  be  decided  briefly 
to  recapitulate  some  of  the  facts  relating  to  this  estate.  Oiya  Tevar,  the  then 
zemindar  of  Padamattur,  died  in  1815.  He  was  succeeded  by  his  eldest  son, 
Muttu  Vaduga.  That  person  had  two  brothers^  and,  therefore^  whether  Oiya 
Tevar  were  previously  joint  with  his  brother  Gouri  Vallabha,  the  istemirar 
zemindar  of  Shivagunga^  in  respect  of  Padamattur  or  not,  the  latter  estate  must 
be  taken  to  have  descended  to  Muttu  Vaduga>  as  ancestral  estate.  He  would 
therefore  necessarily  be  joint  in  that  estate  so  far  as  was  consistent  with  its 
impartible  chaffiicter  with  his  two  younger  brothers,  the  latter  taking  such  rights 
and  interest  in  respisct  of  maintenance  and  possible  rights  of  .succession  as  belong 
to  the  junior  members  of  a  jomt  Hindoo  family  in  the  case  of  a  raj  or  other 
img^rtible  estate  descendible  to  a  single  heir.  Hence  there  can  be  no  doubt  that 
the  estate  though  impartible  was  up  to  the  yeai*  1829  in  a  sense  the  joint  property 
of  the  joint  fitmily  of  the  three  brothers." 

Unless  then  the  plaintiff  can  establish  the  family  custom  or  koolachar  which 
he  has  set  up,  he  is  not  entitled  to  sue  for  a  declaration  in  respect  of  the  deed. 
Two  issues  were  raised  as  to  the  alleged  custom.  First,  "  Is  there  a  koolachar  in 
the  family  by  which  females  are  excluded  from  succession  or  not  ?  "  And  secondly. 
"  Does  the  law  of  primogeniture  regulate  the  succession  to  property  in  the  family 
or  not  t  "  The  Judge  of  the  first  Court  did  not  decide  them.  He  merely  ordered 
tbat  a  decree  be  passed  in  favor  of  the  plaintiff  in  this  way ;  that  the  plaintiff 
should  be  taken  to  be  the  next  heir  after  the  death  of  Mussumat  Doorga  Konwari 
the  defendant  and  that  at  that  time  he  would  be  competent  to  bring  a  suit  for  the 
cancelment  of  the  deed  of  sale  executed  in  favor  of  Maharajah  Joymungul  Singh. 
!d]e  came  to  that  decision  upon  the  ground  that  other  nearer  heirs  had  not  come 
in  to  dispute  the  plaintiff's  right,  but  he  did  not  express  any  opinion  as  to  the 
evidence  which  was  given  in  support  of  the  custom. 

iTpon  appeal  from  that  decision  to  the  High  Court,  that  Court  found  that  the 
custom  had  not  been  proved.  They  say  at  page  237,  "  We  are  of  opinion  that  no 
family  usage  or  koolachar,  either  excluding  females  or  giving  the  preferential  right 
of  succession  to  direct  descendants  in  the  eldest  male  line,  has  been  proved.  Nearly 
the  whole  of  the  instancies  adduced  by  the  witnesses  as  proof  of  koolachar  most 
be  referred  to  succession  to  undivided  estate  under  Mitacshara  law."  In  a  subse- 
quent part  of  their  judgment  they  say,  "In  fact  all  the  witnesses  rely  principally 
on  local  custom  as  applying  to  Soonybunsi  Rajpoots.  But  the  evidence-  shows 
that  in  Pergunnah  Purra,  a  Ghatwali  zemindari  in  Beerbhoonheld  by  Soorujbunsi 
Bajpoots>  a  woman  had  succeeded.  We  are  of  opinion  that  the  evidence  &.ils  to 
prove  any  family  or  local  custom  excluding  the  succession  of  females,  and  also 
fails  to  prove  a  koolachar  or  local  custom  whereby  the  succession  goes  otherwise 
than  under  the  ordinary  Mitacshara  law,  as  applied  to  impartible  estates,  under 
which  it  is  admitted  that  the  plaintiff  would  no^  under  existing  circumstances,  be 
the  next  reversioner^  inasmuch  as  there  are  at  least  two  persons  who  would  be 
preferential  heirs  to  him.  With  respect  to  local  custom  even  if  the  plaintiff  were 
entitled  to  raise  that  question  in  this  case,  which  we  think  he  is  not,  we  are  of 
opinion  that  there  is  no  defined  district  pointed  out  over  which  the  alleged 
custom  extends.'' 

Thi»  is  not  a  case  in  which  the  Coiirt  was  called  upon  to  set  aside  the  deed. 
It  was  merely  asked  to  declare  that  the  deed  to  Joymungul  was  not  binding 

*  See  anUf  p.  608. 
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againsi  the  reversioner.    It  is  entirely  a  mattei'  of  disdretion  Whether  to  make  any 
declaration  of  that  kind  or  to  leave  the  question  open  until  the  widow's  death. 

There  is  very  conflicting  Evidence  with  regard  to  the  deed,  and  as  to  the 
existence  of  such  a  necessity  for  the  first  defendant's  alienating  a  portion  of  the 
estate  as  would  render  the  deed  in  &vor  of  Joymungul  valid  against  a  reversionary 
heir.  If  it  could  be  proved  that  there  was  a  legal  necessity  for  raising  a  portion 
of  the  money  which  formed  the  consideration  for  the  deed,  but  not  the  whole  of 
it,  the  deed  would  not  be  wholly  void  as  regards  the  plaintiff^  but  would  be  valid 
as  against  him  ta  charge  the  estate  for  the  amount  necessary  to  be  raised.  The 
evidence  is  not  such  as  to  enable  theil*  Lordships  to  determine  what,  if  any,  portion 
of  the  advances  made  to  the  defendant  No.  1  were  made  for  purposes  for  which 
accotding  to  Hindoo  law  she  would  as  an  heiress  have  been  entitled  to  alienate 
the  estate.  Therefore  even  if  their  Lordships  should  affirm  the  findings  upon  the 
first  and  second  issues  of  fact  in  favor  of  the  plaintiff,  it  would  be  necessary  to 
remit  the  case  to  the  Lower  Court  to  enquire  whether  all  or  ang^,  and,  if  a^, 
what  part  of  the  advancto  which  formed  the  consideration  for  the  deed  were  made 
for  purposes  for  which  the  defendant  No.  1  could  lawfully  alienate  a  portion  of 
the  estate ;  a  course  which  was  adopted  in  the  case  reported  in  8  Moore's  Indian 
Appeals,  556.*  ^.-^ 

Such  an  enquiry  would  be  attended  with  considerable  expense^  and'would 
cause  great  delay,  and  if  the  enquiry  should  result  in  a  finding  favorable  te 
Joymungul,  the  decision  mi^ht  not  be  final  in  his  &vor,  because  the  present 
plaintiff  might  die  in  the  lifetime  of  the  widow,  and  the  estate  might  never  come 
to  him.  Further,  there  are  others  who  might  prove  a  preferable  title  te  the 
plaintiff  and  te  the  defendant  No.  1,  and  who  would  not  be  bound  by  any 
decision  in  this  or  in  the  former  suit  to  which  they  are  no  parties.  It  appears^ 
therefore^  to  their  Lordships  that  they  would  not  be  exercising  a  sound  disci^etion 
in  sending  the  case  for  a  further  enquiry,  which,  after  causing  considerable  expense 
and  delay^  would  not  be  binding  upon  the  whole  family. 

Under  these  circumstances,  therefore,  their  Lordsmps  think  that  they  ought 
not  to  advise  Her  Majesty  to  make  a  declaratory  decree  with  respect  to  the  deed 
executed  in  favor  of  Maharajah  Joymungul  Singh.  In  this  view  of  the  case  any 
filnding  upon  the  first  and  second  issues  of  fact  becomes  unnecessary,  and  their 
Lordships  abstain  from  expressing  any  opinion  as  to  the  finding  or  rather  the 
expression  of  the  opinion  ot  the  I&gh  Court  upon  those  issues^  so  that  it  may  be 
left  open  to  all  parties  hereafter  to  raise  the  question  as  to  the  family  custom  set 
up  by  the  plaintiff.  Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
to  set  aside  the  finding  of  the  High  Court  upon  the  first  and  second  issues  of  fact 
as  being  unnecessary,  and  to  affirm  their  decree  dismissing  the  plaintiff's  suit.  It 
will  then  be  open  to  any  of  the  parties  to  raise  the  question  of  family  custom 
hereafter,  if  they  deem  it  necessary,  and  the  decree  in  this  suit  will  not  be 
res  judicata  as  to  the  first  and  second  issues  of  fact.  Their  Lordships  think  that 
the  appellant,  having  failed  in  his  appeal,  the  great  object  of  which  was  to 
recover  possession  from  the  widow,  must  pay  the  costs  of  this  appeal 


The  24£h  May  1878.     • 
Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Enhcmcement  of  Bent—Onua  Probandi—Act  VIII  of  1869  (B.C.)  s.  4. 

On  Appeal  from  the  High  Court  at  CalcvMa. 

♦  2  W.  R.  P.  C.  66 ;  1  Suth.  P.  C.  R.  481. 
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Rajah  Nilmdney  Deo  Bahadoor  • 

versus 
Modhoo  Soodun  Roy  and  otliers. 

In  this  6dse  it  ^♦As  held  that  the  plaiiitiff  had  failed  to  sustain  the  burden  csist  upon  him  by  s,  4  of 
the  B^g.il  Act  VIII  of  1869,  of  proving  that  the  land,  of  which  he  sought  to  enhance  the  rent,  had  nd 
been  held  at  a  fixed  rent  from  the  tinae  of  the  permanent  settlement. 

This  suit  was  brought  by  the  Rajah  of  Pachete,  in  his  character  of  zemindar, 
a^inst  the  respondents  for  enhancement  of  the  rent  of  lands  occupied  by  them. 
Of  the  only  two  issues  that  were  8<3ttled  in  the  cause  one  Was  whether  the  notice 
of  enhancement  was  legal,  and  whether  it  had  been  properly  served;  and  the  other, 
which  was  expressed  in  very  broad  and  general  tenns,  was  whether  the  tenure 
was  liable  to  enhancement.  The  firat  issue  may  be  disiAissed  from  their  Lordships' 
consideriation,  both  Courts  having  apparently  held  that  the  notice  was  legal  and 
properly  served. 

The  respondent  defendants  may  be  taken  to  be  ryots  within  the  meaning  of 
the  4th  Section  of  tb^  Bengal  Act  rf  o.  VIII  of  1869,  which  is  in  these  words : — 
"  Whenever  in  any  stlit  under  this  Act  it  shall  be  proved  that  the  rent  at  which 
land  iJ*  held  by  a  ryot  in  any  such  province  has  not  been  changed  for  a  period  of 
twenty  years  before  the  commencement  of  the  suit,  it  shall  be  presumed  that  the 
land  has  been  held  at  that  rent  from  the  time  of  the  permanent  settlement,  unless 
the  contrary  be  sho^n,  or  unless  it  be  proved  that  such  rent  was  fixed  at  some 
later  period."  It  is  clearly  established  by  the  evidence,  and  indeed  the  fiwst  is  no 
longer  contested)  that  the  defendants  have  held  the  lands,  the  rent  of  which  the 
plaintifi^  now  seeks  to  enhance,  for  a  period  of  twenty  years  before  the  commence- 
ment of  the  suit,  without  any  change  in  the  amount  of  that  rent,  that  amount 
being  Sicca  Rb.  66.  The  defendants  therefore  having  the  benefit  of  the 
statutory  presumption,  it  lay  upon  the  plaintiff  to  show  that  the  rent  had  been 
varied  since  the  time  of  the  perpetual  settlement,  or  that  it  was  fixed  at  some 
later  period.  He  has  sought  to  do  this  in  tv^o  ways.  In  the  first  place,  he  has 
attempted  to  show  that,  under  certain  former  proceedings^  there  has  been  an 
a^djudication  that  those  lands  were  held  at  a  variable  rent,  and  that  his  right  to 
ennance  was  thereby  established.  The  following  are  the  proceedings  relied  on: — 
In  1837  a  suit  was  brought  by  a  person  claiming  as  lessee  under  the  then  Rajah 
for  the  enhancement  of  this  rent.  The  Rajah  intervened  and  objected  that  to  any 
suit  for  enhancement  of  the  rent  he  was  a  necessary  party,  either  as  sole  or  joint 
plaintiff.  That  objection  prevailed,  and  the  suit  was  dismissed  on  the  25th 
February  1837.  The  suit,  which  has  been  called  in  the  Record  No.  98  of  1838, 
was  then  brought  by  the  Rajah  jointly  with  the  other  party  for  the  enhancement 
of  the  reni,  and  on  the  25th  Januaiy  1841  judgment  was  given  by  the  Moonsiff 
in  favor  of  the  right  to  enhance.  From  that  judgment  there*  was  an  appeal, 
either  nominally  to  the  Gk)vemor-Generars  Agent  in  that  part  of  the  country, 
which  was  then  a  non-regulation  province  or  district  forming  part  of  Lower 
Bengal,  or  directly  to  the  Principal  Sudder  Ameen.  But,  however  that  may  have 
been,-the  cause  undoubtedly  came,  either  by  transmission  from  the  Governor- 
General's  Agent  or  in  the  ordinary  way,  before  the  Principal  Sudder  Ameen,  who 
affirmed  the  judgment  of  the  Moonsiff*  and  dismissed  the  appeal. 

Upon  the  last  two  judgments  the  plaintiff  relies  as  being  in  the  nature  of  res 
judicata  and  establishing  his  title  to  enhance.  On  this  part  of  his  case,  however, 
he  is  met  by  a  decree  prodm^ed  on  the  part  of  the  defendant,  namely,  that  of  the 
Moonsiff  of  the  18th  August  1846.  From  the  recitals  in  that  decree  it  appears 
,  that  in  1846  the  plaintiff  with  one  Boidyonath>  the  son  and  representative  of  the 
ijaradar,  who  had  been  his  co-plaintiff  in  the  suit  No.  98  of  1838,  brought  a  fresh 
suit,  not  for  an  enhancement  of  the  rent  on  proceedings  taken  in  the  ordinary 
way,  but  for  the  recovery  of  the  enhanced  rent  alleged  to  have  been  deci-eed  in 
the  suit  No.  98  of  1838;  that  on  the  face  of  their  plaint  it  appeared  that  in  that 
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former  suit,  after  the  decree  of  the  Principal  judder  Ameen,  there  had  been  a 
special  appeal  to  some  higher  Court,  which  ha4  directed  the  plaintiffs  to  give 
further  proof  of  the  receipt  of  rents  at  varying  rc^tes^  and  had  remanded  the  cause 
to  the  Moonsiff's  Court  mr  re-trial  on  that  point ;  aud  that  on  that  remand  the 
cause  had  been  finally  disposed  of  by  an  order  in  the  nature  of  a  nonsuit.  The 
decree  further  shows  that  this  suit  of  1846  also  reisulted  in  a  nonsuit.  If,  then, 
this  alleged  decree  of  1846  has  been  satisfactorily  prqved,  it  is  clear  that  in  the 
former  litigation  there  has  been  no  final  adjudication  a^  between  the  parties  to 
this  suit  either  in  favor  of  or  against  the  Kajah's  title  to  enhance.  That  being 
so,  the  material  question  on  this  part  of  the  case  is  whether  the  existence  of  the 
suit  and  decree  of  1846  have  been  satisfactorily  established  by  the  office  copy  of 
^he  decree  which  has  been  produced  in  this  suit. 

Their  Lordships  do  not  deny  that  some  suspicion  attaches  to  the  document 
by  reason  of  the  manner  in  which  it  was  brought  in  by  a  witness  who  has  been 
pronounced  to  be  untrqstworthy,  and  still  more  by  reason  of  its  purporting  on  the 
ikce  of  it  to  have  be^n  delivered  out,  not  to  the  defendants  or  those  whom  they 
represent,  but  to  the  mohurrir  of  the  plaintiff,  the  then  Bajah.  Nevertheless,  they 
feel  it  is  impossible,  upon  the  evidence  before  them,  to  dissei^tfrom  the  conclusioi^ 
which  the  High  Court  have  drawn  in  favor  of  this  document,  founded  upon  t^se 
two  considerations :  firat,  that  if  that  of  which  it  purports  to  be  a  copy  wef-e  ^ot 
a  genuine  decree,  or  there  n^ver  was,  as  suggested,  any  suit  in  which  such  a  decree 
could  have  been  made,  the  natural  course  would  have  been  to  examine  Boidyonath, 
who  was  a  witness  in  this  cause,  and  is  stated  to  have  been  one  of  tl^e  plaintiffs 
in  the  suit  of  )846,  as  to  the  existence  of  that  suit  and  the  proceedings  therein. 
Secondly,  that  if  there  never  was  such  a  decree  or  suph  a  suit  as  that  in  which  it 
purports  to  have  been  made,  the  decree  of  the  Moonsiff,  confirmed  by  the  Principal 
Budder  Ameen  in  suit  No.  98  of  1838,  presumably  would  have  stood.  And  yet 
we  find  it  established  beyond  all  possibility  of  doubt  that  for  twenty  years  and 
more  since  the  making  of  that  decree  the  defendants  have  been  allowed  to  remain 
in  undisturbed  possession  of  their  lands  at  the  old  rent  of  Sicca  Rs.  65,  Their 
Lordships  therefore  think  that  the  case  of  the  plaintiff,  if  it  is  to  be  establisl^ed 
at  all,  is  not  assisted  by  the  judicial  documents  on  which  he  relies,  but  must  rest 
entirely  upon  the  oral  evideifce  given  in  the  pause. 

Witii  respect  to  this,  their  Lordships  concur  with  the  learned  Judges  of  thQ 
High  Court  in  thinking  that  it  is  insufiicient  to  support  the  plaintiff's  case.  It 
seems  to  haye  been  suggested  in  the  course  of  the  former  proceedings  that  the 
rent  payal^le  at  the  time  of  the  decennial  settlement  was  only  Rs.  33,  and  there- 
fore that  it  must  have  bee^  at  some  subsequent  date  ri^ised  to  Rs.  65.  Again, 
Boidyonath  has  deposed  that  during  the  tenure  of  his  father,  which  was  deter- 
mined some  time  about  1844,  the  rent  was  raised  from  Rs.  49  to  Sicca  Rs.  65. 
But  this  statement  is  unsupported  by  documentary  evidence,  nor  is  there  any 
specific  mention  of  this  alleged  variation  in  the  proceedings  in  the  suit  No.  98  of 
1838.  The  other  witnesses,  although  entitled  to  whatever  weight  may  be  due  to> 
them,  from  the  fact  that  the  Judge  of  the  Court  below  was  pleased  with  their 
demeanour  and  thought  them  credible,  gave  evidence  of  so  loose  a  character  that 
their  I^ordships  feel  themselves  unable  to  act  upon  it  in  opposition  to  the  judgment 
of  the  !l^igh  Court.  It  is  further  to  be  observed,  with  respect  to  the  ailege4 
variation  £om  Rs.  33  to  some  higher  sum,  that,  although  that  case  was  attempted 
to  be  proved  in  some  of  the  earlier  proceedings  by  the  quinquennial  papers,  no 
such  quinquennial  papers  have  been  produced  in  the  present  suit;  and  no  sufficient 
grounds  have  been  assigned  why  the  Rajah,  if  he  was  able  to  produce  evidence  of 
that  kind  on  the  former  occaiision,  was  unable  to  produce  it  in  this  suit. 

On  the  whole,  therefore,  their  Lordships  feel  it  impossible  to  say  that  the 
learned  Judges  of  the  High  Court  were  in  error  in  holding  that  the  plaintiff  had 
failed  to  sustain  the  burden  which  the  Statute  casts  upon  him,  of  proving  that 
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.ue  lands  had  not  been  held  at  the  fixed  rent  of  Sicca  Rs.  65  from  the  time  of 
the  permanent  settlement,  and  in  reversing  the  judgment  of  the  Court  of  First 
Instance ;  and  they  must  humbly  recommend  Her  Majesty  to  affirm  their  decree, 
and  to  dismiss  this  appeal. 


The  29th  May  1878, 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robei-t  P.  Collier.  * 

Eight  of  OccupaTiey — UncUvided  Sha/re  of  an  E9tate — Holding  ae  Ijaradars— 
Agreement  to  renew  Lease  ( Effect  of)—TBaration  and  Baie  of  Bent  of  New 
Lease — Mea^surement. 

On  Appeal  from  the  High  Court  at  Calcutta, 

Messrs.  Jardine,  Skinner,  and  Company 

versus 
Bani  Surut  Soondari  DebL 

A  right  of  occupancy  may  be  acquired  in  respect  of  an  undivided  share  of  an  estate. 

Holding  as  ijaradars  prior  to  and  during  their  lease  does  not  create  in  them  a  right  of .  oocnpancj. 
After  the  lease  they  held  oyer,  subject  to  the  terms  of  the  lease. 

Nor  does  the  agreement  contained  in  the  pottah  to  grant  a  renewal  of  the  lease  create  or  vest  in  the 
lessees  a  fresh  term  q%  years.  It  merely  gave  them  a  right  to  a  renewal  of  the  lease,  and  to  compel ^ 
lessor  to  renew  it  if  the  latter  should  attempt  to  torn  them  out  of  possession  at  the  expiration  of  tbe 
term.  It  also  gave  the  lessor  a  right  to  the  land,  and  to  rent  it  to  others  if  the  leasees  shoald  refuse  to 
accept  a  pottah  and  e:(eoute  a  l^ubooleut  within  the  time  prescribed  for  duly  ascertaining  and  fixing  the 
rent  to  be  paid  during  the  repe^ed  ferm. 

Where  nothing  is  s^id  in  the  ijara  ^  to  the  duration  of  the  neiy  lease,  a  term  for  n  longer  period 
than  the  original  term  cannot  reasonably  be  implied.  Accordingly,  it  was  held  to  be  too  late  for  the 
lessees  in  this  case  to  rely  upon  their  title  to  a  renewal  of  the  lease  which,  if  it  had  been  granted,  would 
now  have  expired. 

Nor  had  the  lessor  in  this  case  tl^e  right  to  measure  tl^e  lands  in  the  absence  of  the  lessees,  or  henelf 
to  determine  finally  the  rent  at  which  the  lease  should  be  renewed.  If  the  rent  &t  wbioh  the  lessor 
ofi!ered  to  renew  the  lease  were  too  high,  the  lessees  were  not  bound  to  accept  it,  but  could  compel  the 
lessor  to  renew  at  a  proper  rate  having  regard  to  the  stipulations  of  the  lease. 

Sir  James  Stephen,  Q.C,,  Mr.  Leith,  Q,C,,  and  Mr,  C,  Bowen  for  Appellants. 

Mr.  Doyne  for  Respondent 

Sir  Barnes  Pea/sock  delivered  the  following  judgment : — 
The  appellants  in  this  case   are   Messrs.  Jardine,  Skinner,  and  Company. 
They  were  the  defendants  in  a  spit  brought  against  them  by  Rani  Sftrut  Soondari 
Debi  to  recover  possession  of  a  2  annas  15  gundas  share  of  upwards  of  20,000 
beegahs  of  chur  land. 

The  question  is  whether  the  plaintiff  was  entitled  at  the  time,  when  she 
commenced  her  suit,  to  treat  as  trespassers  the  defendants  who  had  unquestion- 
ably held  as  ijaradars  under  her.  The  ijara  was  dated  the  12th  Jeyt  1272, 
corresponding  with  the  yeXr  1865,  and  was  to  continue  for  a  term  of  five  years. 
It  comprised  a  large  quantity  of  land  besides  the  chur  land  now  in  dispute.  As 
to  the  latter  the  kubooleut  executed  by  the  defendants'  agent,  contained  the 
following  stipulation: — "Having  fixed  a  yearly  rent  of  Rs.  609  4  annas  for  your 
nij  share  of  20,950  beegahs,  describing  them  aa  per  boundaries  given  in  the  schedule 
below,  you  have  included  it  in  the  aforesaid  ijara  rent  of  Rs.  4,417  9  5."  I  shall 
be  in  possession  of  the  said  chur  as  a  jote.  Upon  the  expiration  of  the  term  of  the 
ijara  of  the  said  mehaJs,  a  pottah  and  kubooleut  will  be  respectively  given  and 
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taken  in  respect  of  the  jote,  regard  being  had  to  the  quantity  of  land  and  amount 
of  rent  that  shall  be  determined  to  belong  to  your  nij  share  in  accordance  with 
the  productive  power  of  the  land  within  the  area  determined  by  a  measurement 
of  the  said  chur.  If  I  do  not  take  a  pottah  and  give  a  kubooleut  within  two 
months  afber  the  fixing  of  the  rate  of  that  land,  you  will  make  a  settlement  with 
others."  In  other  words,  the  defendants  were  to  be  entitled  at  the  expiration  of 
the  term  of  five  years  to  a  renewal  of  the  lease  of  the  land  in  dispute  at  a  rent 
to  be  fiixed  according  to  the  measurement  of  the  land  to  be  made  at  that  time, 
and  to  the  productive  powers  of  the  land. 

The  defendants  at  the  expiration    of  the  lease  continued  in  possession. 
Nothing  was  done  with  regard  to  assessing  the  rent  for  the  new  lease  for  nearly 
three  years  afterwards,  but  the  defendants  remained  in  possession,  and  continued 
to  pay  the  old  rent  into  Court,  the  plaintiff  having  apparently  refused  to  accept 
it.     In  Pons  1279  the  plaintiff  caused  a  notice  to  be  served  upon  the  defendants, 
That  notice,  after  referring  to  the  above-mentioned  stipulation  in  the  kubooleut, 
and  stating  that  a  jummabundi  had  been  made  of  the  said  land  assessing  the  rent 
at  Rs.  1,448  8  2  under  a  measurement,  the  rates  being  fixed  in  accordance  with 
the  productive  powers  of  th^  various  sorts  of  land  mentioned  in  the  schedule,  and 
the  rates  paid  by  tenants  of  a  similar  class  for  lands  of  a  similar  description; 
proceeded  as  follows  :  "  Notices  have  been  repeatedly  given  to  you  requiring  the 
exchange  of  pottah  and  kubooleut,  but  you  have  notwithstanding  failed  to  appear 
and  miJce  any  settlement.     For  this  reason  you  are  again  informed  by  means  of 
this  notice  that  in  accordance  with  the  provisions  of  the  kubooleut  dated  14th 
Jeyt  1272  B.S.,  giveiji   by  you,  you  shall  appear  personally  or  through   your 
manager  or  other  authorised   person  within  two  months  from  the  date  of  the 
service  of  this  notice  at  Putia,  the  Sudder  Cutcherry  of  my  zemindary  and  apperr 
taining  to  Zillah  Rajshahye,  and  taking  a  pottah  at  the  rent  mentioned  in  this 
notice,  deliver  a  kubooleut.    If  you  do  not  do  this  within  the  said  period,  after 
its  expiration  a  settlement  will  be  made  with  others."     There  is  no  proof  of  the 
former  notices  mentioned  in  this  document.    For  all  that  appears  from  the 
evidence,  this  was  the  first  notice  served  upon  the  defendants.     Bome  further 
correspondence  took  place,  but  nothing  was  settled  between  the  parties,  and  the 
plaintiff  filed  her  plaint  in  August  1874.     The  defendants  insisted  that  by  reason 
of  a  long  occupation  of  the  lands  they  had  acquired  a  right  of  occupancy,  and  that 
the  plaintiff  had  no  right  to  turn  them  out  of  possession.    In  paragraph  Z  of  their 
written  statement  they  say :  ''  The  lands  in  dilute  have  been  held  by  us  in  jote 
right  for  upwards  of  12  years  since  their  formation,  and  the  plaintiff  therefore 
included  the  said  jote  in  the  pottah  of  12th  Jeyt  1272  and  realised  rent  accord- 
ingly.    The  rente  of  the  years  1277,  1278,  1279,  and  1280  have  been  deposited 
by  us  in  the  Moonsiff's  C!ourt  at  Jungipore.     We  have  acquired  the  right  of 
occupancy  in  the  plaintiff's  share  of  the  said  lands,  and  possess  a  legal  rig-ht  to 
hold  and  enjoy  the  same  on  payment  of  a  rental  of  Bs.  609  4  annas  per  year." 
They  claim^,  therefore,  a  right  of  occupancy  acquired,  by  virtue  of  the  provisions 
of  Act  VIII  of  1869  of  the  Bengal  'Government,  or  under  Act  X  of  1859  of  the 
Governor  General  in  Council. 

With  reference  to  this  claim  the  Judge  of  the  Court  of  Firat  Instance  laid 
down  two  issues,  the  4th  and  5th,  which  are :  "Was  there  a  jotedar  holding  by 
defendants  of  plaintiff's  share  antecedent  to,  iudepldndent  of,  and  not  merged  in 
the  interest  conferred  by  the  ijara  lease.  If  there  were  such  a  jotedar  holding, 
has  it  ripeneci  into  a  right  of  occupancy  ? "  In  his  judgment  at  page  97  he  says : 
**  I  find  that  the  defendiants  had  a  jotedary  tenure  antecedent  to  the  ijara  lease, 
and  not  merged  therein ;  but  that  this  tenure  has  not  been  shown  to  have  been 
strengthened  by  the  acquisition  of  a  right  of  occupancy  in  the  lands  included 
therein.''  As  their*  Lordships  understand  the  learned  Jodge  in  this  part  of  his 
judgment,  he  ^eld  thai  there  wa^  a  jot^dl^7  holding,  but  that  the  defendants  bad 
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not  gained  a  right  of  occupancy  which  entitled  them  to  hold  possession  as  aghast 
the  plaintiff  independently  of  the  stipulation  in  the  ijara. 

The  High  Court  put  their  conclusions  on  the  above  issues  far  more  clearly. 
They  say  :  **  At  any  rate  it  seems  an  irresistible  conclusion  that  the  occupancy  of 
the  defendants  in  these  lands  was  connected  with  and  arose  entirely  out  of  their 
i^enure  as  ijaradars  of  the  pei^unnah.  That  being  so,  the  case  falls  under  the 
repeated  decisions  of  this  Court  that  no  farmer  or  leaseholder  can,  during  the 
term  of  Ins  lease,  create  for  himself  a  subtenure  which  is  to  enure  after  the  lease 
expires  to  the  prejudice  of  the  owner  whose  locum  tenens  he  is  during  the  term  of 
his  lease.  But  even  if  that  were  not  so  it  is  impossible  to  see  how  the  defendants 
could  have  acquired  either  a  right  of  occupancy  or  a  jotedar  right  in  respect  of  an 
undivided  share  of  an  estate/' 

Their  Lordships  (Jo  i^ot  concur  in  the  view  thus  expressed  by  the  High 
Court,  to  the  effect  that  a  right  of  occupancy  cannot  be  acquired  in  respect  of  an 
undivided  share  of  an  estate ;  but  they  fully  concur  in  the  conclusion  that  the 
defendants'  holding  as  ijaradars  prior  to  and  during  the  lease  of  1865  did  not  create 
in  them  a  right  of  occupancy,  and  that  after  the  expiration  of  the  lease  of  1865 
they  held  over,  subject  to  the  terms  of  that  leqse. 

They  are  also  clearly  of  opinion  that  in  point  of  law  the  agreement  contained 
in  the  pottah  to  grant  a  renewal  of  the  lease  did  not  create  or  vest  in  the  defend- 
ants a  fresh  term  of  years.  It  merely  gave  them  a  right  to  a  renewal  of  the  lease, 
and  to  compej  the  plaintiff  to  renew  it  if  she  should  ^.ttempt  to  turn  them  out  of 
possession  at  the  expiration  of  the  term.  It  also  gave  the  plaintiff  a  right  to  the 
land,  and  to  let  it  to  others  if  the  defendants  should  refuse  to  accept  a  pottah  and 
execute  a  kubooleut  within  two  months  after  the  rent  to  be  paid  during  the 
renewed  term  should  have  been  duly  ascertained  and  fixed.  Accordingly,  when 
after  the  expiration  of  the  lease,  and  beforp  the  defendants  acquired  a  right  of 
occupancy,  the  plaintiff  gave  them  notice  tb0»t  unless  they  renewed  the  lease 
according  to  the  terms  which  she  pointed  out,  she  would  S3ttle  with  others,  or  in 
other  words  that  she  would  turn  them  out  of  possession,  the  defendants  might  if 
they  had  pleased  have  required  the  plaintiff  to  perform  I^er  agreement,  and  to 
grant  them  a  lease  upon  the  terms  stipulated ;  but  even  if  they  had  done  so  they 
could  not,  in  their  Lordships'  opinion,  have  compelled  her  to  grant  a  lease  for  a 
longer  peripd  than  five  years.  Nothing  is  said  in  the  ijara  as  to  the  duration  of 
the  new  leasjB,  and  a  term  fo^  a  longer  period  than  the  original  term  could  not 
reasonably  be  implied.  The  defendants  nowever  took  no  measures  to  obtain  a 
renewal  pf  the  lease,  and  at  the  present  moment  the  period  of  five  vears  from  the 
expiration  of  the  lease  of  1865  has  expired.  The  Judges  of  the  High  Court  say: 
"  She  waited  for  three  years  after  the  expiry  of  the  ijara  lease  before  she  gave 
notice  to  the  defendants,  and  allowed  the  defendants  to  occupy  at  the  old  rate, 
which  was  very  much  less  than  what  was  now  demanded.  After  that  she  waited 
for  two  years  more  before  she  brought  the  present  suit ;  and  finally  about  six  or 
seven  years  hjavp  now  elapsed  since  ttie  termination  of  the  ijara,  and  the  defendants 
are  still  holding  at  the  rate  of  lis.  609  that  which  the  plaintiff  claims  to  be  worth 
Rs.  4,000.  Having  regard  simply  to  this  circumstance,  it  appears  to  us  that  the 
defendants  had  already  had  the  full  benefit  which  they  could  have  derived  from 
the  stipulation  in  the  ijara  pottah.  They  could  not  have  required  the  plaintiff  to 
give  them  the  land  for  more  than  five  years,  nor  could  they  have  expected  to  hold 
the  land  at  anything  like  so  favorable  a  rent  as  that  at  which  they  have  been  so 
long  enjoying."  Their  Lordships  are  of  opinion  that  the  plaintiff  had  no  right  to 
measure  the  lands  in  the  absence  of  the  defendants,  or  herself  to  determine  fiually 
the  rent  at  which  the  lease  should  be  renewed.  If  the  rent  at  which  the  plaintiff 
offered  to  renew  the  lease  were  too  high,  the  defendants  were  not  bound  to  accept 
it ;  but  in  that  case  it  lay  upon  them  to  take  measures  to  compel  the  plaintiff  to 
renew  at  a  proper  rate,  having  regard  to  the  stipulations  of  the  lease.    This  they 
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did  not  do  at  any  time  before  the  couimeneemeut  of  the  suit  otherwise  than  hy 
stating  in  the  letter  of  the  4th  November  1873  (p.  52)  their  readiness  i^  accept  a 
renewal  at  a  rent  to  be  fixed  in  accordance  with  the  terms  stipulated.  Even  in 
their  defence  to  the  suit,  though  they  stated  that  they  were  rea4y  to  take  a  pottah^ 
upon  the  terms  stipulated,  they  still,  as  already  stated,  set  up  a  right  of  occupancy 
at  the  rent  of  Bs.  609  4  annas  a  yeiM**  It  appears  that  a  great  portion  of 
the  land  has  been  dilqviated,  and  it  would  be  impossible  now  to  measure  the  land 
as  it  existed  at  the  time  of  the  expiration  of  the  lease,  or  to  ascertain  what  were 
the  productive  powers  of  the  land  at  that  time. 

Their  liordships  are  of  opinion  thQ.t  the  plaiatiff  had  a  right  to  turn  the 
defendants  out  of  possession  at  the  expiration  of  the  term  granted  by  the  lease  of 
1865,  except  so  ff^r  as  that  right  was  qualified  by  the  stipulation  for  a  renewal ; 
that  the  defendants  at  the  expiration  of  that  lease  liad  an  equitable  right  to  ^ 
renewal  according  to  the  stipulations  in  the  agreement ;  but  that  it  is  too  late  for 
them  to  rely  upon  their  title  to  a  renewal  of  the  lease  which,  if  it  had  been  grantedj, 
would  now  have  expired.  They  h^ve,  therefpre,  no  equity  to  resist  the  plaintifiT'ii 
claim  to  recover  the  possession  of  the  land. 

Under  these  circumstances  their  Lordships  are  of  opinion  that  the  decree  of 
the  High  Ooyrt  ought  to  be  aflirmed,  and  they  will  humbly  advise  Ifer  Afajesty 
to  that  effect,     The  appellants  must  pay  the  costs  of  this  appeal. 


The  31st  May  1878. 

Preseifit : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Practice  {Priuy  GouticU) — Be-openiTUf  or  varying  Order  in  Council — Default 

— Coram,  iwn  judice — Ree  Judicata^ 

Petition  of  Trilokinath  in  the  matter  of  the  ^^ppeal  of  Maharajah  Pertab  Narain 
Singh  versus  Maharanee  Suhhao  Koer  and  otherSy  from  the  Court  of  the 
Commissioner  of  Fyzabad  in  Oudh. 

An  order  of  Her  Majesty  in  Council  cannot  be  re*opened  or  varied  unless,  by  some  accident,  without 
any  blame,  and  without  any  default  on  the  pari  of  the  party  himself,  he  has  nqt  been  heard,  and  an  order 
has  been  inadvertently  made  as  if  he  had  been  heard — but  not  on  the  mere  ground  that  he  was  not 
properly  represented  upon  the  appeal  or  cited  to  appear  to  it,  and  where  it  could  not  be  said  that  there 
had  been  no  defi^alt  on  the  part  of  the  petitioner. 

The  objection  that  the  petitioner  was  never  properly  made  a  party  to  the  suit  in  the  Courts  below» 
and  that  the  proceedings  in  India,  bo  far  as  he  was  concerned,  were  coram  non  judice^  was  held  to  be 
one  which  could  only  be  property  tried  in  a  new  suit,  since,  if  the  facts  alleged  could  be  established,  the 
final  decree  in  the  suit,  considered  independently  of  the  Order  in  Council,  and  merely  as  a  decree  of  the 
Indian  Courts,  would  probably  not  be  rea  judicata  against  the  petitioner. 

Si/r  James  Stephen,  Q.C,  Mr.  Doyne,  and  Mr,  ^es  for  Petitioner. 
Mr,  Leith,  Q.C,  and  Mr.  Oraham  for  Appellant 

Sir  James  Colvile  gave  judgment  as  follows : — 
This  application  seems  to  involve  two  distinct  questions : — 
Ist.  Whether  the  petitionei^  if  assumed  to  have  been  properly  made  a  party 
to  the  suit  in  the  Courts  below,  and  bound  by  the  proceedings  therein^  is  entitled 
to  have  a  re-hearing  of  the  appeal  by  reason  of  his  not  having  entered  an  appear- 
ance as  respondent  to  the  appeal,  or  authorised  any  person  to  do  so  for  him ;  and 
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of  the  appellant  having  failed  to  take  the  usual  steps  against  him  in  order  either 
to  compel  his  appearance,  or  to  have  the  appeal  regularly  heard  ex  parte  against 
him. 

2ndly.  Whether,  under  the  oircumstances  stated  in  the  petition,  he  ought 
not  to  be  treated  as  a  person  not  properly  represented  in  the  suit  in  the  Courts 
below,  and  therefore  not  bound  by  the  proceedings  therein ;  and  if  so,  whether  he 
is  entitled  to  have  tiie  Order  of  Her  Majesty  in  (>)uncil  varied  so  as  to  prevent  itf 
being  used  against  him  as  a  bar  to  any  prooeedings  which  he  might  otherwise  be 
entiUed  to  take  in  the  Courts  of  India. 

The  first  question  must,  their  Lordships  think,  be  answered  in  the  negative. 
The  jealousy  with  which  this  tribunal  regards  any  attempt  to  question  the  finalify 
of  one  of  its  judgments,  particularly  after  its  confirmation  bvan  Order  in  Ooundl; 
the  very  rare  instances  in  which  such  an  Order  has  been  allowed  to  be  re-opened 
or  varied;  and  the  peculiar  grounds  upon  which,  if  at  all,  this  can  be  permitted, 
are  elaborately  considered  in  Lord  Brougham's  judgment  in*  the  case  of  Bajunder- 
narain  Rosy,  MohundeTvaravifi  Hae,  1  Moore's  P.  C.  Cases,  117;  and  in  the  more 
recent  case  of  ex  parte  Kistonauth  Roy,  L.  R,  2  P.  C.  Appeals,  274.  It  results 
from  these  authorities  that  the  thing  cannot  be  done  unless  by  some  accident, 
without  any  blame,  and  without  any  default  on  the  part  of  the  party  himself,  he 
has  not  been  heard,  aiid  an  order  has  been  inadvertently  made  as  if  he  had  been 
heard. 

Now,  what  are  the  facts  in  this  case  as  regards  the  proceedings  on  the  appeal 
here.  The  appellant,  who  has  been  successful  here,  brought  his  suit  in  the  proper 
Coiirt  of  Oudh  for  a  declaration  of  his  title  as  the  sucieessor  to  the  ta^ookdaiy 
estates  of  the  late  Mah9rajah  Man  Singh  (not  prayipg  for  ft  decree  of  possession) 
against  the  Maharanee  and  widow  of  Man  Singh,  the  petitioner,  then  an  infant, 
as  represented  by  Luchmi  Nath,  his  brother  and  guardian,  and  two  other  parties 
(one  being  Luchmi  Nath  in  his  own  right),  who,  for  the  present  purpose,  may  be 
left  out  of  consideration.  The  Court  of  First  Instance  dismissed  the  plaintiff's 
claim,  and  that  decree  -was  aflSrmed  by  the  Appellate  Court,  with  only  ^  variation 
as  to  the  costs  of  the  suit,  ^hich  the  Appellate  Court  directed  to  be  paid  to  all 
parties  out  of  the  estate,  insteistd  of  leaving  each  party  to  bear  his  own  costs.  In 
the  heading  of  both  decrees  the  petitioner  is  named  as  one  of  the  defendants;  in 
the  Lower  Court  as  an  infant,  appearing  by  his  guardian  Luchmi  Nath ;  in  the 
Appellate  Court  as  an  ordinary  defendant. 

The  crucial  question  in  the  cause  was,  whether  an  instrument  in  the  nature 
of  a  will  executed  by  the  late  Maharajah  on  the  22nd  April  1862,  and  iin4er 
which  his  widow  had  executed  an  appointment  in  favor  of  the  petitioner,  had 
been  revoked  by  the  Maharajah  in  his  lifetime. 

This  tribunal  decided  this  question  in  favor  of  the  plaintiff  (appellant),  re- 
versing the  decrees  of  l^pth  the  Courts  below,  ^d  s^bstitutuig  a  declaration  of  the 
title  of  the  appellant  as  heir  to  the  Maharajah  under  cl.  4  s.  22  of  Act  I  of  1869. 
The  report  to  Her  Majesty  was  made,  after  a  full  hearing,  on  the  assumption  that 
the  petitioner,  as  well  as  the  Maharanee,  was  represented  by  the  Counsel  whp 
appeared  as  for  the  respondents  on  the  appeal ;  and  the  Order  in  Council  made  in 
pursuance  of  it  is,  on  the  face  of  it,  a  final  adjudication  against  both  in  favor  of 
the  appellant's  title. 

It  is  now  said,  howevA*,  that  the  petitioner  never  appeared  to,  and  was  not 
represented  on,  this  appeal ;  and  that  the  proper  steps  to  have  it  heard  against 
him  ex  pa/rte  were  nbt  taken.  This  case  is  supported  by  the  affidavit  of  Mr. 
Wilson,  the  solicitor,  who  ostensibly  conducted  the  appeal  for  the  respondents, 
who  swears  that  he  was  retained  only  for  the  Maharanee ;  that  he  entered  an 
appearance  for  her  alone;  that  he  had  no  instructions  to  appear  for  the  petitioner, 
and  never  entered  an  appearance  on  his  behalf;  and  that  although  the  case  filed 
by  him  was  intituled  in  the  same  manner  as  the  appellant's  petition  of  appeal. 
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and  was  headed,  "  Case  of  the  above  respondents/'  this  was  by  a  clerical  en*or, 
which  was  not  discovered  by  him  until  it  was  recently  (that  is  presumably  after 
the  hearing  of  the  appeal)  brought  to  his  notice, 

On  the  other  hand,  it  seems  to  their  Lordships  to  be  established  by  the* 
affidavits  of  Mr.  Lattey  and  of  his  clerk,  Mr.  Hewett,  by  the  Record  itself,  and  by 
the  bill  of  costs  hereafter  mentioned  all  taken  together,  that  although  Mr.  Wilson 
sent  to  Messrs.  Watkins  and  Lattey,  the  solicitors  for  the  appellant,  a  note  to  this 
effect, "  Maharajah  Pertab  Narain  Singh  v.  Mahara/nee  &uhhao  Koer-^l  have 
this  day  entered  appearance  for  the  respondent  in  the  above  appeal,"  Messrs. 
Watkins  and  Lattey,  on  the  96th  May  following,  when  they'  sent  the  manuscript 
Record  to  Mr.  Wilson  in  the  usual  course  of  business,  distinctly  asked  him  by 
letter  whether  he  appeared  for  all  the  respondents,  and  received  no  answer  to 
that  enquiry ;  that  afterwards,  and  in  the  month  of  November  1876,  when  a  derk 
of  Mr.  Wilson's,  and  Mr.  Hewitt,  on  behalf  of  Messrs.  Watkins  and  Lattey,  met  at 
the  Council  Office  for  the  examination  of  the  printed  record,  the  former  endorsed 
his  own,  and  allowed  the  appellant's  proof  of  the  record  to  be  endorsed,  '^T.  L. 
Wilson,  for  the  respondents;"  that  the  record  as  finally  printed  bears  that  in- 
dorsement; that  Mr.  Wilson,  in  May  and  June  1877/ was  served  with  orders 
calling  upon  him  to  bring  in  the  printed  cases  of  all  the  respondents ;  that  he 
made  no  objection  to  the  form  of  such  orders,  but  ultimately  brought  in  the 
printed  case,  headed  as  the  case  of  **  the  above-named  respondents  ;*'  that  he  thus 
induced  his  opponents  and  this  Committee,  on  the  hearing  of  the  appeal,  to 
believe  that  he  was  acting  for  all  the  respondents ;  and  that  after  their  Lordships 
had  pronounced  tiieir  decision,  which,  amongst  other  things,  directed  the  costs  of 
all  parties  to  tiie  appeal  to  be  taxed,  with  a  view  to  the  payment  of  them  out  of 
the  estate,  he  brought  in  before  the  Registrar  a  bill  of  costs,  which  was  nob  only 
headed  as  the  bill  of  costs  of  all  the  respondents,  but  contained  items  of  charge 
relating  to  the  correspondence  between  himself  and  the  petitioner  in  India  with 
reference  to  the  appeal. 

Their  Lordships  must  remark  that  if  the  case  stood  here,  they  would,  upon 
these  facts,  have  serious  ground  of  complaint  against  Mr.  Wilson,  whose  conduct 
of  the  case  of  his  admitted  client,  if  he  really  had  no  authority  to  represent  the 
petitioner,  was  such  as  to  mislead  not  only  his  opponents,  but  their  Lordships. 
They  cannot  admit  his  explanation  that  the  heading  of  the  case  was  a  mere 
clerical  error,  and  that  in  fact  hie  was  acting,  and  purporting  to  act,  for  the 
Maharanee  alona  Whatever  may  have  been  his  personal  knowledge  of  these 
proceedings,  he  must  be  held  to  be  responsible  for  the  acts  of  his  clerks,  and 
cannot  be  acquitted  of,  to  say  the  least,  gross  carelessness  in  allowing  the  appeal 
to  be  conducted  as  he  says  it  was. 

The  case,  however,  does  not  rest  on  Mr.  Wilson's  conduct  of  the  appeal.  The 
petitioner  ha3  himself  filed  an  affidavit,  from  which  it  appears  that  in  May  1875, 
after  the  decree  of  the  Appellate  Court  in  India,  but  whilst  the  appeal  to  Her 
Majesty  was  pending,  the  Maharanee  executed  a  further  appointment  in  his  favor, 
by  which  she  relinquished  the  life  interest  w^ch  she  had  Reserved  by  the  former 
instrument ;  that  h^,  being  then  of  full  age,  thpugh  a  minor  when  the  su^t  was 
commenced,  was  put  into  possession  of  the  property ;  and  in  1877  corresponded 
directiy  with  Mr.  Wilson  touching  the  appeal,  in  which,  in  fact,  he  had  become 
the  sole  person  interested,  and  furnished  the  funds  for  defending  it,  at  all  events 
in  the  name  of  the  Maharanee.  He  bad,  therefore,  full  knowledge  of  the  pendency 
of  the  appeal ;  and  unless  he  was  content,  as  he  might  well  be,  since  their  title 
was  almost  identical,  to  defend  it  in  the  name  of  the  Maharanee,  he  might  have 
taken,  and  ouffht  to  have  taken,  the  necessary  steps  to  appear  by  separate  Counsel 
in  order  to  defend  his  interests.  It  seems,  then,  to  their  Lordships  that  his  is  not 
a  case  in  which,  according  to  the  principles  laid  down  in  the  cases  above  referred 
to,  the  Order  of  Her  Majesty  can  be  re-opened  or  varied,  on  the  mere  ground  that 
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he  was  not  properly  represented  upon  the  appeal,  or  cited  to  appear  to  it.  It 
cannot  be  said  there  has  been  no  default  on  the  part  of  the  petitioner. 

He  asserts,  however,  that  he  was  never  properly  made  a  party  to  the  suit  in 
the  Courts  below,  and  that  the  proceedings  in  India,  so  far  as  he  is  concerned, 
were  coram  non  judice.  He  alleges  that  his  brother  Luchmi  Nath  was  not  his 
guardian  ;  that  the  objection  was  taken  in  an  early  stage  of  the  suit ;  that  Luchmi 
Nath  was  then  dismissed  from  the  suit)  not  only  as  a  defendant  in  his  own 
capacity,  but  also  as  the  supposed  guardian  of  his  infant  brother ;  that  no  guardian, 
ad  litem,  was  ever  appointed  in  his  place;  that  whatever  part  L(uchmi  Nath 
afterwards  took  in  the  management  of  the  suit,  he  took  as  a^ent  on  behalf  of  the 
Maharanee  alone ;  that  he,  the  petitioner,  was  never  properly  represented  in  the 
suit,  was  never  duly  served  with  process  therein,  and  th^t  if  his  name  was  retained 
in  the  title  of  the  cause,  it  was  so  retained  irregularly  and  improperly.  If  these 
facts  can  be  established,  it  may  be  that  the  final  decree  in  the  suit,  Le.,  the  decla- 
ration of  the  plaintiff's  title,  considered  independently  of  the  Order  in  Council* 
and  merely  as  a  decree  of  the  Indian  Courts,  would  not  be  res  jiidicata  against 
the  petitioner.  But  it  is  clear  that  that  issue  can  only  be  properly  tried  in  a  new 
suit  in  India.  And  there*  is  the  more  reason  f<»:  trying  the  question  in  India, 
since  what  the  petitioner  desires  is  not  a  mere  re-hearing  of  the  cause  on  the 
evidence  as  it  stands,  which  would  probably  be  of  little  advantage  to  him,  but  a 
re-trial  of  it  on  fresh  evidence. 

It  is,  however,  said  that  in  such  a  suit  in  India  the  Order  in  Council  might 
be  opposed  to  him  as  a  fatal  bar.  It  would,  however,  be  open  to  the  petitioner 
to  contend  that  it  was  not  such  a  b^r,  if  he  should  succeed  in  showing  that  he 
was  not  bound  by  the  decree  against  which  the  appeal  was  preferred.  Their 
Lordships  do  not  wish  to  prejudge  that  question,  as  they  would  prejudge  it,  if 
upon  this  application  they  were  to  recoi^mend  Her  Majesty  to  vary  the  Order  in 
Council.  Should  a  new  suit  ever  be  brought,  the  determination  of  the  Indian 
Courts  upon  that,  as  upon  any  other  question  raised  in  such  suit,  will  be  subject 
to  appeal  Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to 
dismiss  this  petition  with  costs. 


The  5th  June  1878. 

Present  : 

Lord  Selborne,  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Legislative  Power  of  Governor- General  in  Council — Jurisdiction  of  High  Court 
{Exclusion  of) — Act  XXII  of  1869 — Power  of  Lieutenant-Governor  to  extend 
the  Act — Conditional  Legislation — Garo,  Khasi^  and  Jaintia  Hills, 

On  Appea^frow,  the  High  Court  at  Calcutta. 

The  Queen 

versus 

Burah  and  another. 

Act  XXII  of  1869  was  in  its  general  scope  within  the  legislative  power  of  the  Qovemor-General  in 
Council ;  and  so  far  from  being  in  contravention  of  any  of  the  provisions  of  the  Statute  24  aud  25  Vic. 
c  104,  or  of  the  Letters  Patent  issued  under  that  Statute  (as  altered  by  the  28  and  29  Vic.  c.  15),  such 
an  exercise  of  legislative  power  by  the  Governor-General  in  Ck>uncil,  as  might  remove  the  Garo  Hills  or 
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any  place  or  territory  from  the  jarisdiction  of  the  High  Court  at  Calcutta^  is  expressly  contemplated 
and  authorised  both  by  those  Statutes  and  by  the  Letters  Patent  themselves. 

Section  9  also  of  the  Act  of  1869,  which  entrusted  a  discretion  to  the  Licutenant''Gk)yemor  of 
Bengal  to  extend  the  Act  to  the  Khasi  and  Jaintia  Hills,  was  not  yZira  vires  at  the  Indian  Legislature  ; 
it  being  conditional  legislation,  and  not  a  ddegation  of  legislative  power. 

Sir  James  Stephen,  Q.C.,  and  Mr.  Graham  for  Appellant. 

Mr.  J.  B.  Norton,  Mr.  Raikes^  and  Mr.  Eardley  Norton  for  Hespondenti 

Lord  Selbome  delivered  the  following  judgment : — 
This  appeal  has  been  brought  under  the  following  circumstances  : — 
In  the  year  1869^  the  Indian  Legislature  passed  an  Act  (No.  XXII  of  1869), 
purporting  (1)  to  remove  a  district  called  the  Qaro  Hills  from  thd  jurisdiction  of 
the  Courte  of  Civil  and  Criminal  Judicature,  and  from  the  control  of  the  ofBces  of 
Revenue,  constituted  by  the  regulations  of  the  Bengal  Code  and  the  Acts  passed  by . 
any  Legislature  then  or  theretofore  established  in  British  India,  and  from  the  law 
prescribed  for  such  Courts  and  offices  by  such  regulations  and  Acts ;  and  (2)  to 
vest  the  administration  of  Civil  and  Criminal  Justice,  within  the  same  territory, 
in  such  officers  as  the  Lieutenant-Governor  of  Bengal  might,  for  the  purpose  of 
tribunals  of  first  instance,  or  of  reference  and  appeal,  from  time  to  time  appoint; 
This  Act  was  to  come  into  operation  on  such  day  as  the  Lieutenant-Governor  oi 
Ben^l  should)  by  notification  in  the  "  Calcutta  Gazette,"  direct.  By  the  9th 
Section,  the  Lieutenant-Governor  was  empowered  "  from  time  to  time,  by  notifica- 
tion in  the  '  Calcutta  Gazette/  "  to  "  extend^  mutatis  mutandia,  all  or  any  of  thd 
provisions  contained  in  the  other  sections  to  the  Jaintia  Hills^  the  Naga  Hillsi 
and  such  portion  of  the  Khasi  Hills  as  might,  for  the  time  being,  fortn  part  ot 
British  India,'^  being,  as  their  Lordships  understand^  a  mountainous  district,  con^ 
terminous  towards  the  east  with  the  Garo  Hills. 

The  Lieutenant-Governor  of  Bengal,  by  notification  in  the  manner  prescribed 
by  this  Act,  fixed  the  time  at  which  it  should  come  into  operation,  in  the  Garo 
Hills ;  and  afterwards,  by  another  notification  published  in  the  ''  Calcutta  Gazette," 
on  the  14th  October  1871,  he  extended  all  its  provisions  to  the  district  of  the 
Khasi  and  Jaintia  Hills,  declaring  the  administration  of  dvil  and  criminal  justice 
within  that  district  to  be  vested  in  the  Commissioner  of  Assam,  subject  to  the 
general  direction  and  control  of  the  Lieutenant-Governor ;  and  adding^  that  the 
Commissioner  should  exercise  the  powers  of  the  High  Court  in  the  civil  and 
criminal  cases  tmble  in  the  Courts  of  the  district ;  provided,  that  no  sentence  of 
death  should  be  carried  out  without  the  sanction  of  the  Lieutenant-GovemOi*,  and 
that  it  should  be  competent  for  the  Lieutenant-Governor  to  call  for  the  record  of 
any  criminal  ot  civil  case,  aud  to  pass  thereon  such  orders  as  to  him  might  seem 
fit;  and  that  the  Deputy-Commissioner  of  the'  district,  and  his  assistants,  the 
native  chiefs  and  officers,  and  the  subordinate  officers  of  Government,  should 
exercise  the  same  powers  as  they  had  hitherto  exercised,  until  otherwise  directed. 
Under  this  Act,  and  these  notifications,  one  Burah  (the  respondent  here)  and 
another  person^  since  deceased)  were  in  the  year  1876  tried  by  the  Deputy  Com- 
missioner of  the  Rhasi  and  Jaintia  Hills  upon  a  charge  of  murder  committed 
within  that  hill  territory.  They  were  convicted  and  sentenced  to  death,  but  on 
the  23rd  April  1876,  tJie  sentence  was  commuted,  by  the  Chief  Commissioner  of 
Assam,  to  transportation  for  life»  On  the  9th  July*1876,  they  presented  a  peti- 
tion of  appeal  to  the  High  Court  at  Calcutta ;  and  a  majority  of  the  Judges  of 
that  Court  (four  against  three)  decided,  after  argument  in  FuU  Bench,  that  the 
case  fell  within  their  appellate  jurisdiction  ;  and  they  sent  for  the  record  of  the 
proceedings,  with  a  view  to  an  adjudication  thereon.  From  that  decision  the 
present  appeal  has,  by  special  leave,  been  brought. 

The  ground  on  which  the  majority  of  the  High  Court  assumed  jurisdiction 
was^  that  s.  9  of  the  Act  of  1869,  purporting  to  authorise  the  Lieutenant- 
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Qovemor  of  Bengal  to  extend  the  Act  of  1869  to  the  Ehasi  and  Jaintia  Hills,  was 
in  excess  of  the  legislative  pow^ers  of  the  Governor-General  in  Council. 

In  the  argument  before  their  Lordships,  the  jurisdiction  of  the  High  Court 
was  sought  to  be  supported,  not  on  that  ground  only,  but  on  two  others  sAoo—^viz, 
(1),  that  the  Act  of  1869  did  not,  according  to  its  true  construction,  exclude  the 
jurisdiction  of  the  High  Court  as  to  the  Garo  Hills>  and,  therefore,  could  not  do  so 
as  to  the  Khasi  and  Jaintia  Hills,  assuming  them  to  have  been  brought  within  its 
operation;  and  (2)  that  the  whole  Act  of  1869  (at  least  so  far  as  it  might  affect 
the  jurisdiction  of  the  High  Court),  and  not  s.  9  only,  was  void,  and  uUra 
vires  of  the  Indian  ledslature.  i?he  latter  of  these  arguments  had  been  aiged 
unsuccessfully  before  tne  High  Court  at  Calcutta;  but  the  former  was  not  pre- 
sented to  that  Court,  and  was  first  suggested,  at  the  hearing  before  their  Lord- 
ships, by  the  junior  Counsel  for  the  respondent. 

Their  Lordships  will  &:st  deal  with  that  argument. 

It  was  founded  on  the  |)roposition,  that  s.  4  of  Act  XXII  of  1869  pur- 
ports to  remove  the  Garo  Hills,  not  from  the  jurisdiction  of  the  High  Court, 
established  by  Her  Majesty's  Letters  Patent  under  the  authority  of  Imperial 
Statutes,  but  only  from  that  of  the  Local  Courts,  constituted  by  the  Regulations 
of  the  Bengal  Code,  or  by  Acts  of  the  Indian  Legislature ;  and,  therefore,  that 
even  if  the  jurisdiction  of  those  Local  Courts  was  effectually  taken  away, 
and  others  (constituted  by  the  appointment  of  the  Lieutenant-Governor  of 
Bengal),  substituted  for  them,  the  appellate  jurisdiction  of  the  High  Couit 
remained^ 

Assuming  (but  not  deciding)  that  ''  the  Courts  of  Civil  and  Criminal  Judi- 
cature," mentioned  in  the  4th  Section  of  the  Act  of  1869,  were  only  the  Courts  of 
original  jurisdiction  established  under  the  Indian  Regulations  and  Acts^  their 
Lordships  think  that  the  supposed  consequence  does  not  follow.     It  may  be 
possible,  that  under  the  terms  of  the  8th  and  9th  Sections  of  the  High  Courts  Act 
(24  and  25  Vic,  cap.  104),  toother  with  the  27th  and  28th  Sections  of  the  Royal 
Letters  Patent  (28th  December  1865),  under  which  the  Calcutta  High  Court  is 
constituted,  appeals  might  have  gone  to  that  Court  from  criminal  Tribunals  of 
First  Instaiice,  established  by  the  Lieutenant-Governor  of  Bengal,  in-tiie  Garo, 
or  the  Khasi  and  Jaintia  Hills,  if  Act  XXII  of  1869  had  made  no  other  provision 
for  such  appeala    But  the  5th  Section  of  that  Act  distinctly  authorised  the 
Lieutenaut-Governor  to  appoint  Tribunals,  not  of  First  Instance  only,  but  also  of 
''Reference  and  Appeal ;"  and,  by  the  notification  now  in  question,  he  has  done 
so,  giving  the  powers  of  ihe  High  Court  to  the  Commissioner  of  AeBam>  with  an 
ultimate  controlling  authority  to  himself.     Unless,  therefore,  the  whole  Act  of 
1869,  01*  the  9th  Section  of  tlmt  Act,  was  void,  as  being  in  excess  of  the  legislative 
powers  of  the  Governor-General  in  Council,  the  jurisdiction  of  the  £ligh  Court 
nas  been  excluded. 

Th^  next  question  is,  whether  the  whole  Act  of  1869  is  void  ?  It  is  said  to 
he  so,  because  the  jurisdiction  of  the  High  Court  was  established  by  the  Act  of 
the  Imperial  Parliament  already  referred  to  (24  and  25  Vic.,  cap.  104),  which 
paased  in  the  same  Session  with  the  Indian  Councils  Act ;  and  because,  by  s.  22 
of  ihe  Indian  Councils  Act  (24  and  25  Via,  cap.  67),  the  power  of  the  Governor'' 
General  in  Council  "  to  make  laws  and  regulations  for  repealing,  amending,  or 
altering  any  laws  or  regulations  whatever  now  in  force,  or  hereafter  to  be  in  force, 
in  the  Indian  territories  now  under  the  dominion  of  Her  Majesty,  and  to  make 
laws  and  regulations  for  aU  persons,  whether  British  or  native,  forei^ens  or  others, 
and  for  all  Courts  of  Justice  whatever,  and  for  aU  places  or  thmgs  whatever 
within  the  said  territories,''  is  qualified  by  certain  conditions ;  one  of  which  is, 
"  that  the  Governor-General  shall  not  have  the  power  of  making,  any  laws  or 
regulations  which  shall  repeal,  or  in  any  way  affect,  any  of  the  provisions  of  any 
Act  passed  in  this  present  Session  of  Parliament,  or  hereafter  to  be  passed^  in  any- 


(559) 

wise  affecting  ^er  Majesty's  Indian  territories,  or  the  inhabitants  thereof/'  None 
of  the  other  conditions,  expressed  in  the  Act,  apply  to  this  case. 

The  question,  therefore,  is,  whether  an  exercise  of  the  legislative  power  of 
the  Governor-General  in  Council,  purporting  to  exclude  the  jurisdiction  of  the 
High  Court  within  these  particular  districts,  is  inconsistent  with  any  of  the  pro- 
visions of  24  and  25  Vic,  cap.  104  ? 

Now,  it  appears  to  their  Lordships,  from  the  express  terms  of  the  Act  24  and 
25  Yict.  cap.  104,  that  (unless  there  should  be  anything  to  the  contrary  in  the 
Letters  Patent  under  which  the  High  Court  is  established)  the  exercise  of  jurisdic- 
tion in  any  part  of  Her  Majesty's  Indian  territories,  by  the  Hi^h  Courts,  was 
meant  to  be  subject  to,  and  not  to  be  exclusive  of,  the  general  legi^ative  power  of 
the  Governor-General  in  Council,  as  to  "  all  Courts  of  Justice  whatever." 

By  the  1st  Section  of  that  Act,  Her  Majesty  was  authorized,  by  Letters  Patent^ 
''  to  erect  and  establish  a  High  Court  of  Judicature  for  the  Bengal  division  of  the 
Presidency  of  I^ort  William,'  and  others  at  Madras  and  Bombay.  I'he  next  six 
Sections  relate  to  the  qualifications,  tenure  of  oMce,  and  emoluments,  etd,  of  the 
Judges  of  such  Courts.  The  8th  Section  abolishes,  ^-om  the  date  of  their 
establishment,  thid  previously  existing  Supreme  and  Sudder  Courts  in  the  several 
Presidencies.  The  material  provisions  as  to  jurisdiction  are  contained  in  the  9th, 
11th,  and  12th  Sectiona  The  10th  and  18th  mav  be  laid  out  of  the  case,  because 
they  Were  both  repealed  by  a  subsequent  Act  of  1865  (28  and  29  Vict,  cap.  15). 
But,  as  some  argument  was  founded  on  the  18thj  it  may  be  fit  here  to  observe, 
that,  by  that  Section,  Her  Majesty  was  empowered  to  make  orders  in  Opiincil 
transferring  any  territonr  or  place  from  the  Jurisdiction  of  one  to  the  jurisdiction 
of  any  other  of  the  Eugh  Courts,  *'and  generally  to  alter  and  determine  the 
territorial  limits  of  the  said  several  Courts :"  and  that  the  same  power  wa^,  in 
substance,  conferred  upon  the  Governor-General  of  India  in  Council  (not  in  his 
legislative,  but  in  his  executive  capacity)  by  the  repealing  Act  of  1865t 

The  9th  Section  of  24  and  25  Yict.,  capi  ld4,  expres^y  says,  that  each  of  the 
High  Courts  shall,  within  its  own  Presidency,  have  such  civil,  criminal,  and  other 
jurisdiction  "  as  Her  Majesty  may,  by  her  Letters  Patent,  grant  and  direct ;''  and 
that,  **  save  as  by  such  Letters  Patent  may  be  otherwise  directed,  and  subject  and 
without  prejudice  to  the  legislative  powers  in  relation  to  the  matters  aforesaid  of 
the  Governor-General  of  India  in  Council,**  the  High  Court  in  each  Presidency 
shall  have  all  the  jurisdiction  of  the  former  Supreme  and  Sudder  Courts,  abolished 
by  s.  8.  The  authority  of  the  Indian  Legislature  over  the  jurisdiction  of  the 
High  Courts  (so  far^  at  all  events,  as  the  exercise  of  that  authority  might  be  con- 
sistent with  Her  Majesty's  Letters  Patent)  is  here  distinctly  recognized. 

The  1 1th  Section  is  similar  in  efiect.  It  enacts  that,  after  -the  establishment  of 
the  High  Courts,  every  provision  in  any  Act  of  Parliament,  Order  in  Council,  Charter, 
or  Act  of  the  Legislature  of  India,  which  had  been  applicable  te  the  Supreme 
Courts  of  Bengal,  Madras,  and  Bombay,  shall  be  applicable  te  the  High  Courts,  as 
far  as  may  be  consistent  with  that  Act  itself^  and  the  Letters  Patent  te  be  issued 
under  it,  "  and  subject  te  the  legislative  powers,  in  relation  te  the  matters  afore- 
said, of  the  Governor-General  of  India  in  Council"  The  12th  Section  contains 
nothing  of  importance  to  the  present  question^ 

The  Act  of  1865  (under  which  the  Calcutta  Letters  Patent  of  the  28th 
December  1865  were  actually  issued),  concludes  witlkan  express  saving  of  "the 
power  of  the  Governor^General  in  Council  at  meetings  for  the  purpose  of  making 
laws  and  regulations.'' 

Lastly,  by  the  Letters  Patent  of  the  28th  December  1865  (clause  44),  it  is 
'*  ordained  and  declared  that  all  the  provisions  of  these  our  Letters  Patent  are 
subject  te  the  legislative  powers  of  the  Gbvemor-General  in  Council,  exercised  at 
meetings  for  the  purpose  of  making  laws  and  regulations/' 

So  far^  therefore,  from  being  in  contravention  of  any  of  the  provisions  of  the 
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{Statute  24  and  25  Vici,  (jap.  104,  or  of  the  Letters  Patent  issued  under  that 
Statute  (as  altered  by  the  Act  of  1865),  their  Lordships  find  that  such  an  exercise 
of  legislative  authority  by  the  Governor-General  in  Council,  as  might  remove 
any  place  or  territory  from  the  jurisdiction  of  the  High  Court  at  Calcutta,  is 
expressly  contemplated  and  authorized  both  by  those  Statutes  and  by  the  Letters 
Patent  themselves^  Their  Lotdships,  under  these  circumstances,  agree  with  the 
High  Court,  that  Act  No.  XXII  of  1869  was,  in  its  general  scope,  within  the 
legislative  power  of  the  Governor-General  in  Council :  and  they  are  therefore 
brought  to  the  consideration  of  the  more  limited  question,  whether,  consistently 
with  that  view,  the  9th  Section  of  that  Act  ought  nevertheless  to  be  held  void  and 
of  no  effect. 

The  ground  of  the  decision  to  that  effect  of  the  majority  of  the  Judges  of  the 
fiigh  Coiirt  was,  that  the  9th  Section  was  not  legislation,  but  was  a  delegation  of 
legislative  power.  In  the  leading  judgment  of  Mr.  Justice  Markby,  the  principles 
of  the  doctrine  of  agency  are  relied  on ;  and  the  Indian  Legislature  seems  to  be 
regarded  as,  in  effect,  an  agent  or  delegate,  acting  under  a  mandate  from  the 
Imperial  Parliament,  which  must  in  all  cases  be  executed  directly  by  itself. 

Their  Lordships  cannot  but  observe  that,  if  the  principle  thus  suggested  were 
<;orrect,  and  jtlstined  the  conclusion  drawn  from  it,  they  would  be  unable  to 
follow  the  distinction  made  by  the  majority  of  the  Judges  between  the  power 
conferred  upon  the  Lieutenant-Governor  of  Bengal  by  the  2nd  and  that  conferred 
on  him  by  the  9th  Section.  If,  by  the  J9th  Section,  it  is  left  to  the  Lieutenant- 
Governor  to  determine  whether  the  Act,  or  any  part  of  it,  shall  be  applied  to  a 
certain  district^  by  the  2nd  Section  it  is  also  left  to  him  to  determine  at  what 
time  that  Act  shall  take  effect  as  law  any  whei*e.  Legislation  which  does  not 
directly  fix  the  period  for  its  own  commencement^  but  leaves  that  to  be  done  by 
an  external  authority,  may  with  quite  as  much  reason  be  called  incomplete,  as 
that  which  does  not  itself  immediately  determine  the  whole  area  to  which  it  is  to 
be  applied,  but  leaves  this  to  be  done  by  the  same  external  authority.  If  it  is 
an  act  of  legislation  on  the  part  of  the  external  authority  so  trusted  to  enlarge  the 
area  within  which  a  law  actually  in  operation  is  to  be  applied,  it  would  seem 
d  fortiori  to  be  cm  act  of  legislation  to  bring  the  law  originally  into  operation  by 
fi-^ing  the  time  for  its  commencement. 

But  theii"  Lordships  are  of  opinion  that  the  doctrine  of  the  majority  of  the 
Court  is  Erroneous,  and  that  it  rests  upon  a  mistaken  view  of  the  powers  of  the 
Indian  Legislature,  and  indeed  of  the  nature  and  principles  of  legislation.  The 
Indian  Legislature  has  powers  expressly  limited  by  the  Act  of  the  Imperial 
Parliament  which  created  it,  and  it  can>  of  course,  do  nothing  beyond  the  limits 
which  circumscribe  these  powers*  But,  when  acting  within  those  limits,  it  is  not 
in  any  sense  an  agent  or  delegate  of  the  Imperial  Parliament,  but  has,  and  was 
intended  to  have,  plenary  powers  of  legislation,  as  large>  and  of  the  same  nature, 
es  those  of  Parliament  itself.  The  established  Courts  of  Justice,  when  a  question 
arises  whether  the  prescribed  limits  have  been  exceeded,  must  of  necessity 
determine  that  question ;  and  the  only  way  in  which  they  can  properly  do  so,  is 
by  looking  to  the  terms  of  the  instrument  by  which,  affirmatively,  the  legislative 
powers  were  created,  and  by  which,  negatively,  they  are  restricted.  If  what  has 
been  done  is  legislation,  within  the  general  scope  of  the  affirmative  words  which 
give  the  power,  and  if  it  violates  no  express  condition  or  restriction  by  which  that 

fower  is  limited,  (in  which  category  would>  of  course,  be  included  any  Act  of  the 
mperial  Parliament,  at  variance  with  it),  it  is  not  for  any  Court  of  Justice  to 
enquire  further,  or  to  enlarge  constructively  those  conditions  and  restrictions.  I 

Their  Lordships  agree  that  the  Governor-General  in  Council  could  not,  by  ' 

any  form  of  enactment,  create  in  India,  and  arm  with  general  legislative 
authority,  a  new  legislative  power,  not  created  or  authorized  by  the  Councils  Act. 
Nothing  of  that  kind  has,  in  their  Lordships'  opinion,  been  done  or  attempted  in 
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the  present  case.  What  has  been  done  is  this;  The  Govemor-Qeneral  in  Council 
has  determined,  in  the  due  and  ordinary  coui'se  of  legislation,  to  remove  a 
particular  district  from  the  jurisdiction  of  the  ordinary  Courts  and  offices,  and  to 
place  it  under  new  Courts  and  offices,  to  be  appointed  by  and  responsible  to  the 
Lieutenant-Governor  of  Bengal;  leaving  it  to  the  Lieutenant-Governor  to  say  at 
what  time  that  change  shall  take  place ;  and  also  enabling  him,  not  to  make  what 
law  he  pleases  for  that  or  any  other  district,  but  to  apply  by  public  notification  to 
that  district  any  law,  or  part  of  a  law,  which  either  already  was,  or  from  time  to 
time  might  be,  in  force,  by  proper  legislative  authority,  "  in  the  other  territories 
subject  to  his  government."  The  Legislature  determined  that,  so  far,  a  certain 
change  should  take  place ;  but  that  it  was  expedient  to  leave  the  time,  and  the 
manner,  of  carrying  it  into  effect,  to  the  discretion  of  the  Lieutenant-Governor ; 
and  also,  that  the  Taws  which  were  or  might  be  in  force  in  the  other  territories 
subject  to  the  same  Government  were  such  as  it  might  be  fit  and  proper  to  apply 
to  this  district  also ;  but  that,  as  it  was  not  certain  that  all  those  laws,  and  every 
part  of  them,  could  with  equal  convenience  be  so  applied,  it  was  expedient,  on 
that  point  also,  to  entrust  a  discretion  to  the  Lientenant-Grovernor.  This  having 
been  done  as  to  the  Garo  Hills,  what  was  done  as  to  the  Eliasi  and  Jaintia  Hills  ? 
The  Legislature  decided,  that  it  was  fit  and  proper  that  the  adjoining  district  of 
the  Khasi  and  Jaintia  Hills  should  also  be  removed  from  the  jurisdiction  of  the 
existing  Courts,  and  btought  under  the  same  provisions  with  the  Garo  Hills,  not 
necessarily  and  at  all  events,  but  if  and  when  the  Lieutenant-Governor  should 
think  it  desirable  to  do  so ;  and  that  it  was  also  possible,  that  it  might  be  expe- 
dient that  not  all,  but  some  only,  of  those  provisions  should  be  applied  to  that 
adjoining  district.  And  accordingly  the  Legislature  entrusted,  for  these  purposes 
also^  a  d^cretionary  power  to  the  Lieutenant-Governor. 

Their  Lordships  think  that  it  is  a  fallacy  to  speak  of  the  powers  thus 
conferred  upon  the  Lieutenant-Governor  (large  as  they  undoubtedly  are)  as  if, 
when  they  were  exercised,  the  efficacy  of  the  acts  done  under  them  would  be  due  to 
any  other  legislative  authority  than  that  of  the  Governor-General  in  CounciL 
Their  whole  operation  is,  directly  and  immediately,  under  and  by  virtue  of  this 
Act  (No.  XXII  of  1869)  itself.  The  proper  Legislature  has  exercised  its  judgment 
as  to  place,  person,  laws,  powers;  and  the  result  of  ^hat  judgment  has  been  to 
legislate  conditionally  as  to  all  these  things.  The  conditions  having  been  fulfilled, 
the  legislation  is  now  absolute.  Where  plenary  powers  of  legislation  exist  as  to 
particular  subjects,  whether  in  an  Imperial  or  in  a  Provincial  Legislature,  they  may 
(in  their  Lordship's  judgment)  be  well  exercised,  either  absolutefy*  or  conditionally. 
Legislation,  conditional  on  the  use  of  particular  powers,  or  on  the  exercise  of  a 
limited  discretion,  entrusted  by  the  Legislature  to  persons  in  whom  it  places 
confidence,  is  no  uncommon,  thing ;  and,  in  many  circumstances,  it  may  be  highly 
convenient.  The  British  Statute  Book  abounds  with  examples  of  it:  and  it 
cannot  be  supposed  that  the  Imperial  Parliament  did  not,  when  constituting  the 
Indian  Legislature,  contemplate  this  kind  of  conditional  legislation  as  witiiin  the 
scope  of  the  legislative  powers  which  it  fit)m  time  to  time  conferred.  It  certainly 
used  no  words  to  exclude  it.  Many  important  instances  of  such  legislation  in 
India  are  mentioned  in  the  opinions  of  the  Chief  Justice  of  Bengal,  and  of  the 
other  two  learned  Judges  who  agreed  with  him  in  this  case.  Among  them  are 
the  great  Codes  of  Civu  and  of  Criminal  Procedure  (Acts  YIII  of  1859,  XXIII  of 
1861,  and  XXV  of  1861). 

By  s.  385  of  the  Code  of  Civil  Procedure,  it  is  provided  that  '^  this  Act 
shall  not  take  effect  in  any  part  of  the  territories  not  subiect  to  the  general  regu- 
'  lations  of  i^engal,  Madras,  and  Bombay,  until  the  same  shall  be  extended  thereto 
by  the  Governor-General  in  Council "  (not  in  his  legislative  capacity),  "  or  by  the 
Local  Government  to  which  such  territory  is  subordinate!  and  notified  in  the 
Gazette."    Section  446,  in  the  Code  of  Criminal  Procedure,  is  precisely  similar^ 

36 


( 562 ) 

And  by  s.  39  of  Act  XXIII  of  1861,  when  any  such  extension  as  that 
authorised  by  s.  385  of  the  Act  of  1859  is  made,  it  may,  with  the  preyious 
sanction  of  the  Governor-General  in  Council  (not  in  his  legislative  capacity),  be 
declared  to  be  "  subject  to  any  restriction,  limitation,  or  proviso  which  the  Local 
Government  may  think  proper."  If  their  Lordships  were  to  adopt  the  view  of 
the  majority  of  the  High  Court,  they  would  (unless  distinctions  were  made  on 
grounds  beyond  the  competency  of  the  Judicial  office)  be  casting  doubt  upon  the 
validity  of  a  long  course  of  legislation,  appropriate,  as  far  as  they  can  judge,  to 
the  peculiar  circumstances  of  India ;  great  part  of  which  belongs  to  the  period 
antecedent  to  the  year  1861,  and  must  therefore  as  (as  Sir.  Richard  Garth  well 
observed)  be  presumed  to  have  been  known  to,  and  in  the  view  of,  the  Imperial 
Parliament,  when  the  Councils  Act  of  that  year  was  passed.  For  such  doubt 
their  Lord^ps  are  unable  to  discover  any  foundation,  either  in  the  affirmative  or 
in  the  negative  words  of  that  Act. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  Appeal 
in  the  present  case  should  be  allowed,  and  the  judgment  of  the  High  Court 
reversed. 


The  22nd  June  1878. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith,  and 

Sir  Robert 'P.  Collier. 

Oudh  Taloohdom  Relief  Act  (XX JV  of  1870)-^Rule  S—IrUereet—Limitatuyn^ 

Juriadidiorir^Act  VIII  of  1859,  s.  333. 

On  Appeal  from  the  Court  of  the  Commisaionerf  Lucknow  Division,  Oudh, 

Ramjisdas  and  Imtiaz  Ali 
versus      • 
Rajah  Bhagwan  Bax  and  another. 

The  combined  efitect  of  the  Oadh  Talookdars  Belief  Act  XXIV  of  1870  and  of  the  8th  Rule  made 
under  it  being  that  the  manager  of  an  estate  is  to  determine  the  amount  dne  for  principal  and  intereal 
np  to  the  date  of  his  determination  calculated  according  to  the  contract  rate  (if  any),  and  may  allow 
subsequent  interest  on  the  amount  so  determined  (as  upon  a  judgment-debt)  up  to  the  time  of  paymeot 
at  a  rate  not  exceeding  6  per  cent.,  the  manager  in  this  case  awarded  future  interest  at  a  higher  rate 
than  6  per  cent.  The  Commissioner  on  a()p^,  aware  of  the  difficulty  in  the  way  of  his  h/^ring  the 
appeal  raised  by  the  limitation  of  appeals  prescribed  by  s.  10  of  the  Act,  erroneously  proceeded  to  act 
under  s.  383  Act  VIII  of  1859,  and  varied  the  maiiager*8  order  so  far  as  it  gave  the  rate  of  interest 
j)rohibited  by  law.  " . ' 

Under  the  exceptional  legislation  with  which  they  had  to  deal,  and  the  exceptional  circnmatanoes 
of  the  case,  their  Lordships  were  not  so  clearly  satisfied  that  the  Commissioner  had  not  this  power  to 
deal  with  the  order  of  hia  subordinate  officer,  as  to  feel  themselves  driven  to  a  decision  the  effect  of 
which  would  be  to  reverse  an  order  which  appeared  to  them  (except  in  one  particular,  ue.  as  to  the  date 
from  which  the  6  per  cent,  interest  jhould  commence)  just  and  proper,  and  to  set  up  another  which,  if 
acted  upon,  would  practically  repeal  the  8th  Rule  made  under  the  Act ;  and  they  therefore  only  varied 
the  Commissioner's  order  as  to  the  date. 

Mr.  Doyne  for  Appellants, 
Mr.  Mayne  for  Respondent. 

Sir  Robert  Collier  gave  judgment  as  follows : — 

This  is  an  appeal  from  a  judgment  of  the  Commissioner  of  the  Lucknow 
Division  of  the  Province  of  Oudh,  by  which  he  varied  an  order  made  by  the 
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Superintendent  of  Encumbered  Estates  under  the  ''  Oudh  Talookdars  Relief  Acts 
of  1870. 

To  make  the  judgment  and  the  grounds  of  appeal  from  it  intelligible  a  short 
history  of  the  case  is  necessary. 

On  the  3rd  June  1870,  Rajah  Omrao  Sing,  Talookdar  of  Fakhra  Ausari, 
executed  a  deed  whereby  he  acknowledged  that  he  had  received  Rs.  60,000  from 
the  appellants^  for  which  sum  he  pledged  his  estate  to  them.  They  were  to  hold 
the  estate  and  receive  the  rents  and  profits  of  it  for  twelve  years,  after  which  time' 
he  was  to  be  entitled  to  repay  them  the  principal  and  interest  at  12  per  cent,  per 
annum  and  to  recover  possession  of  the  estate. 

Soon  after  another  advance  of  Rs.  12,000  was  made  to  the  Rajah,  and  Rs.  3,000 
were  advanced  to  his  brother  for  which  he  became  security.  Some  other  small 
sums  were  advanced  to  ]iim  at  18  per  cent. 

H{s  estate  was  soon  after  taken  possession  of  by  the  Court  of  Wards  on  a 
representation,  which  turned  out  to  be  unfounded,  of  his  incapacity ;  subsequently 
on  his  application  the  provisions  of  the  ''  Oudh  Talookdars  Relief  Act"  (XXTV  of 
1870)  were  duly  applied  to  the  estate. 

The  order  directing  the  application  of  the  Act  to  the  estate,  and  appointing 
a  manager,  was  dated  October  30th  1871.  Mr.  Glynn,  the  Deputy  Commissioner  of 
the  Province,  who  had  been  the  manager  under  the  Court  of  Wards,  was  appointed 
manager  under  the  Act.    In  November  1872  he  was  succeeded  by  Mr.  Finn. 

''  The  Oudh  Talookdars  Relief  Act "  appears  to  have  been  enacted  mainly  in 
the  interest  of  the  talookdars,  for  the  purpose  of  protecting  them  in  some  degree 
against  the  claims  of  money-lenders  by  which  their  estates  were  being  consumed, 
and  imdoubtedly  some  of  its  provisions  are  somewhat  stringent  against  creditors' 
With  its  policy,  however,  we  have  no  concern.  The  Act,  after  restraining  pro- 
ceedings in  execution  against  the  talookdar  and  his  estate, — invalidating  all 
incumbrances  created  by  him  during  the  management,  investing  the  manager 
with  lai^e  powers  for  protecting  and  improving  the  property,  and  other  purposes, 
and  providing  for  the  proof  of  debts,  proceeds  to  enact  as  follows : — 

"  9.  The  manager  shall  in  accordance  with  the  rules  to  be  made  under  this 
Act  determine  the  amount  of  the  debts  and  liabilities  due  to  the  several  creditors 
of  the  talookdar,  and  persons  holding  mortgages,  charges,  or  liens  on  the  said 
property,  or  any  part  tnereof. 

*'  10.  An  appeal  against  any  refusal,  admission,  or  determination  under  ss.  7, 8, 
or  9,  shall  lie,  if  preferred  within  six  weeks  from  the  date  of  such  determination, 
to  the  Commissioner  of  Division  to  whom  the  manager  is  subordinate,  and  the 
decision  of  such  Commissioner  or  of  the  manager  if  no  such  appeal  has  been  so 
preferred,  shall  be  final. 

'^  11.  When  the  total  amount  of  such  debts  and  liabilities  has  been  finally 
determined,  the  manager  shall  prepare  and  submit  to  the  Chief  Commissioner  a 
schedule  of  such  debts  and  liabilities,  and  a  scheme  for  the  settlement  thereof; 
and  such  scheme  when  approved  by  the  Chief  Commissioner  shall  be  carried  into 
effect.  Until  such  approval  is  given,  the  Chief  Commissioner  may,  as  often  as  he 
thinks  fit,  send  back  such  scheme  to  the  manager  for  revision,  and  direct  liim  to 
make  such  further  enquiry  as  may  be  requisite  for  the  proper  preparation  of  the 
scheme." 

Section  20  enables  the  Chief  Commissioner  to  make  rules  consistent  with  the 
Act  in  all  matters  connected  with  its  enforcement,  and  declares  that  "  such  rules 
when  approved  by  the  Qovemor-Qeneral  of  India  in  Council,  and  published  in  the 
local  official  Gazette,  shall  have  the  force  of  law." 

Rules  were  duly  made  in  pursuance  of  the  Act,  of  which  the  8th  is  in  these 
terms : — 

"  When  the  amount  of  any  debt,  both  principal  and  interest,  has  been  deter- 
mined, the  manager  may  direct  that  interest,  at  a  rate  not  exceeding  6  per  cent, 
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per  annum,  shall  be  paid  on  the  aggregate  sum  declared  to  be  due  from  the  date 
of  decision  till  the  date  of  payment."  The  combined  effect,  therefore,  of  the  Act 
and  of  the  Rule  made  under  it  is  that  the  manager  is  to  determine  the  amount  due 
for  the  principal  and  interest  up  to  the  date  of  his  determination,  calculating  such 
interest  according  to  the  contract  rate  (if  any),  and  may  allow  subsequent  interest 
on  the  amount  so  determined,  as  upon  a  judgment  debt,  up  to  the  time  of  payment, 
provided  the  rate  of  such  subsequent  interest  does  not  exceed  6  per  cent, 

Mr.  Glynn  on  the  4th  September  1871,  while  he  was  manager  under  the  Court 
of  Wards,  made  the  following  Memorandum : — 

"  The  claim  (of  appellants)  for  Rs.  60,000  +  Rs.  12,000  will  now  be  registered. 
There  were  Rs.  3,000  let  off,  and  I  will  not  bring  them  in  now  against  the  Rajah 
after  a  compromise.  About  the  remaining  Rs.  3,107  8  annas  enquiry  will  be  made 
on  copies  of  the  claimant's  books  being  received.  The  Rajah  will  be  referred  to 
also  about  this  money,  and  it  will  be  admitted  if  no  valid  reason  be  shown  against 
my  doing  so  by  the  Rajah." 

After  Mr.  Glynn  was  appointed  as  manager  under  the  Act,  the  following 
memoranda  were  made  by  him  :— 

"  Will  not  let  off  more  than  the  Rs.  8,000.    Imtiaz  Ali  will  let  off  10  per 
cent,  for  cash  payment  on  interest. 
'' 27tk  AprU,  1S72." 

'*  The  interest  on  the  Rs.  72,000  will  be  according  to  the  bond  up  to  September 
1871,  and  after  that  at  6  per  cent,  per  annum.    The  claim  for  Rs.  3,107  8  annas  in 
respect  to  Babu  Gurdat  Sing  is  not  admitted.     The  Babu  has  his  own  village,  and 
the  Babu  should  be  proceeded  against. 
« 10th  June  1872." 

It  has  been  contended  on  the  part  of  the  respondent  that  this  last  memo- 
randum was  a  "determination"  by  Mr.  Glynn,  under  s.  10  of  the  Act,  and  that 
not  having  been  appealed  against  within  six  weeks  it  became  final.  Their  Lord-* 
ships,  however,  do  not  regard  it  as  such  a  determination.  On  the  appointment  of 
Mr.  Finn  as  manager  in  November  1872,  the  appellants  brought  their  daim  before 
hini,  contending,  and  rightly  as  it  appears  to  their  Lordships,  that  there  had  been 
no  final  detenmnation  by  his  predecessor,  whereupon  Mr.  Finn  made  an  order, 
which  he  was  induced  to  alter  on  review.  His  order  on  review,  dated  25th  No- 
vember 1872,  increased  the  principal  sum,  and  thus  concluded — 

"  Interest  on  the  debt  to  date  of  decision  will  be  calculated  at  the  rate  agreed 
upon.  Future  interest  upon  the  sum  covered  by  the  bond  at  1  per  cent,  (per 
mensem),  and  remainder  of  the  debt  at  6  per  cent,  per  annum." 

Soon  after  this  order  the  Rajah  died,  and  was  succeeded  by  his  infant  son, 
who  is  a  respondent  together  with  the  manager  (or  Superintendent)  of  the  Incum- 
bered Estateis. 

After  a  good  deal  of  delay  this  order  was  brought  to  the  attention  of  the  Chief 
Commissioner,  who,  acting  probably  under  the  powers  conferred  on  him  by  s.  11 
of  the  Act,  appears  to  have  disapproved  of  so  much  of  it  as  directed  future  interest 
at  12  per  cent,  per  annum,  regarding  this  rate  of  interest  as  prehibited  by  the 
8th  Rule,  in  which  view  their  Lordships  concur.  Thereupon  (and  on  the  8th  June 
1874)  the  following  proceeding  was  recorded  by  Pundit  Kali  Sahae,  described  as 
Superintendent  of  Incumbei^ed  Estates,  Lucknow  Circle : — 

"  A  docket.  No.  1,322,  dated  29th  April  1874,  has  been  received  firom  the 
personal  assistant  to  the  Chief  Commissioner  under  cover  of  the  Commissioner's 
docket.  No.  1,704,  dated  4th  May  1874,  directing  that  the  Superintendent  was  not 
authorised  t6  award  interest  at  a  higher  rate  than  6  per  cent.  Wherefore  a 
higher  rate  of  interest  than  6  per  cent,  will  not  be  allowed. 

"  Ordered  that  a  letter  be  addressed  to  the  decree  holders,  communicating  to 
them  the  above  information.    This  proceeding  will  be  filed  with  the  record." 
On  this  the  appellants  became  unable  to  avail  themselves  yf  Mr.  iWi's  order, 
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and  a  deadlock  appears  to  have  ensted.  The  next  material  proceeding  was  taken 
by  the  present  appellants,  who  appealed  to  the  Commissioner  of  the  Lucknow 
Division  against  the  foregoing  order  of  Eali  Sahae.  The  Division  Commissioner 
referred  them  to  theChief  Commissioner,  who  declined  to  interfere  in  their  behalf, 
whereupon  they  preferred  another  appeal  to  the  Division  Commissioner,  dated 
10th  September  1874,  wherein  they  contended  that  Mr,  Finn's  order  was  right 
and  that  it  was  final.    The  petition  concludes  in  these  terms : — 

'^  Under  these  circumstances  your  petitioner  most  respectfully  re-submits  his 
petition  of  appeal  with  enclosures,  and  prays  that  it  may  be  formally  admitted 
and  judicially  disposed  of  to  enable  any  of  the  parties  feeling  aggrieved  by  the 
decision  to  prefer  bis  appeal  under  s.  4  Act  VI  of  1874  to  Her  Majesty's  Privy 
Council" 

The  present  appellants  therefore,  in  September  1874,  desired  a  judicial 
determination  on  substantially  the  same  questions  as  are  raised  in  the  present 
appeal. 

It  does  not  appear  what,  if  anything^  was  done  upon  the  appeal  of  September 
1874,  and  it  may  be  inferred  that  the  proceedings  dropped,  or  wene  superseded  by 
those  next  to  be  mentioned. 

On  the  23rd  October  1874,  an  appeal  raising  the  same  question  in  another 
form  was  presented  by  the  present  respondents  against  the  order  of  Mr.  Finn,  on 
the  ground  (among  o&ers)  that  it  was  illegal  on  the  face  of  it  in  giving  a  rate  of 
interest  prohibited  by  law.  On  this  appeal  the  Commissioner  ordered  that  Mr. 
Finn's  calculation  of  principal  being  adopted^  the  interest  should  be  calculated 
under  the  terms  of  the  deed  up  to  Mr.  Glynn's  order  of  10th  June  1872,  and 
thereafter  at  6  per  cent,  per  annum. 

This  is  the  judgment  now  appealed  against,  and  the  point  mainly  relied  upon 
is,  that  the  appeal  being  out  of  time,  the  Commissioner  had  no  jurisdiction  to 
entertain  it.  The  Commissioner  was  aware  of  the  difficulty  in  the  way  of  his 
hearing  the  appeal  raised  by  the  limitation  of  appeals  prescribed  by  s.  10  of  the 
Gudh  Talookdars  Relief  Act,  and  appeared  to  think  that  s.  333  of  Act  YIII  of  1859 
might  apply  to  the  case,  in  which  view  their  Lordships  cannot  concur.  He  pro- 
ceeded to  dwell  on  the  exceptional  nature  of  the  case,  on  the  fact  of  the  respondent 
being  a  minor  and  incapable  of  exercising  his  right  to  appeal,  except  through  the 
manager,  who  himself  made  the  order,  and  could  scarcely  be  expected  to  appeal 
against  it, — a  state  of  things  which  the  Act  does  not  seem  to  contemplate— he 
r^erred  to  the  action  of  the  Chief  Commissioner,  who  objected  to  the  allowance  of 
interest  beyond  the  lawful  rate,  practically  setting  aside  Mr.  Finn's  order,  and  he 
might  have  referred  to  the  appeal  of  the  now  appellants  against  the  order  of  the 
8th  June  1874,  whereby  they  desired  an  adjucUcation  on  practically  the  same 
question  as  that  raised  in  the  appeal  before  him,  expressly  with  the  object  of 
getting  rid  of  the  deadlock  occasioned  by  the  conflicting  decisions  in  Oudh  by  an 
appeal  to  Her  Majesty  in  Council  He  finally  came  to  the  conclusion  that  he  had 
power  to  amend  so  much  of  the  order  as  was  manifestly  at  variance  with  the  law. 
Their  Lordships,  although  the  case  is  not  free  from  difficulty,  are  not  so  clearly 
satisfied  that  under  the  exceptional  legislation  with  which  they  have  to  deal,  and 
the  exceptional  circumstances  of  this  case,  the  Commissioner  had  not  this  power 
to  deal  with  the  order  of  his  subordinate  officer,  as  tc^feel  themselves  driven  to  a 
decision  the  effect  of  which  would  be  to  reverse  an  order  which  appears  to  them 
except  In  one  particular  just  and  proper,  and  to  set  up  another  which,  if  acted 
upon,  would  practically  repeal  the  8th  Rule  made  under  the  Oudh  Talookdar 
Belief  Act.  The  particular  referred  to  is  that  the  order  directs  the  6  per  cent, 
interest  to  .commence  firom  the  10th  June  1872,  the  date  of  Mr.  Glynn's  Memo- 
randum; whereas  in  their  opinion  that  date  should  be  the  25th  November 
following,  when  the  gross  amount  then  due  for  principal  and  interest  was  finally 
determu^  by  Mr.  f  inn.     They  wiU  therefore  humbly  advise  Her  Majesty  that 
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the  order  appealed  against  be  varied  so  far  %&  to  direct  that  the  amount  deter- 
mined by  Mr.  Finn  on  tiie  25th  November  1872  to  be  due  should  be  adopted,  and 
that  subsequent  interest  should  be  allowed  thereon  at  the  rate  of  6  per  cent  per 
annum.    There  will  be  no  costs  of  this  appeal. 


The  19th  November  1878. 

Present  : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

Oudh  Sub-Settlement  Act  {XXVI  of  18Q6)—Holdi7ig  under  Contract. 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh. 

The  Maharajah  of  Bukampore 

versus 
Uman  Pal  Singh  and  Oanesh  Singh. 

Under-tenurcs  held  nnder  contract,  or  under  any  arrangements  from  which  a  contract  may  be 
inferred,  are  within  the  definition  of  sub-proprietajy  rights  given  in  the  rules  annexed  to  Act  XXYI  of 
1866,  and  their  holders  are  entitled  to  a  sab-settlemenC 

Mr.  Cowie,  Q,C.,  and  Mr.  Oraham  for  Appellant. 
No  one  for  Respondent. 

Sir  Montague  Smith  gave  judgment  as  follows: — 

In  this  case  the  Settlement  Officer  has  found  that  the  respondents  are  entitied 
to  a  sub-settlement  for  certain  villages  in  respect  of  under-proprietary  rights  held 
under  the  Maharajah  of  Bulrampore.  The  Commissioner  of  Fyzabad  has  confirmed 
that  finding ;  and  upon  appeal  to  the  Judicial  C!ommissioner,  he  saw  no  reason  to 
disturb  it. 

The  question  turns  upon  the  construction  of  Act  XXVI  of  1866,  and  the  rules, 
which  have  the  effect  of  legislative  rules,  scheduled  in  that  Act. 

It  appears  that  the  Raj  of  Bulrampore  is  a  large  and  andent  estate,  and 
that  these  respondents  have  held  the  villages — a  part  of  that  large  Baj — ^for  a 
very  considerable  period  of  time.  The  documentary  evidence  shows  that  they 
have  been  in  possession  from  at  least  as  early  as  the  year  1771.  Mr.  Cowie 
admits  that  they  held  as  sub-tenants;  that  there  was  an  under-tenure  under 
which  they  legally  held  the  villages ;  and  the  only  question  is  whether  they  held 
so  as  to  bring  their  under-tenures  within  the  definition  of  sub-proprietary  rights 
given  in  the  rules  annexed  to  Act  XXVI  of  1866. 

The  rules  are  not  very  clearly  worded,  but  they  seem  sufficiently  clear  to 
enable  a  plain  decision  to  be  given  in  this  case.  Rule  2  says,  "  To  entitle  a 
claimant  to  obtain  a  sub-settlement,  he  must  show  that  he  possesses  an  under- 
proprietary  right  in  the  lands  of  which  the  sub-settlement  is  claimed,  and  tbai 
such  right  has  been  kept  alive  over  the  whole  area  claimed  within  the  period  of 
limitation.''  It  is  not  necessary  to  enquire  what  "the  period  of  limitation"  means, 
for  no  question  of  limitation  arises.  The  important  part  of  rule  No.  2  is,  **  He  most 
also  show  that  he,  either  by  himself  or  by  some  other  person  or  persons  from 
whom  he  has  inherited,  has  by  virtue  of  his  under-proprietary  right,  and  not 
merely  through  privilege  granted  on  account  of  service  or  by  favt)r  of  tibe  talookdar, 
held  such  lands  imder  contract  (pucka)  with  some  d^ree  of  continuousness  since 
the  village  came  into  the  talooka.'^    "  Some  degree  of  continuousness  "  is  a  vague 
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phrase,  but  No.  3  supplies  a  definition  of  it  Rule  No.  3  is,  ''  The  words  *  with 
some  degree  of  continuousness/  will  be  interpreted  as  follows  :  If  the  village  was 
included  in  the  talooka!  before  the  13th  February  1836  " — ^and  thb  village  falls 
within  that  category — '*  the  lease  must  have  been  held  for  not  less  than  twelve 
years  between  that  date  and  the  annexation  of  the  province."  Undoubtedly,  if 
there  was  a  holding  under  contract  in  this  case,  the  necessary  degree  of  continu- 
ousness  has  been  satii^fied;  and  the  only  question  is,  whether  or  no  there  was 
sufficient  evidence  that  these  lands  were  held  "  under  contract  (pucka)/' 

Mr.  Cowie  has  referred  to  some  of  the  documentary  evidence  which  appears 
to  show  that  they  were  held  under  what  are  called  leases.  The  Settlement  Officer 
has  found  that  the  holding  was,  within  the  meaning  of  these  rules,  a  holding 
under  contract.  Their  Lordships  think,  supposing  the  evidence  supports  his 
finding  as  to  the  lease,  and  being  confirmed  by  the  Commissioner,  they  are  not 
disposed  to  look  too  narrowly  at  the  facts,  that  in  point  of  law  the  decision  is 
correct.  The  terms  "holding  under  contract'*  embrace  any  holding  under  arrange- 
ments from  which  a  contract  may  be  inferred.  Then  the  Settlement  Officer  has 
found  that  the  land  was  not  granted  "  on  account  of  service,  or  by  favor  of  the 
talookdar." 

Their  Lordship^i  having^  looked  at  the  judgments  of  the  Settlement  Officer 
and  of  .the  Commissioner  of  Fvzabad,  have  observed  that  both  those  Officers  took 
very  conedderable  pains  to  amve  at  a  correct  conclusion  in  this  case ;  and  their 
Lordships  see  no  reason  whatever  to  suppose  that  they  have  not  come  to  a  correct 
decision. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  affirm  the 
decrees  appealed  from,  and  to  dismiss  this  appeal. 


The  21st  November  1&78. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Kobert  P.  Collier. 

•  Oudh  Sub-Settlement  Act  {XXVI  of  1866)— 5tr<  Zemindartj—SybordinaU 

Tenure — McdikliancL 

* 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh. 

Grouri  Shunker 

versus 

The  Maharajah  of  Bulrampore. 

Held  that  the  grant  of  the  Birt  Zemindary  interest  in  this  case  should  be  ti-eated  as  the  conveyance 
of  a  subordinate  zemindary  interest,  and  that  the  holder  of  it  was  entitled  to  a  sub-settlement  under 
Act  XXVI  of  1866,  but  without  prejudice  to  the  talookdar's  right,  if  any,  to  malikhana. 

Mr.  Dome  for  Appellant.  • 

Mr,  Letthy  Q.C,  and  Mr.  GrcJtam  for  Respondent. 

Sir  James  Colvile  gave  judgment  as  follows : — 

The  broad  question  raised  by  this  appeal  is  whether  the  plaintiff  is  entitled 
io  any  and  what  rights  in  four  villages  which  must  be  taken  to  be  parcel  of  the 
talook  of  Tulsipore,  of  which  iJie  defendant,  the  Maharajah  of  Bulrampore,  is  now 
the  proprietor  as  talookdar  witJiin  the  meaning  of  the  Oudh  Estates  Act,  No.  I 
of  1869. 
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The  estate  of  Tulsipore  was  formerly  the  property  of  one  Dirgh  Narain 
Singh,  who,  it  is  said,  was  at  the  time  of  the  first  capture  of  Lucknow  during  the 
mutiny  a  rebel,  and  imprisoned  in  the  residency,  and  afterwards  went,  stili  in 
custody,  to  the  Alumbagh,  where  he  died.  His  heirs  continued  in  rebellion,  and 
the  residt  was  that  in  1859  the  estate  of  Tulsipore  was  created  into  a  talook  under 
the  new  system,  in  fiavor  of  the  Maharajah  of  Bulrampore,  who  was  allowed  to 
engage  for  the  revenue  as  talookdar  at  the  summary  settlement  of  that  year.  His 
title  has  since  been  confirmed  in  the  fullest  manner  by  the  Oadh  Estates  Act,  and 
therefore  it  must  be  taken  for  granted  that  he  is  talookdar  of  all  the  villages  for 
which  he  then  settled,  as  included  in  the  talook  of  Tulsipore. 

The  title  of  the  plaintiff  arose  in  this  way :  The  former  Rajah  of  Tulsipore, 
on  the  4th  March  1856,  a  very  few  weeks  after  the  first  annexation  of  Oudh, 
borrowed  from  the  plaintiff  a  sum  of  Es.  7,001,  and,  as  a  security  for  that  sum, 
executed  to  him  the  instrument  in  the  nature  of  a  mortgage  byway  of  conditional 
sale,  which  is  found  at  page  3  of  the  Record.  That  instrument,  after  declaring 
that  he  had  borrowed  this  money,  and  that  in  lieu  of  the  same  he  had  made  a 
conditional  sale  to  the  plaintiff  of  the  four  villages  in  question,  with  all  the  four 
boundaries,  and  birt  zemindary  rights  for  the  period  of  four  years,  commencing 
from  the  4th  March  1856,  and  ending  on  the  4th  March  1860,  goes  on  to  say, 
'*  The  above-named  creditor  is  allowed  to  take  possession  of  the  aforesaid  villages, 
to  pay  the  Government  revenue,  and  to  appropriate  the  surplus  profits  to  his  use 
in  lieu  of  interest.  Neither  will  I  have  any  claim  to  profits,  nor  will  the  creditor 
have  any  claim  to  interest  I  shall  be  entitled  to  get  back  the  deed  when  I  pay 
the  money  at  the  stipulated  period." 

At  the  summary  settlement  which  the  British  Government  proceeded  to  make 
upon  the  first  annexation  of  the  province,  the  plaintiff,  the  mortgagee,  applied  to 
have  the  settlement  of  these  four  villages  made  directly  with  him.  That  settle- 
ment was  not  completed  until  the  4th  June  1857, — a  period  very  shortly  anteoe^ 
dent  to  that  at  which  British  rule  ceased  for  a  time  in  the  province  of  Oudh ; 
and,  when  made,  was  made  to  endure  only  for  the  time  during  which  the  plaintiff 
would  be  in  possession  of  the  villages  strictly  in  the  character  of  mortgagee,  that 
is  only  up  to  the  time  fixed  for  the  redemption  of  the  mortgage.  Then  came  the 
mutiny.  After  that  came  Lord  Canning's  proclamation  of  the  15th  March  1858, 
the  effect  of  which  has  been  so  often  discussed  here,  that  it  is  not  necessary  more 
particularly  to  refer  to  it.  Early  in  1859  the  Government,  having  apparently 
retained  during  the  intermediate  period  this  estate  of  Tulsipore  under  some  kind 
of  attachment,  finally  determined  to  grant  it  to  the  respondent.  The  suzmud,  if 
any,  granted  to  him  is  not  upon  the  Record,  but  it  is  established  that  he  was 
admitted  to  engage  for  the  revenue  on  the  21st  January  1859,  and  that  the  settle- 
ment was  completed  on  the  25th  of  the  following  May.  The  plaintiff,  who  was 
in  actual  possession  of  the  villages  as  mortgagee,  was  dispossessed  on  the  31st 
January  1859,  when,  in  anticipation  of  the  final  settlement;  the  Maharajah  of 
Bulrampore  was  put  in  possession.  The  plaintiff  subsequently  made  various 
attempts  to  assert  his  rights,  and  to  recover  possession,  with  which  we  have  on 
the  present  occasion  no  concern ;  and  on  the  15th  May  1866  he  was  referred  to 
the  regular  settlement  which  was  afterwards  to  be  made,  and  told  that  he  must 
prefer  any  daim  which  he  cdlild  substantiate  at  that  settlement.  Accordingly  in 
October  1870,  when  the  settlement  was  in  progress,  he  filed  his  plaint  in  the 
present  suit. 

The  plaintiff  in  terms  asserted  proprietary  right  as  mortgagee,  and  prayed 
that  the  regular  settlement  might  be  made  "^ith  him.  On  the  3rd  March  1873 
the  claim  was  dismissed  by  the  Assistant  Settlement  Officer,  who  treated  if 
apparently  as  one  for  the  dSrect  settlement  of  a  superior  proprietary  right,  and 
held  that,  as  such,  it  was  barred  by  the  Oudh  Estates  Act,  and  the  rights  which 
the  talookdar  had  acquired.    There  was  an  appeal  to  the  Commissioner  of  the 
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district,  Mr.  Capper  ;  and  before  him  the  suit  assumed  the  character  of  one  for  a 
sub-settlement  of  a  sub-proprietary  right,  which  it  has  ever  since  retained.  That 
it  is  competent  to  the  Courts  to  allow  a  plaintiff  so  to  modify  his  claim  was  ruled 
by  their  Lordships  in  the  case  of  the  widow  of  Shunher  Sahai  v.  Rajah  Kashi 
PerBhai,  L.  R.  4  1.  A.  198  * 

Mr.  Capper  in  his  judgment  of  the  10th  May  1873  ruled  that  the  mortgagee, 
if  his  title  were  perfected  by  foreclosure,  would  be  the  legal  owner  of  birt 
zemindary  rights  subordinate  to  the  talookdar;  but  that  the  mortgage  was  still 
redeemable.  He  thought,  however,  that  the  case  was  not  ripe  for  decision,  and 
remanded  it  for  the  trial  of  an  issue  whether  the  plaintiff  had  got  possession  of  all 
or  any  of  these  villages  prior  to  Phagun  1267  Fusli.  This  issue  was  found  in  the 
affirmative;  and  the.  fact  was  not  disputed  by  the  respondent  when  the  case 
came  back  to  Mr.  Capper.  Mr.  Capper  on  the  28th  August  1873  then  made  a 
decree  in  these  terms :  "  The  Court  orders  and  decreerthe  appeal  and  cancels  the 
decree  of  the  3rd  March  1878.  Gouri  Shunker,  plaintiff,  and  his  co-sharers,  if 
any,  are  decreed  an  under-proprietary  zemindary  title  in  Mouzah  Bairwa,  Mouzah 
Bijwa  Ealan,  Mouzah  Bindhwa,  and  Mouzah  Katya  Bhari,  and  possession  under 
the  terms  of  the  deed  of  conditional  sale  dated  Phagun,  Sudi  13th,  1263  Fusli,  till 
such  time  as  the  lien  shall  be  redeemed,  or  till  the  title  shall  be  perfected  by  fore- 
closure." The  respondent  then  appealed  from  this  decree  to  the  Judicial  Com- 
missioner, Mr.  Currie.  That  officer,  on  the  hearing  before  him  of  the  31st  March 
1874,  seems  to  have  objected  to  the  decision  of  Mr.  Capper  on  the  ground  that  he 
had  assumed  what  ought  to  have  been  proved.  He  said, ''  It  is  veiy  material,  for 
a  proper  determination  of  this  case,  that  the  exact  nature  of  the  title  intended  to 
be  conveyed  under  the  deed  should  be  decided.  The  defendant  urges  that  the 
title  intended  to  be  conveyed  was  the  fuU  proprietary  title,  and  this  view  of  the 
case  is  supported  by  the  fact  that  this  suit  is  laid  for  the  full  proprietary  title. 
On  the  other  hand,  the  plaintiff  urges  that  the  deed  never  intended  to  convey  to 
him  more  than  an  under-proprietary  title,  that  is,  a  title  as  birtia,  the  wording  of 
the  deed  being  *with  all  the  rights  attaching  to  a  birt  zemindary.'  *'  He  accordingly 
sent  the  case  down  to  the  Settlement  Officer,  that  is,  the  Judge  of  First  Instance, 
for' the  investigation  and  determination  of  two  issues  :  the  first  was, ''  What  is  the 
meaning  of  the  term  *  with  all  the  rights  appertaining  to  a  birt  zemindary '  in  the 
mortgage  bond  on  which  the  plaintiff  bases  his  claim  ? "  The  second  was  as  to  the 
date  and  circumstances  of  the  seizure  hy  the  Government  of  the  villages  as  part 
of  tiie  property  of  the  rebel  Kajah  of  Tulsipore.  Nothing,  however,  ultimately 
turned  upon  the  finding  upon  this  issue,  which  was  in  accordance  with  the  facts 
already  stated. 

On  the  first  issue  a  number  of  witnesses  were  examined  before  the  Lower 
Officer.  He^  upon  that  evidence,  whilst  professing  that  he  knew  very  little 
himself  about  these  tenures,  came  to  the  conclusion  **  that  the  deed  pledged  tiie 
proprietary  title  in  these  four  villages ;  that  it  was  intended  that  the  mortgagee 
should  hold  independently  for  the  tour  years  named ;  and  that  at  the  end  of  that 
period,  on  failure  to  redeem,  the  plaintiff  would  have  become  the  independent 
proprietor  of  the  property.'*  And  he  accordingly  found  on  the  first  issue  that  the 
meaning  of  the  words  "  with  all  the  rights  appertaining  to  a  birt  zemindary,"  did 
in  this  case  signify  iudependent  proprietary  possessioti,  and  not  a  right  of  property 
to  be  held  in  subordination  of  the  talookdar. 

The  case,  with  these  findings  and  the  evidence  on  which  they  were  based, 
went  back  to  the  Judicial  Commissioner,  who  then  made  the  decree  which  is  the 
subject  of  the  present  appeal.  He  dismissed  the  suit  upon  the  grounds  stated  in 
his  judgment  at  page  52  of  the  Record. 

Before  considering  those  grounds  in  detail,  it  is  desirable  to  observe,  that  the 
Judicial  Commissioner  seems  to  have  agreed  with  the  Commissioner,  Mr.  Capper, 
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that  if  the  effect  of  the  mortgage  was  to  create  a  tenure  subordinate  to  that  of  the 
talookdar,  the  claim  of  the  ^aintiff  to  a  sub-settlement  would  be  valid*  The 
question  upon  which  the  determination  of  the  suit  thus  deipended  was  that  which 
was  principally  argued  here,  namely,  what  was  the  nature  of  the  estate  conveyed 
by  way  of  conditional  sale ;  that  is,  whether,  supposing  the  mortga^  deed  to  have 
become  absolute,  the  plaintiff  would  have  held  the  villages  from  that  time  as  an 
independent  zemindar  or  as  a  zemindar,  in  some  sense  subordinate  to  the  talookdar, 
the  villages  remaining  in  that  way  parcel  of  the  Tulsipore  estate. 

It  need  hardly  be  said  that  if  the  Judges  in  Oudh  had  given  a  clear  interpre- 
tation of  the  words  "  birt  zemindary,"  their  Lordships  would  have  been  very  slow 
to  question  that  interpretation,  or  even  to  draw  from  the  evidence  any  inference 
other  than  that  which  those  who  are  acquainted  with  the  tenures  of  the  province 
had  already  drawn.  Mr.  Capper,  an  experienced  officer,  assumed  that  the  words 
**  birt  zemindary  "  import  a  subordinate  tenure.  From  the  first  part  of  the  final 
judgment  of  the  Judicial  Commissioner,  it  seems  that  he  would  have  understood 
the  words  in  the  same  sense  as  if  they  had  stood  alone.  He  says,  *'  The  conclusion 
at  which  I  arrive  is  that  had  this  deed  been  executed  prior  to  the  annexation  of 
the  province,  the  introduction  into  it  of  the  words  'birt  zemindary '  would  have 
conveyed  the  meaning  that  the  mortgagee  agreed  to  hold  the  property  mortgaged 
in  subordination  to  £0  mortgagor,  or,  in  other  words,  that  he  consented  to  the 
mortgaged  villages  being  retained  in  the  mortgagor's  kubooleut,  instead  of  his 
entenng  into  direct  engagements  with  the  Government  officials  for  the  revenue  of 
such  villages."  He  then  goes  on  to  consider  how  this  construction  of  the  words 
ought  to  be  affected  by  a  consideration  of  the  surrounding  circumstances  under 
which  the  deed  was  executed,  and  the  probable  intention  of  the  parties,  and  he 
proceeds:  '*  But  as  the  deed  was  executed  subject  to  the  annexation  of  the  province 
by  the  British  Government,  and  at  a  time  when  the  policy  was  to  do  away  with 
talookdars,  and  to  deal  with  village  occupants  as  independent  proprietors,  and 
considering  also  that  immediately  after  the  execution  of  the  mortgage  the  phuntiff 
demanded  and  was  admitted  to  direct  engagement  with  Government  for  the  land 
revenue  due  on  the  mortgaged  villages,  I  can  but  conclude  that  the  nature  of 
the  title  intended  to  be  conveyed  under  the  deed  was  the  full  proprietary  tiUe, 
and  not  merely  the  subordinate  and  dependent  title  of  'Birtia."'  There  are 
therefore  two  reasons  assigned  for  the  conclusion  to  which  he  came,  and  neither  of 
them,  in  their  Lordships'  judgment,  appears  to  be  satisfactory.  The  deed,  no 
doubt,  was  executed  subsequent  to  the  annexation  of  the  province,  but  there  is  no 
reason  to  suppose  that,  at  the  time  it  was  executed,  the  parties  were  at  all  aware 
of  what  the  future  policy  of  the  Government,  when  it  came  to  change  the  fiscal 
arran^ments  of  the  Nawabee,  would  be,  for  that  policy  at  that  time  had  not  even 
been  declared ;  and  therefore  it  is  unreasonable  to  suppose  that  the  parties  con- 
tracted with  reference  to  a  system  under  which  the  Government  would  make  the 
new  settlement  with  the  village  occupants  as  independent  proprietors.  Then 
again,  their  Lordships  think  that  little,  as  to  what  the  intention  of  the  parties  at 
the  time  may  have  been,  can  be  inferred  from  the  fact  that  after  that  policy  had 
been  declared,  and  the  Government  proceeded  to  make  summary  settlements  with 
the  immediate  possessors  of  villages,  and  in  fact  adopted  the  policy  of  breaking 
up  the  great  talookdary  estates,  the  mortgagee  did  go  in  under  that  system  to 
settle  for  the  revenue  of  these  villages.  It  was,  after  all,  a  mere  fiscal  arrange- 
ment ;  and  the  very  terms  of  the  settlement  which  he  did  make  treated  his 
interest  as  a  defeasible  interest,  and  confined  the  summaiy  settlement  made  with 
him  to  the  period  which  the  mortgage  had  to  run  oefore  it  became  redeemable. 
Their  Lordships  cannot  attach  much  weight  to  the  statement  which  he  then  made 
and  which  is  not  in  the  terms  of  the  mortgage  deed,  as  to  what  his  rights  would 
be  had  not  redemption  taken  place.  The  Judicial  Commissioner,  however,  having 
for  these  insufficient  reasons  come  to  the  conclusion  above  stated,  held  that  the 
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plaintiff  being  in  possession  of  the  viUages  at  the  date  of  Lord  Canning's  procla- 
mation under  a  title  which  would  ^ive  him  the  full  proprietary  right  in  the  soil, 
when  and  if  his  mortgage  became  absolute,  fell  within  the  scope  of  the  proclama- 
tion ;  and  that  his  title  was  by  that  proclamation  swept  away,  and  was  not  set  up 
again  by  the  subsequent  explanation  of  the  proclamation  which  is  contained  in 
the  two  letters  anmexed  to  Act  I  of  1869.  Everything  in  this  decision,  therefore, 
turns  upon  the  correctness  of  the  finding,  that  the  intention  of  the  parties  was  to 
pass  the  full  proprietary  title  in  the  event  of  the  mortgage  not  being  redeemed  at 
the  proper  time,  and  that  there  was  therefore  no  sub-proprietary  right  in  the 
Tillages  as  included  in  the  talook  settled  in  1859  which  could  be  the  subject  of  a 
sub-settlement.  Their  Lordships  have  already  intimated  that  they  are  not 
satisfied  with  the  reasons  which  the  learned  Judge  gives  for  his  construction  of 
the  instrument,  or  rather  for  the  qualification  of  that  which  he  would  understand 
to  be  imported  by  the  words  "  birt  zemindary  right,"  by  reason  of  the  particular 
circumstances  of  the  case ;  and  in  their  own  opinion  it  is  highly  improbable  that 
the  intention  of  the  parties  when  the  contract  was  made  was  such  as  is  imputed 
to  them.  They  do  not  think  it  likely  that  the  Maharajah  (the  mortgagor)  at  that 
time  contemplated  the  impossibility  of  his  redeeming  the  mortgage ;  or  that,  if  he 
did,  he  intended  in  such  an  event  to  lose  that  influence  aud  power  and  considera- 
tion which  the  great  landowners  of  Oudh  derived  from  the  indusion  of  subordinate 
zemindaries  in  their  talooks ;  and  if  the  words  ''  birt  zemindary,"  as  seems  to  be 
admitted,  may  import  the  transfer  of  merely  a  sub-proprietary  right,  their  Lord- 
ships conceive  that  to  be  in  this  case  the  more  rational  construction  to  be  put  on 
them.  And  it  is  in  their  opinion  a  strong  argument  in  favor  of  this  construction, 
that  it  makes  all  the  subsequent  acts  of  the  Government  and  the  parties  which 
have  led  to  the  inclusion  of  these  villages  in  the  talook  of  Tulsipore  consistent 
with  reafioii  and  justice.  It  is  clear  that  the  Government  did  not  mtend  to  grant 
anything  except  that  which  was  properly  and  legitimately  part  of  the  estate  of 
ike  reb^ous  Kajah  of  Tulsipore.  It  is  also  clear  that  as  Lord  Canning*s  procla- 
mation had  then  been  explained  and  was  understood,  the  plaintiff,  u  he  had 
acquired  the  absolute  interest  as  zemindar  in  these  villages,  and  if  the  villages 
were  thus  wholly  severed  from  the  talook,  would  have  been  allowed  to  engage  for 
the  revenue,  not  as  talookdar,  but  as  independent  zemindar.  Nevertheless,  the 
villages  when  the  settlement  was  made  were  treated  as  part  of  Tulsipore ;  and 
were  accepted  by  the  Maharajah  as  part  of  his  talook.  He  had  no  other  title  to 
them  except  the  grant  of  the  estate  of  Tulsipore ;  and  it  is  more  reasonable  to 
conclude  that  they  were  properly  so  included,  than  to  say  that  by  mistake  the 
Government  took  property  which  belonged  to  another  man,  put  it  into  an 
estate  to  which  it  no  longer  belonged,  and  that  by  reason  of  the  Estates  Act  and 
the  other  proceedings  which  have  taken  place  a  wrong  has  been  done  which  is 
now  irremediable. 

Their  Lordships  will  now  deal  with  an  argument  which  was  much  pressed, 
viz,,  that  there  can  be  no  sub-proprietary  right  unless  there  be  a  substantial  rent 
or  service  to  be  rendered  by  the  sub-proprietor  to  the  talookdar,  and  that  in  this 
case  all  that  could  be  paid  by  the  mortgagee  after  foreclosure  would  be  the 
Government  revenue  assessed  upon  these  villages,  without  giving  the  Rajah  any 
beneficial  interest  in  the  collections  of  the  villages.  This  objection  does  not 
appear  to  have  occurred  either  to  Mr.  Capper  or  to  Mr.  Currie ;  nor  was  it  treated 
as  an  objection  in  the  case  already  referred  to  in  the  4  Law  Reports,  Privy 
Council  Lidian  Appeals,"^  in  which  a  sub-settlement  was  granted  to  a  lady  who 
does  not  appear  to  have  paid  anything  to  her  former  co-sharer  in  the  estate  (as  he 
in  fact  was)  in  respect  of  the  four  villages  of  which  she  was  found  to  be  sole 
proprietor.  Nor  do  their  Lordships  find,  either  in  the  letters  of  Lord  Canning  or 
m  tne  rules  annexed  to  Act  XXYI  of  1866,  anything  which  necessarily  imports 
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that  it  is  essenti&l  to  the  enforcement  of  the  rights  of  one  who  would  otherwise  be 
a  subordinate  zemindar,  that  the  talookdar  should  have  some  pecuniary  interest  in 
the  sub-tenure.  Those  rules,  and  some  expressions  in  the  letters,  no  doubt,  con* 
template  that  in  the  ordinary  case  of  a  sub-tenant  he  would  pay  something  to  the 
superior  lord.  Their  Lordsnips,  however,  do  not  find  that  those  provisions  are 
exhaustive,  or  that  there  are  any  negative  words  which  say  that  there  shall  not 
be  a  sub-settlement  of  a  subordinate  zemindary  included  in  a  talook,  unless  the 
zemindar  is  bound  to  pay  some  substantial  rent  to  his  superior. 

It  might  be  open  to  consideration  whether,  if  this  were  not  in  the  strict  sense 
of  the  term  a  sub-proprietary  interest,  the  case  in  the  4th  Law  Reports,  Indian 
Appeals,*  would  not  have  justified  a  sub-settlement  of  it.  It  is  not  necessary 
however  for  their  Lordships  to  go  that  length  in  the  present  case.  It  is  sufficient 
for  them  to  say  that  upon  the  whole  they  think  this  grant  of  the  birt  zemindaiy 
interest  should  be  treated  as  the  conveyance  of  a  subordinate  zemindary  interest ; 
that  the  villages  were  at  the  time  of  the  settlement  properly  treated  as  still 
included  in  the  talook  of  Tulsipore  settled  with  the  respondent,  and  therefore 
that  the  judgment  of  Mr.  Capper  declaring  the  right  of  the  plaintiff  is  correct. 

The  only  doubt  their  Lordships  entertain  is,  whether  that  decision  has  fully 
and  completely  satisfied  the  terms  of  Act  XXYI  of  1866  by  giving  to  tiie  Maharajah 
the  right  which  that  Statute  seemed  to  contemplate  that  the  talookdar  shall 
always  have,  viz.,  that  of  receiving  a  malikhana  of  not  less  than  10  per  cent.  That 
malikhana  was  given  in  the  former  case  to  which  their  Lordships  have  already 
referred.  It  is  not  very  clear  whether  Mr.  Capper  assumed  that  the  amount  of 
this  malikhana  would  be  afterwards  fixed  when  the  interest  of  the  plaintiff  should 
cease  to  be  a  mortgage  interest,  and  be  perfected  by  foreclosure. 

Their  Lordships  think  that  in  recommending  to  Her  Majesty  (as  they  pro- 
pose to  do)  to  allow  the  appeal  and  to  confirm  the  decision  of  Mr.  Capper,  tiiey 
should  also  recommend  that  the  order  should  declare  that  it  is  without  prejudice 
to  the  right,  if  any,  of  the  Maharajah  to  malikhana  at  a  rate  not  less  than  10  per 
cent,,  and  that  he  is  to  be  at  liberty  to  apply  to  the  Courts  below  for  the  settle- 
ment of  such  malikhana  as  he  may  be  advised.  The  costs  of  the  appeal  must 
follow  the  result, 
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The  28rd  November  1878. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier, 

Customs  of  Jains  (Proof  of) — Hindoo  Law  (Inherita/nce) — Mitacshara — Widov/s 

Estate — Da/ughters, 

On  Appeal  from  the  High  Court  at  Calcutta. 

•        Chotay  Lall 

versus 
Chunnoo  Lall  and  others. 

The  cofitoms  of  the  Jaias,  where  thej  are  relied  upon,  mo^t  be  proved  by  evidence  as  other  Bpodal 
costoms  and  naages  varying  the  general  law  should  be  proTed  ;  and,  when  so  proved,  effect  should  be 
given  to  them.    In  the  absence  of  proof,  the  ordinary  law  must  prevail. 

Under  tlie  Mitacshara  law  a  widow's  estate,  inherited  from  her  husband,  is  a  limited  and  restricted 
estate  only.  
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A  daughter,  inheriting  from  her  father,  does  not  stand  in  a  position  higher  than  or  different  £rom 
that  of  a  widow. 

Mr.  CoweU  for  Appellant. 
Mr.  Cowie,  Q.C,  and  Mr.  Doyne  for  Respondents, 

Sir  MoTitague  Smith  delivered  the  following  judgment : — 

This  suit  was  brought  by  the  respondents,  the  plaintiffs  below,  to  try  the 
ri^ht  to  considerable  moveable  property  which  was  taken  into  the  hands  of  the 
Administrator-Cjeneral  on  the  deatn  of  Luckhy  Bibee,  the  wife  of  the  appellant^ 
who  was  the  defendant  below.  The  property  in  suit  was  the  self-acquired  property 
of  Thakoordass  Baboo,  who  died  at  Calcutta  on  the  13th  February,  in  the  year 
1860,  without  any  male  issue  or  widow,  but  leaving  an  only  daughter,  Luckhy 
Bibee.  This  daughter  was  married  in  November  1863 'to  the  defendant,  and  died 
on  the  4th  September  1872  without  issue,  her  husband,  the  defendant^  sur- 
viving her. 

The  plaintiffs  are  grandsons  of  a  brother  of  Thakoordass,  and  it  is  admitted 
that  they  would  have  been  the  heirs  of  Thakoordass  if  he  had  left  no  issue.  The 
question  now  is^  whether  they  or  the  defendant  as  the  husband  of  Luckhy  Bibee 
became  entitled  to  the  property  in  question  upon  her  death. 

The  first  question  which  has  been  argued  relates  to  the  law  which  governed 
Thakoordass  and  his  family  at  the  time  of  his  death.  Thakoordass  was  a  native 
of  the  North-West  Provinces,  and  came  to  reside  in  Calcutta  in  18l4,  and  lived 
there  until  his  death.     It  is  the  common  case  of  both  parties  that  he  retained  the 

Sersonal  law  of  the  place  of  his  birth.  He  appears  to  have  belonged  to  the  sect  of 
ains;  and  the  first  contention  of  the  learned  Counsel  for  the  defendant  is  that  the 
right  of  succession  must  be  determined  by  the  customs  of  the  Jains, — ^that  those 
customs  have  not  been  ascertained,  and  that  the  suit  ought  to  be  remanded  for  the 
puipose  of  ascertaining  them. 

The  proceedings  m  the  suit  as  to  'an  enquiry  into  these  customs  certainly 
assume  a  somewhat  singular  shape,  and  the  Parties  have  apparently  changed  sides 
with  regard  to  it  in  the  course  ot  the  suit.  The  plaint  in  the  first  paragraph  thus 
describes  Thakoordass : — "  One  Thakoordass  Baboo,  of  the  race  or  seci  of  Jains, 
and  a  resident  in  the  North- West  Province  of  India,  in  or  about  the  year  of  Christ 
1814  came  to  Calcutta,  and  there  remained  until  his  death,  retaining  and  following 
the  usages  of  his  said  sect."  Tha  written  statement  of  the  defendant  in  the  9tn 
paragraph  contains  this  passage:  ''The  said  Thakoordass  Baboo,  deceased,  was, 
and  the  plaintiffs  and  the  defendant  are  governed  by  the  Mitacshara  law  of  inhe- 
ritance which  obtains  at  Behar  in  the  North- Western  Province  of  India."  That  is 
a  distinct  and  simple  assertion  that  the  family  was  governed  by  the  law  of  the 
the  Mitacshara.  There  is  no  allegation  that  that  law  was  modifiea  by  any  custom 
of  the  Jains.  This  being  the  original  allegation  of  the  defendant,  now  that  the 
right  has  been  decided  according  to  the  law  of  the  Mitacshara  which  he  had 
invoked,  he  turns  round  and  alleges  that  this  is  wrong,  and  that  the  succession 
rought  to  be  determined  by  the  usage  and  custom  of  the  Jains.  Mr.  Cowell,  who 
^ery  ably  argued  the  case,  has  done  all  that  possibly  could  be  done  to  find  a 
foundation  for  this  contention,  but  the  case  does  not  really  afford,  when  it  comes 
.to  be  examined,  sufficient  materials  for  the  purpose. 

The  point  arises  in  this  way :  Issues  wei-e  settled,  the  first  and  second  of 
'^hich  were — "  First,  was  Thakoordass  a  Jain ;  if  so,  what  is  the  law  of  succession 
^applicable  to  Jains  ? "  At  the  hearing  of  the  cause  before  Mr.  Justice  Pontifex,  the 
-  advocates  of  both  parties  proceeded  to  consider  the  effect  of  the  Mitacshara  law  as 
» bearing  upon  the  trial  of  these  issues,  and  the  contention  was  stated  by  the  Judge 
:in  his  judgment  thus : — Having  stated  the  issues :  he  says,  "  But  Mr.  Kennedy,  on 
behalf  of  tiie  plaintiffs,  insists  that  under  Mitacshara  law,  apart  from  any  peculiar 
J  law  of  inheritance  affecting  the  succession  to  property  among  Jains,  the  deceased 
.Luckhy  Bibee  took  only  a  qualified  interest  in  the  property  in  dispute,  which 
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interest  was  not  transmissible  to  her  heirs ;  but  upon  her  death  the  property 
reverted  to  the  next  heirs  of  her  father ;  and  it  was  not  disputed,  on  behalf  of  the 
defendants,  that  the  plaintiffs  would  be  entitled  to  the  property  in  question  in 
this  suit  if  it  was  established  that  under  the  Mitacshara  law  a  daughter  does  only 
take  a  qualified  estate  in  her  father's  descended  property  similar  to  the  qualified 
estate  of  a  widow."  It  is  important  to  observe  what  was  then  not  disputed  by 
the  defendants'  advocate.  The  judgment  proceeds  as  follows :  "  Mr.  Evans,  on 
behalf  of  the  defendants,  nevertheless  insisting  that  under  the  Mitacshara  law  the 
daughter  takes  an  absolute  interest  in  property  descending  to  her  from  her  father, 
which  interest  on  her  death  descends  to  her  own  heirs  and  not  to  the  heirs  of  her 
father.  Under  these  circumstances  of  the  case  I  consider  it  right  that  the  question 
of  inheritance  and  Mitacshara  law  should  be  argued  before  trying  the  issues  above 
referred  to."  In  consequence  of  the  line  thus  taken  by  the  advocates  of  the  parties, 
Mr.  Justice  Pontifex,  having  heard  their  arguments  .on  this  question,  decided  that 
by  the  law  of  the  Mitacshara  the  daughter  took  a  restricted  estate  only.  The 
defendant  appealed  to  the  High  Court  from  that  judgment.  Their  Lordships  have 
looked  through  the  memorandum  of  appeal,  and  they  find  no  objection  or  com- 
plaint on  the  ground  that  Mr.  JusticQ  Fontifex  had  not  tried  the  issues  as  to  the 
customs  of  the  Jains.  When  the  case  tame  before  the  High  Court  it  directed  the 
case  to  be  remanded  for  the  trial  of  these  issues.  The  reasons  for  this  judgment 
do  not  appear  upon  the  Recojrd.  The  Court  probably  acted  on  its  own  motion, 
desiring  to  be  informed  upon  those  issues;  for  the  remand  was  certainly  not 
warranted  by  any  objection  appearing  in  the  grounds  of  appeaL 

On  the  trial  of  these  issues  two  witnesses  only  were  called.  JS  either  side 
appears  to  have  gone  into  evidence  as  to  the  customs  of  the  Jains,  or  to  show  that 
the  rule  of  inheritance  amongst  the  sect  of  Jains,  to  which  Thakoordass  and  his 
family  belonged,  was  different  from  the  ordinary  law.  Mr.  Justice  Pontifex,  who 
heard  the  evidence,  found  upon  it  that,  although  the  father  was  a  Jain,  the  case 
was  governed  by  the  law  of  the  Mitacshara,  and  the  judgment  of  the  High  Court, 
now  appealed  from,  has  proceeded  upon  that  finding. 

The  plaintiffs  objected  to  the  nnding  on  the  above  issues.  Their  objection 
was  that  the  learned  Judge  in  the  Court  below  was  wrong  in  holding  that  the 
case  was  governed  by  the  Mitacshara  law,  and  that  he  ought  to  have  held  that 
the  case  was  governed  by  the  Hindoo  law  of  the  Bengal  school ;  and  secondly, 
that  if  it  were  not  so  governed,  it  was  governed  by  the  Hindoo  law  of  the  Benares 
school.  Those  objections  were  taken  by  the  plaintiffs  in  the  belief  that  the  law  of 
the  schools  they  referred  to  would  be  more  favorable  to  them  than  the  law  of 
the  Mitacshara;  but  what  is  material  on  the  present  point,  and  why  attention  is 
now  called  to  these  objections,*  is,  that  the  defendant  did  not  object  to  the  finding 
of  the  Judge  upon  the  ground  that  the  Judge  ought  to  have  gone  into  the 
evidence  as  to  the  laws  and  customs  of  the  Jains.  By  the  Code  of  Procedure, 
8.  354,  if  the  defendant  meant  to  insist  that  the  laws  and  customs  of  the  Jains 
had  not  been  ascertained,  he  ought  to  have  objected  at  that  time.  The  Section  is 
clear  :  "  Either  party  may,  within  a  time  to  be  fixed  by  the  Appellate  Court,  file 
a  memorandum  of  any  objection  to  the  finding,  and  after  the  expiration  of  the 
period  so  fixed  the  Appellate  Court  shall  proceed  to  determine  the  appeal."  The 
defendant,  having  that  opportunity  of  objecting,'  did  not  think  fit  to  do  so,  and 
accordingly  the  High  Court  {)roceeded  to  consider  the  case  upon  the  law  of  the 
Mitacshai*a. 

Mr.  Cowell  ultimately  argued  the  case  as  if  it  was  to  be  presumed  that  all 
Jains  were  governed  by  customs  with  regard  to  inheritance  differing  fix>m  the 
ordinary  law,  and  he  suggested  that  a  case  which  was  recently  before  this  tribunal 
supported  that  view.  The  case  he  referred  to  is  Sheo  Singh  Bai  v.  Musscmiut 
Dakho  and  cmother,  L.  R.  5  Indian  Appeals,  page  87  ;*  but  tibeir  Lordships  think 
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that  that  case  does  not  support  it.  On  the  contrary,  the  effect  of  that  case  is  that 
the  customs  of  the  Jains,  where  they  are  relied  upon,  must  be  proved  by  evidence, 
as  other  special  customs  and  usages  varying  the  general  law  shoidd  be  proved, 
and  that  in  the  absence  of  proof  the  ordinary  law  must  prevail  If  Mr.  CowelPs 
ailment  is  right,  it  would  be  only  necessary  that  a  man  should  be  found  to  be  a 
Jain  to  establish  the  conclusion  that  the  ordinary  law  did  not  apply  to  him.  The 
contrary  is  certainly  to  be  inferred  from  the  decision  of  this  Board. 

As  this  argument  was  rather  strongly  pressed  by' Mr.  Cowell,  it  will  be  well 
to  refer  to  some  passages  in  the  judgment  in  that  case.  In  page  107,  in  com- 
menting upon  the  judgment  of  the  High  Court,  it  is  said :  "  The  Judges  then 
proceed  to  an  elaborate  review  of  the  decisions  in  India,  in  which  the  laws  and 
customs  of  the  Jains  "have  been  considered.  It  appears  to  have  been  contended 
before  them — ^to  use  the  words  of  the  Court — ^that  the  applicability  to  Jains  of 
the  laws  of  the  Brahminical  Hindoos,  or  what  is  generally  termed  Hindoo  law, 
had  been  established  by  so  many  rulings  that  the  Court  was  bound  to  apply  it 
to  this  case ;  and  further,  that  no  unitorm  and  consistent  body  of  customs  and 
usages  existed  amongst  the  Jains  which  would  enable  the  Court  to  afiirm  that  the 
general  law  was  modified  by  them.  It  certainly  appears  that,  in  most  of  the 
decisions  referred  to  by  the.  Judges,  the  Courts  had  held  that  there  was  no  suffi- 
cient proof  of  the  existence  of  special  customs  among  the  Jains  to  displace  or 
modify  the^eneral  law,  though  in  others,  where  sufficient  proof  of  special  customs 
appeared,  eueci  had  been  given  to  them.  Their  review  of  these  previous  decisions 
led  the  Judges  to  the  condusion  that  they  were  not  opposed  to  the  view  that  the 
Jains  might  be  governed,  as  to  some  matters,  by  special  laws  and  usages,  and  that 
where  these  were  satisfactorily  proved  effect  ought  to  be  given  to  them.  The 
learned  Counsel  for  the  appellajit  who  argued  the  case  at  their  Lordships'  Bar  felt 
himself  unable  to  dispute  the  correctness  of  this  condusion."  Their  Lordships 
proceed  to  say :  "  It  would  certainly  have  been  remarkable  if  it  had  appeared  that 
in  India,  Where,  under  the  system  of  laws  administered  by  the  British  Govern- 
ment, a  large  toleration  is,  as  a  rule,  allowed  to  usages  and  customs  differing  from 
the  ordinary  law,  whether  Hindoo  or  Mahomedan,  the  Courts  had  denied  to  the 
large  and  wealthy  communities  existing  among  the  Jains  the  privilege  of  being 
governed  by  their  own  peculiar  laws  and  customs,  when  those  laws  and  customs 
were  by  sufficient  evidence  capable  of  being  ascertained  and  defined,  and  were  not 
open  to  objection  on  grounds  of  public  policy  or  otherwise."  The  result  of  the 
decision  is.  stated  in  the  following  passage : — "  In  the  present  case  their  Lordships 
consider  that  the  Judges  of  the  High  Court  were  right  in  thinking  that  their 
decision  should  be  governed  by  the  evidence  taken  in  this  suit."  This  decision 
did  no  more  than  adopt  and  affirm  the  law,  to  be  deduced  from  a  long  roll  of  cases 
in  India,  that  when  the  customs  of  the  Jains  are  set  up  they  must  be  proved  like 
other  customs  varying  the  ordinary  law,  and  that,  when  so  proved,  effect  should 
be  given  to  them. 

The  result  of  a  review  of  the  proceedings  in  the  present  case  is,  that  the 
defendant  cannot  now  impeach  the  judgment  appealed  from  on  the  ground  that 
the  customs  of  the  sect  of  Jains,  to  which  this  family  belong,  have  not  been 
ascertained. 

The  remaining  question  is,  whether  the  High  Court  has  taken  a  correct  view 
of  the  law,  which  is  now  assumed  to  be  that  of  the*Mitacshara,  in  holding  that 
Luckhy-Bibee^s  right  was  a  qualified  right  only,  and  not  an  estate  6f  the  nature 
of  streedhun. 

The  law  of  inheritance  in  the  case  of  women  has  been  recently  declared  in 
the  case  of  a  widow  by  two  decisions  of  this  Board.  Both  are  to  be  found  in  the 
11  Moore's  Indian  Appeals.  The  first  is  Mussamut  Thakoor  Deyhee  y;  Rai  Baluk 
Ram  and  others^  page  1 39  ;*  and  the  other  is  Bhugwandeen  Doobey  v.  Myna  Baiey 
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page  487."^'  A^r  a  very  full  consideration  of  the  authorities,  and  in  two  elaborate 
judgments  discussing  at  length  those  authorities,  this  tribunal  decided  that  under 
the  law  of  the  Mitacshara  a  widow's  estate  inherited  from  her  husband  is  a  limited 
and  restricted  estate  only. 

After  these  decisions  the  question  is  reduced  to  the  point,  whether  a  daughter 
inheriting  from  her  father  stands  in  a  higher  and  different  position  from  that  of  a 
widow?  Reliance  has  been  placed  on  the  often-cited  text. in  the  Mitacshara 
relating  to  woman^s  property.  The  words  most  relied  upon  are  contained,  not  in 
the  text,  but  in  an  interpretation,  of  the  text.  The  11th  Section  of  the  2nd  chapter, 
paragraph  1,  defines  what  is  woman's  property.  The  important  part  of  the  para- 
graph is :  "  The  author,  now  intending  to  explain  fully  the  distribution  of  woman's 
property,  begins  by  setting  forth  the  nature  of  it.  '  What  was  given  to  a  woman 
y  the  father,  the  mother,  the  husband,  or  a  brother,  or  received  by  her  at  the 
nuptial  fire,  or  presented  to  her  on  her  husband's  marriage  to  another  wife,  as  also 
any  other  (separate  acquisition),  is  denominated  a  woman's  property.' "  It  seems 
that  the  word  in  the  original  text  "any  other"  is  "adi,"and  that  the  proper 
translation  of  the  word  would  be  "  or  the  like,"  so  that  the  passage  ought  to  be 
read  "  or  received  by  her  at  the  nuptial  fire,  or  presented  to  her  on  her  husband's 
marriage  to  another  wife,  or  the  like'^  The  interpretation  gives  a  more  specific 
definition,  and  instead  of  "  or  the  like,"  there  are  given  the  words  which  have  been 
80  often  cited,  and  have  given  occasion  to  so  much  discussion.  "  Also  property  which 
she  may  have  acquired  by  inheritance,  purchase,  partition,  seizure,  or  finding,  are 
denominated  by  Menu,  and  the  rest,  woman's  property."  The  original  text  does 
not  afford  any  foundation  for  the  argument  in  favor  of  the  right  of  the  widow  and 
daughter  to  the  entire  interest  in  land  acquired  by  inheritance ;  the  interpretation, 
no  doubt,  does.  No  decision  of  this  tribunal  has  been  referred  to  with  regard  to 
the  estate  taken  by  the  daughter  inheriting  from  her  £a.ther,  but  the  arguments 
which  were  pressed  at  their  Lordship's  bar  in  the  present  case  by  Mr.  Cowell  were 
presented  and  fully  developed  in  the  former  cases  before  this  tribunal  relating  to 
widows.  The  reasons  by  which  these  arguments  were  answered  in  the  judgment 
of  the  Court — treasons  which  it  is  not  necessary  to  repeat — are,  for  the  most  part, 
applicable  to  the  case  of  a  daughter. 

But  their  Lordships  cannot  regard  the  question  of  the  daughter's  estate  as 
^'  res  integral  It  has  been  the  subject  of  numerous  decisions  in  India.  The  Indian 
authorities  are  carefully  collated  m  the  judgment  of  Mr*  Justice  Fontifex  and  of 
the  Judges  of  the  High  Court.  The  result  appears  to  be  that  the  Courts  in  Bengal 
and  Madras  have  determined  in  a  series  of  decisions  that  the  daughter  takes  a 
qualified  estate  only.  No  doubt,  in  the  Courts  of  Bombay,  there  have  been  rulings 
and  dicta  in  favor  of  the  view  that  she  takes  the  entire  property.  Their  Lora«^ 
ships  do  not  think  it  necessary,  especially  after  their  own  decisions  as  to  widows' 
estates,  to  go  into  an  examination  of  the  Indian  cases.  They  agree  in  the  con- 
clusion of  uie  High  Court,  which  a£Brms  that  which  was  stated  many  years  ago 
to  be  the  law  by  §ir  William  Macnaghten  in  his  Treatise  on  Hindoo  Law,  page  22, 
in  these  terms :  "  But  though  the  schools  differ  on  these  points,  they  concur  in 
opinion  as  to  the  manner  in  which  such  property  devolves  on  the  daughter's  death 
in  default  of  issue  male.  According  to  the  law,  as  received  in  Benares  and  else- 
where, it  does  not  go  as  streedhun  to  her  husband  or  other  heir,  and  according  to 
the  law  of  Bengal  also  it  reYerts  to  her  father's  heirs." 

With  regard  to  the  case,  most  relied  upon,  in  the  High  Court  of  Bombay,  it 
would  seem  to  have  been  there  admitted  that,  after  the  decisions  which  have 
taken  place,  the  daughter's  estate,  according  to  the  Benares  school,  was  only  a 
restricted  one.  The  family  of  Thakoordass  is  apparently  governed  by  the  law  of 
that  school.  Certainly  it  is  not  governed  by  the  law  of  the  Mayukha,  which  was 
held  to  be  the  governing  law  in  the  Bombay  case. 
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Their  Lordships  may  observe  that  the  authorities  are  collected  and  discussed 
in  Mr.  Mayne's  learned  Treatise  on  Hindoo  Law. 

Their  Lordships  think  that  after  the  series  of  decisions  which  has  occurred 
in  Bengal  and  Madras,  it  would  be  unsafe  to  open  them  by  giving  effect  to  argu- 
ments founded  on  a  different  interpretation  of  old  and  obscure  texts ;  and  they 
aorree  in  the  observations  which  are  to  be  found  at  the  end  of  the  judgment  of  the 
High  Court,  that  Courts  ought  not  to  unsettle  a  rule  of  inheritance  affirmed  by  a 
long  course  of  decisions,  unless,  indeed,  it  is  manifestly  opposed  to  law  and  reason. 
They  do  not  think  this  rule  is  opposed  to  the  spirit  and  principles  of  the  law  of 
the  Mitacshara ;  on  the  contrary,  it  appears  to  them  to  be  in  accordance  with 
them.  The  result  is  that  they  will  humbly  advise  Her  Majesty  to  affirm  the 
decree  appealed  from,  and  to  dismiss  this  appeal  with  costs. 


The  6th  December  1878. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Kobert  P.  CoUier. 

Sale  of  Temire^Act  VIII  of  1859— ^c^  VIII  of  1869  {B.C)  s.  59. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Doolor  Chand  Sahoo  and  others 

verms 
Lalla  Chabeel  Chand. 

Doolar  Chand  Saiioo  and  others 

versus 
Lalla  Biseshur  Dyal  and  others. 

{Consolidated  Appeals.) 

In  attaching  property  of  a  judgment-debtor  under  Act  VIII  of  1869,  the  judgment-creditor  can 
only  attach  and  sell  the  right,  title,  and  interest  of  the  judgment-debtor ;  whereas  if  he  sells  the  tenure 
under  s.  69  Act  VIII  of  1869  (B.C.),  he  would  get  rid  of  aU  under-tenures,  and  the  purchaser  be  entitled 
to  the  whole  tenure  free  from  aU  incumbrances* 

Mr.  C.  W.  Arathoon  for  Appellants. 
Mr.  Doyne  for  Respondents, 

Sir  Barnes  Peacock  delivered  the  following  judgment : — 
In  these  two  cases  the  property  in  respect  of  which  the  actions  were  brought 
was  the  mouzah  called  Mouzah  "In^lis  in  the  district  of  Shahabad.  That 
mouzah  many  years  ago  was  granted  to  Oooran  Khan,  an  invalided  havildar, 
under  the  provisions  of  s.  33  of  Reg.  XLIII  of  1793.  By  virtue  of  that  Section 
Gooran  Khan  held  the  property  free  of  revenue  and  frte  of  rent  during  his  life  as 
a  jagheer,  but  upon  his  death  the  property  became  liable  to  be  assessed,  and  by 
virtue  of  the  Section,  to  which  allusion  has  been  made,  the  assessment  would  be 
in  the  nature  of  rent  payable  to  the  zemindar  of  the  estate  in  which  the  mouzah 
was  situate.  The  zemindar  in  question  was  the  Maharajah  of  Domraon.  Upon 
the  death  of  Oooran  Khan,  Bachoo  Khan,  his  son  and  heir,  came  in  as  his  repre- 
sentative, and  the  property  then  being  liable  to  assessment,  he  entered  into  a 
settlement  with  the  Maharajc^  in  September  1827,  upon  which  a  rent  was 
reserved  to  the  Maharajah  in  respect  of  the  tenure.    Bachoo  Khan  died  in  October 
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1860,  a  period  within  12  years  before  the  commencement  of  the  suit.  He  left 
a  widow^  Nazirun,  and  a  son,  Gooder  Khan,  and  three  daughters,  Nazeerun, 
Sah^ebun,  and  Peerzadi.  The  son  was  entitled  to  a  share  of  5  amias  7  pies  and 
4  krants,  and  the  three  daughters  were  entitled  to  shares  amounting  together  to 
8  annas  4  pies  and  16  krants  of  the  mouzah.  The  widow  appears  to  have  given 
up  her  share  altogether,  and  it  may  be  assumed  for  the  purpose  of  this  decision 
that  the  son  took  the  widow's  share,  which  together  with  his  own  share  of  5  annas 
7  pies  and  4  krants  gave  him  an  interest  to  the  extent  of  7  annas  7  pies  and 
4  kiant&  That  interest  added  to  that  of  the  daughters  makes  up  the  whole 
amount  of  the  16  annas  of  the  mouzah. 

After  the  death  of  Bachoo  Khan,  his  son,  Oooder  Ehan,  was  sued  in  respect 
of  a  loan  which  had  been  made  to  Bachoo  Ehan    Proceedings  went  on,  and  a 
decree  was  ultimately  obtained  under  arbitration  against  Gooder  Ehan.     Gooder 
Ehan,  in  order  to  raise  money  to  satisfy  that  decree,  borrowed  a  sum  of  money 
from  Ram  Jeawan  Sinffh.    Gooder  Elhim  was  sued  by  Ram  Jeawan  Singh  in 
respect  of  the  money  so  sorrowed;  and  although  Gooder  Ehan  had  mortgi^ed  a 
12-annas  share  of  the  mouzah  to  Bawl  Jeawan  as  a  security  for  the  loan,  the  action 
against  Gooder  Ehan  was  treated  merely  as  one  for  an  ordinary  debt^  and  Ram 
Jeawan  obtained  a  decree  against  him  for  the  money  due,  and  interest.    Upon 
that  an  execution  was  issued.    Biseshur  purchased  under  that  decree,  not  the 
12-annas  share,  which  had  been  mortgaged,  but  merely  the  right  and  interest  of 
Gooder  Ehan,  which,  as  abready  stated,  amounted  to  7  annas  7  pies  and  4  krants. 
The  Maharajah  also  brought  a  suit  against  Gooder  Eiian  for  three  years'  rent, 
which  was  due  under  the  settlement  made  with  him.    That  suit  was  brought 
under  the  provisions  of  Act  YIII  of  1869  of  the  Government  of  Bengal    In  that 
suit  it  was  ordered  that  an  ex  parte  decree  be  passed  in  favor  of  the  plaintiff,  that 
the  plaintiff  do  recover  the  amount  claimed,  with  costs,  and  interest  at  the  rate  of 
6  per  cent,  per  annum  up  to  the  day  of  realization  from  the  defendant.    The 
Maharajah  proceeded  to  execute  that  decree  a^inst  Gooder  'K'^ia^ri     On  the  Slst 
March  1872  he  applied  to  have  it  executed.    He  gave  the  names  of  the  parties, 
and  then  he  stated  what  redress  he  sought  frt)m  the  Court.    He  stated  under  that 
head,  ''The  attachment  and  sale  of  the  property  belonging  to  the  judgment- 
debtor/' — that  is,  the  property  belonging  to  Gooder  Ehan.    The  petition  ran  in 
this  way :  "  The  decretal  money  due  to  your  petitioner  is  payable  by  the  judgment- 
debtor  under  a  decree  mentioned  above.     Your  petitioner  therefore  begs  to  file ' 
this  petition  along  with  an  inventory  of  the  property  belonging  to  the  jadgment- 
debtor,  and  prays  that  by  attachment  and  sale  of  the  judgment-debtor's  property 
the  decretal  amount,  together  with  costs  and  future  interest  up  to  the  day  of 
realization,  te  ordered  to  be  recovered  from  the  judgment-debtor.      An  inventory 
was  attached  to  that  petition  in  the  following  woros :  "  Inventory  of  the  invalid 
lands,  being  the  kasht  (cultivation)  of  the  judgment-debtor,  situated  in  Mouzah 
Rampore  Perffunnah  Bhojepore,  for  the  recovery  of  t^e  arrears  of  rent  whereof 
the  present  <&cree  is  passed,,  amounting  to  120  beegahs."    It  therefore  appears 
dear  that  that  application  was  merdy  that  by  attachment  and  sale  of  the 
judgment-debtor's  property  the  decretal  amount  mi^ht  be  realized.    By  virtue  of 
the  59th  Section  of  the  said  Act  YIII  of  1869,  the  Maharajah,  if  he  had  pleased, 
was  authorized  to  apply  fey:  the  sale  of  the  tenure.    By  that  Section  it  is  enacted 
that,  "  Whenever  a  decree  shall  be  passed  for  an  arrear  of  rent  due  in  respect  of 
an  under-tenure,  which  by  the  title  deeds  or  the  custom  of  the  country  is  txans- 
ferable  by  sale,  and  the  judgment-creditor  shall  make  application  for  the  attach- 
ment and  sale  of  such  un^er-tenure,  the  Court  shall,  so  soon  as  such  under-tenuie 
shall  have  been  ordered  to  be  sold,  cause  to  be  hung  up  in  some  conspicuous  part 
of  the  building  in  which  such  Court  sits,  and  of  the  buildings  in  which  the 
Collector  and  Judge  of  the  district  within  which  the  land  comprised  in  such 
under-tenure  is  situate,  and  to  be  fized  on  some  conspicuous  place  on  such  land, 
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and  on  some  conspicuous  place  in  the  town  or  village  in  or  nearest  to  which  such 
land  is  situated,  a  notice  for  the  sale  of  such  under-tenure  on  some  fixed  date,  not 
less  than  20  days  from  the  hanging  up  of  such  notice  in  such  Court."  By  s.  34 
of  the  same  Act  it  is  enacted  that,  "  Save  as  in  this  Act  is  otherwise  provided, 
suits  of  every  description  brought  for  any  cause  of  action  arising  under  this  Act, 
and  all  proceedings  therein,  shall  be  regulated  by  the  Code  of  Civil  Procedure 
passed  by  the  Governor-General  in  Councu,  being  Act  No.  VIII  of  1859,  and  by  such 
further  and  other  enactments  of  the  Governor-General  in  Council  in  relation  to  civil 
procedure  as  now  are  or  from  time  to  time  may  be  in  force ;  and  all  the  provisions 
of  the  said  Act  and  of  such  other  enactments  shall  apply  to  such  suits/'  It 
appears  therefore  that  although  the  Maharajah  might,  if  he  had  pleased,  have 
applied  to  sell  the  tenure  in  execution  of  his  decree,  he  had  also  a  power  to 
])roceed  against  the  property  of  the  defendant.  It  has  already  been  shown  what 
the  application  of  the  Maharajah  was.  He  asked  that  the  decree  might  be  realised 
by  the  sale  of  the  property  of  the  judgment-debtor.  Upon  that  application  the 
Moonsiff  issued  a  perwannah  described  as  a  '^  Perwannah  for  execution  of  decree 
under  s.  233  to  s.  238  Act  VIII  of  1859."  If  he  had  considered  that  the  applica- 
tion was  an  application  to  sell  the  tenure  under  s.  59  of  Act  VIII  of  1869,  it 
would  have  been  described  as  a  procedure  under  that  Section,  and  not  under  the 
sections  of  the  Civil  Procedure  Code  to  which  the  Moonsiff  refers  in  his  perwannah. 
The  perwannah  issued  to  the  officer  was  as  follows :  '*  Pursuant  to  an  order  of  this 
d*y>  you  are  required  to  attach  the  under-mentioned  properties  under  the  provi- 
sions of  Act  Vni  of  1869  as  they  may  be  pointed  out  by  the  decree-holder,  and 
submit  the  inventory  of  the  property  attached,  with  vour  report,  within  a  week." 
Then  he  describes  the  property  ''  Invalid  land  held  m  cultivation,"  and  he  gives 
the  boundaries  of  the  lana.  So  that  the  perwannah  was  merely  to  attach  that 
property  under  the  provisions  of  Act  Vllf  of  1859.  Now  it  is  clear  that  in 
attaching  the  pronerty  of  a  judgment-debtor,  whether  in  an  under-tenure  or  in  an 
ordinary  leasehold  interest,  under  Act  VIII  of  1859,  you  can  only  attach  and  sell 
the  righty  title,  and  interest  of  the  judgment-debtor;  but  if  you  proceed  to  sell  a 
tenure  under  s.  59  of  Act  VIII  of  1869,  then  you  sell  the  tenure ;  and  by  virtue 
of  s.  66  of  the  same  Act,  the  purchaser,  under  the  provisions  of  ss.  59  and  60  of 
the  Act,  acquires  it  free  of  all  incumbrances  which  may  have  accrued  thereon  by 
any  act  of  any  holder  of  the  said  under-tenure,  his  representatives  or  assignees, 
unless  the  rignt  of  making  such  incumbrances  shall  have  been  expressly  vested  in 
the  holder  by  the  written  engagement.  So  that  if  this  tenure  had  been  sold  under 
the  provisions  of  s.  69,  the  sale  would  have  got  rid  of  all  under-tenures,  and  the 
purchaser  would  have  been  entitled  to  the  -vniole  interest  in  the  tenure,  &ee  from 
all.  incumbrances,  in  the  same  way  as  if  the  tenure  had  been  sold  under  the  pro- 
visions of  the  law  for  the  sale  of  an  estate  for  the  arreaiB  of  Government  revenue. 
Having  issued  that  perwannah  to  the  officer  to  execute  the  decree,  notice  of  the 
intended  sale  was  given.  That  will  be  found  at  page  71  of  the  Record.  It  is 
headed  "  Sale  notification,"  not  under  s.  59  of  Act  VIII  of  1869,  but  «  A  sale 
notification  under  s.  246  of  Act  VIII  of  1859 ; "  and  it  proceeds :  "  Auction  sale  of 
the  rights  and  interests  in  the  under-mentioned  properties  for  the  realization  of 
the  amount  covered  by  the  decree."  And  then  it  states :  "  Notice  is  hereby  given 
to  the  public  that  Sahib  Ram  filed,  on  the  31st  March  1872,  an  inventory  of  the 
under-mentioned  property,  praying  for  their  auction  sale  for  the  realization  of  the 
decretal  money ;  therabre  this  proclamation  is  issued  for  the  information  of  the 
public,  to  the  effect  that  on  Friday,- July  Idtix  1872,  A.D.,  corresponding  with 
28th  Assar  1279  Fusli,  the  auction  sale  of  whatever  rights  and  interests  Qooder 
Khan,  the  judgment-debtor,  has  in  the  property  detailed  below  will  be  commenced 
at  noon  in  the  place  where  the  propierty  is  situated  in  Pergunnah  Bhojepore, 
ZQlah  Shahabad.  If  any  one  wisnes  to  purchase  the  said  rights,  he  ousht  to 
appear  at  the  aforesaid  time  and  place,  either  personally  or  through  his  mookhtar, 


( 680  ) 

ft 

and  purchase  it.  The  rights  and  interests  of  other  persons  in  the  said  property 
will  not  be  sold  by  auction  besides  that  of  the  judgment-debtor."  So  there  was 
an  express  notice  that  under  the  sale  in  execution  of  the  decree  only  the  rights 
and  interests  of  the  debtor  were  to  be  sold ;  and  it  was  also  expressly  pointed  out 
that  the  rights  and  interests  of  other  persons  in  the  said  property,  other  than 
those  of  the  judgment-debtor,  would  not  be  sold.  Under  that  notification  Doolar 
Chand  and  others,  the  defendants  in  the  two  suits  out  of  which  this  appeal  arises, 
purchased.  The  sale  to  them  was  confirmed,  and  they  were  put  into  possession 
and  obtained  a  certificate  of  sale.  The  certificate  which  they  obtained  was  as 
follows :  "  On  a  petition  having  been  filed  for  execution  of  a  decree  of  the  Civil 
Court  passed  by  the  Moonsiff  of  Buxar  Zillah  Shahabad,  dated  the  2nd  December 
1871,  A.D.,  in  suit  No.  16,  against  the  judgment-debtor,  and  for  the  sale  of  his 
property,  a  sale  notification  was,  under  the  order  of  this  Courts  issued,  and  tiie 
property  sold  at  auction  on  ihe  25th  July  1872.  Whatever  rights  and  interests 
the  judgment-debtor  had  in  the  said  property  were  purchased  by  Doolar  Chand," 
and  so  on.  Those  are  the  defendants.  ''Hence,  this  certificate  being- made  over 
to  Doolar  Chand  Baijnath  and  Ram  Saran  Sahoo,  etc.,  the  auction  purchasers,  it 
is  proclaimed  that  whatever  rights  ajid  interests  the  said  judgment-debtors  have 
in  the  property  aforesaid  have  ceased  to  exist  from  the  25th  July  1872,  the  date 
of  the  auction  sale,  and  become  vested  in  the  auction  purchasers,  Doolar  Chand 
Baijnath  Sahoo  and  Ram  Saran  Sahoo."  Nothing  then  can  be  clearer  than  that 
both  the  perwannah  and  the  notice  of  sale,  as  weU  as  the  certificate,  gave  express 
notice  to  the  purchasers  that  nothing  would  be  sold,  and  that  nothing  was  sold  to 
them,  save  and  except  the  rights  and  interests  of  the  judgment-debtor. 

Here  it  may  be  observed  that  if  the  notice  of  sale  had  stated  that  the  tenure 
was  to  be  sold  under  the  provisions  of  Act  VIII  of  1869,  the  three  sisters  of 
Gooder  Khan  might  have  protected  the  tenui'e  from  sale,  by  satisfying,  ill  accord- 
ance with  the  provisions  of  that  Act,  the  decree  of  the  Maharajah.  The  purchasers 
having  been  let  into  possession,  Chabeel  Chand,  one  of  the  plaintiff,  purchased 
the  interests  of  the  three  sisters.  They  were  entitled  to  8  annas  4  pies  and 
16  krants  in  this  tenure,  and  the  plaintiff,  Chabeel  Chand,  purchased  that  right, 
and  he  contended  that  under  his  purchase  he  was  entitled  to  recover  from  the 
auction  purchasers,  under  the  Maharajah's  decree,  the  8  annas  4  pies  and  16  krants 
which  he  had  purchased  from  the  sisters.  Lalla  Bisheshur  Dyal,  who  had  pur- 
chased under  the  decree  of  Ram  Jeawan  Singh,  also  claimed  that  he  was  entitled 
to  recover  possession  of  what  he  had  purchased  under  Ram  Jeawan  Singh's 
decree,  and  that  he  had  purchased  under  Ram  Jeawan  Singh's  decree  the  right, 
title,  and  interest  of  Goodur  Khan  previously  to  the  sale  under  the  Maharajah's 
decree.  The  Judges  of  the  Lower  Courts  dismissed  the  claims  both  of  Bisheshur 
and  of  Chabeel  Chand.  But  the  High  Court  reversed  those  decisions,  upon  the 
ground  that  Dooli  Chand  and  others  bad  purchased  under  the  Maharajah's  decree 
only  the  right,  title,  and  interest  of  Oooder  Khan.  If  they  purchased  the  tenure 
they  would  have  been  entitled  to  retain  possession,  and  the  plaintifis  would  have 
failed  in  their  suit.  On  the  other  hand,  if  they  purchased  merely  the  right,  title, 
and  interest  of  Gooder  Khan,  then  in  the  one  case  Chabeel  Chand  was  entitled  to 
recover  the  8  annas  4  pies  and  16  krants  share  of  the  mouzah  which  he  had 
purchased  from  the  sisterft,  and  Bisheshur  was  entitled  to  recover  the  other 
portion  of  the  estate  which  he  had  purchased  as  the  right,  title,  and  interest  of 
Gooder  Khan.  It  has  already  been  shown  what  the  nature  of  the  sale  in  execution 
of  the  Maharajah's  decree  was,  and  their  Lordships  think  that  the  High  Court 
were  right  in  the  conclusion  at  which  they  arrived,  that  Dooler  Chand  and  others, 
the  defendants  in  the  suits,  had  purchased  merely  the  right,  title,  and  interest  of 
Gooder  Khan,  and  not  the  whole  tenure  free  from  all  encumbrances  and  the  rights 
of  others  who  were  interested  therein. 

Under  these  circumstances  they  are  of  opinion  that  the  High  Court  was  right 
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in  holding  tihat  Chabeel  CSiand  was  entitled  to  recover  the  8  annas  4  pies  and 
16  kiants,  and  that  Bisheshur  Dyal  was  entitled  to  recover  the  interest  which  he 
purchased  under  the  sale  in  execution  of  Ram  Jeawan  Singh's  decree.  The  High 
Oourt  however  appear  to  have  made  a  mistake.  They  appear  to  have  been  under 
the  impression  that  Gooder  Khan,  instead  of  being  entitled  only  to  a  7  annas 
7  pies  and  4  krants  share,  was  entitled  to  a  12-annas  share  in  the  property,  and 
they  accordingly  gave  Bisheshur  a  decree  for  a  12*annas  share,  as  well  as  a  decree 
to  ike  other  plaintiff  for  an  8  annas  4  pies  and  16  krants  share.  It  is  impossible 
that  those  two  decrees  can  stand,  because  that  would  give  a  right  to  the  two 
pladntifis  to  recover  against  the  defendant  20  annas  4  pies  and  16  krants  out  of 
16  annas.  It  is  clearlv  an  oversight,  and  Mr.  Doyne,  the  learned  Counsel  for 
Bisheshur,  has  admitted  that  the  decree  in  Bisheshur's  case  was  erroneous,  and . 
that  instead  of  a  12-anna8  share  it  ought  to  have  been  a  7  annas  7  pies  and 
4  krants  share. 

Their  Lordships  therefore  will  humbly  advise  Her  Majesty  that  the  decision 
of  the  High  Court  in  Chabeel  Chand's  suit  be  affirmed,  and  that  in  Bisheshur's 
case  the  decree  be  amended  by  ordering  that  he  shall  recover  a  7  annas  7  pies  and 
4  krants  share  of  the  estate  from  the  defendants. 

Their  Lordships  are  also  of  opinion  that  the  respondents  in  both  appeals  are 
entitled  to  their  costs. 


The  21st  January  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  ColUer. 

•  Delay  in  impeaching  a  Deed — Onus  Prdbandu 

On   Appeal  from   the    High    Court   at    CaleiUta. 

Gossain  Luchmi  Narain  Poori 

versus 
Pokhraj  Singh  Din  Dyal  Lai  and  others. 

One  of  the  obvious  consequences  of  a  long  delay  in  bringing  a  suit  to  impeach  a  deed  as  not  genuine 
is  that,  after  the  lapse  of  years,  witnesses  disappear,  and  the  recoUection  of  those  who  survive  becomes 
dimmed  and  less  aocarate  than  it  might  have  been  if  the  enquiry  had  taken  place  at  an  earlier  period. 
In  this  case  the  three  persons  who  were  principals,  and  two  at  least  of  the  attesting  witnesses,  were  dead, 
and  the  plaintiff  was  held  to  have  failed  in  presenting  a  strong  case,  as  he  was  bound  to  do,  when  he 
asked  the  Court  to  set  aside  a  deed  which  had  been  acted  upon  for  nearly  twelve  years. 

Mr,  C.  W,  Arathoon  for  Appellant. 

Mr.  Graham  and  Mr.  Horace  Smith  for  Respondents. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

The  question  upon  which  this  appeal  depends  iS,  whether  a  mokurruree  lease 
granted  by  one  Mitterjeet,  a  mohunt,  and  a  member  of  a  mendicant  fraternity,  is 
a  genuine  or  a  forged  document.  The  High  Court  has  found  it  to  be  genuine. 
The  question  is  one  purely  of  fact,  and  their  Lordships  are  entirely  unable  to  see 
their  way  upon  the  evidence  in  the  record  to  disturb  the  findii\g  of  the  High 
Court. 

The  property  of  Mitterjeet  was  confiscated  by  the  Indian  (Jovemment  in  or 
some  time  before  the  year  1859,  in  consequence  of  his  having  joined  in  the  rebellion. 
A  good  deal  of  evidence  appears  in  the  Record  as  to  the  history  of  this  property. 
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but  it  is  quite  unnecessary  to  refer  to  it,  inasmach  as  it  has  been  aasiimed 
throughout  that  Mitterjeet  was  in  rightful  possession  of^  and  had  fiill  power  of 
disposition  over  it.  Under  proceedings  taken  in  the  CoUectorate  the  property  of 
Mitterjeet  was  sold  by  auction,  after  confiscation,  by  order  of  the  Qovemment. 
The  estates  in  question  in  this  suit,  namely,  eight  annas  of  Mouzah  Baghoor  and 
two  annas  thirteen  dams  and  six  kowrees  of  one-third  of  Mouzah  Bhandajore,  were 
purchased  at  that  auction  sale  by  a  predecessor  of  the  present  plaintiff  in  the  name 
of  Futteh  Singh,  who,  upon  being  made  a  party  to  this  suit,  disclaims  all  interest. 
The  plaintiff  having  become  the  owner  of  the  rights  in  the  mouzahs,  under  this 
Government  sale  which  was  made  on  the  23rd  September  1859,  in  May  1871 
brings  this  suit  to  set  aside  a  mokurruree  which,  it  is  alleged,  had  been  granted 
by  Mitterjeet  prior  to  his  leaving  the  country  and  joining  the  rebels. 

It  appears  that  Mitterjeet  had  on  the  8th  December  1856  made  a  zuiipeshgec 
lease  of  the  above  mouzahs  and  others  to  one  Himmut  Bam  for  fifteen  years  in  con- 
sideration of  an  advance  of  a  sum  of  Bs.  10,000,  upon  which  a  rent  was  reserved  of 
Bs.  94.  It  is  a  part  of  the  case  on  both  sides  that  that  lease  was  valid,  and  there 
is  no  doubt  apparently  entertained  that  the  sum  of  Bs.  10,000  was  advanced  to 
him.  The  mokurruree  in  question  bears  date  in  the  following  year,  the  28th  July 
1857,  and  purports  to  be  made,  in  consideration  of  Bs.  5,000,  to  Baboo  Girwurd- 
hari  Singh,  son  of.  Bessal  Singh.  A  question  has  arisen  whether  the  son,  Gir- 
wurdhari,  took  the  mokurruree  in  his  own  right  or  as  benamee  for  his  father. 
That  question,  however — though  it  might  arise  between  the  son  and  the  repre* 
sentatives  of  the  father — ^is  not  material  to  be  considered  in  the  present  case, 
except  so  far  as  it  bears  upon  some  conflicting  evidence  which  appears  to  have 
beeii  given  on  the  part  of  the  several  defendanta 

Several  parties  are  made  defendants  to  the  suit ;  first,  the  three  sons  of  Ressal 
Singh,  of  whom  Girwurdhari  is  one ;  then  Dal  Chand,  the  alleged  purchaser  of  a 
share  in  the  mokurruree,  and  Dindyal  Lai,  who  was  the  purchaser  of  another  share 
in  it  under  an  execution.  Futteh  Singh,  to  whom  reference  has  before  been  made, 
is  also  a  defendant;  and  the  last  defendant  is  Narain  Poori,  who  was  an  intervener 
in  the  suit,  and  claimed  to  be  entitled  to  a  moiety  of  the  interest  purchased  at  the 
Government  sale. 

The  first  consideration  which  demands  notice  in  the  case  is  the  delay  which 
took  place  on  the  part  of  the  plaintiff  in  putting  forward  this  daim.  The  Govern- 
ment sale  was  in  1859.  In  the  proceedings  which  took  place  prior  to  that  sale 
various  persons  put  in  petitions  of  objection,  and,  amongst  others,  those  who 
claimed  under  the  mokurruree.  There  were  petitions  refuting  the  claim,  and  it 
was  decided  by  the  Collector  that  the  question  of  the  vaUdity  of  the  mokurruree 
could  not  then  be  gone  into ;  that  all  that  could  be  done  was  to  sell  the  right  and 
interest  of  Mitterjeet  in  the  property,  the  purchaser  taking  it  with  notice  of  the 
claim  under  the  mokurruree.  Therefore  the  purchaser  bought  with  full  notice  of 
the  claim  under  the  mokurruree.  But  for  the  mokurruree  the  purchaser  would 
have  been  entitled  to  a  share  of  the  rent  reserved  upon  the  zuripeshgee,  which  was 
Bd.  94.  Yet  prior  to  the  commencement  of  the  present  suit  no  attempt  was  made 
to  enforce  the  payment  of  this  rent.  That  the  parties  entitled  to  the  mokurruree 
were  claiming  the  zuripeshgee  rent  was  fully  known  to  the  plaintiff,  because  in  the 
year  1867  a  suit  was  broughi  by  Bessal  Sinsh  and  others  who  claimed  under  the 
mokurruree  against  the  representatives  of  Bammut  Bam  to  recover  the  arrears  of 
the  rent  under  the  zuripeshgee ;  and  in  that  suit  the  plaintiff  intervened  and  denied 
the  right  of  the  plaintiffs  under  the  mokurruree  to  receive  this  rent  It  was  held 
that  he  was  not  entitled  so  to  intervene,  and  that  if  he  wished  to  question  the 
validity  of  the  mokurruree  he  must  do  so  by  a  regular  suit.  That  was  in  the 
year  1867|  and  this  suit  was  not  brought  until  the  year  1871,  which  was  nearly 
twelve  years  after  the  original  purchase  from  Government.  In  considering  the 
evidence  it  is  necessary  to  bear  in  mind  this  great  delay  on  the  part  of  the  plaintiff. 
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Coming  to  the  evidenoe^  their  Lordships  find  that  on  the  part  of  the  jdidntifi; 
who  soujght  to  set  aside  the  deed  as  a  forged  and  fabricated  document,  there  is  no 
affirmative  evidence  whatever  to  establish  that  the  deed  was  forged  or  fabricated. 
A  great  nomber  of  witnesses,  mohunts  and  disciples  of  Mitterjeet,  no  doubt,  say 
that  they  never  heard  of  it,  and  refer  to  circumstances  which  more  or  less  tend  to 
raise  a  probability,  but  a  probability  only,  that  he  did  not  execute  it.  Many  of 
these  witnesses  speak  to  ms  having  executed  other  deeds,  and  there  can  be  ho 
doubt  that  they  had  full  knowledge  of  his  handwriting ;  yet  the  question  is  not 
put  to  any  one  of  them  whether  the  signature  to  this  deed,  purporting  to  be  that 
of  Mitterjeet,  is  of  his  handwriting. 

Supposing  the  case  had  rested  there,  could  it  be  held  that  the  plaintiff  had  given 
sufficient  pri/md  fade  evidence  to  impeach  a  deed  which  has  been  acted  upon  for 
a  period  of  nearly  twelve  years  ?  The  defendants  did  not,  however,  relv  only  upon 
the  weakness  of  the  case  which  the  plaintiff  has  made  for  setting  aside  the  deed,  but 
called  two  or  three  people  who  were  attesting  witnesses  to  the  deed,  and  several 
lyho  were  present,  and  spoke  to  the  execution  of  this  deed  by  Mitterjeet.  They, 
and  a  great  number  of  other  witnesses,  deposed  to  the  actual  payment  of  Ss.  5,000 
to  Mitterjeet  by  either  Bessal  Singh  or  his  son  Oirwurdhari.  Undoubtedly  there 
is  some  discrepancy  in  the  evidence,  and  their  Lordships  are  far  fix)m  saying  that 
the  case  is  very  satisfactorily  proved  on  the  part  of  the  defendants.  But  part  of 
the  inconsistency  which  appears  on  the  evidence  may  be  accounted  for  by  the 
fact  that  the  defendants  have  as  between  themselves  conflicting  interests.  The 
sons  of  Bessal  other  than  Girwurdhari  have  an  interest  in  asserting  that  Bessal 
was  the  actual  holder  of  the  mokurruree ;  Girwurdhari,  on  the  other  nand,  has  his 
own  separate  interest,  and  asserts  that  the  mokurruree  was  granted  to  him  in  his 
own  right.  It  does  happen  that  as  between  themselves  they  set  up  cases  which 
are  not  consistent  the  one  with  the  other ;  but  the  broad  facts  are  proved  by  a 
great  number  of  witnesses,  who  say  that  the  deed  was  executed  and  that  the 
money  was  paid.  One  of  the  obvious  consequences  of  a  long  delay  in  biinging  a 
suit  to  impeach  a  deed  on  the  groimd  that  it  is  not  a  genume  one  is,  that  after 
the  lapse  of  years  witnesses  disappear,  and  the  recollection  of  those  who  survive 
becomes  dimmed  and  less  accurate  than  it  might  have  been  if  the  enquiry  had 
taken  place  at  an  earlier  period.  In  this  case  it  appears  that  the  three  persons 
who  were  principals  in  these  ti*ansactions,  namely,  Bessal,  Mitterjeet,  and  Himmut 
Bam,  are  dead.  It  appears  also  that  two  at  least  of  the  attesting  witnesses  are 
dead.  Surely  there  ought  to  be  a  strong  case  on  the  part  of  a  plaintiff  who  comes 
into  Court  to  set  aside  a  deed  at  so  late  a  period  to  induce  a  Court  to  give  him 
relief.  In  this  case  there  is  certainly  no  such  case  presented  on  the  pcu*t  of  the 
plaintiff;  and  there  is  evidence,  though  it  may  not  be  entirely  satis&otory,  to 
prove  that  the  document  was  really  executed,  and  the  money  ideally  paid. 

Under  those  circumstances,  their  Lordships  think  that  the  High  Court  were 
right  in  coming  to  the  conclusion  that  the  plaintiff  had  ^led  to  establish  his  case, 
lb.  Arathoon  endeavored  to  raise  and  argue  a  further  objection  to  the  mokur- 
ruree, via,,  that  it  was  executed  by  Mitterjeet  p  contemplation  of  his  joining  the 
rebels,  and  with  a  view  to  escape  the  consequences  of  a  forfeiture  of  hi^  property. 
It  is  enough  to  say  that  that  case  is  not  made  either  in  the  plaint  or  in  the  plead- 
ings; nor  does  it  seem  to  have  been  raised  in  either  ef  the  Courts  below.  It  is 
quite  a  different  case  from  that  which  alone  is  put  forward  in  the  plaint,  and  which 
alone  has  been  the  subject  of  discussion  in  the  Courts  below. 

In  the  result,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty  to 
aflBrm  ihe  decision  of  the  High  Courts  and  to  dismiss  this  appeal,  with  costs. 
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The  23rd  January  1879. 

Present: 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy  and  Sir  Robert  P.  Collier. 

Oudh — Lord  Ca/n.nvag'%  Proclam/xtion — ConJiaccUion  of  Lamds, 

On  Appeal  from  the  Court  of  the  Judical  Commiaaioner  of  OudJu 

Nawab  Malka  Jahan  Sahiba 

versus 

The  Deputy  Commissioner  of  Lucknow  in  charge  of  the  Nazul  Department 

Held,  that  Lord  Canning's  proclamation  of  the  15th  March  1858  had  the  effect  of  vesting  in  the 
British  Government  the  property  (the  subject  of  this  suit),  together  with  all  other  landed  property  in 
Oudh,  and  all  who  claim  title  to  it  must  claim  through  the  Government.  Whether  or  not  the  sunnuds 
under  which  plaintiff  formerly  held  would,  if  Oudh  had  remained  unde^  the  old  dynasty,  have  conferred 
upon  her  a  life  interest  or  an  interest  in  perpetuity,  it  was  clear  that  no  more  was  granted  to  her  than  a 
permission  to  occupy  for  her  life  the  palace  to  which  she  now  asserted  a  right  in  perpetuity.  If  the 
acts  of  the  Government  officers  allowing  her  so  to  occupy  the  palace,  which  she  seeks  to  impugn,  were 
nullities,  it  would  follow  that  she  has  no  interest  at  all,  but  that  her  property  remains  in  the  British 
Government  to  which  it  was  confiscated. 

Mr.  Cowiey  Q.  C,  and  Mr.  Doyne  for  Appellants. 
Mr,  Leithj  Q.C.,  and  Mr.  Mayne  for  Respondents. 

Svr  Robert  Collier  gave  judgment  as  follows : — 

The  material  facts  in  this  case  may  be  shortly  stated.  The  plaintiff  was  one 
of  the  widows  of  a  king  of  Oudh,  Momuddin  Mahommed  Ali  Shah,  who  occupied 
the  throne  some  time  before  the  annexation  of  Oudh.  In  the  years  1839  and  1840 
this  lady  had  four  sunnuds  from  the  king,  granting  to  her  a  large  tract  of  land 
within  the  city  of  Lucknow,  comprising  royal  palaces,  gardens,  houses,  and  shopR. 
The  form  of  those  sunnuds,  which  are  substantially  (if  not  in  words)  the  same,  is 
this : — "  We  have  graciously  been  pleased  to  grant  to  Malka  Jahan  Nawab  Tajun 
Nissan  Eegum^  according  to  the  details  herein  given,  the  Baradari  on  the  road, 
together  with  the  Mehal  Sarai  belonging  to  Government,  containing  an  area  of 
38,330  square  yards,  situated  in  Tilpura  alias  Dowlat-pura,a  mohalla  of  Lucknow 
city,  which  is  the  seat  of  Government.  All  the  civil  clerks.  Government  officers, 
and  darogas,  present  and  future,  are  directed  to  transfer  the  said  houses  to  the 
possession  of  the  said  Begum  and  her  descendants  in  perpetuity  generation  after 
generation,  to  see  that  this  command  is  durably  executed,  and  to  give  no  annoyance 
by  demanding  any  tax.     Neither  shall  they  call  for  a  fresh  deed  year  after  year." 

On  the  suppression  of  the  mutiny  in  Oudh  the  well-known  proclamation  of 
Lord  Canning  was  issued  on  the  15th  March  1858.  That  proclamation,  among 
other  things,  contains  these  words : — "  The  Governor-General  further  proclaims  to 
the  people  of  Oudh  that,  with  above-mentioned  exceptions "  (in  favor  of  certain 
loyal  talookdars)  "  the  proprietary  right  in  the  soil  of  the  province  is  confiscated 
to  the  British  Government,  which  wiU  dispose  of  that  right  in  such  manner  as  to 
it  may  seem  fitting."  It  proceeds :  "  To  those  talookdars,  chiefe,  landholders,  with 
their  followers,  who  shall  make  immediate  submission  to  the  Chief  Commissioner 
of  Oudh,  surrendering  their ^irms  and  obeying  his  orders,  the  Bight  Honorable  the 
Governor- General  promises  that  their  lives  and  honor  shall  be  safe,  provided  that 
their  hands  are  not  stained  with  English  blood  murderously  shed.  But  as  regards 
any  further  indulgence  which  may  be  extended  to  them,  and  the  condition  in 
which  they  may  hereafter  be  placed,  they  must  throw  themselves  upon  the  justice 
and  mercy  of  the  British  Government.  To  those  amongst  them  who  shall  promptly 
come  forward  and  give  to  the  Chief  Commissioner  their  support  in  the  restoration 
of  peace  and  order,  this  indulgence  will  be  large,  and  the  Governor-General  will  be 
ready  to  view  liberally  the  claims  which  they  may  thus  acquire  to  a  restitution  of 
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their  former  rights."  It  does  not  appear  either  that  the  plaintiff  took  any  part  in 
the  rebellion  or  that  she  promptly  came  forward  and  gave  her  support  for  the 
restoration  of  peace  and  order. 

Their  Lordships  have  before  now  had  occasion  to  express  the  opinion  to 
which  they  adhere,  that  the  effect  of  the  proclamation  was  to  divest  all  the  landed 
property  from  the  proprietors  in  Oudh,  and  to  tranfer  it  to,  and  vest  it  in,  the 
British  Government. 

There  followed  two  proclamations  of  Sir  James  Outram,  dated  respectively 
the  22nd  March  1858  and  the  25th  March  1858.    The  first  is  in  these  terms : — 
"  It  is  hereby  notified  for  those  who  have  fled  away  fit)m  the  city,  having  locked 
up  their  houses,  that  if  they  would  not  return  within  ten  days  and  re-occupy  their 
houses,  the  property  with  their  houses  will  be  confiscated.*'   The  second,  addressed 
to  the  landholders,  runs  thus : — "  The  Major-General,  Chief  Commissioner  of  Oudh, 
in  sending  you  this  proclamation,  wishes  to  inform  you  that  if  you  at  once  come 
in  ready  to  obey  his  orders,  provided  you  have  taken  no  part  in  the  atrocities 
committed  on  helpless  Europeans,  none  of  your  lands  will  be  confiscated,  and  your 
claims  to  lands  held  by  you  prior  to  annexation  will  be  heard."    These  procla- 
mations of  Qeneral  Outram  cannot  be  taken  as  changing  the  effect  of  the 
proclamation  of  Lord  Canning,  or  having  any  operation,  in  as  far  as  they  may 
be  inconsistent  with  it.    Certainly  they  could  not  have  the  effect  of  divesting  any 
property  from  the  British  Government  which  had  been  vested  in  it.    The  object 
of  General  Outram,  doubtless,  was  to  exhibit  a  conciliatory  policy  to  those  who 
should  promptly  come  in  and  tender  their  submission  to  the  British  Government. 
The  next  document  that  it  is  necessary  to  refer  to  is  a  letter  of  the  8th  April 
of  the  same  year,  addressed  by  the  Secretary  of  the  Chief  Commissioner  of  Oudh 
to  Mr.  George  Campbell,  who  was  then  the  Judicial  Commissioner  of  Oudh,  in 
these  terms : — "  Sir, — The  Chief  Commissioner  requeste  that  you  will  consider  the 
Nazul  Department  as  under  you,  and  that  you  will  at  once  order  lists  to  be  made 
out  and  careftiUy  prepared  of  all  Nazul  property."    (Nazul  property  being  State 
property,  which  had  accrued  to  the  State  from  forfeiture,  lapse,  or  any  other 
cause.)    "  The  houses  and  gardens  of  all  rebels  should  be  pri/md  facie  entered  in 
the  lists,  and  can  be  restored  or  not,  as  may  hereafter  appear  expedient.    The 
property  of  the  late  royal  family  will  necessarily  all  come  within  the  lists." 

It  has  been  contended  on  the  part  of  the  appellant  that  for  "  royal  family  " 
should  be  read  "  king,"  but  their  Lordships  do  not  adopt  that  construction.  The 
question  is,  what  was  done  by  the  Government  ?  And  .looking  to  this  document, 
coupled  with  others  which  will  be  referred  to,  it  appears  to  their  Lordships  that 
the  intention  of  the  Government,  which  was  carried  into  effect,  was  to  put  upon 
the  Nazul  Register  all  the  property  which  in  any  sense  could  be  considered  pro- 
perty of  the  royal  family,  or  royal  property,  including  the  property  in  question. 

The  next  document  to  be  referred  to  is  a  letter  of  the  Judicial  Commissioner 
of  Oudh  to  the  Commissioner  and  Superintendent,  Lucknow  Division,  dated  the 
26th  July  1858.  "  Sir, — In  settling  what  buildings,  etc.,  are  to  be  retained  as 
Nazul  and  what  restored  to  the  former  possessors  it  will  be  necessary  to  distin- 
guish between  estates  made  over  in  full  proprietary  right  to  the  proper  owners, 
and  those  which  are  in  fact  Nazul  as  belonging  to  the  former  Government,  but  are 
held  as  residences  by  the  Begums  and  others  connected  with  the  Court.  The 
latter  are  clearly  not  transferable,  but  will  in  most  instances  eventually  lapse  to 
Government,  and  I  trust  that  you  will  see  that  the  distinction  is  maintained.  For 
instance,  the  great  palace  hitherto  held  by  the  Begum  Malka  Jahan  is  evidently  a 
mere  jointure  house  in  which  she  lived  when  all  Lucknow  was  in  possession  of 
the  Court,  but  it  is  in  no  way  her  private  property,  nor  can  it  be  said  that  her 
house  has  been  taken  from  her.  She  is  merely  in  the  altered  circumstances  of 
Lucknow  and  of  the  royal  family,  the  occupation  by  British  troops  and  destruction 
of  so  many  buildings,  assigned  accommodation  more  reasonable  and  moderate  than 


(686) 

the  eaormous  palace  of  oiher  timee.    In  other  cases  similar  arrangements  may  be 
made  so  that  tnose  who  have  lost  all  by  the  demolitions  may  be  provided  (or  nmd 
those  who  happen  to  escape  may  not  unreasonably  monopolise  the  aceomMfcpitetiifH 
to  the  exclusion  of  others.    In  the  Nazal  list  there  should  be  &rt  «ialement  of 
estates  in  immediate  possession,  and  second^  statoixifi&t  of  those  in  which  the 
Nazul  has  a  reversionary  interest"    It  would  seem  that  the  Depu^  Commia- 
jnoBBT  Jteted  upon  this  JeMeor  of  the  Judicial  Commissioner,  for  we  find  uiis  account 
of  ''Proceedings  of  the  Collector's  Office  of  the  Lucknow  District  recorded  by  Mr. 
Simson  Nichoms  Martin,  Deputy  Commissioner,  on  the  3rd  August  1858.  A  letter 
dated  28th  July  1858,  No.  212,  giving  cover  to  Judicial  Commissioners,  letter 
No.  206,  dated  26th  idem^  has  been  received  firom  the  Commissioner  directing  a 
distinction  to  be  made  in  the  Nfizul  Begister  between  those  houses  which  are  in 
reality  Nazul,  but  which  were  given  to  Begums  to  live  in ;  for  instance,  the  large 
house  which  was  formerly  in  the  possession  of  Malka  Jahan,the  Judicial  Commis- 
sioner says  that  this  house  certainly  belonged  to  the  King,  and  was  given  by  the 
King  of  Oudh  to  the  Begum  merely  to  live  in.    Where  such  is  the  case  a  note 
will  be  entered  in  the  column  of  remarks  to  the  effect  that  the  house  will  be 
regarded  as  Nazul  poperty  after  the  death  of  the  party  at  present  in  possession. 
Ordered  that  an  injunction  be  issued  to  the  Nazul  Daroea,  directing  him  to  make 
the  re<|uired  note  in  the  column  of  rem^ks  where  such  a  large  house  is  in  the 
possession  of  any  Begum."    Whether  or  not  that  entry  in  the  Nazul  was  imme- 
diately made  is  not  very  clear :  it  would  perhaps  be  the  better  opinion  that  it  was 
made  subsequently  in  June  1859,  because  on  the  2nd  June  1859  we  find  the  fol- 
lowing letter  from  Mr.  A.  Abbott,  the  Commissioner  and  Superintendent,  to  the 
Deputy  Commissioner.    "  With  reference  to  your  letter  No.  598,  dated  23rd  ultimo, 
I  have  the  honor  to  forward  for  your  information  and  guidance  the  annexed  copj 
of  a  letter.  No.  1,049,  dated  the  31st  idem,  from  the  Secretary  to  the  Chief  Com- 
missioner sanctioning  the  grant  to  Mohsan-ud-dowla  of  that  portion  of  the  house 
of  Malka  Jahan  made  over  to  him  by  the  Judicial  Commissioner  in  full  satis&ction 
of  all  claims  on  account  of  houses  demolished,  and  to  request  that  you  will  file  an 
acknowledgment  of  the  Nawab  to  the  effect  stipulated,  and  see  that  that  portion 
of  the  premises  in  the  occupation  of  Malka  Jahan  is  in  the  Nazal  list.    The 
building  was  declared  Nazul  by  the  Judicial  Commissioner  in  his  letter  No.  206, 
dated  the  26th  July  1858,  declaring  Malka  Jahan  to  have  only  a  life  interest  in  it. 
On  her  death  it  will  lapse  to  the  Government." 

Probably  an  entry  to  that  effect  in  the  Nazul  list  was  then  made.  The 
allusion  to  Mohsan-ud-dowla  in  this  letter  is  thus  explained.  The  Qovemment 
determined  to  allow  the  plaintiff  to  reside  in  a  large  portion  of  the  great  aggre- 
gation of  buildings,  but  they  thought  fit  to  give  a  portion  of  it  to  Hohsan-ud- 
dowla,  who  appears  to  have  deserved  well  of  the  Qovemment,  in  lieu  of  certain 
property  of  his  which  had  been  taken  for  military  purposes.  Whether  or  not  the 
plamtiff  assented  to  this  division  between  herself  and  Mohsan-ud-dowla  may  be 
questioned,  but  is  not  material.  She  does  not  in  the  present  action  claim  that 
portion  of  the  palace  which  was  assigned  to  Mohsan-ud-^owla. 

A  good  deal  of  correspondence  was  read  which  took  place  about,  this  time,  and 
their  lordships  infer  from  it  that  although  there  does  not  appear  to  be  any 
distinct  and  formal  entry  of «a  notification  having  been  given  to  this  lady  that  she 
would  be  allowed  to  remain  only- as  an  occupier  for  life  of  the  premises,  she  must 
have  been  aware  of  the  term&  on  which  the  permission  was  granted.  Indeed,  she 
appears  on  one  occasion  to  have  been  heard  by  her  mookhts^  before  the  Commis- 
sioner or  the  Deputy  Commissioner  to  state  her  case. 

About  this  time  the  lady  went  on  a  pilgrimage  and  remained  absent  for 
several  years,  leaving  the  palace  in  the  possession  of  her  servants  in  the  interim. 
Upon  her  return,  some  time  in  1865,  she  made  a  daim  for  the  whole  of  the 
pdaoe^and  that  claim  is  thus  dealt  with  by  the  authorities.    The  Under-Secretary 
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to  the  Government  of  India  writes  thus  to  the  Chief  Commissioner  of  Oadh,  from 
Fort  William,  on  the  22nd  Febraary  1866 : — "  Sir, — In  reply  to  your  Junior 
Secretary's  letter,  dated  10th  instant.  No.  56S,  reporting  on  the  daim  of  Malka 
Jahan  Begum  to  the  wkole  of  the  buildings  known  as  *  Malka  Jahan's  Estate/  I 
am  directed  to  intimate  that  the  Governor-General  in  Council,  eonanrring  in  your 
view  of  the  case,  declines  to  recognise  the  claim  advanced  by  the  Begum,  aad 
desires  that  she  may  be  informed  accordingly." 

In  the  next  year  she  again  pressed  her  daim,  and  we  have,  on  the  26th  July 
1867,  another  letter  from  the  Secretary  of  the  Governor-General  to  her  attorneys, 
in  these  terms :  "  Gentlemen, — In  reply  to  your  letter  dated  1st  March  last^  sub- 
mitting a  petiti(xi  from  Malka  Jahan,  in  which  she  lays  claim  to  the  house  at 
Lucknow  Imown  as  *  Aga  Mir  Ei  Deorlu,'  a  portion  of  which  has  been  made  over 
to  Nawab  Mohsan-ud-dowla,  I  am  directed  to  inform  you  that  the  Governor- 
General  in  Council,  after  careful  enquiry,  sees  no  reason  to  modify  his  previouiji 
orders  respecting  this  claim/' 

The  lady  appears  to  have  taken  no  steps  in  the  matter  for « six  years  after 
this,  but  on  the  7th  May  1873  she  presented  a  petition  to  the  Commissioner  of  the 
Lucknow  Division,  asserting  her  right  to  the  premises  in  perpetuity,  and  request- 
ing the  Government  to  allow  it.     She  goes  on  to  say :   *'  That  certain  farmans, 
bearing  the  royal  stamp,  relating  to  the  grant  of  the  said  houses,  are  in  my  pos- 
session, which  corroborate  the  fact  that  uiese  houses  were  granted  to  me  as  my 
permanent  and  transferable  property  for  generation  after  generation.    Notwith- 
standing all  this  a  strange  thin^  has  happened,  that  on  the  arrival  of  a  letter  from, 
your  honorable  Court,  the  said  houses  have  been  inserted  to  the  Nazul  Register 
under  the  hypothesis  that  the  King  of  Gudh,  my  deceased  husband,  has  granted 
me  the  houses  for  occupation  for  life  only."    Then  she  says :  ''  As  I  had  proceeded 
on  pilgrimage  to '  Earbala,'  therefore  no  steps  could  be  taken  from  my  side  to 
regulate  this  error.    Whereas  the  groundlessness  of  this  hypothesis  will  be  deve- 
loped to  you  even  by  a  perusal  of  the  above-mentioned  &rmans,  in  which  it  is 
spedfically  recorded  that  the  proprietary  and  transferable  right  of  the  houses  has 
Iwen  given  to  me  for  perpetuity."    Then  she  goes  on  to  say :  *'  It  is,  therefore, 
essentially  necessary  and  equitable  to  correct  this  mistake  by  striking  off  the 
words  'for  occupation  only' " — which  are  in  italics  and  inverted  commas — " from 
the  Nazul  Register,  because  by  the  existence  of  such  a  mistake  a  considerable  loss 
shall  be  sustained  by  me,  my  heirs,  and  relatives,  whose  maintenance  and  pro- 
tection are  incumbent  on  Government,  in  compliance  with  the  testamentary 
contracts  of  the  late  King,  my  husband.    In  conclusion  I  respectfully  beg  that 
after  the  perusal  of  the  farman,  and  making  other  necessary  enquiries,  you  will  be 
humane  enough  to  correct  this  mistake,  by  making  known  generally  that  this 
property  may  remain  exempt  from  all  interference  aSrcr  me  as  it  now  is."   0^  the 
18th  September  following,  she  seems  to  have  sent  copies  of  these  farmans,  with  a 
petition  (not  set  out  in  ttie  Record)  which 'the  Commissioner  thus  deals  with  on 
the  18th  October:  *'Read  a  petition  dated  18th  September  1873  from  Nawab 
Malka  Jahan,  submitting  certam  sunnuds,  with  a  view  to  their  genuineness  being 
tested.    Ordered  that  the  sunnuds  be  returned  to  petitioner^  with  the  remark  that 
offidating  Chief  Commissioner  has  no  power  to  enquire  into  their  validity.    If  she 
has  any  doubts  on  the  subject  she  had  better  appl^  to  the  Civil  Court  for  a 
declaratory  decree,  or  such  other  legal  advice  whibh  the  officiating  Chief  Commis- 
sioner is  not  competent  to  give." 

Thereupon  sue  brings  the  present  action  on  the  30th  March  1874.  The  plaint 
daims  a  declaration  of  plaintiff's  absolute  title  in  the  premises,  describing  them. 
It  states,  ''  That  the  plaintiff  has  been  in  absolute  proprietary  possession  of  the 
above  houses  by  virtue  of  the  aforesaid  grants  for  last  36  vears ;  that  in  1858  the 
defendant  by  proceedings  dated  the  3rd  August  1858," — ^that  is  the  memorandum 
which  has  been  referred  to  of  the  proceedings  in  the  Collector's  Office  in  Lucknow, 
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acting  on  the  letter  of  Sir  George  Campbell  — "  declared  that  the  plaintiff  had  a 
life  interest  in  the  houses  aforesaid,  which  were  to  lapse  to  the  Nazul  Department 
on  the  death  of  the  plaintiff^  the  present  holder,  as  a  property  of  the  ex-king  of 
Oudh.  That  the  plaintiff  in  1873  presented  a  memorial  to  the  Local  GovemmeQt 
setting  forth  her  legal  title  to  the  aforesaid  houses,  on  the  strength  of  the  royal 
grants  mentioned  above,  and  prayed  for  the  rectification  of  the  mistakes  com- 
mitted by  the  Nazul  Department  in  respect  of  the  ownership  of  the  aforesaid 
houses,  whereupon  she  (the  plaintiff)  was  directed  to  seek  redress  in  the  Civil 
Court,  vide  Chief  Commissioner's  No.  581,  of  28th  October  1873,  herewith 
enclosed.  Plaintiff  therefore  sues  for  the  declaration  of  her  title  in  the  houses 
aforesaid  as  the  absolute  owner  thereof"  She  further  asserts  that  the  cause  of 
action  arose  when  she  presented  her  last  petition  and  the  Government  refused  to 
act  upon  it. 

The  Deputy  Commissioner  pleads  first  that ''  the  suit  is  barred  by  limitation 
The  palace  having  been  declared  to  be  a  State  building  in  1858,  and  plaintiff 
having  been  then  mformed.that  it  was  in  no  way  her  private  property,  and  that 
she  was  allowed  to  occupy  a  portion  of  it  as  a  jointure  house,"  and  then  he  refers 
to  the  letters  and  proceedings  whiclv  have  been  read.  ''  The  suit  in  its  present 
form  is  inadmissible.  Plaintiff  really  wants  consequential  relief  of  a  most  valuaUi 
nature,  and  hence  the  suit  should  be  brought  on  full  stamps.  The  sunnuds  relied 
upon  are  of  no  force  opposed  to  the  declaration  of  Gt)vemment  after  re-occupation, 
that  the  palace  was  State  property  and  the  &ct  of  Government  having  dealt  with 
it  as  such.    For  these  reasons  the  suit  should  be  dismissed  with  costs." 

The  suit  was  first  heard  by  Mr.  Lincoln,  the  Civil  Judge,  who  gave  judgment 
in  &vor  of  the  plaintiff.  An  appeal  was  preferred  to  the  Conunissioner,  who 
gave  judgment  for  the  defendants,  on  the  ground  that  the  act  which  was  com- 
plained of,  and  sought  to  be  set  aside,  was  an  act  of  State,  and  could  not  be  taken 
cognizance  of  in  a  Civil  Court.  On  further  appeal  to  the  Judicial  Commissioner, 
he  affirmed  the  judgment  on  the  ground  that  the  claim  was  barred  by  limitation, 
and  this  is  the  judgment  now  appealed  against  The  Commissioner  appears  to 
have  supposed  that  Sir  George  Campbell  and  the  officers  who  dealt  with  this 
property  at  Lucknow  were  acting  under  Reg.  XIX  of  1810,  s.  7,  whieli 
enacts  that  the  general  superintendence  of  all  Nazul  property  is  vested  in 
the  Board  of  Revenue,  ^eir  Lordships  think  it  right  to  observe  that  this 
Relation,  which  was  never  extended  to  Oudh,  was  clearly  not  the  authority 
under  which  they  acted ;  their  authority  was  the  proclamation  of  Lord  Canning, 
and  the  other  proceedings  of  the  Government  which  have  been  referred  to. 

Their  Lordships  are  of  opinion  that  this  suit  cannot  be  maintained.  The 
proclanckation  of  Lord  Canning,  as  has  been  before  stated,  had  the  effect  of  vesting 
the  property,*  the  subject  of  the  suit,  together  with  all  other  landed  property  in 
Oudn,  in  the  British  Government,  and  aU  who  claim  title  to  it  must  claim  through 
the  Government.  The  question  then  t$,  what  interest,  if  any,  has  been  granted  or 
allowed  to  this  lady  by  the  Government?  Their  Lordships  do  not  think  it 
necessary  to  determine  the  effect  of  the  construction  of  the  sunnuds  under  which 
she  formerly  held,  whether  they  would,  if  Oudh  had  remained  under  the  oil 
dynasty^  have  conferred  upon  her  a  life  interest  or  an  interest  in  perpetuity.  It 
does  not  distinctly  appear  whether  or  not  these  sunnuds  were  called  to  the  attention 
of  Sir  George  Campbell,  actiii|f  as  the  Nazul  Officer  of  the  Government;  but 
whether  they  were,  or  were  not,  or  whether  Sir  George  Campbell  took  a  right  or 
a  wrong  view  of  what  the  lady's  rights  were  before  the  proclamation  of  Lord 
Canning,  appears  to  their  Lordships  immaterial.  Those  rights,  whatever  tiiey 
were,  were  confiscated,  and  the  sole  question  is,  what  interest,  if  any,  was  re- 
granted  to  her  ?  Looking  at  the  whole  of  the  proceedings  which  have  been 
quoted,  it  appears  to  their  Lordships  abundantly  clear  that  no  more  was  granted 
to  her  than  a  permission  to  occupy  the  palace  for  her  life.    If  the  acts  which  she 
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seeks  to  impagn  on  the  part  of  the  ofiBcers  of  the  Government  were  nullities,  it 
would  follow  die  has  no  interest  at  all,  but  that  her  property  remains  in  the 
British  Goveniment  to  which  it  was  confisoated. 

Their  Lordships  may  further  observe  that  this  being  a  declaratory  suit,  it  is 
clearly  not  maintainable  on  the  ground  that  no  possible  relief  could  be  given. 
The  suit  thus  failing  on  two  grounds,  it  is  not  necessary  to  enter  into  the 
question  of  the  Statute  of  Limitationa  For  these  reasons  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  judgment  of  the  Judicial  Commissioner 
dismissing  the  suit  be  affirmed,  and  this  appeal  dismissed,  with  costs. 


% 
The  1st  February  1879. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier.  . 

Hindoo  Loav  (Mitacshara) — Mortgage  of  Ancestral  Property  by  Father — Auction 

Pv/rchasers  (Execviion  Sale) — Notice  of  Co-sharer* 8  Claim — Effect  of 

Execution  Sale  on  deceased  'Judgment  Debtor's  Share. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Suraj  Bunsi  Eoer,  as  Mother  and  Ghiardian  of  Bam  Sahai  and 

Bhuggobutti  Sahai  (Minors) 

versus 
Sheo  Prosad  Singh  and  others. 

An  ex  parte  decree  for  money  having  been  obtained  against  a'Hindoo  governed  by  the  Mitacshara 
law,  upon  a  bond  whereby  he  had  mortgaged  his  ancestral  immoveable  property,  the  same  was  attached. 
Prior  to  the  execntion  sale,  the  judgment  debtor  died;  and  his  infant  sons  and  co-heirs,  on  filing  a 
petition  of  objections,  had  been  referred  to  a  regular  suit.  In  a  suit  after  the  sale  by  the  said  inEemts 
against  the  execution  creditor  and  the  purchasers,  for  the  adjudication  of  their  right  to  and  confirmation 
of  possession  in  the  property  sold,  and  to  have  the  mortgage  oond,  the  ex  parte  decree,  and  the  execution 
sale  set  aside,  it  appeared  that  the  father's  debt  had  b^n  incurred  without  justifying  necessity. 

Held  that  as  between  .the  infants  and  the  execution  creditor,  neither  they  nor  the  ancestral  property 
in  their  hands  was  liable  for  the  father's  debt.  .  p 

Held,  as  regards  the  purchasers,  that  they,  having  purchased  after  objections  filed  by  the  plaintifEs, 
must  be  taken  to  have  had  notice,  actual  or  constructive,  thereof ;  and  therefore  to  have  purchased  with 
knowledge  of  the  plalntifTs  claim,  and  subject  to  the  result  of  the  suit  to  which  they  hod  been 
referred  ; 

HXLD,  as  regards  the  judgment  debtor's  undivi<^  share  in  the  estate  sold,  that  whether  or  not 
his  own  alienation  was  valid  by  the  law  as  understood  in  Bengal,  it  was  capable  qC  being  seized  in 
execution,  and  that  the  effect  of  the  execution  sale  was  to  transfer  the  said  share  to  the  purchasers,  the 
execution  proceedings  having  at  the  time  of  the  judgment  debtor's  death  gone  so  far  as  to  constitute  in 
favor  of  the  execution  creditor,  a  valid  charge  ther^n  which  could  not  be  defeated  bj  the  judgment 
debtor's  death  before  the  actual  sale. 

Mr.  Cotaie,  Q.C.,  and  Mr.  JDot/ne  for  Appellant. 
Mr.  Leith,  Q.C.,  and  Mr,  Graham  for  Respondents. 

Sir  James  ColvUe  delivered  the  following  judgm^t : — 

The  question  to  be  determined  on  this  a|ypeal  is,  what  are  the  respective 
rights  of  the  infiEait  plaintiffs  and  appellants  on  the  one  hand,  and  of  the 
respondents,  claiming  as  purchasers  at  an  execution  sale  on  the  other,  in  an  eight- 
anna  share  of  Moutsah  Bissumbhurpore,  a  village  situate  in  the  district  of  Tirhoot. 
The  material  fisusts  out  of  which  this  question  arises  are  the  following : — 

Baboo  Adit  Sahai,  the  &ther  of  the  plaintiffs,  became  on  the  death  of  his 
father.  Nursing  Sahai  in  1862,  or  by  virtue  of  a  subsequent  partition  effected  with 

*  From  the  judgment  of  Glover  and  B.O.  Mitter,i/y.,— decided  2l8t  July  1875,  reported  in  24  W.B.  281. 
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a  coparcener,  the  sole  owner  of  certain  ancestral  immoveable  properly  in  Tirfaoot^ 
including  eight  annas  of  Moozah  Bissombhurpore.  It  has  been  assomed  thiou^- 
out  the  proceedings  that  the  case  was  governed  by  the  law  <^  the  Mitacsbara; 
that,  or  the  Mithua  law  which  is  the  same  in  respect  of  the  questions  raised  in 
the  suit^  being  the  general  law  of  the  district.  He  had  afterwards  two  sons,  who 
are  the  infant  plaintiffii.  Of  these,  Ram  Sahai  was  bom  in  1862,  and  Bhuggobutti 
in  October  1869.  These  dates  were  disputed,  but  have,  in  their  Lordships'  opinion, 
been  conclusively  established  in  the  suit.  On  January  21st  1870  Adit  Sahai 
executed,  in  favor  of  one  Bolaki  Chowdry,  a  defendant  m  the  suit,  though  not  a 
respondent  on  this  appeal,  an  instrument  in  the  form  of  a  bond  and  Bengali 
mortgage,  whereby  he  bound  himself  to  repay  the  sum  of  Rs.  13,000  which  he 
had  borrowed  from  Bolaki,  with  interest  at  the  rate  of  16  per  centum  per 
annum,  and  pledged  as  security  for  such  repayment  the  whole  and  entire 
proprietary  shares  owned  and  possessed  by  him  in  Mouzah  Surakdeeha  (also 
part  of  the  ancestral  estate)  ana  Mouzah  Bissumbhurpore.  This  bond  does  not 
expressly  state  any  reason  for  incurring  the  debt,  but  it  refers  to  a  negotiation 
for  a  loan  of  a  smaller  sum  from  another  party,  which  had  fidlen  through,  and 
sajns  that  that  sum  was  not  then  sufficient  to  meet  the  payments  of  the  obligor's 
several  creditors.    It  was  registered  on  the  21st  January  1870. 

On  the  SQth  December  1872,  Bolaki  Chowdiy,  suing  on  this  instrument,  ob- 
tained an  ex  parte  decree  against  Adit  Sahai  (done  for  the  sum  of  Bs.  16,901 13  3, 
the  amount  due  for  principal,  interest,  and  costs.  The  terms  of  this  decree  were  ia 
the  usual  terms  of  a  decree  in  such  a  suit,  viz.,  that  the  sum  decreed  should  be 
realized  by  the  sale  of  the  mortgaged  property,  and  that  if  the  said  property 
should  not.be  found  sufficient  to  meet  the  payment  of  it,  the  person  and  other 
properties  of  the  judgment  debtor  should  be  held  liable  for  it. 

On  the  21st  March  1873  Adit  Sahai  presented  a  petition  to  the  Court.  This» 
after  stating  that,  execution  having  been  issued  in  the  usual  way,  the  mortgaged 
property  hiul  been  ordered  to  be  put  up  for  sale ;  that  on  production  of  Bs.  ^,000 
out  of  the  decretal  amount  the  Court  had  granted  time  for  one  month,  and 
postponed  the  sale  to  the  7th  April ;  that  tiie  petitioner  was  very  ill,  and  would  be 
ruined  by  a  forced  sale,  prayed  the  Court  to  grant  a  further  postponement  of  it» 
sale,  and,  imder  the  provisions  of  s.  243  of  Act  VlII  of  1859,  to  appoint  a 
surbarakur  of  the  mouzahs  in  question,  and  certain  other  portions  of  the  anoestial 
estate.  From  the  order  ma^  on  this  petition  it  appears  that  the  attachment  of 
Bissumbhurpore  had  for  sbme  reason  been  already  quashed,  and  that  a  new 
attachment  was  about  to  be  made ;  and  it  was  accordingly  directed  that  in  the 
meantime  the  petition  should  stand  over  (p.  174).  That  second  attachment  must 
have  been  made^  for  subsequent  proc^^lings  in  execution  were  had,  in  the  course 
of  which  Biqfla  Eoer,  the  mother  of  Ami  Sdiai,  claimed  to  be  entitled  in  her  own 
right  to  one  anna  of  Mouzah  Bissumbhurpore,  and  to  some  part  of  the  other 
property  taken  in  execution.  Her  latter  claim  was  allowed,  but  that  affecting  Bis- 
sumbhurpore was  rejected ;  and  the  execution  sale  stood  fixed  for  the  23rd  May  1873, 
when,  on  the  19th  of  that  months  Adit  Sahai  died.  The  proceedings  against  Adit 
Sahai  were  thereupon  revived  in  the  usual  way  against  his  two  sons  as  his  heirs, 
and  the  28th  July  1873  was  fixed  as  the  day  of  the  sale  of  the  property  liable  to  the 
execution.  On  the  14th  o4  that  month,  however,  Mussumat  Sooraj  Bunsi  Koer, 
as  the  mother  and  guudian  of  i^e  infant  appellants,  filed  a  petition  of  olgeetioDS 
for  the  protection  of  their  interests  as  the  sons  of,  and,  therefore,  under  the 
Mitacshaxa  law,  the  co-sharers  with,  their  father  in  his  lifetime  in  the  proptfty ; 
and  the  order  passed  on  that  petition  was  in  effect  that  the  objections  oonld  not 
be  heard  and  decided  in  tihie  execution  department ;  but  that  if  uie  petitiotierB  had 
any  interest  in  the  propertpp'  attached  apart  from  and  other  than  what  their  late 
father  possessed,  they  could  obtain  their  remedy  by  bringing  a  reeular  suit  The 
execution  accordingly  proceeded,  the  sale  took  plaice  on  uie  28th  July,  and  .the  lot 
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described  as  *'  tbe  eight-anna  share  of  the  judgment  debtor  in  Moozah  Bissomb- 
hurpore,  part  of  the  mortgaged  property  as  per  inventory  of  the  decree  holder  " 
was  purwased  by  the  respondents  for  Bs.  6,600.  The  sale  proceeding  was 
ordered  to  be  dnly  kept  with  the  record.  Whether  the  usual  certificate  was  after- 
wards issued  to  the  purchasers,  or  in  what  terms,  if  issued,  it  was  expressed,  does 
not  dearly  appear  on  the  record ;  but  it  is  certain  that  they  had  not  been  put  into 
possession  on  the  27th  August  1873,  when  the  present  suit  was  commenced 

That  is  a  suit  by  the  infant  appellants,  suing,  by  their  mother  and  raardian, 
against  the  respondents  as  the  punmasers  of  the  eight  annas  of  Bissumbhurpore 
at  the  execution  sale,  and  also  against  Bolaki  Chowdry  the  execution  creditor. 
The  plaint  prayed  for  the  adjudication  of  the  right  of  the  plaintifft  to,  and  the 
confirmation  of  their  possession  in  the  eight  annas  of  Bissumbhurpore ;  to  have 
the  mortgage  bond  of  the  21st  January  1870,  the  e^mrfe  judgment  obtained  by 
the  ddfendant  Bolaki  thereon,  the  miscellaneous  orders  reje<%ng  the  plaintiffs' 
objections,  and  the  auction  sale  of  the  28th  July  1873  set  aside;  and  for  an 
injunction  to  restrain  the  delivery  of  possession  of  the  disputed  property  to  the 
respondents.  The  claim  to  this  relief  was  foonded  on  the  rights  which,  under  the 
law  of  the  Mitacshara,  a  son  acquires  on  his  birth  in  ancestod  property,  and  the 
consequent  limitation  on  the  fatiier's  power  to  alienate,  encumber,  or  waste  that 
property ;  and  the  plaint  contained  the  charges,  usual  in  such  cases,  of  immoral 
and  extravagant  conduct  on  the  part  of  Adit  §ahai. 

The  Subordinate  Judge,  by  his  judgment  of  the  27th  April  1874,  found  for  the 
pliLiTiiiflfg  on  all  the  issues  in  the  suit,  and  gave  them  a  decree  for  the  confirmation 
of  their  possession,  and  the  cancellation  of  the  bond  6f  the  2l8t  January,  the  decree 
founded  thereon,  and  the  execution  sale. 

He  found  in  particular  that  there  was  no  justifying  necessity  for  the  loan  of 
the  Bs.  13,000,  or  for  the  former  loans  in  repayment  of  which  part  of  that  money 
was  employed;  that  the  balance  of  the  money  was  not  shown  to  have  been 
applied  to  family  purposes ;  that  Bolaki  had  fisdled  in  his  duty  to  make  bond  fide 
enquiry  into  the  necessity,  but  had  lent  without  such  enquiry  the  money  to  a  man 
whom  he  well  knew  to  be  over  head  and  ears  in  debt,  and  living  a  life  of 
debauchery  and  sensuality ;  that  consequently  the  ex  pa/rte  decree  was  void  of  all 
legal  form  against  the  £&mily  estate  of  which  the  debtor  was  but  a  joint  owner ; 
and  that  for  the  same  reason  the  execution  sale  effected  thereunder  could  not 
stand  so  £Ekr  as  the  fiunily  property  was  concerned,  ^e  also  held  that  the  rights 
of  the  purchasers  stood  on  no  better  ground  than  those  of  the  execution  creditor; 
that  they  were  "  not  innocent  purch^rs  in  the  proper  sense  of  the  term,  since 
notice  was  given  before  the  sale  by  the  plaintifEs  that  the  fiunily  property 
advertised  for  sale  could  not  legally  be  sold  for  the  debt  of  one  of  tne  joint 
members  of  the  family."  ^i\ 

On  appeal  to  a  Division  Bench  of  the  High  Court  the  learned  Judges,  in  their 
judgment  of  the  21st  July  1875,  said : — 

'*  The  Subordinate  Judge  has  decided  (in  the  words  of  the  weU  known  case 
of  Hunoomcm  Pershad  (6  Moore,  LA.  421)*  that  although  the  creditor  would  have 
been  justified  in  advancing  his  money  if  he  had  made  sudi  enquiry  as  was  open 
to  hun,  and  satisfied  himself,  as  well  as  he  could,  as  to  the  existence  of  the 
necessity,  he  did  not  in  this  case  make  such  enqi^ry;  or  rather,  perhaps,  his 
words  may  be  taken  to  mean  that  the  result  of  anv  enquiry  must  have  shown  him 
quite  clearly  that  the  only  necessity  of  Adit  Sahai  was  his  own  improper  and 
immoral  way  of  life,  which  required  the  e:n)enditure  of  funds  not  derivable  firom« 
his  regular  income.  And  this  decision  would,  we  think,  have  been  perfectly  fiur 
and  nght^  were  we  dealing  with  Bolaki  Chowdry  only;  for  he  appears  to  have 
acted  as  the  fiunily  mahajun  for  a  long  time  previous,  and  must  necessarily  have 
been  acquainted  with  Adit's  drcumstanoes  and  way  of  life.'' 

*  18  W.  B.  sin;  2  Bath.  P.  C.  B.  39. 
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The  learned  Judges,  however,  proceeded  to  rule  that  the  purchasers  (the 
respondent  stood  on  higher  ground ;  that  under  the  authority  of  the  case  of 
MvddAin  Thxdcoor  v.  Kantoo  Lxl,  L.  R.  1  I.  A.  321,*  they  were  to  be  treated  as 
.strangers  who  had  purchased  at  public  auction  for  valuable  consideration,  and  had 
bought  on  the  faith  that  the  decree  under  which  the  sale  was  made  was  a  proper 
decree,  and  properly  obtained.  In  a  subsequent  part  of  their  judgment  they 
threw  out  that  the  onus  of  showing  against  the  purchasers  that  the  decree  was 
an  improper  one  lay  upon  the  plaintiSs ;  and  that  the  evidence  in  the  cause  as  to 
the  habits  and  immoral  conduct  of  Adit  Sahai,  though  strong  enough  to  support  a 
decree  against  Bolaki  Chowdry,  might  not  be  strong  enough  to  support  one 
against  me  purchasers.  The  formal  decree  passed  was  that  the  decree  of  the 
Lower  Court  should  be  reversed,  and  the  suit  as  against  the  purchasers,  defen- 
dants, dismissed. 

The  result,  then,  of  the  judgment  and  decree  imder  appeal  is  that  the 
plaintiff  had  established,  as  against  the  execution  creditor,  a  case  which,  had  he 
been  the  purchaser  at  the  execution  sale,  would  liave  entitled  them  to  full  relief 
against  him;  but  that  they  had  not  established  a  title  to  any  relief  against  the 
purchasers,  the  respondents. 

The  extreme  contention  on  the  part  of  the  appellants  is  that  nothing  passed 
or  could  pass  to  the  respondents  under  the  execution  sale,  because,  on  t^e  death 
of  the  judgment  debtor  before  the  sale,  the  whole  of  his  interest  vested  by 
survivorship  in  his  sons,  leaving  nothing  upon  which  the  execution  could  operate. 

The  extreme  contention  on  the  part  of  the  respondents  is  that  the  sale  took 
effect  on  the  whole  of  the  mortgaged  property,  and  passed  the  interest  of  the 
sons,  as  well  as  that  of  the  father  therein. 

An  intermediate  proposition  is  that  the  sale  was  operative  upon  the  right, 
title,  and  interest  of  the  judgment  debtor  in  the  property  put  up  for  sale,  so  as  to 
pass  the  share  to  which,  upon  a  partition  effected  in  his  lifetime,  he  would  have 
been  entitled  in  eight  annas  of  Mouzah  Bissumbhurpore. 

The  arguments  addressed  to  their  Lordships  make  it  desirable  to  consider, 
somewhat  in  detail,  what  are  the  principles  of  the  Hindoo  law  which  are  the 
foundation  of  the  plaintiff's  claim,  and  what  the  rights  which  flow  from  them. 
These  questions  are  of  course  determinable  by  the  texts  of  the  Mitacshara,  as 
interpreted  by  judicial  decisions  either  of  the  C!ourts  of  Lidia  or  of  this  Board; 
and  ^t  cannot  be  said  that  the  course  of  decision  has  been  altogether  uniform  and 
consistent. 

That  under  the  law  of  the  Mitacshara  each  son  upon  his  birth  takes  a  share 
equal  to  that  of  his  father  in  ancestral  immoveable  estate  is  indisputable*  Upon 
the  questions  whether  he  has  the  same  right  in  the  self--acquired  immoveable  estate 
of  ms  father,  and  what  are  the  extent  and  nature  of  the  fieither's  power  over 
ancestral  moveable  property,  there  has  been  greater  diversity  of  opinion.  But 
these  questions  do  not  arise  upon  this  appeal  The  material  texts  of  the  Mitac- 
shara are  to  be  found  in  the  27th  and  following  slokas  of  the  first  section  of  the 
first  chapter.  It  was  argued  at  the  bar  that,  because  in  the  third  sloka  of  the 
above  section  it  is  said  that  the  wealth  of  the  &ther  becomes  the  property  of  his 
sons,  in  right  of  their  bein^  his  sons,  and  that  "  that  is  an  inheritance  not  liable  to 
obstruction,''  their  rights  m  the  family  estate  must  be  taken  to  be  only  inchoate 
and  imperfect  during  their  father's  Ufe,  and  in  particular  that  they  cannot,  without 
his  consent,  have  a  partition  even  of  immoveable  ancestral  property.  There  was 
some  authority  in  favor  of  .this  proposition,  notwithstanding  the  texts  to  the 
contrary  which  are  to  be  found  in  the  Mitacshara  itself  (see  Slokas  5,  7,  8, 11  of 
the  5th  Section  of  the  1st  chapter).  But  it  seems  to  be  now  settled  law  in  the 
Courts  of  the  three  Presidencies  that  a  son  can  compel  his  &ther  to  make  a 
partition  of  ancestral  immoveable  property.    On  this  point  it  is  sufficient  to  dte 
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the  cases  of  Laljeet  Singh  y.  Rajcoomar  Sinah,  12  Bengal  L.  R.,  873,*  and  Saja 
Ram  Tewarry  v.  Luehman  Persad,  Bengal  Full  Bench  Rulings  from  1863  to  1867, 
p.  781,t  decided  by  the  High  Court  of  Calcutta ;  that  of  Kaliparshad  v.  Ram- 
Cftarariy  1  Allahabad  Reports,  169,  decided  by  the  High  Court  of  the  North-West 
Provinces ;  that  of  Na^galinga  Mudali  v.  Svibhiramaniya  Mudali  and  others,  1  H.  C, 
Madras,  77,  decided  by  the  High  Court  of  Madras ;  and  the  case  of  Moro  FmA- 
vana^th  and  others  v.  Ganesh  Vithal  and  othersy  10  Bombay  H.C.,  444,  decided  by 
the  High  Court  of  Bombay.  The  decisions  do  not  seem  to  go  beyond  ancestral 
immoveable  property. 

Hence,  the  rights  of  the  coparceners  in  an  undivided  Hindoo  figunily  governed 
by  the  law  of  the  Mitacshara,  which  consists  of  a  father  and  his  sons,  do  not  differ 
from  those  of  the  caparceners  in  a  like  family  which  consists  of  undivided  brethren, 
except  so  far  as  they  are  affected  by  the  peculiar  obligation  of  paying  their  father*s 
debts  which  the  Hindoo  law  imposes  upon  sons  (a  question  to  be  nereafber  con- 
sidered), and  the  fact  that  the  father  is  in  all  cases  naturally,  and,  in  the  case  of 
infant  sons^  necessarily,  the  manager  of  the  joint  family  estate. 

The  right  of  coparceners  to  impeach  an  alienation  made  by  one  member  of 
the  family  without  their  authority,  express  or  implied,  has  of  late  years  been  fre« 
quently  before  the  Courts  of  India,  and  it  cannot  be  said  that  there  has  been  com- 
plete uniformity  of  decision  respecting  it. 

All  are  agreed  that  the  alienation  of  any  portion  of  the  joint  estate^  without 
such  express  or  implied  authority,  maybe  impeached  by  the  coparceners^  and  that 
such  an  authority  will  be  implied,  at  least  in  the  case  of  minors,  if  it  can  be  shown 
that  the  alienation  was  made  by  the  managing  member  of  the  family  for  legitimate 
family  purposes.  It  is  not  so  clearly  settled  whether,  in  order  to  bind  adult 
coparceners,  their  express  consent  is  not  required ;  but  this  is  a  question  which 
does  not  arise  in  the  present  case. 

To  what  extent  an  unauthorized  alienation  can  be  impeached  by  coparceners 
is  a  more  important  question,  and  one  upon  which  there  has  been  a  ^eater  conflict 
of  authorities.  Nor  can  it  be  said  that  the  same  law  even  yet  prevails  in  aU  parts 
of  India  upon  it. 

A  distinction  has  been  often  made,  both  by  Courts  of  Justice  and  by  text 
writers,  between  alienations  by  private  contract  and  conveyance,  and  alienations 
under  legal  process,  as  in  the  case  of  joint  family  property  seized  and  sold  in 
execution  of  a  decree  against  one  member  of  the  family  for  his  separate  debt. 

Since  the  decision,  however,  of  the  cases  of  Virasavami  Graminiy.  Ayyasvamij 
1  Madras  H.C.,  471 ;  of  Peddamuthalatty  and  others  v.  JV.  Timma  Reddyy  2  Madras 
H.  C,  270;  Palanivelappa-Kaundau  v.  Mannaru' Naikan  and  another y  2  Madras 
H.  C,  416 ;  and  J.  Rayarcharlu  v.  J.  F.  Venkataramaniahy  4  Madras  H.  C,  60,  it 
has  been  settled  law  in  the  Presidency  of  Madras  that  one  coparcener  may  dispose 
of  ancestral  undivided  estate,  even  by  private  contract  and  conveyance,  to  the 
extent  of  his  own  share ;  and  d  fortiori  that  such  share  may  be  seized  and  sold  in 
execution  for  his  separate  debt. 

That  the  same  law  now  obtains  in  the  Presidency  of  Bombay,  is  shown  W 
the  cases  of  Damodliar  Vithal  Khare  v.  Dhamodar  Hart  Soman^  1  Bombay  H.  (J, 
182;  Pandurang  Anandrav  v.  Bhaskar  ShadashiVy  11  Bombay  H.  C,  72;  and 
Udaram  Sitaram  v.  Ranu  Panduji  and  another,  11  Bombay  H.  C,  76.  But  it 
appears  from  the  case  of  Vrandavandas  Ramdas  v.  Yammnabai,  12  Bombay  H,  C, 
229,  and  the  cases  there  cited,  that,  in  order  to  support  the  alienation  by  one 
coparcener  of  his  share  in  undivided  property,  the  alienation  must  be  for  value. 
The  Madras  Courts,  on  the  other  hand,  seem  to  have  gone  so  fiur  as  to  recognize 
an  alienation  by  gift.  There  can  be  little  doubt  that  all  such  alienations,  whether 
voluntary  or  compulsoiy,  are  inconsistent  with  the  strict  theory  of  a  joint  and 
undivided  Hindoo  family ;  and  the  law  as  established  in  Madras  and  Bombay  has 
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been  one  of  gradual  growth,  founded  upon  the  equity  which  a  purchaser  for  value 
has  to  be  allowed  to  stand  in  his  vendor  s  shoes,  and  to  work  out  his  rights  by 
means  of  a  partition.  See  1  Strange  H.  L.,  Ist  edition,  p.  179,  and  App.  VoL  IL, 
pp.  277  and  282. 

In  Bengal,  however,  the  law  which  prevails  in  the  other  Presidencies  as 
regards  alienation  by  private  deed  has  not  yet  been  adopted'.  In  a  leading  case 
on  the  subject,  that  o(  Sadabart  Prasad  Sahu  v.  Foolbash  Koer,  3  Bengal  L.  R, 
Full  Bench  Rulings,  p.  31,*  the  law  was  carefully  reviewed,  and  the  Court,  refusing 
to  follow  the  Madras  and  Bombay  decisions,  held  that,  according  to  the  Mitac- 
shara  law  as  received  in  the  Presidency  of  Fort  William,  one  coparcener  had  not 
authority  without  the  consent  of  his  co-sharers  to  mortgage  his  undivided  share 
in  a  portion  of  the  joint  family  estate,  in  order  to  raise  money  on  his  own  account, 
and  not  for  the  benefit  of  the  family.  In  another  part  of  the  same  case  the  Chief 
Justice  intimated  a  doubt  upon  a  question  which  did  not  then  call  for  decision— 
viz.,  whether,  under  a.  decree  against  one  coparcener  in  his  lifetime,  his  share  of 
joint  property  might  be  seized  and  sold  in  execution.  That  question  must  now 
be  taken  to  have  been  set  at  rest  by  the  recent  decision  of  this  tribunal  in 
Deendyal  Lai  v.  Jug  deep  Natain  Sin^h^  L.  R.,  4  L  A.,  247,  t  by  which  the  law  has 
so  far  been  assimilated  to  that  prevailing  in  Madras  and  Bombay,  that  it  has  been 
ruled  that  the  purchaser  of  undivided  property  at  an  execution  sale  during  the  life 
of  the  debtor  for  his  separate  debt  does  acquire  his  share  in  such  property  with  the 
power  of  ascertaining  and  realizing  it  by  a  partition. 

But  then  the  question  arises,  what  is  the  consequence  of  the  debtor  dying 
before  the  execution  is  complete;  whether  in  that  event  the  coparceners  take  his 
undivided  share  by  survivorship,  so  as  to  defeat  the  remedy  which  the  creditor 
would  otherwise  have  against  it. 

This  was  much  considered  in  the  case  already  cited  from  the  11  Bombay 
H.  C.  Report,  p.  76.  There  the  debt  was  the  separate  debt  of  a  son  joint  in  estate 
with  his  fairer.  The  suit  was  brought,  after  the  death  of  the  son,  against  the 
father.  A  decree  was  obtained  against  the  father  and  the  son's  widow,  and  it  was 
sought^  in  a  supplemental  suit,  to  enforce  that  decree  against  the  son's  undivided 
share  in  joint  property,  treating  that  share  as  liable,  in  the  fisither's  hands^  for  the 
son's  debt.  It  was  ruled  that  this  could  not  be  done ;  that,  though  a  son  might  be 
liable  to  pay  his  father's  separate  debts,  there  was  no  corresponding  obligation  on 
a  father  to  pay  his  son's  debts ;  that  the  right  of  a  son  to  a  share  in  the  joint 
ancestral  property  had  died  with  him ;  and  that  his  share,  having  survived  to  the 
father,  was  no  longer  a  subject  upon  which  the  execution  could  operate.  This 
case  is  the  more  important,  because  the  Court,  whilst  coming  to  the  above  decision, 
fully  recognized  the  alienability  of  the  share  of  one  coparcener,  as  established  at 
Bombay ;  and  showed,  with  some  detail,  how  the  remedy  against  such  a  share  is 
to  be  worked  out  by  the  holder  of  a  decree  in  the  debtor's  lifetime. 

Mr.  Mayne,  in  his  valuable  Treatise  on  Hindoo  Law  and  Usage,  s.  288,  states 
that  there  had  recently  been  a  decision  to  the  same  effect  as  that  just  stated  at 
Madras.  Indeed,  this  was  stronger  than  that  at  Bombay,  because  the  debtor  had 
died  after  decree,  though  before  execution.  The  case  is  cited  as  that  of  Koap- 
poohman  v.  Chinnayen,  1  Madras  Reporter  63,  but  their  Lordships  have  been 
unable  to  obtain  access  to  a  copy  oi  those  reports,  and  can  refer  only  to  the 
abstract  of  the  case  in  M^  Mayne's  work.  The  Chief  Justice  in  that  case  seems 
to  have  taken  a  distinction  between  a  specific  charge  on  the  land  and  a  mere 
personal  decree.  The  existence  of  such  a  distinction  would  be  the  lo^cal  conse- 
quence of  the  power  of  a  coparcener,  as  recognized  at  Madras  and  Bombay,  to  sdl 
or  mortgage  joint  property  to  the  extent  of  his  undivided  share. 

In  his  judmient  in  the  Bombay  case,  seep.  85  of  11  Botnbay  H.  C.  Reports, 
Westropp,  Ch.  J.,  cites  a  decision  of  the  High  Court  of  the  North-West  Provinces, 
Croor  Pereihad  v.  Sheodva,  4  N.-W.  Prov.  Report,  137,  which  is  still  stronger  than 
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the  last-mentioned  case  at  Madras,  because  there  the  property  had  been  actually 
attached  in  the  debtor's  lifetime. 

It  may  be  further  observed  that  the  Chief  Justice,  in  the  case  already  cited 
fit)m  3  Bengal  Tleports  (see  p.  36,  et  seq.),*  seems  to  have  intimated  an  opinion  in 
favor  of  the  general  rule  that  an  undivided  share  in  jcunt  property  cannot  be 
followed  in  the  hands  of  coparceners  to  whom  it  passed  by  right  of  survivorship. 
It  was  not,  however,  necessary  to  decide  the  point  in  that  case. 

Their  Lordships  have  hitherto  dealt  with  the  powers  and  rights  of  ordinary 
coparceners.  They  have  now  to  consider  how  far  those  rights  and  powers  are 
qualified  by  the  obligation  which  the  Hindoo  law  lays  upon  a  son  of  paying  his 
&ther's  debts.  The  obligation  is  thus  succinctly  stated  by  Chief  Justice  WesU'opp 
at  p.  83  of  11  Bombay  H.  C.  :— 

"  Subject  to  certEiin  limited  exceptions  (as,  for  instance,  debts  contracted  for 
immoral  or  illegal  purposes),  the  whole  of  the  family  undivided  estate  would  be, 
when  in  the  hands  of  the  sons  or  grandsons,  liable  to  the  debts  of  the  father  and 
grandfather." 

And  as  authorities  for  this  proposition  he  cites  Colebrooke's  Digest,  Book  I., 
chap,  v.,  fl.  clxvii.,  and  Girdhan  Loll  v.  Kantoo  Loll,  L.  R,  1  I.  A.,  34.t  One  of 
the  earlier  authorities  cited  at  the  bar  upon  this  point  was  a  case  decided  by  the 
late  Sudder  Court  of  Lower  Bengal  in  1861,  which  is  reported  at  p.  213  of  the 
decisions  of  the  Suddur  Dewanny  Adawlut  of  Bengal  for  that  year.  In  it  an 
infant  son  sued  by  his  ^ardian,  in  the  lifetime  of  his  father,  to  set  aside  various 
conveyances  which  had  been  made  by  the  father  of  portions  of  the  joint  family 
estate,  and  to  recover  the  property  sold  under  them,  and  also  to  recover  other 
portions  of  the  estate  which  had  been  sold  under  orders  of  the  Court  in  execution 
of  decrees.  The  family  was  governed  by  the  Mithila  law,  and  the  first  point 
decided  was  that  the  restrictions  on  a  father's  power  of  alienation  over  ancestral 
immoveable  estate  under  that  law  were  the  same  as  those  imposed  by  the  law  of 
the  Mitacshara. 

This  case  recognized  the  distinction  between  alienations  by  conveyance  and 
those  made  under  process  of  execution.  The  Court  set  aside  the  sales  by  con- 
veyance because  no  justifying  necessity  for  them  had  been  established,  and  it  did 
this  although  the  considerations  for  the  sales  were  in  some  instances  money  raised 
in  order  to  satisfy  either  judgment  or  bond  debts.  On  the  other  hand,  it  dismissed 
the  suit  so  fiar  as  it  sought  to  i*ecover  property  which  had  been  sold  under  decrees 
of  Court,  on  the  ground  that  the  son  was  under  an  obligation  to  pay  the  debts  of 
the  father  if  not  contracted  for  immoral  purposes,  and  that  he  had  failed  in  this 
case,  to  prove,  as  against  the  purchasers  under  the  decrees,  that  they  were  so 
contracted.  The  words  of  the  judgment  on  this  point  are,  "  Freedom  on  the  part 
of  the  son,  as  far  as  regards  ancestral  property,  from  the  obligation  to  discharge 
the  father's  debts,  imder  Hindoo  law,  can  be  successfully  pleaded  only  by  a  con- 
sideration of  the  invalid  nature  of  the  debts  incurred.  If  ow  we  are  clearly  of 
opinion  that  the  plaintiff  has  been  unable  to  show  that  the  expenses  for  which 
these  decrees  were  passed  were,  looking  to  the  decrees  themselves,  and  we  cannot 
now  look  beyond  tnem,  immoral,  and  such  as,  under  Hindoo  law,  the  son  would 
not  be  liable  for." 

The  decision  of  this  tribunal  in  tlie  before-mentioned  case  of  Kantoo  Lai  has, 
however,  gone  beyond  this  decision  of  the  Sudder  Dewanny  Adawlut,  because  it 
treats  the  obligation  of  a  son  to  pay  his  father's  debts,  imless  contracted  for  an 
immoral  purpose,  as  affording  of  itself  a  sufficient  answer  to  a  suit  brought  by  a 
son  either  to  impeach  sales  by  private  contract  for  the  purpose  of  raising  money 
in  order  to  satisfy  pre-existing  debts,  or  to  recover  property  sold  in  execution  of 
decrees  of  Court.  The  judgment,  moreover,  and  this  is  the  portion  of  it  that  is 
chiefly  material  to  the  determination  of  the  present  appeal,  affirms  the  principle 

♦  12  W.  R.  p.  B.  1.  t  22  W.  R.  66 ;  2  Buth.  P.  C.  B.  984. 
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laid  down  w  the  judgment  of  the  Suddei"  Dewanny  Adawlut,  that  a  purchaser 
under  an  execution  is  not  bound  to  go  further  back  than  to  see  that  there  was  a 
decree  against  the  father ;  and  that  the  property  was  property  liable  to  satisfy 
the  decree,  if  the  decree  had  been  given  properly  against  the  fether.  In  such  a 
case,  one  who  has  bond  fide  purchased  the  estate  under  the  execution,  and  Ixmd 
fide  paid  a  valuable  consideration  for  it,  is  protected  against  the  suit  of  the  sons 
seelong  to  set  aside  all  that  has  been  done  under  the  decree  and  execution,  and  to 
recover  back  the  estate  as  joint  ancestral  property. 

This  case  then,  which  is  a  decision  of  this  tribunal,  is  undoubtedly  an  autho- 
rity for  these  propositions : — 

1st.  That  where  joint  ancestiul  property  has  passed  out  of  a  joint  family, 
either  under  a  conveyance  executed  by  a  fia.ther  in  considemtion  of  an  antecedent 
debt,  or  in  order  to  raise  money  to  pay  off  an  antecedent  debt,  or  under  a  sale  in 
execution  of  a  decree  for  the  father's  debt,  his  sons,  by  reason  of  their  duty  to  pay 
their  father's  debts,  cannot  recover  that  property,  unless  they  show  that  the  debts 
were  contracted  for  immoral  purposes,  ana  that  the  purchasers  had  notice  that 
they  were  so  contracted ;  and,  2ndly,  that  the  purchasers  at  an  execution  sale, 
being  strangers  to  the  suit,  if  they  have  not  notice  that  the  debts  were  so 
contracted,  are  not  bound  to  make  enquiry  beyond  what  appears  oh  the  face  of 
the  proceedings. 

Their  Lordships  have  now  to  apply  the  principles  to  be  extracted  from  the 
authorities  which  have  been  considered  to  the  case  before  them. 

It  has  been  found  by  both  the  Indian  Courts,  and,  in  their  Lordships'  opinion, 
properly  found,  that  the  plaintifife,  as  between  them  and  Bolaki  Chowdry,  the 
judgment  creditor  of  Adit  Sahai,  had  established  that  neither  they,  nor  the 
ancestral  immoveable  estate  in  their  hands,  were  liable  for  the  debt  to  Bolaki 
which  had  been  contracted  by  their  £Either.  The  two  material  issues  on  this  point 
were,  1st,  Whether  the  bond  to  Bolaki,  executed  by  the  late  father  of  the  nunors^ 
was  l^ally  valid  so  far  as  the  minors'  interest  is  concerned,  and  whether  the 
money  thus  borrowed  was  devoted  to  the  satisfaction  of  debts  incurred  when  the 
minors  had  no  existence ;  and,  2ndly,  What  sort  of  a  life  did  Adit  Sahai  liye; 
did  he  spend  the  money  borrowed  from  Bolaki  Chowdry  in  immoral  piuposes  ? 
The  Subordinate  Judge,  upon  a  full  consideration  of  the  evidence,  found  both 
these  issues  in  favor  of  the  plaintiffs,  and  decreed  to  them  the  relief  sought  by 
their  plaint  The  judgment  of  the  High  Court  does  not  impeach  this  findmg  as 
regards  Bolaki  Chowdry.  On  the  contrary,  the  words  of  the  learned  Judge  who 
wrote  the  judgment  of  the  Court  are,  "And  this  decision  would,  I  think,  have 
been  perfectly  fair  and  right  were  we  dealing  with  Bolaki  Chowdry  only." 
There  is  no  doubt  a  subsequent  passage  to  the  effect  that  the  onus  was  clearly  on 
the  plaintiffs  of  showing  ag^ednst  the  respondents,  who  purchased  at  the  execution, 
that  the  decree  against  Ami  Sahai  was  an  improper  one,  and  that  the  evidence 
was  insufficient  to  prove  the  fact. 

If  in  this  last  passage  of  the  judgment  the  Court  meant  to  rule  that  the 
evidence  which  was  sufficient  to  prove  the  two  issues  above-mentioned,  and  the 
matters  of  fact  involved  in  them  against  Bolaki  Chowdry,  was  insufficient  to 
prove  them  against  the  respondents,  uiat  ruling  would,  in  their  Lordships' opinion, 
be  erroneous.  The  respondents  were  parties  to  the  suit,  they  went  to  trial  upon 
those  issues,  and  had  equalljr  with  Bolaki  Chowdry  the  means  of  cross-examining 
the  plaintiffs'  witnesses,  and  of  adducing  counter  evidence.  This  observation, 
however,  leaves  untouched  the  principal  ground  upon  which  the  High  Court 
dismissed  the  plaintiffs'  suit  as  against  the  respondents,  viz.^  that  upon  the  autho- 
rity of  the  decision  of  this  ]£ard  in  Muddun  Thdkoor  v.  Kantoo  Lai,  the 
respondents  are  to  be  treated  on  the  footing  of  purchasers  for  value,  wiUiout 
notice ;  for  it  is  one  thing  to  prove  a  fact,  and  anotner  to  prove  that  a  particular 
party  had  notice  of  that  fact.    Their  Lordships  desire  to  say  nothing  toot  can  be 
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taken  to  affect  the  aathority  otMudd/um  ThaJooor^s  Ccm,  or  of  the  cases  which  may 
have  since  been  decided  in  India  in  conformity  with  it.  The  material  passage  of 
the  judgment  in  Muddun  Thakoor's  case  is  in  these  words : — 

''  A  purchaser  under  an  execution  is  surely  not  bound  to  go  back  beyond  the 
decree  to  ascertain  whether  the  Court  was  right  in  giying  the  decree,  or,  having 
given  it,  in  putting  up  the  property  for  sale  under  an  execution  upon  it.  It  hajs 
already  been  shown  that  if  the  decree  was  a  proper  one,  the  interest  of  the  sons 
as  well  as  the  interest  of  the  fathers  in  the  property,  although  it  was  ancestral, 
was  liable  for  the  payment  of  the  fBither's  debts.  The  purchaser  under  the  exe- 
cntion,  it  appears  to  their  Lordships,  was  not  bound  to  go  further  back  than  to 
see  that  there  was  a  decree  against  the  fiathers ;  that  the  property  was  property 
liable  to  satisfy  the  decree,  if  the  decree  had  been  given  properly  against  them ; 
and  he  having  enquired  into  that,  and  hc/nd  fide  purchased  toe  estate  imder  the 
execution,  ana  bond  fide  paid  a  valuable  consideration  for  it,  the  plaintifSs  are  not 
entitled  to  come  in,  and  to  set  aside  all  that  has  been  done  under  the  decree  and 
execution,  and  recover  back  the  estate  from  the  defendant." 

It  appears  to  their  Lordships  that  the  present  case  is  clearly  distinguishable 
from  that  of  Muddun  Thakoor,  and  does  not  fall  within  the  principle  laid  down 
in  the  passage  just  cited.  It  has  been  seen  that  before  the  respondents  purchased, 
the  claun  of  the  plaintiffs  was  preferred  in  the  Court  wherein  the  execution  pro- 
ceedings were  pending  in  the  form  of  objections  tp  the  sale.  The  Court  refused 
to  adjudicate  upon  the  daim  in  an  execution  proceeding,  and  accordingly  allowed 
the  sale  to  take  place,  but  made  an  order  referring  the  plaintiffs  to  a  regular  suit 
for  the  establishment  of  their  rights.  Their  Lordships  think  that  the  respondents 
must  be  taken  to  have  had  notice,  actual  or  constructive,  of  the  plaintiffs'  objec- 
tions, and  of  the  order  made  upon  them,  and  therefore  to  have  purchased  with 
knowledge  of  the  plaintiffs'  claim,  and  subject  to  the  result  of  this  suit.  It  follows 
that,  as  against  tnem  as  weU  as  against  Bolaki  Chowdir,  the  plaintiff  have 
established  that  by  reason  of  the  nature  of  the  debt  neither  they  nor  their  interests 
in  thejoint  ancesbral  estate  are  liable  to  satisfy  their  father's  debt. 

The  question  remains,  Whetiber  they  are  entitled  to  any  and  what  relief  as 
regards  the  father's  share  in  this  suit  ?  It  seems  to  be  dear  upon  the  authorities 
that  if  the  debt  had  been  a  mere  bond  debt,  not  binding  on  the  sons  by  virtue  of 
their  liability  to  pay  their  father's  debts,  and  no  sufficient  proceedings  had  been 
taken  to  enforce  it  in  the  father's  lifetime,  his  interest  in  the  property  would  have 
survived  on  his  death  to  his  sons,  so  that  it  could  not  afterwards  w  reached  by 
the  creditor  in  their  hands.  On  the  other  hand,  if  the  law  of  the  Presidency  of 
Fort  William  were  identical  with  tiiat  of  Madras,  the  mortgage  executed  by  Adit 
Sahai  in  his  lifetime,  as  a  security  for  the  debt,  might  operate  after  his  death  as  a 
valid  charge  upon  Mouzah  Bissumbhurpore  to  the  ext^t  of  his  own  then  share. 
The  difficulty  is  that,  so  far  as  the  decisions  have  yet  gone,  the  law,  as  understood 
in  Bengal,  does  not  recognize  the  validity  of  such  an  fuienation. 

Their  Lordships  are  of  opinion  that  it  is  not  necessary  in  this  case  to  deter- 
mine that  vexed  question,  which  their  former  decisions  have  hitherto  left  open. 
They  think  that,  at  the  time  of  Adit  Sahai's  death,  the  execution  proceedings 
under  which  the  mouzah  had  been  attached  .and  ordered  to  be  sold  had  gone  so 
far  as  to  constitute,  in  favor  of  the  judgment^redit^r,  a  valid  charge  upon  the 
land,  to  the  extent  of  Adit  Sahai's  undivided  share  and  interest  therein,  which 
coiHd  not  be  defeated  by  his  death  before  the  actual  sale.  They  are  aware  that 
this  opinion  is  opposed  to  that  of  the  High  Court  of  the  North- W6st  Provinces, 
4  N.-W.  Prov.  Rep.,  137,  already  referred  to.  But  it  is  to  be  observed  that  the 
Court  by  which  that  decision  was  passed  does  not  seem  to  have  recognized  the 
seizable  character  of  an  undivided  share  in  joint  property  which  has  since  been 
established  by  the  before-mentioned  decision  of  this  tnbunal  in  the  case  of 
Deendyal  Led.    If  this  be  so,  the  effect  of  the  execution  sale  was  to  transfer  to 
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the  respondents  the  undivided  share  in  eight  annas  of  Mou2sah  Bissombhnrpore, 
which  had  formerly  belonged  to  Adit  Sahai  in  his  lifetime ;  and  their  Lordships 
are  of  opinion  that,  notwithstanding  his  death,  the  respondents  are  entitled  to 
work  out  the  rights  which  they  have  thus  acquired  by  means  of  a  partition. 

They  will  tnerefore  humbly  advise  Her  Majesty  to  allow  this  appeal,  and  to 
reverse  the  decree  of  the  High  Court,  and  also  that  of  the  Subordinate  Judge, 
which  is  clearly  wrong  in  so  far  as  it  absolutely  set  aside  the  bond,  the  decree, 
and  the  execution  sale,  and  in  lieu  thereof'  to  make  an  order  declaring  that  by 
virtue  of  the  execution  sale  to  them  the  respondents  acquired  only  the  one 
undivided  third  share  in  the  eight-anna  share  of  Mouza«h  Bissumbhurpore,  in  the 
pleadings  mentioned,  which  formerly  belonged  to  Adit  Sahai,  with  such  power  of 
ascertaining  the  extent  of  such  third  part  or  share  by  means  of  a  partition  as 
Adit  Sahai  possessed  in  his  lifetime ;  and  ordering  that  the  appellants  be  con- 
firmed in  the  possession  of  the  said  eight-anna  share  of  Mouzah  Bissumbhurpore, 
subject  to  such  proceedings  as  the  respondents  may  take  in  order  to  enforce  their 
rights  above  declared.  The  order  should  further  direct  that  the  costs  in  the  Courts 
below  be  apportioned  according  to  the  usual  practice  of  those  Courts,  when  the 
party  plaintiff  is  only  partially  successful.  But  the  appellants,  having  succeeded 
here  on  a  material  portion  of  their  claim,  are  entitled  to  the  costs  of  this  appeal 


The  6th  February  1879. 

Present : 
Sir  James  W.  Col  vile.  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Limitation — Act  IX  of  1871 — Adoption. 

On  Appeal  from  the  High  Cowrt  at  Calcutta. 

Baj  Bahadoor  Singh 
versus 

Achumbit  Lai. 

< 

The  provision  in  the  Bchednle  to  the  Limitation  Act  of  1871  that,  with  respectto  a  soit  to  estaUiih 
nr  set  aside  an  adoption,  the  time  when  the  period  of  limitation  begins  to  run  is  ^  the  date  of  the 
adoption  or  (at  the  option  of  the  plaintiff)  the  date  of  the  death  of  the  adoptive  father,"  does  not 
interfere  with  the  right  which,  but  for  it,  a  plaintiff  has  of  bringing  a  snit  to  recover  possession  of  real 
property  within  12  years  &om  the  time  when  the  right  accmed. 

Mr.  Come,  Q.(7.,  and  Mr.  C.  TT.  Arathoon  for  Appellant. 
Mr,  Leiih,  Q,C.,  and  Mr.  Doyne  for  Respondent. 

Sir  Robert  CoU/ier  gave  judgment  as  follows : — 

In  this  case  the  respondent  (the  plaintiff),  Achumbit  Lai,  brought  his  suit  to 
recover  possession  of  certain  property  to  which  he  alleged  that  he  was  entitled  as 
joint  heir  with  his  brother,  one  Doorga  Prosad.  The  defendant  Raj  Bahadoor 
Singh,  to  whom  was  joineckthe  brother  of  the  plaintiff,  claims  under  the  widow 
of  Doorga  Prosad,  and  the  real  question  in  the  cause  is  whether,  under  a  certain 
document  called  a  waseeutnamah,  executed  bv  Doorga  Prosad  on  the  24th  May 
1820,  the  widow's  estate  was  enlarged  from  the  ordinary  estate  of  a  Hindoo  widow 
to  an  absolute  estate.  The  main  contention  in  the  Court  below  appears  to  have 
been  that  the  document  operated  in  the  nature  of  a  vnll,  conferring  upon  her,  or 
granting  to  her,  an  absolute  estate ;  bttt  the  main  contention  before  their  Lordships 
has  been  somewhat  different.  It  has  not  been  seriously  argued  that  the  docoment 
conferred  upon  her  or  granted  to  her  any  estate  which  she  had  not  before,  bat  it 
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is  contended  that  it  operates  by  its  recitals  as  an  admission  on  the  part  of  Doorga 
Prosad,  by  which  a  person  claiming  under  him  would  be  bound,  that  the  widow 
had  in  fact  a  joint  interest  with  Doorga  Prosad  in  the  property  which  is  the 
subject  of  the  waseeutnamah,  a  part  of  which  is  claimed  in  this  suit. 

The  case  was  heard  before  the  two  Courts  in  India>  both  of  whom  found  in 
favor  of  the  plaintiff.  The  High  Court  was  composed  of  Mr.  Justice  Glover  and 
a  very  learned  native,  Mr.  Justice  Mitter,  and  those  learned  Judges  had  the 
original  document  before  them.  They  appear  to  have  considered  that  the  trans- 
lation which  is  now  in  the  Record  was  to  some  extent  imperfect,  and  they  gave 
their  decision  upon  the  construction  which  they  put  upon  the  original  document. 
It  would  have  been  more  satisfactory  to  their  Lordships  if  they  could  have  had 
before  them  the  translation  of  the  document  on  which  the  High  Court  relied,  and 
they  cannot  help  thinking  that  it  was  incumbent  on  the  appellant,  who  desires  to 
sat^fy  them  that  the  High  Court  was  wrong,  to  furnish  them  with  that  translation, 
or  at  all  events  some  information  with  reference  to  it.  As  it  is,  however,  their 
Lordships  must  deal  with  the  document  which  is  before  them.  Undoubtedly  it 
is  somewhat  ambiguous  in  many  of  its  expressions,  but  they  think  it  clear,  as  has 
been  before  observed,  that  there  was  no  intention  on  the  ^art  of  Doorga  Piosad  to 
grant  any  new  estate  to  this  lady;  and  they  do  not  see  uieir  way  to  differ  from 
the  construction  which  was  put  upon  it  by  the  High  Court,  and  which  is  expressed 
in  these  terms  in  the  judgment  of  Mr.  Justice  Glover,  agreed  to  by  Mr.  Justice 
Mitter :  "  I  take  the  meaning  of  Doorga  Prosad  to  be,  that  feeling  old  and  unable 
to  manage  the  complicated  affairs  of  a  large  estate,  and  knowing  that  his  wife,  a 
purdanasheen  lady,  would  likewise  be  incompetent  to  the  business,  he  agrees  to 
pay  a  manager  to  take  all  the  trouble  off  their  hands,  and  to  do  so  at  once.  He 
speaks  of  his  wife  as  being  joined  with  him  as  owner,  but  these  words  cannot  be 
taken  literally,  as  throughout  the  document  he  speaks  of  himself  as  the  sole 
proprietor,  and  aU  his  arrangements  are  made  with  reference  to  his  own  comfort 
and  advantage  in  the  first  instance.  Jusoda  Chowdhrain  is  to  get  nothing  till  his 
death.  The  waming  given  to  his  other  heirs  refers  to  the  time  between  His  own 
death  and  Jusoda's.  That  the  lady  herself  did  not  understand  the  waseeutnamah 
to  be  a  will  giving  her  the  property  to  dispose  of  after  her  death  is  clear  from 
her  own  statement"  in  another  suit.  Their  Lordships,  on  the  whole,  are  not 
prepared  to  disagree  with  this  view,  which  was  taken  by  the  learned  Judges  of 
the  High  Court,  and  this  construction  of  the  document  disposes  of  the  main 
point  iQ  this  case. 

It  only  remains  to  notice  two  subsidiary  questions.  The  widow  executed,  on 
the  7th  July  1851,  a  putnee  lease  in  favor  of  Raj  Bahadoor  Singh  of  two  out  of 
three  of  the  mouzahs  which  are  the  subject  of  this  suit,  and  part  of  the  prayer  of 
the  claim  is  that  that  putnee  lease  be  set  aside.  Inasmuch  as  it  has  been  found  as 
a  feet  by  both  Courts  that  there  was  no  necessity  for  borrowing  the  sum  for  which 
the  putnee  was  granted,  it  follows  that  if  the  widow  had  no  more  than  a  Hindoo 
widow's  estate,  the  putnee  could  only  bind  her  life  interest.  It  appears  that  the 
lady  also  executed  what  has  been  called  a  deed  of  adoption  on  the  24th  May  1860, 
by  which  she  professed  to  adopt,  in  pursuance  of  the  permission  of  her  husband, 
who  had  died  in  1825,  the  father  of  Raj  Bahadoor,  to  whom  the  putnee  had  been 
granted,  and  Chutturdhari  Lai,  the  brother  of  the  plaii^iff  and  a  defendant,  and 
to  make  over  to  them  her  property.  But  the  gift  was  not  to  take  effect  until 
her  death,  possession  being  retained  by  her  during  her  lifetime.  It  has  been 
admitted  on  the  part  of  the  appellants  that  this  document  cannot  be  seriously 
treated  as  an  attempt  on  the  part  of  the  widow,  to  adopt  a  son  or  sons  as  heirs  to 
her  husband,  but  is  merely  an  adoption  of  heirs  to  herself,  and  in  facta  disposition 
of  her  property*  very  mudi  in  the  nature  of  a  wiQ,  to  them  after  her  death.  A 
part  of  the  claim  is  that  this  document  also  be  cancelled.  ITpon  this  part  of  the 
case  a  question  has  been  raised  concerning  the  Statute  of  Limitations  and  the 
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schedule  to  the  last  Statute  of  Limitations  of  1871  has  been  quoted,  wherein  it  is 
enacted  that,  with  respect  to  a  suit  to  establish  or  set  aside  an  adoption,  the  tkne 
when  the  period  of  limitation  begins  to  run  is  "  the  date  of  the  adoption  or  (at  the 
option  of  the  plaintiff)  the  date  of  the  death  of  the  adoptive  fE^ther."  On  the 
above  view  of  the  document,  the  words  of  the  Statute  would  seem  scarcely 
applicable  to  it.  Their  Lordships  are  clearly  of  opinion  that  this  proviakm 
relating  to  adoption,  though  it  might  bar  a  suit  brougnt  only  for  the  purpose  of 
setting  aside  the  adoption,  does  not  interfere  with  the  right  which,  but  for  it,  a 
plaintiff  had  of  bringing  a  suit  to  recover  possession  of  real  property  within  12 
years  from  the  time  when  the  right  accrued,  and  that  they  regud  as  the  nature 
of  this  suit.  Inasmuch  as  according  to  the  admitted  construction  of  the  document 
the  widow  convened  by  it  no  more  than  she  had,  which  was  but  a  life  intereBi, 
the  document  is  innocuous,  and  it  is  immaterial  to  the  plaintiff  whether  it  be  set 
aside  or  not.  Their  Lordships  however  think  it  well  to  say  that  the  decree  of 
the  Court  below  in  setting  aside  this  document  and  the  putnee  lease,  must  be 
considered  to  have  in  effect  decided  no  more  than  that  the  pLuntiff  was  entitled 
to  recover  notwithstanding  those  documents,  without  in  any  degree  compromisiDg 
any  rights  which  other  parties  may  have  under  them. 

Their  Lordships  will  humbly  advijse  Her  Majesty  that  the  judgment  of  the 
Cburt  below  should  be  affirmed,  and  this  appeal  dismissed  with  costs. 


The  14th  February  1879. 

Present: 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  &nith, 

and  Sir  Bobert  P.  Collier. 

Hindoo  Law  (MUhila) — Adoption  (Dattaka  formy^Praetiee  (Privy  CowmSI^ 

jDecree  (AUeration  of). 

On  Appeal  from  tiie  High  Cowrt  of  CaUfuMa.* 

Mussamut  Adit  Kooer 

versus 

Qunga  Pershad  Singh  and  others. 

Where,  at  the  suit  of  the  collateral  heirs,  an  adoption  by  a  Hindoo  widow  in  the  Battakafoim  wh, 
according  to  the.  Mithila  law,  declared  void,  the  Privy  Ck)iincil,  in  affirming  that  decision,  thongbt  it 
would  be  an  inconvenient  precedent  to  alter  the  decree  by  inserting  the  words  ^  as  against  the  rever* 
sionary  heirs  of  the  husband "  after  the  word  ^  void,"  as  they  were  clearly  of  opinion  that  tbe 
decree  could  only  be  binding  as  between  the  plaintifb  and  the  deEfendants  in  the  salt,  and  that  it  couU 
not  affect  the  interests  of  the  defendants  as  between  themselves. 

This  was  an  appeal  from  the  decision  of  a  Divisional  Bench  of  the  S^ 
Court  of  Judicature  at  Calcutta,  dated  the  3rd  September  1875,  affirming  that  d 
the  Subordinate  Judge  of  Tirhoot,  dated  the  26th  May  1874. 

Mr.  Leithj  Q-C^  and  Mr.  C.  W.  Arathoon  for  Appellant. 
Mr.  Coune,  Q.Cf.y  and  Mr.  Doyne  for  Kespondents, 

The  suit  was  instituted  by  the  respondents,  the  collateral  heirs  of  Luehmi 
Narain  Singh,  to  set  aside  the  adoption  in  the  Datta^  form  of  Byjna&  Pershad 
Narain  Singh,  her  brother's  son,  as  invalid  according  to  Hindoo  law,  the  fiizaily 
being  governed  by  the  law  of  Mithila,  and  because  no  permission  to  adopt  was 
given  to  her  by  her  late  husband.    The  defendant  asserted  her  husband's  p»- 

*  From  the  judgment  of  Glover  and  R.  C.  Mitter,  J/.,  dated  the  8rd  September  1875. 
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mission  to  the  adoption^  and  that  the  adoption  was  made  according  to  the  Benares 
Shaster,  the  fiunily  having  originally  come  from  that  place,  and  being  still 
governed  by  its  law.  Both  Courts  below  decided  in  favor  of  the  respondents. 
The  decree  of  the  Subordinate  Judge  was  as  follows : — **  That  this  case  be  decreed 
with  costs ;  that  the  defendant's  talpng  Byjnath  Pershad  Narain  as  a  dattaJca- 
pouter  and  executing  a  deed  of  Kurtor-putri,  dated  the  1st  February  1869,  be  set 
aside  and  considered  null  and  void ;  that  the  defendant,  as  an  heir  and  widow  of 
Luchmi  Narain  deceased,  do  continue  to  hold  possession  and  occupation  of  the 
properties  of  the  deceased  aforesaid  during  lifetime ;  and  that  interest  at  the  rate 
of  Bs.  6  per  cent,  per  annum  be  awarded  on  the  amount  of  costs." 

The  judgment  of  the  Judicial  Committee  was  as  follows : — 

Their  Lordships  are  of  opinion  that  in  this  case  the  jud^ents  and  decrees  of 
the  Lower  Court  are  correct^  and  that  the  judgment  of  the  nigh  Court  ought  to 
be  affirmed,  and  this  appeal  dismissed  with  costs. 

Their  Lordships  are  clearly  of  opinion  that  this  decree  can  only  be  binding 
as  between  the  plamtiffs  and  the  defendants  in  the  suit,  and  that  it  cannot  affect 
the  interests  of  the  defendants  as  between  themselves.  It  cannot  affect  the  right 
of  the  son  as  against  the  mother,  or  the  right  of  the  heir  of  the  mother  as  regards 
the  peculiar  property  of  the  mother.  If  their  Lordships  thought  there  was  any 
doubt  on  the  subject,  they  would  perhaps  insert  these  words :  "  as  against  the 
reversionary  heirs  of  tiie  husband  "  after  the  word  ''void" ;  but  it  would  be  incon- 
venient to  make  a  precedent  for  altering  a  decree  in  this  way,  and  they  have  no 
doubt  that  after  this  expression  of  their  Lordships'  opinion  the  objects  of  the 
parties  will  be  attained. 

Their  Lordships  will  therefore  humbler  advise  Her  Majesty  to  affirm  the  judg-^ 
ment  of  the  Sigh  Oourti  and  to  dismiss  this  appeal  with  costs. 


The  21st  February  1879. 

Presevi : 
Sir  James  W,  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smithy 

and  Sir  Robert  P.  Collier. 

Gift  {by  Person  of  Weak  Mind) — Mahomedan  Law — Transfer  of  Possession^ 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh. 

Nawab  Umat-uz-Zohra 

vefi^sus 

Nawab  Mirza  Ali  Eadr  and  another. 

Where  a  Mahomedan  of  somewhat  weak  intellect  and  impaired  health  ezecnted  a  deed  in  the  f onn 
of  a  Mha-hU-ewac  (which  w^ould,  under  the  Mahomedan  law,  operate  to  transfer  the  property  which 
was  the  sabject  of  it  without  deliveiy  of  possession)  by  which  he  made  a  gift  of  certain  immoveable,  as 
well  as  a  large  qnantltj  of  moveable,  property  to  his  daughter  in  lieu  of  a  ring  set  with  diamonds  whic  h 
he  had  received  from  her ;  and  it  appeared  that  there  was  no  intention  on  his  part  to  make  an  imme- 
diate transfer  of  the  property  to  her,  and  that  she  herself  muA  have  perfectly  understood  that  the 
transaotion  was  not  a  real  one ;  and  where  neither  she  nor  her  husband  was  called  to  prove  the  trans- 
action to  have  been  a  real  one,  or  the  manner  in  which  the  property  was  enjoyed  betw^een  her  and  her 
father ;  the  deed  was  held  to  be  void  and  of  no  efEect. 

This  was  an  appeal  from  a  decree  of  the  Judicial  Commissioner  of  Oudh  of 
the  Slst  August  1876,  confirming  a  decree  .of  the  local  tribunals  at  Lucknow, 

Mr.  Cowie,  Q.O.,  Mr.  Doyne^  and  Mr.  TT.  0.  Thxyrpe  for  Appellant. 
Mr.  Ldth,  Q.C.,  and  Mr.  Graham  for  Kespondente. 
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Their  Lordships,  without  calling  upon  the  Counsel  for  the  respondents,  pro- 
ceeded to  deliver  the  following  judgment : — 

This  is  a  suit  brought  by  the  plaintiff,  who  is  the  daughter  of  a  gentleman 
in  India  of  great  fortune  and  position,  Sir  Mansin-ud-daula,  originally  against  her 
half-brother  alone,  the  son  of  Su'  Mansin-ud-daula  by  another  wife.  Subsequently 
Sir  Mansin-ud-daula  was  by  order  of  the  Civil  Judge  added  to  the  Recoid,  first 
in  the  capacity  of  a  plaintiff,  and  secondly  in  that  of  a  defendant.  The  claim  is 
for  restitution  of  certain  goods,  elephants,  horses,  and  plate  valued  at  Bs.  18,000, 
which  the  lady  claims  under  a  deed  executed  by  Sir  Mansin-ud-daula  on  the  28th 
April  1874,  and  whiph  she  alleges  that  her  brother  converted  and  carried  off 
The  brother  files  an  answer  in  which  he  denies  her  title  under  this  deed  on  a 
variety  of  grounds,  and  Sir  Mansin-ud-daula  also  denies  the  validity  of  the  deed 
and  the  title  of  the  plaintifi^  under  it 

The  case  was  first  tried  by  the  Civil  Judge,  who  framed  a  number  of  issues, 
.comprising  the  question  whether  the  donor  was  of  sound  mind,  and  whether  the 
deed  was  obtained  by  undue  influence,  one  of  which  raised  the  question  whether 
the  deed  was  intended  to  operate  as  a  transfer  of  the  property.  He  decided  all 
of  these  issues  in  favor  of  the  plaintifil  The  case  went  on  appeal  to  the  Com- 
missioner, who  dismissed  the  suit  on  the  ground  that  the  deed  was  a  mere  deed 
of  gift,  and  that  there  had  been  no  delivery  of  possession.  The  case  then  came 
on  appeal  to  the  Judicial  Commissioner,  who  upheld  the  finding  of  the  Commis- 
sioner, and  dismissed  the  suit,  but  upon  other  grounds.  As  their  Lordships  under- 
stand, the  Judicial  Commissioner  held  that  the  deed,  in  form  at  all  events,  was 
what  is  called  a  hiba-bil-ewaz,  and  that  it  would  operate  under  the  Mahomedan 
law,  if  operative  at  all,  to  transfer  the  property  without  delivery  of  possession; 
but  he  came  to  the  conclusion  from  all  the  Qircumstances  of  the  case,  amongst 
others  from  the  absence  of  any  change  of  possesion,  that  the  deed  was  not  intended 
to  operate  as  an  immediate  transfer  or  conveyance  of  the  property^  and  that  there- 
fore it  was  void  and  of  no  effect. 

It  becomes  now  necessary  to  state  some  facts  in  order  to  nfake  the  case  intelli- 
gible.    Their  Lordships  collect  from  the  whole  of  the  evidence,  which  is  to  some 
extent  conflicting,  that  Sir  Mansin-ud-daula  was  of  somewhat  weak  intellect  and 
impaired  health.    Two  medical  men  state  that  in  their  opinion  he  was  not  capable 
of  managing  his  affairs.    In  such  a  state  of  mind  he  might  be  easily  influenced 
and  persuaded  by  persons  about  him  to  execute  documents  or  to  take  other  steps 
whic^  a  person  of  strong  and  sound  mind  might  not  be  induced  to  do.    The  deed 
which  the  plaintiff  relies  upon  is  to  be  found  at  page  12  of  the  Record,  was 
executed  on  the  28th  April  1874,  and  states  that  while  in  possession  of  his  senses, 
and  so  forth  (according  to  the  ordinary  form),  he  (Sir  Mansin-ud-daula)  had  made 
a  gift  of  certain  immoveable  property,  and  also  of  a  large  quantity  of  moveable 
property,  in  lieu  of  a  ring  set  with  diamonds  which  he  had  received  &om  his 
daughter.    It  further  states:  ''I  have  transferred  possession  of  all  the  properly 
transfeired  by  gift  above  referred  to  and  detailed  below,  by  putting  the  donee  in 
possession  thereof.    The  conditions  of  offer  and  acceptance,  with  transfer  of  pos- 
session, have  been  thoroughly  completed.    This  is  a  valid  and  lawful  gifL"    Thesi 
follows  a  schedule  comprising  the  greater  part  of  his  property,  both  real  and  per- 
sonal   On  the  1st  May  he  also  executed  a  deed  of  the  same  description,  trans- 
ferring certain  other  property  which  is  mentioned  in  the  schedule  to  that  deed. 
On  this  same  flrst  of  May  his  daughter,  the  present  plaintiff,  professed  to  give  to 
her  father's  muta  wife  a  certain  house  for  her  lifetime ;  and  a  short  time  afterwards 
leased  to  him  a  portion  of  what  had  been  previously  his  own  house.    The  son, 
the  defendant,  had  left  his  father  in  Maren  1874  in  consequence  of  a  quarrel, 
carrying  with  him  a  large  quantity  of  jewellery  to  which  he  laid  daim,  Imd  the 
father  appears  to  have  been  a  good  deal  annoyed.    The  son  came  back  on  the  6th 
May  after  the  documents  which  have  been  referred  to  had  been  executed.  - 
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Sir  Mansin->ud-daula  was  examined  as  a  witness  in  the  case,  and  their  Lord- 
ships think  it  aa  well  to  refer  to  the  account  which  he  gives  of  the  transaction. 
He  says,  "  I  had  a  quarrel  with  my  son,  and  my  servants,  etc.,  said  to  me  that 
from  this  quarrel  serious  loss  would  accrue  to  me  (the  principal  adviser  being  Ram 
Parshad)" — a  man  who  appears  to  have  been  in  his  service  for  a  number  of  years, 
and  to  have  had  great  influence  over  him, — **  and  that  some  arrangements  should 
be  made.  I  consulted  the  people  of  the  house,  and  it  was  recommended  that  a 
deed  of  gift  be  prepared.  All  the  men  and  women  of  my  family,  and  the  servants, 
advised  me  to  this  course.  All  my  property  '  on  heaven  and  earth '  was  included 
in  the  deed."  That  is  certainly  a  mistake.  Further  on  he  says :  "  I  wrote  the  docu- 
ment in  anger  in  consequence  of  a  quarrel,  and  hoped  from  fear  to  keep  defendant 
apart,  then  to  come  together,  not  that  I  intended  to  ruin  him.  I  expected  that 
there  would  be  a  reconciliation,  and  that  everything  would  come  right.  I  did 
it  only  to  frighten  him."  If  the  account  which  is  given  by  Sir  Mansin-ud-daula 
is  correct,  it  certainly  would  appear  that  he  did  not  intend  to  part  with  the  imme- 
diate control  of  his  property  to  his  daughter  and  make  himself  her  pensioner ; 
and  having  regard  to  the  state  of  his  mind,  which  has  been  referred  to,  tneir  Lord- 
ships think  this  account  which  he  gives  not  at  all  improbable.  He  may  have 
supposed,  or  may  have  been  persuaded  by  Ram  Parshad,  or  other  persons  in  the 
&^^ho  had  influence  ov^  him,  that  V  executing  this  deed  he  ^ght  possibly 
escape  liabilities  to  which  he  might  be  subjected  by  his  son  or  in  consequence  of 
his  son's  conduct,  or  that  the  execution  of  a  deed  of  this  sort  would  tend  to  frighten 
his  son,  to  bring  him  home,  and  produce  a  reconciliation.  Their  Lordships  are 
dispos^  to  crecut  his  statement  that  he  had  no  immediate  intention  of  denuding 
himself  of  his  property. 

This  view  is  supported  by  the  tenor  of  the  evidence.  With  reference  to  the 
elephants  and  horses,  and  property  of  that  description,  it  appears  that  no  change 
took  place;  that  he  paid  the  expenses  relating  to  them  just  as  he  had  before. 
With  reference  to  the  real  property,  although  he  went  through  the  form  of  taking 
a  lease  from  his  daughter  of  his  own  house,  it  does  not  appear  that  he  ever  paid 
an^  rent;  and  further,  although  receipts  were  giv^n  for  the  rent  of  the  hmd  com- 
pnised  in  the  conveyance  in  the  name  of  the  daughter  (which  would  be  consistent 
either  with  a  real  or  with  a  benamee  transaction),  it  is  in  evidence  that  for  ten 
months  after  the  execution  of  the  deed  the  rents  continued  to  be  paid  as  usual  to 
the  father.  They  both  lived,  as  they  had  before,  in  the  same  house,  the  fiither 
occupying  a  portion,  and  the  daughter  and  her  husband  another. 

Their  Lordships  have  come  to  the  conclusion  that  the  learned  Judicial  Com- 
missioner who  finally  disposed  of  the  case  was  right  in  finding,  as  he  does,  that 
there  was  no  intention  on  the  part  of  the  Nawab  to  make  an  immediate  transfer 
of  the  property  to  his  daughter,  and  they  think  that  the  daughter  herself  must 
have  perfectly  understood  that  the  transaction  was  not  a  real  one.  She  was  not 
called,  nor  was  her  husband,  to  contradict  the  statement  of  her  father,  who  must 
have  best  known  what  his  intentioa  was,  or  to  prove  the  transaction  to  have  been 
a  real  one,  or  the  manner  in  which  the  property  was  enjoyed  as  between  her  and 
her  father. 

Their  Lordships  have,  therefore,  come  to  the  conclusion  that  the  judgment 
appealed  against  was  ri^ht  on  the  sround  above  staged,  and  do  not  think  it  neces- 
sary to  express  their  opmion  on  other  questions  adverted  to  in  the  judgments  of 
the  Commissioner  and  the  Judicial  Commissioner.  They  will  therefore  humbly 
advise  Her  Majesty  to  confirm  that  judgment  and  to  dismiss  this  appeal  with  costs. 
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The  26th  February  1879. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Bobert  P.  ColUer. 

Bea  Judicata — Vendor  a/nd  Purchaser — Practice  {Privy  Cov/ncU) — 

Ex  pariQ  Appeal  (Effect  of  Decree  in). 

On  Appeal  from  flia  High  Court  at  Calcutta. 

Juggodumba  Dasaee 

versus 

Tarakant  Bannerjee  and  others. 

In  a  former  appeal  to  the  Privy  Coancil,  the  first  Court  held  that  both  the  pleas  in  bar  urged  before 
it  («&;.,  one  of  limitation,  and  another  in  the  nature  of  regjndieataj  whether  the  plaintiiFs  right  of  suit 
for  the  property  in  dispute  was  not  barred  by  reason  of  a  former  decision  between  his  alleged  -TendorR 
and  the  defendants)  had  been  made  out  and  dismissed  the  suit  on  both  grounds.  The  Sudder  Ck>uTt,  on 
appeal,  dealt  only  with  the  question  of  limitation,  and  confirmeid  the  dismissal  of  the  suit  on  that  ground 
alone.  The  Privy  Council,  on  that  occasion,  held  that  both  Courts  were  wrong  on  the  question  of 
limitation,  and  that  the  plaintiff  whose  application  to  intervene  in  the  former  suit  had  be^  lefosed. 
could  not  be  bound  by  the  decree  in  that  suit ;  and  remanded  the  case  for  trial  on  the  merits.  In  the 
present  appeal  the  Privy  Council  declined  to  allow  the  question  as  to  whether  there  ever  was  a  convej- 
anoe  or  not  from  the  plaintiff's  vendors  as  one  whioh  was  decided  by  their  Lordships  on  the  former 
occasion. 

Their  Lordships  always  regret  to  have  to  hear  an  appeal  ex  parte;  but  their  decision  upon  it, 
when  heard,  must  stand  as  if  aU  the  arguments  which  the  respondents,  if  present,  could  have  raised 
upon  the  case  had  been  addressed  to  them.  The  absent  parties  must  bear  the  consequence  of  their  own 
laches. 

This  was  an  appeal  from  a  decision  of  a  Divisional  Bench  of  the  High  Court 
of  Calcutta  of  the  7th  August  1868,  reversing  a  decree  of  the  local  tribunal  at 
DaQca.    The  litigation  had  been  going  on  for  over  fifty  years. 

Mr.  Doyne  for  Appellant. 

Mr.  0.  W.  Araihoon  for  Bespondents. 

The  judgment  of  their  Lordships  was  as  follows : — 

The  earner  history  of  this  long  litigation  and  the  facts  out  of  which  it  has 
arisen  are  set  forth  in  the  report  of  the  case  when  it  w^  before  this  Board  in 
1866,  which  is  to  be  found  in  the  10th  Moore,  page  476.*  It  is  not  neoesaaiy  to 
recapitulate  those  &cts,  though  it  will  be  necessary  to  refer  to  certain  passages  of 
the  judgment  delivered  on  that  occasion. 

The  broad  question  to  be  determined  between  the  parties  is  whether  a  con- 
siderable portion  of  land  comprised  within  four  villages  belongs  to  a  jote  which 
the  plaintiff  claims  to  hold  under  the  zemindars,  who  may  be  described  as  the 
Roy  Zemindars,  or  to  a  talook  of  which  the  defendant  Rasmoney  Dassee,  who  is 
now  represented  by  the  appeUant,  was  the  unquestioned  owner.  K  the  title  of 
both  parties — the  title  of  the  plaintiff,  on  the  one  hand,  to  the  jote,  and  the  title 
of  the  defendant  on  the  other  hand — were  admitted,  this  question  would  of  couise 
be  simply  that  which  occurs  in  every  case  of  parcel  or  no  parcel,  viz,,  whether  the 
land  in  dispute  belongs  to  t^p  one  estate  or  to  the  other.  The  case  however  has 
come  before  their  Lordships  complicated  by  a  further  issue.  The  result  of  the 
former  appeal  to  Her  Majesty  in  Council  was  that  the  judgments  of  the  two 
Indian  Courts  were  reversed;  th^  ^^^^  ^^  ^^^  plaintiff,  notwithstanding  those 
judgments,  to  maintain  his  suit  was  affirmed,  and  the  cause  remanded  in  oixier  to 
try  the  principal  issue,  which  had  not  been  tried  in  the  Courts  below,  of  parcel  or 
no  parcel  Accordingly,  when  on  ^e  remand  the  cause  came  first  before  the 
Subordinate  Judge,  he  settled  only  one  issue,  which  was,  in  effect,  whether  the 
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land  in  suit  was  parcel  of  the  jote  or  of  the  talook.  At  some  period — it  does  not 
appear  exactly  when,  but  before  he  gave 'judgment — ^he  seems  to  have  either 
settled,  or  to  have  considered  as  open  to  the  parties,  the  further  issue  whether  the 
plaintiff  purchased  the  jote  as  alleged  by  him. 

The  principal  part  of  the  evidence  taken  before  him  on  the  remand  appears 
to  have  been  addressed  to  that  issue,  which  he  decided  against  the  plaintiff  and 
in  fiivor  of  the  defendant.  When  the  cause  went  to  the  High  Court  upon  appeal 
firom  his  decision,  the  Judges  of  that  Court  intimated  that  this  issue  was  no 
longer  open  to  the  parties,  and  that  the  Subordinate  Judge's  finding  upon  it 
afforded  no  ground  for  dismissing  the  plaintiff's  suit.  In  an  ordinary  case  it 
would,  of  course,  have  been  open  to  Mr.  Doyne  to  question  the  High  Court's 
decision,  and  it  would  have  been  for  their  Lordships  on  this  appeal  to  determine 
which  Court  was  right ;  but  on  the  opening  of  the  case  their  Lordships  intimated 
to  him  that,  for  the  reasons  which  are  now  to  be  stated,  he  was  precluded  from 
laising  the  question  involved  in  the  issue  by  the  former  decision  of  this  Board, 
aiid  consequently  that  it  was  not  open  to  him  to  go  into  that  part  of  his  appeal 

The  cause  came  before  their  Lordships  on  the  former  occasion  in  this  way. 
In  the  Courts  below  certain  issues  dii*ected  to  the  question  whether  the  suit  could 
be  maintained,  as  well  as  one  which  the  Court  described  as  ''  the  real  matter  in 
dispute,"  being  whether  the  land  in  suit  belonged  to  the  jote  or  to  the  talook,  had 
been  settled ;  and  it  had  been  determined  that  the  former  alone  should  be  tried  in 
the  first  instance ;  the  ''real  matter  in  dispute"  being  left  to  be  tried  thereafter 
should  it  become  necessary  to  do  so.  Of  the  issues  in  bar  one  was  whether  the 
daom  was  barred  by  limitation.  Another,  which  seems  afterwards  to  have  dropped 
out  of  the  cause,  was  whether,  inasmuch  as  the  validity  of  the  deed  of  sale  under 
which  the  plaintiff  claimed  was  questioned,  the  proper  stamp  had  been  paid  upon 
the  suit;  tne  second  in  point  of  order  and  the  fifth,  whicn  was  in  these  words, 
''  Whether  or  no  the  Zemindar  Baboo  Ramrutton  Bov,  and  others,  are  carrying 
on  this  suit  in  the  plaintiff's  name,"  seem  both  designed  to  raise  the  question 
whether  the  plaintiff's  right  of  suit  was  not  barred  by  reason  of  a  former  decision, 
which  had  been  passed  between  his  alleged  vendors  and  the  defendants.  The 
Lower  Court  in  India  held  that  both  the  plea  of  limitation,  and  thi)s  plea  in  the 
nature  of  res  judicata,  had  been  made  out,  and  dismissed  the  suit  on  both  grounds. 
Upon  appeal  the  Sudder  Court  dealt  only  with  the  question  of  limitation^  and 
finding  that  the  plaintiff,  or  those  through  whom  he  claimed,  though  dispossessed 
at  a  later  date  than  that  found  by  the  Suoordinate  Judge,  had  nevertheless  been 
out  of  possession  for  a  period  of  more  than  twelve  years  before  the  institution  of 
the  suit,  confirmed  the  dismissal  of  the  suit  on  that  ground  alone.  This  Board  held 
that  both  Courts  were  wrong  on  the  question  of  limitation,  inasmuch  as  the 
plaintiff,  or  those  through  whom  he  claimed,  had  been  in  possession  up  to  the 
18th  November  1845,  the  date  of  the  decision  of  Mr.  Beid,  who  was  then  one  of 
the  Judges  of  the  Court  of  Sudder  Dewanny  Adawlut.  There  then  remained  the 
question  whether  the  plaintiff  was  barred  by  the  plea  of  raa  judicata,  upon  which 
tne  Sudder  Court  had  passed  no  judgment,  and  their  Lordships  had  to  deal  with 
that  question.  What  they  say  upon  it  is  this :  "  The  other  point  on  whidi  the 
Zillah  Court  decided  against  the  appellant  was  that  the  matter  was  already 
adjudged  in  a  suit  by  which  he  was  bound.  It  has  been  stated  that  the  original 
purchaser  at  the  auction  sale  of  the  jote  tenure  sold  to  one  Bamdhone  Sircar. 
Before  the  sale  he  had  instituted  proceedings  against  the  decreeholders  under  the 
title  of  the  talook.  Bamdhone  Sircar  purchased  therefore  pendente  Ute.  He 
applied  to  be  substituted  in  the  suit  in  ueu  of  Juggutchunder  Bae,  whidb  appli- 
cation was  granted.  Tins  litigation  terminated  in  the  Zillah  Court  in  favor  of 
Bamdhone  l^rcar,  the  jote  tenant  From  that  decision  Basmoney  Dossee  appealed. 
On  her  appeal  the  Sudder  Court  reversed  that  decision.  This  was  the  cbcree  of 
Mr.  Reid  of  the  18th  November  1845,  which  this  suit  seeks  to  set  aside.    On  this 
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Ramdhone  Sircar  instituted  a  regular  suit  against  Rasmoney  Dossee  and  others, 
claiming  in  substance  the  same  relief  which  is  sought  by  this  suit.  Fending  that 
suit  Ramdhone  Sircar  died,  and  his  three  sons,  Mohemachunder  Sircar,  Anund- 
chunder  Sircar,  and  Greeschunder  were  substituted  in  his  place  in  the  Record 
Pending  this  litigation  the  present  appellant  purchased  the  jote  tenure  firom  tiie 
sons  of  Ramdhone  Sircar.  He  appued  in  his  turn  to  be  substituted  on  the 
Record,  and  to  conduct  the  suit.  One  of  the  sons,  however,  denied  the  purchase, 
and  the  Court  refused  the  application.  In  a  few  days  afterwards  the  cause  was 
decreed  for  the  defendants.  It  is  alleged  that  the  actual  plainti£&  conducted  their 
case  negligently,  if  not  collusively.  On  the  argument  before  their  Lordships,  the 
Attorney-General  abandoned  the  case  of  fraud,  but  contended  that  the  plaintiff 
was  not  barred  by  this  decision,  thalt  he  was  not  a  party  to  the  suit,  and  that  his 
application  to  intervene  in  it  having  been  refused,  it  would  be  unjust  and  incon- 
sistent to  hold  him  bound  by  the  decree ;  that  the  decision  followed  so  promptly 
on  the  refusal  to  allow  him  to  intervene  that  he  could  not  reasonably  be  expected 
in  the  interval  either  to  appeal  against  the  order  refusing  him  leave  to  intervene 
or  to  institute  a  suit  as  supplemental  to  the  one  in  which  he  sought  to  intervene. 
Their  Lordships  concur  in  this  view  of  the  subject.  As  the  law  allows  a  party 
interested  to  intervene  in  the  suit,  that  right  should  not  be  rigorously  dealt 
with.  There  is  much  danger  in  India  of  secret  collusion.  Their  Lordships  think 
that  the  defendants  who  obtained  their  decree  so  shortly  after  the  above  refusal, 
in  the  absence  of  the  party  really  interested  in  contesting  the  matter  with  them, 
should  not  be  permitted  to  prevail  by  this  objection." 

The  question  now  is  whether  that  was  not  a  conclusive  and  final  decision 
that  the  right  of  the  plaintiff  to  maintain  this  suit  was  not  taken  away  by  the 
decree  in  Ramdhone's  suit ;  and  whether  the  order  of  remand  did  not  imply  that 
his  title  to  the  jote  generally  was  not  in  the  subsequent  proceedings  to  be  taken 
as  established.  It  was  argued  that  the  defendants  ought  to  be  allowed  to  prove 
either  that  the  kubala  under  which  the  plaintiff  claimed  had  never  been  executed, 
in  which  case  the  title  to  the  jote  would  be  still  in  the  sons  of  Ramdhone;  or 
that,  if  it  were  executed,  the  plaintiff  by  reason  of  his  position  in  life  and  want  of 
means,  was  incapable  of  making  the  alleged  purchase  on  his  own  account;  and 
must  be  taken  to  have  acted  in  the  transaction  as  the  mere  creature  of  Ramrutton 
Roy  and  his  co-sharers  in  the  zemindary  (for  whom  Ramdhone  Sircar  had  also 
held  bena/mee) ;  and  that  on  either  view  of  the  case  the  plaintiff's  right  to  maintain 
the  suit  would  be  barred  by  the  decree  against  the  sons  of  Ramdhone  in  their  suit 
with  Rasmoney  Dossee.  The  case  is  thus  presented  in  an  alternative  fonn. 
Taking  the  latter  alternative,  their  Lordships  observe  that  it  raises  the  pr^nse 
question  of  which  the  foi-mer  decision  of  this  Board  disposed.  The  judgment  of 
the  Lower  Court  which  was  then  under  appeal  (see  Supplemental  Record,  p.  127) 
proceeds  expressly  on  the  ground  that  Juggutchunder  Rae,  Ramdhone  Sircar,  and 
the  plaintiff  had  all  held  benamee  for  Ramrutton  Roy,  who  was  in  fact  the  person 
suing  in  both  suits  in  the  name  of  his  creature.  Again,  the  question  whether 
there  ever  was  a  conveyance  or  not  from  the  sons  of  Ramdhone  Sircar  might  have 
been  tried,  and,  as  far  as  their  Lordships  can  see,  was  tried  and  determined  in  the 
plaintiff's  favor  in  the  former  proceedings ;  and  to  allow  that  question  to  be  raised 
again  would  equally  be  to  re-open  that  which  was  decided  by  their  Lordships  on 
the  former  occasion*  « 

The  case  being  thus  reduced  to  the  broad^  question  whether  these  particular 
lands  are  parcel  of  the  jote  tenure  or  of  the  tal^ok — the  first  question  which  arises 
is  what  was  decided  here  with  respect  to  possession  on  the  former  oocaaion.  Their 
Lordships  think  it  quite  dear  that  the  judgment  delivered  by  Lord  Justice  Turner 
must  be  taken  to  have  decided  that  the  plaintiff  and  those  through  whom  he 
claimed  were  in  possession  from  at  least  the  7th  August  1839,  and  that  there  was 
no  change  of  possession  from  that  time  imtil  the  date  of  Mr.  Reid's  order  of  the 
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18th  November  1845.  This  may  raise  a  presumption  of  anterior  possession,  but 
Buch  possession  of  the  jotedars  claiming  as  purchasers  at  the  sale  of  1836  cannot 
be  carried  beyond  the  date  of  that  sale,  because  up  to  that  time,  and  at  least  &om 
1814,  the  moonshees,  as  they  are  termed  throughout  these  proceedings,  were  in 
possession  both  of  the  jdte  and  of  the  talook,  holding  the  jote  as  a  subordinate 
tenure  under  the  zemindars,  the  Boys,  and  the  talook  as  a  separate  and  distinct 
zemindary.  There  is,  however,  other  evidence  to  show  that  the  lands  in  question 
when  in  the  possession  of  the  moonshees  were  parcel  of  the  jote.  On  the  remand 
a  local  enquiry  was  made  by  the  Court  Ameen.  The  Subordinate  Judge  seems  to 
have  treated  his  report  with  very  little  respect,  but  the  learned  Judges  of  the 
High  Court,  in  their  careful  and  elaborate  judgment,  have  said  that  they  see  no 
reason  to  doubt  its  honesty  or  correctness,  and  that  it  is  supported  by  certain  old 
documents  to  which  they  are  disposed  to  attach  credit. .  Then  there  are  the  cir- 
cumstances which  certainly  have  not  been  disproved,  that  these  moonshees  were 
some  time  between  1814  and  1819  dispossessed  or  interfered  with  by  the  zemindars ; 
that  they  then,  being  at  the  time  the  owners  of  both  estates,  brought  their  suit 
against  the  zemindars,  seeking  to  be  replaced  in  the  enjoyment  of  the  jote,  and 
described  the  lands  in  dispute  as  part  of  that  jote.  The  latter  circumstance  seems 
to  their  Lordships  to  be  the  more  important,  because  it  involved  an  admission 
against  their  interest,  inasmuch  as  it  was  clearly  more  desirable  for  them  to  hold 
the  lands  as  part  of  their  independent  talook  than  as  part  of  a  subordinate  tenure. 

Their  Lordships  therefore  fully  concur  with  the  High  Court  in  thinking  that 
a  very  strong  prirnd  fade  title  was  made  out  by  tlje  pSdntifF,  which  it  lay  upon 
the  defendants  to  displace.  Mr.  Dojrne  has  fairly,  and  their  Lordships  think  on 
sufficient  grounds,  and  without  in  any  way  abandoning  the  interests  of  his  client, 
admitted  that  he  cannot  £bad  in  the  Becord  any  evidence  sufficient  to  have  that 
effect. 

Their  Lordships  desii'e  to  add  the  following  observations  with  respect  to  the 
decision  of  this  Board  upon  the  former  appeal.  It  was  said  that  that  appeal  was 
heard  ex  parte,  Mr.  Doyne  candidly  admitted  that  he  could  not  on  that  ground 
dispute  the  effect  of  it.  It  is  in  their  Lordships'  opinion  quite  clear  that  it  is 
impossible  to  allow  the  appellant  to  take  advantage  of  her  absence  on  that  occa- 
sion, in  order  to  re-open  any  question  which  either  was  expressly  decided ;  or 
might  have  been  raised  and  determined  on  that  appeal.  Their  Lordships  always 
regret  to  have  to  hear  an  appeal  ex  parte;  but  their  decision  upon  it,  when  heard, 
must  stand  as  if  all  the  arguments  which  the  respondents,  if  present,  could  have 
raised  upon  the  case  had  been  addressed  to  them.  The  absent  parties  must  bear 
the  consequence  of  their  own  laches.  Why  the  then  respondents  in  this  case  did 
not  appear  in  1866  it  is  not  for  their  Lordships  to  say;  they  do  not  seem  to  have 
had  the  stock  excuse  of  poverty  and  want  of  funds. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  decision  of  the 
High  Court,  and  to  dismiss  this  appeal  with  costs. 


The  1st  March  1879.  • 

4 

*  Preset: 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Bobert  P.  Collier. 

Oudk  Talookda/rs — Act  I  of  1869 — Jomt  Hindoo  Family — Trust 

On  Appeal  from  the  Court  of  the  Cornmiaaioner  of  Seetapore  in  Ovdh. 
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Tbiakoor  Hurdeo  Bux 

versus 

Thakoor  Jowahir  Singh. 

The  respondent  was  presumed  to  have  held  the  vUIages  inclnded  in  the  summary  setUement 
and  talookdary  sunnud  made  with  and  granted  to  him  before  the  passing  of  Act  I  of  1869,  as 
representative  of  and  in  trust  for  a  joint  Hindoo  family  governed  by  the  Mitacshara  law.  Held  that 
the  above  Act  did  not  operate  to  change  the  relative  condition  of  the  partieS)  so  as  to  put  an  end  to  the 
trust  upon  which  the  respondent  had  previously  held  the  estate,  and  to  convert  the  estate  so  snbject  to 
the  trust  into  an  estate  held  by  him  for  his  own  sole  use  and  benefit  discharged  from  the  trust ;  there 
being  no  difference  in  this  respect  between  an  express  trust  and  a  trust  implied  or  presumed  from  a  fait 
and  reasonable  interpretation  of  the  acts  and  declarations  of  the  respondent. 

Mr.  Leith,  Q.G^  and  Mr.  C.  W.  Arathoon  for  Appellant. 

Mr,  Doyne  for  Respondent. 

Sir  Barnes  Peacock  delivered  the  following  judgment : — 

When  this  case  was  before  their  Lordships  on  a  former  occasion  it  was 
remanded^  with  a  direction  to  the  Commissioner  to  try  or  cause  to  be  tried  by  the 
Settlement  Officer  the  following  issue,  viz. :  Whether  the  respondent  had  in  any 
and  what  manner  agreed  or  become  bound  to  hold  the  villages  comprised  in  the 
summary  settlement  or  sunnud^  or  any  and  what  part  thereof  or  of  the  rents  and 
profits  tifiereof,  in  trust  for  the  appellant  and  Farbut  Singh^  or  either  and  which 
of  them. 

The  Commissioner  very  properly  took  upon  himself  the  trial  of  the  issue,  and 
correctly  disposed  of  the  several  objections  which  were  raised  in  the  course  of  the 
investigation. 

The  nature  of  the  present  suit,  the  circumstances  under  which  it  was  insti- 
tuted, the  effect  of  the  decision  of  the  Settlement  Officer,  and  of  that  of  the 
Commissioner  from  which  this  appeal  was  preferred,  are  fully  stated  in  the 
reasons  expressed  by  their  Lordships  in  recommending  a  remand  of  the  case  for 
the  trial  of  iiie  above-mentioned  issue.  The  case  is  reported  4  Law  Beporia, 
Indian  Appeals,  p.  182.* 

In  those  reasons  their  Lordships  stated  that  they  were  of  opinion  that,  up  to 
the  time  of  Lord  Canning's  proclamation,  the  whole  of  the  villages  mentioned  in 
the  summary  settlement  were  the  joint  family  property  of  the  appeUant^  the 
respondent,  and  Parbut  Singh,  and  that  they  were  either  ancestral  or  purchaaed 
witli  the  proceeds  of  ancestr^  estate.    Their  Lordships  also  referred  to  the  case  of 
Thakrain  Sookraj  Koowar  V.  The  Oovemment  and  others  (14  Moore's  Indian  Appeals, 
112),f  and  iJso  to  the  case  of  Shvmkwr  SahoA  v.  Eajah  Kashi  Pershad,  decided  in 
the  Privy  Council  on  the  29th  July  1873,  and  since  reported  (4  Law  Reports, 
Indian  Appeals,  1 98)  t  as  an  authority  for  the  proposition  '*  that  a  person  who  has 
been  registered  as  a  talookdar  under  Act  I  of  1869,  and  has  thereby  acquired  a 
talookdary  right,  may,  nevertheless,  have  made  himself  a  trustee  for  another  of 
the  beneficial  interest  in  the  lands  comprised  within  the  talook,  and  be  liable  to 
account  accordingly,"  and  they  remarked  that  the  Lower  Courts  in  the  present 
case  appeared  to  nave  decided  the  case  merely  upon  the  ground  that  the  derandant 
was  protected  by  the  sunnud,  without  adveiting  to  s.  16  Act  I  of  1869,  or 
enquiring  whether,  notwithstanding  the  summary  settlement^  the  sunnud,  and  the 
statute/the  plaintiffs  or  the  appeUant  had  either  before  or  after  the  passing  (d 
'  Act  I  of  1869  acquired  or  become  entitled  to  a  beneficial  interest  in  any  part  of 
the  property.    They  said  that,  looking  to  the  allegations  In  the  plaint  and  written 
statements,  an  issue  ought  to  have  been  raised  to  try  that  question;  that  on  the 
materiab  before  them  they  did  not  feel  competent  to  decide  it^  and  that  tiiey  had 
no  evidence  of  the  circumstances  under  which  the  summary  settlement  was  made^ 
nor  of  those  under  which  the  sunnud  was  granted,  nor  of  what  was  done  with 
respect  to  it  or  to  the  property  comprised  in  it  before  the  registration  of  the 

*  Ante,  p.  427.  t  Ante,  p.  1.  X  ^^^  ^^  P»  ^ 
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defendant  under  Act  I  of  1869.  The  issue  was  accordingly  directed,  and  there  can 
be  no  doubt,  and  indeed  it  has  not  been  disputed,  that  the  evidence  adduced  upon 
the  trial  fiilly  warranted  the  conclusion  at  which  the  Ck>mmis8ioner  arrived,  that 
the^actual  relation  of  the  appellant,  the  respondent,  and  Parbut  Singh  remained 
that  of  a  joint  and  undivided  Hindoo  family  from  the  date  of  Lord  Canning's 
proolamation  up  to  the  quarrel  and  removal  of  the  respondent  to  Kaswara  in  1865. 
The  Commissioner  also  found,  and  in  their  Lordships'  opinion  correctly  found, 
that  the  evidence  proved  that  during  that  period  there  had  been  a  joint  interest 
in,  and  common  management  of,  the  property.  Such  an  interest  could  not  have 
existed  unless  the  defendant  had  consented  that  the  villages  should  be  held  as  the 
joint  property  of  the  family. 

Their  Lordships  are  of  opinion  that  the  facts  so  found,  coupled  with  the 
statement  of  the  defendant  in  his  application  for  a  summary  settlement  to  the 
effect  that  Hurdeo  Bux  was  his  partner,  and  with  his  deposition  of  8th  July  1859, 
in  which  he  stated  that  the  custom  prevailing  in  his  family  was  that  if  his 
cousins,  meaning  the  plaintiff  and  Parbut  Sin^,  who  were  his  partners,  should 
claim,  they  could  get  their  shares  divided,  afford  sufficient  pounds  to  justify 
their  Lordships  in  presuming  that,  up  to  the  time  of  the  quarrel  in  1865,  it  was 
the  intention  of  the  defendant  that  tne  villages  included  in  the  summary  settle- 
ment and  sunnud  should  be  held  by  him  in  trust  for  the  joint  family,  and  as  a 
joint  family  estate  subject  to  the  law  of  the  Mitacshara. 

The  suit  was  commenced  long  before  the  passing  of  Act  I  of  .1869),  viz.,  on 
the  28th  August  1865,  and  it  follows  from  what  has  just  been  said  that,  if  judg- 
ment had  been  given  before  the  passing  of  the  Act,  it  ought  to  have  been  held 
that  the  defendant  was  bound  by  the  trust  to  be  presumed  as  above  mentioned. 
But  in  consequence  of  numerous  delays  and  references,  to  which  allusion  has  been 
made  in  the  judgment  of  remand,  the  case  was  not  decided  by  the  Court  of  First 
Instance  until  after  the  passing  of  the  Act.  It,  therefore^  became  necessary  to 
determine  whether  Act  I  of  1869  operated  so  as  to  change  the  relative  conditions 
of  the  parties,  and  to  put  an  end  to  the  trust  upon  which  the  defendant  had 
previously  held  the  estate. 

Their  Lordships  are  of  opinion  that  it  did  not. 

By  s.  3  it  was  enacted  that  every  talookdar  with  whom  a  summary  settlement 
of  the  Government  revenue  was  made  between  the  1st  April  1858  and  the 
10th  October  1859,  or  to  whom,  before  the  passing  of  the  said  Act,  and  sub- 
sequently to  the  1st  April  1858,  a  talookdary  sunnud  had  been  granted,  should 
be  deemed  to  have  thereby  acquired  a  permanent  heritable  and  transferable  right 
in  the  estate  comprising  the  villages  and  lands  named  in  the  list  attached  to  the 
agreement  or  kubooleut  executed  by  such  talookdaa*  when  sudi  settlement  was 
made,  subject  to  all  the  conditions  affecting  the  talookdar  contained  in  the  orders 
passed  by  the  Governor-General  of  India  on  the  10th  and  19th  October  1859,  and 
republished  in  the  First  Schedule  annexed  to  the  said  Act,  and  subject  also  to.  the 
conditions  contained  in  the  sunnud  imder  which  the  estate  was  held. 

The  Commissioner  very  properly  classified  the  villages  in  suit,  and  ruled  that 
the  issue  directed  was  intended  to  apply  to  the  whole  of  them. 

The  details  are  (see  New  Record,  p.  3) : — 

1st  Villages  comprised  in  the  summary  settlement  -    78 

2nd.  Villages  granted  in  reward  for  service9  during  the 

mutiny  -  -  -  -  -  -     20 

3rd.  Villages  acquired  from  the  profits  of  the  estate  after 
summary  settlement  and  before  the  institution  of  the 
suit    -  -  -  -  -  -  -15 
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It  should  be  remarked  that  the  20  villages  granted  for  loyal  services  have 
since  been  demarcated  into  12.     (See  New  Record,  p.  5.) 

The  defendant,  as  well  as  the  village's  Nos.  1  and  2  in  the  detail,  fall  within 
the  category  of  s.  3  of  the  Act. 

Tdat  Section,  it  should  be  observed,  does  not  state  that  the  talookdar  shall 
be  deemed  to  have,  but  that  he  shall  be  deemed  to  have  aajuired  by  the  summary 
settlement  and  sunnud  a  permanent  heritable  and  transferable  right  in  the  estate. 
The  right  so  acquired  was  subject  to  the  provisions  of  iss.  11  and  15  of  the  Act,  by 
the  latter  of  which  it  was  etiacted  that  if  any  talookdar  should  theretofore  have 
transferred  or  should  thereafter  transfer  the  whole  or  any  portion  of  his  estate  to 
a  person  not  being  a  talookdar  or  grantee,  and  if  such  person  would  not  have 
succeeded  according  to  the  provisions  of  the  Act  to  the  estate  if  the  transferror  had 
died  without  having  made  the  transfer  and  intestate,  the  transfer  of  and  succession 
to  the  property  so  transferred  should  be  regulated  by  the  rules  which  would  have 
governed  the  transfer  of  such  property  if  the  transferee  had  bought  the  same  from 
a  person  not  being  a  talookdar. 

If,  therefore,  the  defendant  had,  before  the  passing  of  Act  I  of  1869,  and  at 
any  time  after  the  date  of  the  summary  settlement  and  sunnud,  and  after  he  had 
thereby  acquired  the  right  which,  according  to  the  provisions  of  s.  3,  he  must  be 
deemed  to  have  acquired  thereby,  expressly  declared  that  he  held  and  would  hold 
the  estate  in  trust  for  the  joint  family  as  joint  family  estate  governed  by  the 
rules  of  the  Mitacshara,  there  can  be  no  doubt  that  the  estate  would  have  been 
subject  to  the  trust  so  declared,  and  that  it  would  not  have  been  converted  by 
Act  I  of  1869  into  an  estate  held  by  the  defendant  for  his  own  sole  use  and  benefit 
discharged  from  the  trust.  There  can  be  no  difference  in  this  respect  between  an 
express  trust  and  a  trust  implied  or  presumed  from  a  fair  and  reasonable  inter- 
pretation of  the  acts  and  declarations  of  the  defendant. 

Sections  13  and  16  of  the  Act  provide  for  certain  formalities  as  r^ards  gifts 
or  transfers  to  be  made  by  talookdars  of  estates  acquired  or  held  in  tlie  manner 
mentioned  by  s.  3  of  the  Act ;  but  no  question  can  arise  in  the  present  case  as  to 
the  effect  of  those  Sections,  for  it  has  been  held  that  the  formalities  thereby 
required  are  not  requisite  to  give  validity  to  gifts  or  transfers  executed  by  a 
talookdar  before  the  passing  of  the  Act  (Hurpurshad  v.  Sheo  Dyed,  3  Law  Reports, 
Indian  Appeals,  278).* 

Their  Lordships  have  come  to  the  conclusion  that,  under  the  circumstances  of 
the  case,  there  are  no  grounds  for  making  any  distinction  as  regards  the  rights  of 
the  parties  between  the  78  villages  included  in  the  summary  settlement  and  the 
20  villages,  now  consolidated  into  12,  which  were  granted  by  the  sunnud  for 
services  during  the  mutiny,  or  those  which  were  acquired  from  the  profits  of  the 
estate.  As  regards  those  which  were  granted  for  services  during  the  mutiny,  tiie 
plfkintiffs  Hurdeb  Bux  and  Parbut  Singh  were  doubtless  as  loyal  as  the  defendant 
Jowahir  Singh,  and  rendered  equally  good  services  to  the  British  Government  It 
is,  however,  stated  by  the  Commissioner,  and  there  seems  to  be  no  reason  to  doubt 
the  correctness  of  his  opinion,  that  he  was  fully  convinced  that  the  Government' at 
the  time  they  conferred  the  reward  estate  believed  that  they  were  conferring  it  on 
Jowahir  Singh,  the  respondent,  alone.     He  says  (p.  61  New  Record) : — 

''  I  do  not  think  they  had  any  remembrance  of  the  admission  in  the  A  State- 
ment of  the  summary  setflement,  a  document  that  would  not  be  before  them  at 
the  time,  and  the  respondent's  name  appeared  alone  as  proprietor.  But  if  he  gave 
loyal  support  to  Government,  it  was  with  the  means  of  a  talooka,  in  which  the 
appellant  and  Parbut  Singh  had  an  actual,  practical,  existing  common  right  at 
the  time,  and  they  had  carried  off*  the  family  and  its  effects  to  a  place  of  safety, 
and  returned  in  time  to  retake  their  fort,  and  at  least  quicken  and  molest  the 
retreat  of  the  rebel  chief  Feroz  Shah,  who  was  one  of  the  sons  of  the  King  of 

*  26  W.  R.  55 ;  anU  p.  304. 
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Delhi,  as  deposed  to  by  witnesses  8, 10,  11,  and  12  for  appellant,  and  witness  2  for 
Parbut  Singh.  I  do  not  think  that  if  the  whole  facts  had  then  been  before  the 
Government,  it  would  not  have  given  the  reward  to  the  brotherhood  all  the  same. 
In  this  matter  I  think  the  respondent  was  acting  at  the  time  as  the  representative 
of  the  family ;  and  I  do  not  see  it  anywhere  shown  that  the  common  interest  and 
the  common  management  did  not  include  these  villages  subsequent  to  their 
acquisition,  and  up  to  the  rupture  in  1865." 

It  appears  from  the  evidence,  as  well  as  from  the  finding  of  the  Commissioner, 
that  the  plaintiffs,  Hurdeo  Bux  iwid  Parbut  Singh,  were  just  as  loyal  as  the 
defendant  Jowahir  Singh,  and  rendered  loyal  services  to  Government  equally  as 
valuable  as  those  which  were  rendered  by  him ;  that  after  the  rebels  had  defeated 
the  defendant  and  he  had  retreated  to  Lucknow,  Hurdeo  Bux  and  Parbut  Singh 
came  to  Bassadeh,  drove  the  rebels  away,  and  retook  tlie  fort;  and  that  they  also, 
with  their  followers,  attacked  the  rebel  Feroz  Shah,  one  of  the  sons  of  the  King  of 
Delhi,  after  he  had  crossed  the  Sarain,  took  from  him  a  gun,  and  hastened  and 
molested  his  retreat. 

These  loyal  acts,  if  not  in  the  remembrance  of  the  Government  or  of  its 
officers,  must  have  been  known  by  the  defendant,  and  it  must  also  have  been 
known  to  him  that  the  loyal  services  which  he  rendered  to  the  Government  were 
rendered  by  means  of  the  then  joint  family  property,  and  that  in  accepting  the 
reward  from  Government  he  acted  as  the  representative  qf  the  family.  It  may 
therefore  reasonably  be  presumed  that  the  knowledge  of  these  facts  induced  him 
to  treat  the  reward  villages  granted  by  the  sunnud  in  the  same  manner  as  the 
ancestral  villages  which  were  the  subject  of  the  summary  settlement,  and  accord- 
ingly it  appears  that  from  the  time  of  the  sunnud  to  the  time  of  the  quarrel  in 
1865,  the  reward  villages,  like  all  the  others,  were  treated  as  part  of  the  joint 
family  estate,  and  were  subject  to  the  common  management.  This  part  of  the 
case  is  similar  in  many  respects  to  the  case  of  Harpurshad  v.  Sheo  Dyal^  to  which 
reference  has  already  been  made.    {See  4  Law  Reports,  Indian  Appeals,  270.)* 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  it  is  to  be  presumed 
.from  the  acts  and  transactions  of  the  defendant  that  there  was  a  declaration  of 
trust  by  him  in  favor  of  the  joint  family,  and  that  up  to  the  time  of  the  quarrel 
in  1865  all  the  villages  in  suit  were  held  by  the  defendant  in  trust  for  the  family, 
as  a  joint  family  estate,  governed  by  the  rules  of  the  Mitacshara ;  and  they  rejoice 
to  find  that  a  loyal  subject  of  the  Crown,  who  rendered  good  service  to  the 
Government  in  the  time  of  the  rebellion,  has  not  been  deprived  of  all  his  property 
by  the  act  of  confiscation,  and  through  the  want  of  knowledge  or  the  absence  of 
remembrance  on  the  part  of  the  officers  of  Government  of  the  moral  claim  which 
he  had  upon  the  Government  for  the  restoration  of  his  property. 

The  plaint  does  not  allege  that  the  plaintiff  have  be^  dispossessed  of  the?r 
rights,  but  merely  that  the  defendant  intends  to  dispossess  them,  and  to  put  a 
stop  to  the  profits  enjoyed  by  them,  and  they  simply  pray  that,  after  enquiry, 
proper  orders  may  be  passed  that  they  be  not  deprived  of  their  right. 

Their  Lordships  must  deal  with  the  case  as  it  stood  at  the  time  of  the 
commencement  of  the  suit 

At  that  time  there  does  not  appear  to  have  been  any  complete  separation  or 
division  of  the  family,  and  the  plaintiffs  do  not  pray  for  a  partition  of  the  estate. 
Hurdeo  Bux  was  not  entitled  to  any  definite  portion  of  the  estate,  but  merely  to 
the  rights  of  a  member  of  a  joint  Hindoo  family.  Their  Lordships  cannot,  there- 
fore, do  more  than  humbly  advise  Her  Majesty,  which  they  will  do,  to  allow  the 
appeal  and  to  reverse  the  judgments  and  decrees  of  both  the  Lower  Courts,  and  to 
declare  that  the  defendant  holds  the  villages  in  suit  in  trust  for  the  joint  family, 
and  as  a  joint  family  estate,  governed  by  the  rules  of  the  Mitacshara,  and  to  order 
and  decree  that  the  defendant  do  cause  and  allow. the  said  villages,  tind  the 
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proceeds  thereof,  to  be  managed,  used,  dealt  with,  and  applied  accordingly ;  and 
that  he  do  pay  the  costs  of  the  plaintiff  Hurdeo  Bux  in  both  the  Lower  Courts 
out  of  the  estate. 

Further,  their  Lordships  do  order  that  the  costs  of  the  plaintiff,  Hurdeo  Bux, 
in  this  appeal  be  paid  by  the  respondent  out  of  the  estata 

A  question  has  been  raised  on  the  argument  of  this  appeal,  whether,  by 
reason  of  an  arrangement  alleged  to  have  been  entered  into  by  Hurdeo  Bux  and 
Parbut  Singh,  pending  the  suit,  the  latter  is  entitled  to  the  benefit  of  this  appeal 
or  the  former  to  recover  Parbut  Singh's  share  as  well  as  his  own. 

It  was  also  suggested  that  Parbut  Singh  had,  after  the  arrangement  wiUi 
Hurdeo  Bux,  entered  into  an  arrangement  with  the  defendant. 

Their  Lordships  have  nothing  to  do  with  any  agreement  or  arrangement 
which  may  have  been  made  by  any  of  the  parties  subsequently  to  the  commence- 
ment of  the  suit,  and  they  will  humbly  advise  Her  Majesty  that  the  decree  to  be 
made  in  this  appeal  be  declared  to  be  made  wiChout  prejudice  to  any  question  that 
may  arise  in  respect  of  any  agreement  or  arrangement,  if  any,  v^iich  may  have 
been  made  or  entered  into  by  or  between  any  of  the  parties  to  the  suit  subsequent 
to  the  commencement  thereof. 


The  15th  March  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  R  Smith, 

and  Sir  Robert  P.  Collier. 

Conditional  Adoption — Evidence. 

On  Appeal  from  the  High  Court  aJt  CalctUta. 

Mussuniat  Imrit  Konwar  and  another 


versits 


Roop  Narain  Singh. 

In  tMs  case,  looking  to  the  inoonsistent  statements  made  by  the  defendant  (respondent)  from 
time  to  time,  the  conflict  in  the  evidence  of  the  witnesses,  the  improbability  of  sach  a  conditioiial 
adoption  as  that  set  up  by  the  defendant  without  any  writing  in  support  of  it  (whereby  the  defendaot 
was  adopted  upon  condition  that  his  adoptive  father's  widow  shoma  enjoy  the  property  for  life,  and 
that  his  daughters,  the  plaintiffs,  should  take  his  self-acquired  property  after  her  death),  their  Lord- 
ships were  a£  opinion  that  the  defendant,  who  was  about  eighteen  years  of  age  at  the  time  when  the 
alleged  adoption  took  place,  and  must  therefore  have  liad  a  recollection  of  the  &cts  connected  with  the 
adoption  if  it  had  taken  place,  ought  to  have  been  called  as  a  witness,  and  offeied  himaelf  for  cros- 
examination,  and  that  in  his  absence  the  Subordinate  Judge  had  good  reasons  for  believing  the  evidence 
on  the  part  of  the  plaintifb  instead  of  that  on  the  part  of  the  defendant,  and  that  there  were  no  soiB- 
dent  grounds  for  the  reversal  of  his  judgment  by  the  High  Court. 

Mr,  G,  W.  Arathoon  for  Appellant. 

Mr,  CowiCy  Q.C.y  and  Mr,  Voyne  for  Respoiadent 

Sir  Barnes  Peoxock  give  judgment  as  follows : — 

The  plaintiffs  in  this  case,  who  are  the  appellants,  are  the  daughters  of  Baboo 
Perdip  Narain  Singh,  who  died  on  the  1st  May  1857  without  miue  issue.  They 
sued  as  his  heiresses  in  reversion  after  the  death  of  Mussumat  Baneshur  Konwar, 
his  widow,  M^ho  died  on  the  27th  November  1873.  The  lands  in  respect  of  which 
the  suit  was  brought  are  situate  in  the  district  of  Tirhoot,  in  wliich  the  Eritima 
form  of  adoption  is  allowed.  The  defendant  claimed  as  the  adopted  son  of  Perdip 
Narain  under  the  Kritima  form.    In  his  written  statement,  after  alleging  the 
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adoption,  he  proceeded  to  state  that  Perdip  Narain  established  him,  the  defen- 
dant, as  the  proprietor  of  his  entire  estate,  and  with  his  consent  directed  that 
Mussumat  Baneshur  Eonwar  should  hold  possession  of  the  entire  estate  during 
her  lifetime,  and  enjoy  the  profits  thereof,  with  this  limitation,  that  she  should 
have  no  power  to  transfer  or  give  away  the  property,  and  that  after  her  demise 
the  ancestral  and  moveable  property  should  be  put  into  possession  of  the  defen^ 
dant^  and  the  self-acquired  property  should  pass  to  his  daughters,  and  that  after 
this  he  gave  some  instructions  as  to'the  marriage  of  his  daughters.  The  defendant 
was  about  eighteen  years  of  age  at  the  time  of  the  alleged  adoption.  K  he  was 
not  adopted,  the  plamtiffs  are  the  undoubted  heiresses  by  birth  of  Perdip  Narain. 
They  ought  not  to  be  disinherited  except  upon  clear  proof  of  the  adoption. 

The  Subordinate  Judge  of  Tirhoot,  wno  in  the  first  instance  heard  the  case, 
disbelieved  the  evidence  in  support  of  the  adoption,  and  decreed  for  the  plaintifis. 
The  High  Court,  upon  appeal,  considered  that  the  reasons  given  by  the  Sub- 
ordinate Judge  were  unsatis&ctory,  and  reversed  his  decision.  The  question  for 
the  determination  of  their  Lordships  is  whether  there  are  sufficient  grounds  for 
setting  aside  that  reversal.  The  Subordinate  Judge  considered  that  the  adoption 
as  set  up  by  the  defendant  was  improbable  and  also  inconsistent  with  the  acts 
and  conduct  and  statements  of  the  defendant. 

Perdip  Narain  was  a  cousin  of  Odit  Narain,  the  fitther  of  the  defendant. 
They  had  originally  been  joint  in  estate,  and  had  held  ancestral  property,  but 
they  had  some  years  previously  to  Perdip  Narain's  death  separated.  Perdip 
Narain  had  held  his  share  of  the  ancestral  estate,  and  was  also  in  possession  of 
self-acquired  property.  One  of  the  grounds  upon  which  the  Subordinate  Judge 
considered  that  the  case  of  the  defendant  was  inconsistent  with  his  former  state- 
ments was  that  in  a  petition  of  the  defendant  he  had  stated  that  the  family  had 
been  re-united,  and  that  on  Perdip's  death  he,  the  defendant,  had  succeeded  to 
the  estate  by  survivorship,  the  deceased  having  left  no  son ;  that  he  came  into 
possession  of  the  estate,  and  was  in  fact  in  possession  of  it  from  the  time  of  Perdip 
Narain's  death,  and  that  his  widow  was  never  in  possession.  The  learned  Judges 
of  the  High  Court,  after  examining  the  petition  referred  te,  considered  that  the 
Subordinate  Judge  was  wrong  in  his  construction  of  it,  and  that  the  defendant 
did  not  allege  that  the  family  had  been  re-united.  Their  Lordships  are  not  pre- 
pared te  say  that  the  High  Court  were  wrong  in  their  construction  of  the  petition. 
The  learned  Judges  of  the  High  Court  made  no  remark  as  te  the  contnuliction 
between  the  stetement  of  the  defendant  in  that  petition  and  the  allegation  in  his 
written  statement  that  the  widow  held  possession  to  the  time  of  her  death.  The 
Subordinate  Judge  also  relied  upon  the  delay  which,  according  to  the  defendant's 
all^ation  in  his  written  stetement,  occurred  between  the  death  of  Perdip  Narain 
and  the  defendant's  obteining  possession,  he  not  having  obtained  possession  upon 
the  death  of  Perdip  Narain,  but  only  upon  the  death  of  the  widow.  The  Sub- 
ordinate Judge  remarked  that  if  the  defendant  had  been  the  adopted  son  he  woiild 
have  taken  possession  on  the  death  of  the  adopting  fiither.  Tne  High  Court  in 
commenting  upon  that  part  of  his  judgment  remarked  that  the  delav  was  explained 
by  the  very  nature  of  the  adoption  set  up  by  the  defendant,  and  tne  arrangement 
said  to  have  been  made  by  Perdip  Narain  at  the  time  that  the  widow,  notwith- 
standing the  adoption,  was  to  remain  in  possession  of  the  whole  property  during 
her  lifetime.  In  that  respect  their  Lordships  think  4he  High  Court  were  correct 
There  was  no  improbability  in  the  case  as  set  up  by  the  defendant,  arising  from 
the  fact  of  his  not  having  acquired  possession  immediately  upon  the  death  of 
Perdip  Narain. 

The  reasons  above  referred  to,  however,  were  only  two  of  the  grounds  upon 
which  the  Subordinate  Judge  considered  that  the  adoption  set  up  by  the  defen- 
dant was  improbable  and  inconsistent  with  former  stetemente  made  by  the 
defendant. 


(614) 

It  appeared  that  a  suit  had  been  brought  by  one  Mussumat  Bibi  WasUum 
against  Perdip  Narain  and  Odit  Narain.   Odit  Naiain  died  on  the  30th  September 
ISS^,  and  upon  his  death  Mussumat  Deo  Soondur  Konwar,  his  widow,  presented 
a  petition  to  the  Court  in  which  the  suit  was  pending  in  appeal,  by  which  she 
represented  that  her  husband  Odit  had  died,  and  that  the  defendant  was  his  heir. 
She  was  quite  correct  in  that  respect,  for  the  defendant  was  the  son  and  heir  of 
Odit  Narain.      She  prayed  that  the  defendant'  might  be  made  a  party  in  tiie 
appeal  case.     Thereupon  the  usual  istahamamas  were  published.     Subsequently 
Perdip  Narain  died,  and  on  the  4th  June  1857  a  petition  was  filed  by  the  appellant 
in  that  suit,  Bibi  Wasihan,  in  which  she  stated  that  Perdip  Narain,  the  second 
•  respondent,  was  dead,  and  that  Boop  Nai*ain,  the  present  defendant,  was  his  heir. 
In  consequence  of  that  petition  istahamamas  were  again  published.     Afterwards, 
on  the  31st  July  1857,  Baneshur  Konwar,  the  widow  of  Perdip  Narain,  filed  a 
petition  to  the  effect  that  her  husband  died  on  the  22nd  Bysack  1264,  corre- 
sponding with  the   1st  May  1857,  leaving  her,  the  petitioner,  and  two  minor 
daughters,  and  that  Boop  Narain  Singh,  the  nephew,  who  was  separate  in  mess, 
had.no  concern  with  the  heirship  of  the  deceased.    After  that,  on  the  24th  October 
1857,  the  defendant  filed  a  petition  to  the  effect  that  he  was  the  kurtapoottra.of 
and  nephew  in  joint  mess  with  Perdip  Narain,  and  that  Baneshur,  ms  widow, 
could  not  be  his  heiress.   A  refutation  of  that  statement  was  filed  on  behalf  of  the 
widow.     Up  to  that  point,  therefore,  the  widow  of  Perdip  claimed  on  behalf  of 
herself  and  her  daughters,  and  Roop  Narain  claimed  as  the  heir  by  virtue  of  an 
unconditional  adoption.     There  was  then  a  conflict  between  the  widow  of  Perdip 
Narain  and  the  defendant  as  to  whether  the  defendant  was  the  heir  by  adoption 
or  not.     Nothing  had  been  said  by  the  defendant  with  reference  to  his  having 
been  adopted  upon  a  condition  or  subject  to  an  arrangement  according  to  which 
the  widow  was  to  enjoy  the  whole  of  the  property  for  her  life.     Such  being  the 
nature  of  the  dispute  between  the  widow  and  the  defendant,  a  compromise  was 
come  to  between  them,  and  a  petition  was  presented  on  behalf  of  each  of  them, 
admitting  that  the  defendant  had  been  adopted  upon  condition  that  the  widow 
was  to  enjoy  the  property  for  her  life  without  a  power  of  alienation,  and  that  after 
her  death  the  daughters  were  to  take  the  self-acquired  property,  and  that  the 
defendant  was  to  succeed  to  the  ancestral  estate,  and  that  the  names  of  both 
should  be  inserted  in  the  appeal  in  the  place  of  Perdip  Narain.     That  compromise 
was  acted  upon  by  the  Court.    It  was  stated  by  one  of  the  plaintiff's  witnesses 
that  the  compromise  on  the  part  of  the  widow  was  extorted  horn  her.     He  said 
(Record,   p.   48),   "  A  compromise  was  made  between  Mussumat  Baneshur  and 
Bachoo  (another  name  for  Boop  Narain) ;  Jeo  Lai  Sing  and  other  persons,  naming 
them,  including  Baboo  Dain  Sing,  were  present.     Baboo  Dain  Sing  said  to  Bane- 
shur, the  widow,  '  Do  make  compromise  with  Bachoo  Sing  on  this  conditi<m,  that 
during  your  life  the  property  will  remain  in  your  possession,  and  after  your  death 
the  property  will  come  into  the  possession  of  Bachoo   Sing.'     Thereupon  the 
Mussumat  said,  '  I  do  not  agree  to  it/     Then  they  said,  *  If  you  will  not  com- 
promise in  this  way  we  will  c&ive  you  out  of  the  house.'     Then  the  Mussumat, 
according  to  their  instruction,  made  the  compromise  and  acknowledged  the  kurta- 
poottra."  Another  witness,  at  page  52,  line  10,  said,  "  There  was  a  dispute  between 
Mussumat  Baneshur  Konwar  and  Bachoo  Sing  regarding  the  heirship.     Bachoo 
declared  himself  as  heir  of  Berdip  Narain  Sing,  and  Mussumat  Baneshur  Konwar 
called  herself  as  heir.  At  last  there  was  a  compromise  between  the  said  Mussumat 
and  Bachoo  Sing.     The  compromise  was  effected  in  these  tedrms, — that  during  her 
life  the  Mussumat  shall  remain  in  possession  of  the  properties,  and  that  after  the 
death  of  the  Mussumat  the  ancestral  properties  are  to  come  into  the  possession  of 
Bachoo  Sing,  and  the  purchased  properties  into  the  possession  of  the  daughters  of 
Perdip  Narain  Sing." 

The  Subordinate  Judge  found  as  a  fact  that  the  compromise  waa  obtained 
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from  the  widow  by  extortion,  aad  he  mast  therefore  have  believed  the  witnesses 
for  the  plaintiffs.  The  High  Court  remarked  upon  that  finding  that  the  daughters 
never  set  up  the  case  of  extortion  (see  p.  19  of  the  Kecord).  They  said,  "  With 
regard  to  this  solehnama  (referring  to  the  petition  of  the  widow)  the  Subordinate 
Judge  says  that  it  was  not  Baneshur^Konwar's  free  act  and  deed,  and  that  she 
had  no  right  by  it  to  prejudice  the  rights  of  her  daughters.  The  first  point  has 
been  made  the  subject  of  much  argument  before  us,  but  it  was  certainly  never  the 
plaintiff's  case  that  their  mother  had  been  coerced  into  filing  this  solehnama. 
The  plaint  is  absolutely  silent  on  the  subject  o^  coercion,  and  all  that  the  Sub- 
ordinate Judge  had  to  go  upon  so  far  was  the  statement  of  two  of  the  plaintiffs 
witnesses  to  the  effect  that  the  relatives  of  Perdip  ui^ged  Baneshur  Konwar 
strongly  to  file  the  compromise,  and  threatened  her  in  case  of  refusal."  It  is  true 
that  the  daughters  did  not  set  up  that  the  compromise  had  been  obtained  by 
extortion,  but  they  said  that  the  widow  had  repudiated  it  They  stated  in  theii^ 
plaint,  page  3,  par.  2,  that  the  solehnama,  that  is,  the  petition  of  compromise  put 
in  on  behalf  of  the  widow,  was  obviously  in  excess  of  her  power,  and  is  in  every 
way  illegal,  and  that  the  defendant  could  not  by  virtue  thereof  assert  any  right 
with  respect  to  the  whole  or  any  part  of  the  property,  nor  could  such  document 
be  adduced  in  evidence  as  against  them.  They  further  stated  that  the  widow 
herself,  previously  to  and  after  the  date  of  the  solehnama,  repudiated  the*  preten- 
sion of  the  defendant,  and  that  the  defendant  also,  not  being  satisfied  with  the 
solehnama,  raised  objection  agaiust  it,  and  that  his  right  and  the  basis  of  his  right 
as  set  forth  in  the  solehnama  were  entirely  false  and  groundless. 

The  defendant  in  his  written  statement  stated  that  the  allegation  of  the 
plaintiffs  that  the  Mussumat  filed  the  solehnama  at  the  instigation  ei  and 
in  collusion  with  him,  the  defendant,  was  devoid  of  truth  and  incredible. 

It  is  clear  that  the  daughters  could  not  be  bound  by  a  com{»romise  made  by 
the  widow  under  any  circumstances.  Even  if  the  compromise  had  been  made  by 
the  widow  voluntnnly,  it  was  not  against  her  interest,  for  she  was  to  remain  in 
possession  of  the  whole  property  for  her  life  in  the  same  manner  as  if  the  adoption 
had  not  been  made.  li^  instead  of  coming  to  a  compromise  and  making*  mutual 
concessions,  Boop  Narain  had  continued  to  assert  his  claim  as  heir  by  virtue 
of  an  unconditional  adoption,  as  he  had  done  up  to  the  time  of  the  comprcMziise, 
and  the  widow  had  continued  to  assert  that  no  adoption  whatever  had  been 
made,  the  widow  might  have  been  examined  as  a  witness  in  support  of  her 
assertion.  It  should  be  remarked  that  the  adoption  set  up  in  the  suit,  and 
attempted  to  be  proved  by  some  of  the  defendant's  witnesses,  is  not  an  abscJute 
adoption  as  originally  set  up  the  defendant,  but  an  adoption  subject  to  a  eon,dition 
or  arrangement  to  the  same  effect  as  that  stated  in  the  compromise.  One  of  tiie 
groimds  upon  which  the  Subordinate  Judge  thought  that  the  adoption  set  up  by 
the  defendant  in  the  compromise  and  in  his  wiitten  statement  was  improbable 
was  that  there  was  no  writing,  and  certainly  it  appears  to  their  Lordships  to 
be  very  improbable  that  Perdip  Narain  should  have,  adopted  the  defendant  upon 
the  condition  that  the  widow  should  enjoy  the  property  for  life,  and  that  his 
daughters  should  take  his  self-acquired  property  after  her  death,  without  a  single 
line  in  writing  as  evidence  of  the  arrangement.  Such  a  conditional  adoption 
without  a  writing  to  support  it  would,  like  a  nuncupative  will,  require  very  strong 
evidence  to  establish  it.  • 

In  referring  to  the  reason  given  by  the  Subordinate  Judge,  with  reference  to 
the  improbability  of  the  adoption,  in  consequence  of  the  absence  of  any  writing 
to  support  the  condition  or  arrangement  as  to  the  possession  of  the  property,  the 
High  Court  were  entirely  silent. 

In  support  of  the  allegation  of  the  plaintiffs  that  both  the  widow  and  the 
defendant  repudiated  the  compromise,  it  was  proved  that  the  widow  on  the 
IStfa  June  1862,  long  after  the  date  of  the  compromise,  applied  for  a  mutation  of 
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names,  upon  the  ground  that  she  was  the  widow  and  heire&s  of  her  deceased 
husband  and  in  possession  of  the  property. 

Her  application  was  not  on  the  ground  of  a  condition  annexed  to  an  adoption 
according  to  which  she  was  to  enjoy  the  property  for  life,  but  upon  the  ground 
that  she  was  the  widow  and  heiress.  In  support  of  that  application  she  filed  a 
varasutnamah  dated  the  30th  May  1862,  under  the  seal  of  the  Eazi,  upon  which 
he  declared  upon  the  deposition  of  two  witnesses  that  Perdip  Narain  left  as  his 
heirs  only  Mussumat  Baneshur,  his  widow,  and  two  minor  daughters,  and  that 
the  widow  was  in  possession  of  the  property  left  by  her  husband.  There- 
upon a  petition  of  objection  was  filed  on  behalf  of  the  defendant,  in  which  an 
absolute  adoption  was  again  set  up,  without  referring  tp  any  condition  or  arrange- 
ment by  which  the  widow  was  to  enjoy  the  property  for  life ;  and  in  that  petition 
it  was  stated  that  the  defendant  had  performed  the  funeral  ceremonies,  sradh,  pind- 
^un,  etc. ;  that  the  widow  had  never  had  possession  of  tbe  estate,  and  that  she 
got  her  maintenance  and  necessaries  from  him,  and  that  she  should  get  them 
during  her  life.  The  petition  went  on  as  follows:  "The  insertion  of  name 
depends  upon  possession,  and  the  Mussumat  aforesaid  is  not  in  possession  of  a 
single  beegah  or  cottah  of  the  disputed  lands.  Therefore,  according  to  the  orders 
prevalent  in  Court,  the  name  of  a  person  who  is  not  in  possession  cannot  be 
entered,  in  the  milkeut  and  malgoozari  column  to  which  effect  there  are  many 
orders  of  the  Zillah  and  Sudder.  Secondly,  the  claim  of  the  petitioner  cannot  on  any 
account  be  entertained  on  the  basis  of  this  varasutnamah,  inasmuch  as  at  the  time 
of  the  roobookar  I  will  produce  a  great  deal  of  evidence  to  prove  the  non-posses- 
sion of  the  Mussumat  petitioner."  That  aUegation,  which  tne  defendant  made  in 
1862/  is  utterly  at  variance  with  the  petition  of  compromise  which  he  had  pre- 
viously filed,  and  with  the  allegation  in  his  written  statement  in  the  present  suit, 
paragraph  4,  in  which  he  savs:  '' Mussumat  Baneshur  Eonwar,  in  accordance 
with  the  expressed  desire  of  the  ancestor,  held  possession  of  the  entire  estate  to 
tbe  last  day  of  her  life." 

Many  witnesses  were  called  on  behalf  of  each  of  the  parties  to  the  suit 
Some  of  those  examined  on  the  part  of  the  defendant  proved  an  unconditional 
adoption,  corresponding  with  that  set  up  by  the  defendant  previously  to  the  com- 
promise ;  others  an  adoption  subject  to  a  condition  or  arrangement  corresponding 
with  that  stated  in  the  compromise.  Several  witnesses  on  behalf  of  the  plaintifib 
stated  that  no  adoption  was  made.  With  respect  to  the  plaintiffs'  witnesses,  the 
High  Court  said  their  evidence  is  purely  negative ;  bqt  it  is  to  be  remarked  that 
if  tne  evidence  of  Bam  Narain  Sing  and  of  some  of  the  other  witnesses  of  the 
plaintiffs  is  to  be  believed,  the  adoption  could  not  have  taken  place  without  their 
knowledge.  There  were  other  inconsistencies,  as  regards  the  raising  of  money  for 
the  payment  of  the  expenses  of  the  marriages  of  the  daughters,  the  performance 
of  the  sradh,  and  other  matters  to  which  it  is  not  pecessary  to  refer  minutely. 
The  Subordinate  oudge  alluded  to  the  fact  of  the  defendant's  not  having 
offered  himself  as  a  witness,  but  the  High  Court  made  no  remark  upon  that 
subject,  confining  themselves  merely  to  criticising  the  reason  which  the  learned 
Subordinate  Judge  gave  for  disbelieving  the  i;ndf  vidual  witnesses  of  the  defendant 
Looking  to  tbe  inconsistent  statements  made  by  the  defendant  from  time  to  time, 
the  cosdBict  in  the  evidence  of  the  witnesses,  the  improbability  of  such  a  condi- 
tional adoption  as  that  set  up>by  the  compromise  and  also  by  the  defendant  in  Us 
written  statement  without  any  writing  in  support  of  it,  their  Lordships  are  of 
opinion  that  the  defendant  ought  to  have  been  called  as  a  witness  and  ofiered 
himself  for  cross-examination,  and  that  in  his  absence  the  Subordinate  Judge  had 
good  reasons  for  believing  the  evidence  on  the  part  of  the  plaintiffs  instead  of  the 
witnesses  examined  on  tiie  part  of  the  defendant.  The  defendant  himsdf  was 
about  18  years  of  age  at  the  time  when  the  alleged  adoption  took  place,  and  must 
therefore  have  had  a  recollection  of  the  facts  connected  with  the  adoption  if  it 
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bad  taken  place.  Looking  at  all  the  circnmstances,  their  Lordships  think  that 
there  were  no  sufficient  grounds  for  reversing  the  judgment  of  the  Subordinate 
Judge  of  Tirhoot,  and  consequently  they  will  humbly  advise  Her  Majesty  to 
allow  the  appeal,  and  to  reverse  the  decision  of  the  High  Court.  The  respondent 
must  pay  the  costs  of  this  appeal. 


The  18th  March  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Montague  £.  Smith,  and  Sir  Robert  P.  Collier. 

Hindoo  Widow — Maintenance — WUl  (Constrtiction  of  )^  Charge  on  Inheritance 
— Limitation — Act  XIV  of  1859  a.  1  d,  13 — Cormnon  Law — Residence  in 
Joint  Family — Practice  {Appeal) — Points  not  mentioned  in  Judgment, 

On  Appeal  from  the  High  Court  at  Bombay. 

Narayanrao  Ramchandra  Pant 

versus 
Ramabai,  Widow  of  Ramchandra  Pant. 

Where  a  testator,  in  giving  the  whole  of  his  property  to  his  eldest  son,  recognised  the  claims,  by 
Hindoo  law,  of  the  younger  sons  and  the  widows  to  maintenance,  and  made  specific  provisionB  with 
regard  to  the  yoanger  sons  (giTing  them  the  profits  of  particalar  villages),  bat  made  no  specific  arrange- 
ment for  the  widows  (merely  requiring  that  they  shoald  be  maintained  and  treated  with  proper  respect)  : 
Held  that  the  will  did  not  create  a  right  which  was  a  specific  "  charge  on  the  inheritance  of  any  estate  '* 
wilhin  the  meaning  of  those  words  in  cl.  13  s.  1  Act  XlT  of  1869. 

By  Common  Law  the  right  to  maintenance  is  one  accruing  from  time  to  time  according  to  the 
wants  and  exigencies  of  the  widow ;  and  a  Statute  of  Limitation  might  do  much  harm  if  it  should  for6e 
widows  to  claim  their  strict  rights  and  commence  litigation  which,  but  for  the  purpose  of  keeping  alive 
their  claim,  would  not  be  necessary  or  desirable. 

Where  a  will  makes  no  condition  that,  to  entitle  a  widow  to  maintenance,  she  should  reside  under 
the  same  roof  and  in  joint  family  with  the  son,  she  is  left  in  this  respect  in  the  ordinary  position  of  a 
Hindoo  widow,  according  to  which  separation  from  the  ancestral  home  would  not  geueraJIy  disentitle 
her  to  maintenance  suitable  to  her  rank  and  condition. 

When  an  appellant  comes  to  complain  of  the  judgment  of  a  Court  upon  a  point  which  does  not 
appear  upon  its  judgment,  it  would  be  proper,  and  at  least  convenient,  that  some  explanation  should 
be  given  why  the  point  does  not  so  appear. 

Mr.  Benjamin,  Q.G,,  and  Mr.  P.  Myhurgh  for  Appellant. 
No  one  for  Respondent. 

Sir  Montague  Smith  cave  judgment  as  follows : — 

This  was  a  suit  brought  by  Ramabai,  the  widow  of  Ramchandra  Pant,  against 
Narayanrao  Ramchandra  Pant,  his  eldest  son,  to  recover  arrears  of  maintenance. 
The  claim  states :  **  The  liability  to  maintain  me  according  to  the  dignity  of  my 
family  rests,  under  the  Hindoo  law,  with  the  defendant."  Ramchandra  Pant  was 
subadar  in  the  service  of  the  Maharajah,  the  ex-Peishwa.  He  died  on  the  22nd 
July  1855,  leaving  two  wives,  and  children  by  eacU!  The  defendant  was  the 
step-son  of  the  widow  Ramabai,  the  plaintiff.  A  great  deal  of  litigation  has  taken 
plaoe  in  this  &mily,  owing  to  disputed  which  arose  immediately  after  Ramchandra 
Pant's  death.  He  left  a  will  which  was  disputed  by  his  younger  sons,  and  an 
action  was  brought,  which  ultimately  came  upon  appeal  to  Her  Majesty  in  Council 
After  considerable  discussion  of  the  evidence  which  had  been  given  at  great  length, 
the  will  was  established.  Another  suit  was  brought  by  the  widows  to  recover 
some  jewels  which  they  alleged  to  be  their  property  under  the  will  of  the  testator, 


(618). 

in  which  the  widows  failed,  it  being  decided  that  the  jewels  to  which  they  mi^ht 
lay  claim  under  the  will  were  in  their  own  possession*  This  antecedent  litigation 
does  not  materially  affect  the  question  arising  in  the  present  suit,  except  so  far  as 
it  shows  the  state  of  hostility  in  the  family,  and  accounts  for  the  withholding  by 
the  defendant  of  the  maintenance  to  which  the  plaintiff  was  entitled.  The  present 
suit  was  brought  on  the  18th  October  1871. 

One  point  now  raised  is  that  the  maintenance  is  barred  by  limitation ;  the 
other  point  is  that  the  maintenance  is  payable  under  the  will  of  Bamchandia 
Pant,  and  that  it  is  a  condition  precedent  to  the  right  to  obtain  it  that  the  widow 
should  live  under  the  same  roof  in  joint  family  with  the  defendant  Those  are 
the  two  principal  points  which  have  been  raised.  A  third  point  is  that  iliere  has 
been  no  demand  and  refusal  of  the  maintenance. 

The  case  has  been  tried  in  the  Courts  below  upon  several  issues  which  it  is 
not  necessary  to  mention  in  detail,  inasmuch  as  the  three  points  just  indicated 
are  those  which  alone  are  relied  upon  at  the  Bar.  The  result  of  the  suit  in  the 
Courts  in  India  was  that  the  Subordinate  Judge  awarded  a  sum  of  Rs.  300  per 
mensem  to  the  plaintiff  for  maintenance,  and  gave  her  arrears  for  six  years 
amounting  to  Rs.  21,000.  The  High  Court  reduced  the  monthly  allowance  to 
Bs.  200,  and  proportionately  reduced  the  amount  of  arrears,  giving  the  sum  of 
Rs.  14,400. 

To  comprehend  the  argument  on  the  points  which  alone  remain  for  decision, 
it  is  necessary  to  refer  to  the  will  of  Ramchandra  Pant.  It  is  stated  in  the  report 
of  the  appeal  to  Her  Majesty  in  the  9th  Moore's  Indian  Appeals,  page  101.  Mr. 
Benjamin  read  the  will  from  this  report.  It  is  thus  stated :  ^'  The  effect  of  it^ 
according  to  the  English  translation  as  made  in  the  Zillah  Court,  was  to  declare 
that  the  testator  was  seventy-five  years  of  age,  that  his  eldest  son  had  two  sons 
and  one  daughter,  and  that  his  younger  sons  were  childless:  It  then  proceeded 
to  express  his  hopes  that  his  wives  and  his  sons  would  all  live  amicably  together, 
and  that  all  would  look  upon  and  consider  his  eldest  son  as  the  head  of  his  family 
after  his  death.  He  then  bequeathed  the  whole  of  his  property,  real  and  personal, 
to  bis  eldest  son,  directing  him  to  provide  for  both  his  wives  and  to  pay  them 
proper  respect,  and  to  provide  also  lor  his  younger  brothers  and  for  the  testator's 
dependents ;  and  he  declared  that  he  had  made  these  provisions  with  a  view  to 
prevent  dissensions  in  the  family,  and  to  enable  them  to  live  in  peace  and  harmony 
after  his  decease.  If,  however,  the  younger  sons  should  not  feel  disposed  to  alnde 
by  these  directions,  and  should  insist  on  a  separation  from  the  family,  then  the 
eldest  son  was  to  receive  the  rents  of  two  villages  mentioned  in  the  wul,  and  pay 
over  the  proceeds  to  his  younger  brothers  as  such  proceeds  were  from  time  to  time 
received,  and  he  was  further  to  pay  to  each  the  Bxim  of  Rs.  25,000.  The  testator 
then  gave  Rs.  18,000  for  the  benefit  of  his  granddaughter,  the  daughter  of  the 
appelmnt,  on  her  marriage,  and  allotted  Rs.  40,000  for  what  he  calls  the  customaiy 
outlay  in  the  first  year  after  his  death,  including  religious  pilgrimages.**  The 
words  of  the  will  relating  to  the  points  in  issue,  according  to  oi^e  of  the  trans- 
lations in  the  present  Record,  to  which  attention  was  called  by  the  learned  Counsd 
during  the  argument,  were:  ''Nana,  the  eldest  son,  shall  provide  for  both  the 
mothers,  treating  them  with  great  respect ;  and  he  shall  regard  each  of  his  two 
younger  brothers  as  a  son,  providing  for  them,  and  my  old  servanta,  in  a  manner 
befitting  their  several  conditions  in  life." 

The  testator's  property  appears  to  have  been  self-'acquired,  and  oonasted  of 
some  villages  and  large  sums  of  money  in  Government  paper,  and  other  personal 
property,  and  he  refers  in  his  will  to  an  expected  pension  from  the  IJast  India 
Company.  It  has  been  conceded  at  the  Bar  that  whatever  was  given  by  the 
testator  to  his  wiyes  in  his  lifetime  was  not  given  in  lieu  of  maintenance ;  in  fiict^ 
all  that  was  given  to  them  were  some  jewels,  no  doubt  of  considerable  value.  Nor 
has  any  question  been  made  at  the  Bar  that  if  the  plaintiff  is  entitled  to  succeed. 
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the  amount  awarded  by  the  High  Court  is  excessive.     The  only  questions  are  those 
which  have  been  already  mentioned. 

The  first  question  arises  upon  the  Statute  of  Limitations,  and  it  is  contended 
that  this  action  is  barred  altogether,  both  for  the  maintenance  and  the  arrears,  by 
sub-section  13  of  the  1st  Section  of  Act  No.  XIV  of  1859,  which  is  in  these  terms : 
**  To  suits  to  enforce  the  right  to  share  in  any  property,  moveable  or  immoveable, 
on  the  ground  that  it  is  joint  family  property ;  and  to  suits  for  the  recovery  of 
maintenance,  where  the  right  to  receive  such  maintenance  is  a  charge  on  the 
inheritance  of  any  estate ;  the  period  of  twelve  years  from  the  death  of  the  ])ersons 
from  whom  the  property,  alleged  to  be  joint,  is  said  to  have  descended,  or  on  whose 
estate  the  maintenance  is  alleged  to  have  been  a  charge."  It  was  coatended  that 
under  the  will  of  the  testator  the  maintenance  is  made  by  the  will  a  charge  upon 
the  estate.  The  eifect  of  the  will  is,*  no  doubt,  to  give  the  whole  property  of  the 
deceased  to  the  eldest  son,  mainly  because  he  appears  to  have  had  more  confidence 
in  his  eldest  son  than  in  the  younger  ones.  But  whilst  giving  the  estate  to  the 
eldest  son  he  recognises  the  claims  by  Hindoo  law  of  the  younger  brothers  and 
the  widows  to  maintenance.  He  makes  specific  provisions  with  regard  to  the 
younger  brothers,  giving  them  the  profits  of  particular  villages,  but  he  makes  no 
specific  arrangement  for  the  widows.  He  merely  requires  that  they  should  be 
maintained  and  treated  with  proper  respect.  He  creates  no  charge  on  any  specific 
portion  of  his  property,  but  imposes  an  obligation  upon  the  defendant  to  make 
allowances  for  the  support  of  the  widows  of  a  kind  analogous  to  the  maintenance 
to  which  widows  by  Hindoo  common  law  are  entitled,  supposing  probably  that 
by  his  will  he  might  have  interfered  with  that  law.  It  is  to  be  observed  that  in 
the  foimer  suit  brought  by  the  widows  they  claimed  under  the  will  and  to  take 
the  benefit  of  it. 

Assuming  this  to  be  the  proper  construction  of  the  will,  their  Lordships  think 
that  the  Subordinate  Judge  was  right  in  his  conclusion  that  it  did  not  create  a 
right  which  was  a  specific  "  charge  on  the  inheritance  of  any  estate  "  within  the 
meaning  of  those  words  in  the  13th  sub-section  of  the  Statute. 

The  language  of  the  Act  is  not  very  clear ;  and  by  two  subsequent  Statutes 
of  Limitation  the  events  from  which  the  time  of  limitation  is  to  run  in  the  case  of 
maintenance  are  wholly  difierent.  By  common  law  the  right  to  maintenance  is 
one  accruing  from  time  to  time  according  to  the  wants  and  exigencies  of  the  widow; 
and  a  Statute  of  Limitation  might  do  much  harm  if  it  should  force  widows  to  claim 
their  strict  rights,  and  commence  litigation  which,  but  for  the  purpose  of  keeping 
alive  their  claim,  would  not  be  necessary  or  desirable. 

The  only  authority  cited  by  the  Subordinate  Judge  is  the  case  of  Timmajma 
Bhat  V.  Parmeshriamma,  in  the  5th  Bombay  Law  Reports,  130,  which  sustains  his, 
judgment,  though  the  facts  are  not  altogether  the  same  as  the  facts  of  the  case 
now  under  appeal.    No  decision  was  cited  at  the  Bar  opposed  to  the  construction 
which  the  Subordinate  Judge  has  put  upon  the  Act. 

Their  Lordships  have  observed  with  some  surprise  that  no  mention  of  this 
point,  whiph  is  undoubtedly  one  of  some  importance,  was  made  in  the  judgment 
of  the  High  Court,  and  they  think  that  when  an  appellant  comes  to  complain  of 
the  judgment  of  a  Court  upon  a  point  which  does  not  appear  upon  their  judgment, 
it  would  be  proper,  and  at  least  convenient,  that  some  explanation  should  be  given 
why  the  point  does  not  so  appear.  It  may  be  that  ttiis  point  was  disposed  of  in 
the  course  of  the  argument.  In  the  absence  of  explanation  the  High  Court  must 
be  taken  to  have  agreed  with  the  Subordinate  Judge. 

The  second  point  made  was  that  the  plaintiff  has  disentitled  herself  to  main- 
tenance by  separating  from  the  son  and  living  apart  from  him.  It  is  argued  that 
it  was  made  a  condition  of  the  will,  to  entitle  her  to  maintenance,  that  she  should 
Reside  und^r  the  same  roof  and  in  joint  family  with  him.  Their  Lordships,  how- 
ever, think  that  no  such  condition  is  to  be  found  in  the  will^  and  that  she  was  to 
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be  left  in  tbis  respect  in  tbe  ordinary  position  of  a  Hindoo  widow,  in  wbich  Gas» 
separation  from  the  ancestral  house  would  not  generally  disentitle  her  to  main- 
tenance suitable  to  her  rank  and  condition. 

It  was  then  said  that  no  action  could  be  maintained  because  a  demand  and 
refusal  had  not  been  proved.  There  is  no  evidence  that  a  specific  demand  was 
made  for  the  maintenance,  but  the  Subordinate  Judge  has  found,  and  the  High 
Court  have  not  disagreed  with  him,  that  the  maintenance  was  refused;  and  taking 
all  the  circumstances  of  this  family  into  consideration,  their  Lordships  do  not  douH 
that  there  was  a  withholding  of  this  maintenance  by  the  son  under  circumstances 
which  would  amount  to  a  refusal  of  it. 

These  observations  dispose  of  all  the  points  whicb  have  been  raised  at  the 
Bar,  and  their  Lordships  think  that  this  appeal  fails,  and  they  will  humbly  advise 
Her  Majesty  to  ajBum  the  decree  of  the  Court  below. 


The  18th  March  1879. 

Present : 
Sir  James  W,  Colvile,  Sir  Montague  E,  Smith,  and  Sir  Robert  P.  Collier. 

Act  Vm  of  1859  6,  32 — Rejection  of  Plaint — Cause  of  Action — Deoaraja  Swamis 

Pagoda — Adhyapaka  Mirass  (Income  of). 

On  Appeal  from  the  High  Court  at  Madras. 

• 

Tim  Erishnama  Chariar  and  others 

versus 
Krishnasawmi  Tata  Chariar  and  others. 

In  this  case  the  High  Conrt  approved  of  the  rejection  of  the  plaint  under  a  32  Act  VIII  of  1859  as 
disclosing  no  cause  of  action  either  in  the  allegations  respecting  the  *'  mirass  of  reciting  prayers,"  and 
the  exclusive  right  of  recital  in  a  stated  form  and  order  which  the  plaintiffs  asked  the  Court  to  establkk 
and  to  protect  from  infringement  by  the  defendants;  or  in  the  allegation  as  to  withholding  payment  of 
certain  specified  sums  described  as  *^  the  value  of  the  incomes  mentioned  in  Schedules  B  and  C.**  Tbe 
Ftivy  Ck>uncil  took  a  different  view  of  the  plaint  and  the  schedules,  and  reversed  the  judgment  <^  tbe 
High  Court,  considering  that  the  schedules  were  more  than  a  mere  list  of  cakes  and  offerings,  to  which 
a  money  value  was  assigned,  and  that  they  disclosed  a  claim,  whether  well  or  ill-founded,  as  of  right  to 
certain  dues  for  services  performed. 

Mr.  Mayne  for  Appellants. 
No  one  for  Respondents. 

Sir  Robert  Collier  gave  judgment  as  follows  : — 

This  is  an  appeal  from  a  judgment  of  the  High  Court  of  Judicature  at 
Madras  rejecting  a  plaint  under  the  32nd  Section  of  the  Code  of  Civil  Procedure 
as  containing  no  cause  of  action,  a  proceeding  equivalent  to  what  in  this  oountcy 
would  be  called  judraient  on  demurrer.  The  only  question  before  their  Lordships 
is  whether  or  not  the  plaint  discloses  any  cause  of  actiqn.  Of  course  we  have 
nothing  to  do  with  the  question  whether  the  cause  of  action,  if  any  is  stated,  be 
well  founded,  or  what  ma];*be  the  merits  of  the  case.  The  declaration  is  by  a 
large  number  of  persons  belonging  to  the  Tenkalai  sect,  against  other  persons 
belonging  to  the  Vadakalai  sect.  The  substance  of  the  plaint,  which  undoubtedly 
is  not  very  clear,  may  be  thus  statf&d :  It  begins  by  declaring  that  the  plaintifis 
have  the  exclusive  right  to  the  Adhyapaka  mirass  of  reciting  certain  religious 
texts,  hymns,  or  chants  in  a  certain  pagoda  and  its  dependencies,  and  deny  the 
right  of  the  defendants  to  recite  them.  Then  comes  an  allegation  which  appeare 
importa|[it :  *^  The  plaintiffs  and  the  Brahmins  of  the  plaintiffs'  Tenkalai  sect  nave 
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been  for  a  long  time  paat  and  up  to  this  day  dischai^ng  all  the  duties  appertain- 
ing to  the  said  Adbyapaka  mirass  right,  and  enjoying  the  incomes  of  the 
Adhyapakam,  save  those  mentioned  in  Schedules  B  and  C."  The  plaint  goes 
on  to  allege  that  the  defendants,  holding  the  office  of  Dharmakarta  of  the 
pagoda,  in  combination  with  other  persons  in  rivalry  with  the  plaintiffs, 
recited  the  Vadakalai  invocations,  chants,  and  other  religious  prayers,  the 
exclusive  right  to  recite  which  was  incident  to  the  plaintifis'  Adhyapaka 
mirass;  that  thereupon  a  complaint  was  preferred  to  the  Magistrate  and  a 
report  made,  and  for  a  time  the  defendants  ceased  to  recite  the  chant  and 
prayers  in  question,  but  that  they  again  wrongfully  recited  them,  and  injured  the 
exclusive  right  of  the  plainti£Es  and  others  to  recite  them ;  but  there  is  no  all^a- 
tion  that  the  plaintitts  did  not  themselves  perform  or  were  prevented  from 
performing  these  rights.  On  the  contrary,  the  allegation  is  that  they  did  perform 
them.  S^tion  6  goes  on  to  say,  "  The  defendants  having  withheld  the  payment 
to  the  plaintiffs,  of  some  of  the  several  incomes  of  the  Adhyapaka  Mirass  due  to 
the  pbontiffi  in  the  said  Devaraja  Swamis  Pagoda,  as'  well  as  in  all  the  SannidhLi 
attached  to  it,  the  plaintiffs  instituted  suit  No.  66  of  1865,  on  the  file  of  the 
District  Moonsiff's  Court  of  Ckmjeveram,  against  the  defendants,  and  this  liti^tion 
went  up  as  far  as  the  High  Courts  and  continued  until  March  1873,  when  a 
decision  was  passed  in  favor  of  the  plaintiffs."  The  plaint  further  alleges  (and 
this  is  the  present  cause  of  action),  "  The  defendants  have  withheld  the  payment . 
to  the  plaintifis  and  the  others  of  the  Tenkalai  sect  of  the  amount  of  income 
mentioned  in  Schedule  C  for  the  six  years  from  the  date  of  the  said  suit 
No.  66  up  to  this  day^  to  which  the  plaintiffs  and  the  others  of  the  Tenkalai 
sect  are  entitled,  as  also  of  the  incomes  which  are  mentioned  in  Schedule  B,  and 
which  were  being  enjoyed  by  the  plaintiffs  and  the  others  of  the  Tenkalai  sect 
from  the  date  of  the  said  suit  Mo.  66  until  the  final  decree  was  passed  by  the 
High  Court,  save  such  as  are  now  being  enjoyed.  They  have  also  withheld  from 
the  plaintiffs,  and  the  others  of  the  Tenkalai  sect,  the  honors  mentioned  in 
Schedule  A  fix>m  April  1873."  There  follows  a  prayer  that  the  Court  will  pass 
a  decree  directing  the  defendants  and  others  to  abstain  from  reciting,  and  esta- 
blishing the  exclusive  right  of  the  plaintifiis,  and  also  seeking  to  recover  the  value 
of  various  items  stated  in  the  schedules.  Schedule  C,  which  is  to  be  found  at  the 
end  of  the  schedule  attached  to  the  plaint,  is  in  these  terms :  "  Amount  due  for 
six  years  from  October  1870  up  to  the  current  month  at  the  annual  rate  oi 
Bs.  57.  5.  9,  as  mentioned  in  the  decree  in  the  original  suit  No.  66  of  1865  on  the 
file  of  the  District  Moonsiff's  Court  of  Conjeveram,  Es.  344.  2.  6."  On  reference  to 
the  Record^  this  suit  appears  to  have  been  brought  by  substantially  the  same 
plaintiffs  (with  some  changes)  against  substantially  the  same  defendants.  The 
Moonsiff,  before  whom  the  case  was  originally  tried,  affirmed  the  claim  of  the 
plaintiffs  to  the  Adhyapakam  mirass,  and  decreed  that  the  sum  of  Rs.  57.  5.  9.,  as 
wages  for  the  duty  performed,  should  be  paid  to  l^hem  by  the  defendants,  these 
**  wages  "  being  in  fact  the  money  value  placed  by  the  Court  on  certain  payments 
in  kmd  chiefly  in  the  shape  of  food. 

On  appeal  this  decision  of  the  Moonsiff  was  reversed  by  the  District  Judge, 
being  the  first  Court  of  Appeal,  on  the  ground  that  no  suit  would  lie  in  respect  of 
the  matter  complained  otl  His  decision  was  reversed  by  the  High  Court  of 
Madras,  who  remanded  the  case,  observing,  *'  The  ck&m  is  for  a  specific  pecuniary 
benefit  to  which  plaintiffs  declare  themselves  entitled  on  condition  of  reciting 
certain  hymna  There  can  exist  no  doubt  that  the  right  to  such  benefits  is  a 
question  which  the  Courts  are  bound  to  entertain,  and  cannot  cease  to  be  such  a 
question  because  claimed  on  account  of  some  service  connected  with  religion.  If  to 
determine  the  right  to  such  a  pecuniary  benefit  it  becomes  necessary  to  determine 
incidentally  the  right  to  perform  certain  religious  services,  we  know  of  no  princi- 
ple which  would  exonerate  the  Court  from  considering  and  deciding  the  point." 
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In  pursuance  of  this  judgment,  which  appears  to  their  Lordships  to  be  perfectly 
correct,  the  cause  was  again  tried  by  the  Court  of  first  appeal  which  somewhat 
increased  the  amount  that  the  Moonsiff  had  given.  The  High  Court  upon  further 
appeal  affirmed  the  judgment  of  the  Moonsiff,  re-establishing  the  amount  by  way  of 
annual  payment  at  Bs.  57.  5.  9.  It  therefore  appears  that  the  plaintifEs  in  the 
present  suit,  having  recovered  in  the  former  suit  up  to  the  date  of  the  commence- 
ment of  that  suit  the  sum  of  Rs.  57  for  certain  services  performed,  are  now  seek- 
ing to  recover  the  amount  of  wages  th^t  have  accrued  due  to  them  for  six  years 
since  the  date  of  that  suit  at  the  same  annual  amount  in  respect  of  the  same 
services  which  they  allege  themselves  to  have  continued  to  perform,  their  perfor- 
mance not  having  been  prevented,  although  possibly  to  a  certain  extent  inter- 
fered with  by  the  defendants     So  much  with  respect  to  Schedule  C. 

Schedule  B  relates  to  another  class  of  payments,  as  they  are  described  in  the 
schedule,  in  kind  ;  that  is,  iii  the  shape  of  rice  and  other  food  which  are  described 
as  due  to  the  plaintiffs.  The  first  item  in  the  schedule  is  to  this  effect :  ''  One 
PoU  (circular  cake  made  of  wheat,  flour,  Bengal  grain,  sugar,  and  ghee)  due  to 
Adhyapakam  at  the  close  of  the  Tiruppavai."  Most  of  the  other  items  are  of  the 
same  character.  Their  Lordships  do  not  understand  these  articles  as  consisting 
of  mere  presents  made  by  the  devout,  but  as  certain  payments  in  kind  of  the  same 
nature  as  those  comprised  in  Schedule  C,  which  are  now  claimed  by  the  plaintiff 
from  the  Dharmakartas  of  the  temple,  which  the  defendants  are,  in  I'espect  of 
services  performed.  At  the  close,  however,  of  this  sehedule  their  Lordships 
observe  a  statement  of  an  approximate  sum  claimed  for  presents  made  annually 
to  the  Adhyapakas  by  the  adjoining  villagers  for  the  Tenkalai  people.  It  may 
be  that  no  action  will  lie  for  the  recovery  of  this  last  item,  or  in  respect  of  the 
honors  mentioned  in  Schedule  A,  and  alleged  to  have  been  withheld  from  the 
plaintiffs ;  but  that  circumstance  would  not  justify  the  rejection  of  the  whole 
plaint,  if  it  discloses  a  good  cause  of  action  in  respect  of  Schedule  C  and  the 
greater  part  of  Schedule  B. 

The  judgment  of  the  High  Court,  now  appealed  against,  which  rejects  this 
plaint,  is  in  these  terms :  *'  We  think  the  plaint  was  properly  rejected  under  the 
d2nd  Section  of  the  Code  of  Civil  Procedure.  The  allegations  respecting  the 
'  Mirass  of  reciting  prayers,'  and  the  exclusive  right  of  recital  in  a  stated  form 
and  order  which  the  plaintiffs  ask  the  Court  to  establish  and  to  protect  from 
infringement  by  the  defendants,  do  not  disclose  a  cause  of  action ;  nor  in  our 
judgment  d6es  that  portion  of  the  plaint  which  alleges  the  withholding  payment 
of  certain  specified  sums  which  are  described  as  'the  value  of  the  incomes 
mentioned  in  Schedules  B  and  C  A  reference  to  the  Schedules  discloses  nothing 
more  than  a  list  of  ca>kes  and  offerings  to  which  a  money  value  is  assigaed 
Beading  the  plaint  and  schedules  together  they  express  no  more  than  this,  that 
presents  and  offerings  usually  given  have  been  withheld.  If,  as  now  alleged,  the 
plaintiffs  intended  to  claim  emoluments  or  legal  dues  of  right  receivable  by  them 
for  services  rendered,  it  is  sufficient  to  say  they  have  Mled  to  do  this." 

Their  Lordships  are  unable  to  concur  in  this  judgment.  For  the  reasons 
which  have  been  stated  they  take  a  different  view  of  the  plaint  and  of  the 
schedules  which  have  been  referred  to.  It  appears  to  them  that  the  schedules 
are  more  than  a  mere  list  of  cakes  and  offerings  to  which  a  money  value  is 
assigned,  that  they  disclose  ft  claim,  whether  well  founded  or  ill  founded,  as  of 
right  to  certain  dues  for  services  performed :  Schedule  C  to  an  annual  payment 
fer  wages  which  has  been  assessed  in  the  previous  suit,  and  adjudicated  upon  as 
due  to  them.  Schedule  B  to  certain  other  payments  in  kind,  presumably  capable 
of  a  money  value,  which  had  been  made  to  them  up  to  the  judgment  in  the 
former  suit,  but  which  had  been  since  withheld 

This  being  so,  the  action  falls  within  the  principle  of  the  judgment  by  which 
the  former  suit  was  remanded,  and  of  other  cases  to  which  their  Lordships' 
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attention  has  been  called.  They  are  therefore  of  opinion  that  the  judgment 
should  be  reversed,  and  the  case  remanded  for  the  purpose  of  trial,  and  that  the 
appellant  is  entitled  to  the  costs  of  this  appeal ;  and  they  will  humbly  advise 
Her  Majesty  to  this  effect. 


The  20th  March  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Malgoozaree  Rights — Settlement — Trust — Adverse  Possession — Practice 

{Special  Appeal) — Jurisdiction, 

On  Appeal  ^rom  the  Court  of  the  Judicial  Commissioner, 

Central  Provinces. 

Asad  All  Beg  and  others 

verstis 
Zaffer  All  Beg  and  others. 

Where,  on  the  death  of  a  malgoozar,  his  widow  and  principal  heiress  according  to  the  Mahomedan 
law  was  admitted  to  a  settlement  of  the  villages  held  by  him  in  malgoozaree,  and  continued  in  possession 
for  19  years,  when  a  regular  settlement  took  place  with  her  upon  the  ground  that  her  long  possession 
was  adverse  to  the  rights  of  the  co-heirs :  Held  that  the  widow  could  not  be  fixed  with  a  trust  for  the 
whole  family,  except  upon  satisfactory  evidence  that  she  consented  to  the  acceptance  of  that  trust  and 
to  take  the  estate  upon  it,  whereas  there  was  no  evidence  of  anything  like  an  admitted  or  implied  trusts 

If,  however,  it  had  been  clearly  made  out  that  she  held  under  a  trust,  an  enlargement,  whatever  it 
inay  have  been,  of  her  proprietary  interest  in  the  villages  upon  that  regular  settlement,  would  not  have 
made  her  less  a  trustee,  and  she  would  have  taken  whatever  additional  interest  she  thus  acquired 
subject  to  the  original  trust. 

A  Judge  cannot  be  said  to  act  strictly  within  his  power  upoh  a  special  appeal,  if  his  judgment 
proceeds  upon  inferences  drawn  from  the  evidence,  which  are  contrary  to  the  inferences  drawn  by  the 
two  Courts  below,  aiid  sd  far  involves  a  review  of  their  decision  upon  matters  of  fact. 

Mr.  Leith,  Q.C.,  and  Mr,  Doyne  for  Appellants. 

This  is  an  appeal  from  an  order  or  decree  of  the  Judicial  Commissioner  of 
the  Central  Provinces  of  India,  dated  the  18th  July  1876,  which  reversed  the 
decrees  of  two  Lower  Courts.  The  facts  are  few  and  simple.  It  appears  that  in 
the  year  1844  one  Shere  Ali  Beg  was  killed  by  a  tiger.  He  was  the  malgoozar 
of  a  considerable  number  of  villages,  of  which  those  in  dispute  ^oaay  be  taken  to 
be  the  residue.  Upon  his  death  the  question  who  was  entitled  to  succeed  him  as 
malgoozar  of  those  villages  arose;  and  after  proceedings,  to  which  it  will  be 
necessary  again  to  refer,  it  was  held  that  Hassan  Beebee,  his  widow,  was  the  sole 
person  entitled  to  do  so.  A  kubooleut  was  executed  by  her,  she  was  put  into 
possession  and  enjoyment  of  the  malgoozaree  right,  whatever  that  at  that  period 
and  in  those  provinces  may  have  imported,  and  the  decision  of  the  Deputy  Com- 
missioner to  the  above  effect  was  affirmed  by  Colonel  Sleeman,  then  the  Chief 
Commissioner.  At  the  time  of  Shere  All's  death,  th%  state  of  his  family  waa  such 
that  if  his  estate  had  been  administei:ed  according,  to  the  strict  terms  of  Mahomedan 
law,  his  widow,  being  childless,  would  have  been  entitled  to  one-fourth,  and  the 
other  three-fourths  would  have  been  equally  divided  between  four  half-brothers, 
Hyder  Ali  Beg,  Zaffer  Ali  Beg,  Ashruff  Ali  Beg,  and  Mahomed  Ali  Beg,  all  of 
whom,  upon  the  evidence,  may  be  taken  to  have  survived  him.  The  widow  con- 
tinued in  the  enjoyment  of  the  rights  given  to  her  in  the  villages  by  the  settlement 
of  November  1844  up  to  the  time  of  the  regular  settlement,  which  took  place  in 
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1863.    On  that  occasion  no  other  person  made  claim  to  the  settlement  of  the 
property.    The  Settlement  Officer,  in  his  order  of  the  4th  September  1863,  says^ 
**  Hassan  Bebee  has  now  held  for  19  years,  and  none  has  brought  any  claim  in 
the  interval  against  her,  so  that  her  present  claim  to  the  village  rests  on  her 
possession  for  so  long.    She  has  no  right  as  heir  of  Shere  Ali  Be^,  for  under 
Mahomedan  law  the  estate  ought  to  have  gone  to  the  cousins,  etc.,  and  the  widow 
without  sons  has  no  ri&;ht  at  alL    But  no  relation  has  now  put  in  a  claim,  and 
although  it  is  discreditable  to  her  that  she  should  refuse  to  do  anything  for  these 
adopted  sons,  yet  by  law  they  had  no  claim  on  her."    And  the  order  concludes 
with  the  words,  "  I  bestow  the  proprietary  rights  on  Hassan  Beebee.    She  holds 
27  other  villages  in  Peigunnah  Seoni."    His  statement  of  the  Mahomedan  law  of 
.  succession  is  incorrect ;  but  he  obviously  made  the  settlement  upon  the  ground 
of  her  possessory  title  of  19  years,  treating  her  possession  during  that  time  as 
adverse  to  the  heirs  of  Sh^re  Ali,  whoever  they  might  ba    Hassan  Beebee,  on 
the  22nd  November  1869,  made  a  deed  of  gift  in  favor  of  the  appellants  on  this 
Becord  of  the  ten  villages  claimed  in  this  suit,  having  about  the  same  time]  sold 
another  village  to  certain  parties  who  are  not  before  the  Court,  and  made  a  wuqf 
or  religious  endowment  of  another.    She  died  on  the  8th  December  1870.     On 
the  26th  August  1874  the  present  suit  was  commenced,  the  plaintiffs  being  Zafier 
Ali  Be^,  the  surviving  half-brother  of  Shere  Ali  Beg,  the  representatives  of  two 
of  his  deceased  half-brothers,  and  a  stranger  who  had  purchased  an  interest  in  tiie 
suit.    There  seems  however  to  be  no  representative  on  the  Record  of  the  fourth 
half-brother  Mahomed  Ali.    The  titie  of  the  plaintiff  is  thus  stated  in  the  plaint: 
''  Whereas  the  plaintiff,  as  half-brother,  and  Shujait  Beg  and  another,  as  nephews 
of  Shere  Ali  Beg,  are  heirs  entitled  to  the  property  left  by  the  deceased"  (meaning 
Shere  Ali).    They  are,  therefore,  suing  upon  a  title  which,  if  a  good  one,  accrued 
to  them  originall}*,  or  to  those  whom  they  represent,  upon  the  death  of  Shere  Ali 
B^.    It  is  unnecessary  to  go  through  the  voluminous  proceedings  which  have 
been  had  in  the  cause  before  the  different  Commissioners  and  the  Deputy  Com- 
missioners in  detail.   The  sole  issue  with  which  their  Lordships  deem  it  necessaxy 
to  deal  is^  whether  the  suit  was  barred  by  the  Statute  of  Limitations ;  and  as 
incidental  to  that  question,  whether  the  long  possession  of  Hassan  Beebee,  the 
widow,  was  or  was  not  adverse  to  the  present  claimants.    The  two  Lower  Courts 
have  both  found  that  it  was  adverse,  a  finding  sufficient  to  dispose  of  the  suit; 
but  they  have  also  tried  other  issues  with  which  their  Lordships  do  not  propose 
to  deal,  as  to  the  validity  under  Mahomedan  law  of  the  title  of  the  defendants 
under  the  deed  of  ^flb.    Their  Lordships  must  express  their  regret  that  it  was 
thought  right  by  the  Commissioner  to  remand  the  case  on  one  occasion  for  the 
trial  of  those  issues,  which,  if  he  was  right  in  his  view  of  the  nature  of  the  pos- 
session by  the  widow,  were  immaterial. 

The  case  was  finally  taken  by  way  of  special  appeal  to  the  Judicial  Com- 
missioner, who  by  the  order  under  appeal  reversed  the  decisions  of  the  Lower 
Courts,  and  made  a  decree  in  favor  of  the  plaintiff.  The  grounds  upon  whidi  he 
proceeded  are  stated  in  his  judgment  at  pages  81  and  82  of  the  Record,  and  are  to 
the  following  effect.  After  stating  that  immediately  after  the  death  of  Shere  Ali 
there  was  a  discussion  as  to  the  succession,  he  goes  on  to  lay  down  the  following 
propositions :  ''  That  the  half-brothers,  cousins,  and  nephews  having  been  depend- 
ent on  Shere  Ali  Beg's  bountjr,  the  drift  of  their  opinion  was  towards  the  propriety 
of  waiving  their  rights  of  inheritance  in  favor  of  Shere  All's  widow.  That  while 
general  agreement  on  this  head  obtained  only  after  some  dissent  was  overcome, 
such  general  agreement  went  no  further  than  a  temporary  waiver  in  favor  of  the 
widow  personally.  That  Shere  Ali  Beg's  widow,  Hassan  Beebee,  understood  this» 
and  had  po  further  pretensions  either  at  the  time  or  during  the  next  15  yean, 
i,e,  until  1869 ;  that  even  as  a  temporary  waiver  in  favor  of  the  widow  personally 
it  was  scarcely  absolute,  being  in  a  degree  conditional  on  the  widow  supporting 
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the  heirs.  That  there  was  no  such  renunciation  of  right  of  heirship  as  gave  the 
widow  Hassan  Beebee  the  right  to  treat  the  property,  while  those  of  Shere  All's 
heirs,  by  whose  consent  she  held,  lived,  as  absolutely  as  her  own.  That  therefore 
Hassan  Beebee's  possession  of  the  villages  claimed,  so  far  as  they  were  the  heritage 
of  heirs  of  Shere  Ali  Beg  other  than  herself,  cannot  be  regarded  otherwise  than  as 
permissive  under  those  other  heirs ;  and  that  a  finding  of  adverse  possession  on 
the  part  of  Hassan  Beebee  as  against  the  plaintiff  is  specially  unjustifiable,  seeing 
that  Zaffer  Ali  Beg,  plaintiff  No.  1,  was  a  minor  in  1844;  that  Hyder  Ali  Beg, 
father  of  plaintiff  No.  3,  was  in  1844  clear  for  the  inheritance  following  the  usual 
course,  and  gave  in  his  adhesion  to  the  arrangement  ultimately  agreed  to  only 
after  pressure ;  and  that  Ashrof  Ali  Beg,  the  father  of  plaintiff  No.  2,  distinctly 
reserved  his  right  of  heirship  as  enforceable  after  Hassan  Beebee's  death." 

It  is  not  ver^  easy  to  put  into  definite  terms  what  the  Judicial  Commissioner 
considered  the  legal  effect  of  the  supposed  arrangement  of  1844  upon  which  he 
proceeds.  He  may  mean  that  the  arrangement  was  either  that  the  heirs  according 
to  Mahomedan  law  then  waived  their  rights  only  to  the  extent  of  giving  the 
widow  a  life  estate,  reserving  their  power  to  assert  those  rights  immediately  after 
her  death,  or  that  they  agreed  to  substitute  h^r  as  malgoozar  upon  certain  trusts 
for  the  whole  family,  and  with  an  obligation  to  maintain  eitner  the  residuary 
heirs  only,  or  them  and  others. 

Two  distinct  points  are  raised  by  this  appeal  as  to  the  propriety  of  the  course 
of  proceeding  and  of  the  decree  passed  by  the  Judicial  Commissioner.  It  is  said 
that  he  had  no  jurisdiction  to  make,  on  special  appeal,  a  decree  which  involves, 
more  or  less,  the  finding  of  matters  of  fact ;  and  it  is  also  said  that  the  decree,  if 
he  had  power  to  make  it,  was  erroneous.  Their  Lordships  certainly  feel  that  it 
would  be  difficult  to  affirm  that  what  he  did  came  strictly  within  his  powers  upon 
a  special  appeal,  because  his  judgment  proceeds  upon  inferences  drawn  from  the 
evidence  which  are  contrary  to  the  inferences  that  had  been  drawn  by  the  two 
Courts  below,  and  so  far  involves  a  review  of  their  decision  upon  matters  of  fact. 
They  do  not  however  propose  to  rest  their  decision  upon  this  point  of  form, 
because  they  have  come  to  the  conclusion  that  the  judgment  .is  erroneous,  and 
proceeds  upon  grounds  that  are  not  supported  by  the  evidenoe  in  the  cause. 

The  widow  could  not  be  fixed  with  a  trust  except  upon  satisfactory  evidence 
that  she  consented  to  the  acceptance  of  that  trust,  and  to  take  the  estate  upon  it. 
But  what  is  the  real  effect  of  the  proceedings  upon  which  the  Judicial  Commis- 
sioner relies  ?  It  appears  that  upon  the  death  of  Shere  Ali  there  were  not  only 
the  half-brothers  who  would  be  co-heirs  with  the  widow  according  to  the  strict 
Mahomedan  law,  but  that  he  and  his  wife  had  during  his  lifetime  adopted  two 
sons,  so  far  as  a  Mahomedan  is  capable  of  adopting  a  son ;  that  they  took  a  relative 
of  each,  whom  they  brought  up  in  their  house,  and  called  their  adopted  sons.  It 
also  appears  that  besides  his  half-brothers,  Shere  Ali  had  sundry  cousins,  one  of 
whom.  Shah  Ali,  had  been  allowed  to  take  a  considerable  part  in  the  management 
of  the  villages.  When,  upon  Shere  All's  death,  the  question  arose  who  was  to  be 
the  new  malgoozar,  there  seems  to  have  been  a  general  examination  before  the 
Deputy  Commissioner  of  the  people  constituting  what  may  be  called  this  dan. 
The  adopted  son,  who  was  of  age,  was  examined;  the  brothers  were  all  examined ; 
two  of  the  cousins,  Shah  Ali  and  his  brother,  were  examined,  and  the  widow 
herself  was  examined.  She  seems  to  have  distinctly  claimed  the  right  to  engage 
for  the  villages  on  her  own  account,  and  in  her  own  name.  She  makes  no  sug- 
gestion of  a  trust.  The  brothers  seem  all  to  have  finally  given  up  their  claims, 
and  agreed  that  the  new  engagement  should  be  made  with  her,  but  some  of  them 
express  a  desire  that  she  should  allow  them  maintenance.  They  treat  themselves, 
not  as  co-heirs  having  a  distinct  right  as  such,  but  as  more  or  less  dependents  of 
Shere  Ali  who  would  have  a  claim  to  be  maintained  by  her.  No  doubt  Hyder 
Ali^  one  of  Uie  brothers  (and  up6n  him  the  Judicial  Comixiiissioner  mainly  rdies), 
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on  his  first  examination  proposed  that  there  should  be  a  division  of  the  villages ; 
but  he  did  not  even  then  put  forward  the  right  of  the  co-heirs,  according  to  the 
Mahomedan  law,  to  have  their  shares  in  villages  allotted  to  them.  On  the  contrary, 
the  division  which  be  suggested  £is  proper  to  be  made  was  that  the  village  of 
Somalwara  should  be  settled  with  Asad  Beg,  one  of  the  adopted  sons;  that  another 
village  should  be  settled  with  the  other  adopted  son ;  that  other  villages  should 
be  apportioned  among  various  parties,  including  himself  and  his  co-heirs,  but  also 
including  a  nephew,  Zadar  Saheb,  who  did  not  possess  the  character  of  an  heir ; 
and  that  Shah  Ali  Beg,  the  cousin,  should  be  maiik,  "  as  the  most  prudent  man  of 
us  all."  He  added,  "  Shah  Ali  Beg  as  well  as  we  all  should  be  guided  by  or  be 
dependent  on  the  late  Shere  Ali  Beg*s  widow."  And  he  ended  that  examination 
by  saying,  "  His  widow  is  the  malik ;  she  can  act  as  she  likes."*  He  afterwards 
retired  from  that  contention,  and  consented  that  the  settlement  should  be  made 
with  the  widow.  The  peraon  who  really  contested  the  right  of  the  widow  to 
take  the  settlement  in  her  own  name,  and  with  the  full  powers  of  malgoozar,  was 
Shah  Ali  Beg,  who  had  no  right  of  inheritance,  in  the  strict  sense  of  the  term,  in 
the  estate.  The  result  of  the  whole  proceeding  was  that  two  roobocarries  were 
passed  by  the  then  Settlement  Officer,  Captain  Spence.  In  the  first  of  them,  after 
stating  all  the  different  contentions  and  suggestions  that  had  been  put  forward 
by  the  different  members  of  the  claA,  he  says :  "  Separate  proceedings  have  been 
instituted  in  regard  to  these  claims,  and  final  orders  have  issued  thereon,  after  a 
full  enquiry  and  attestation  of  the  disputed  property ;  and  as  nobody,  save  Hassan 
Beebee,  the  widow  and  principal  heiress  of  Shere  Ali  Beg,  deceased,  would  appear 
to  possess  the  least  title  to  inherit  the  property  left  by  him,  I  am  of  opinion  that 
the  settlement  should  in  fairness  be  made  with  her.  It  is  hereby  ordered,  there- 
fore, that  the  name  of  Shere  Ali  Beg  be  struck  off  the  pottah  (lease)  and  that  of 
Hassan  Beebee  be  substituted  for  the  same ;  that  the  usual  ikramama  or  agreement 
be  taken,  and  the  dakhil,  kharij  perwanna,  or  order,  issue  to  the  tehseeldar  of  Seone/* 
She  then  executed  a  kubooleut  and  she  was  put  in  possession.  In  the  other 
roobocarry  to  which  he  refers,  and  which  seems  to  have  Ibeen  made  on  the  petition 
of  Shah  Ali  Beg,  he  expressly  said :  **  Under  the  circumstances  it  is  ordered  that 
the  claims  put  fi)rward  by  all  the  claimants  be  thrown  out,  and  that  the  settle- 
ment of  the  villages  held  in.malgoozari  by  the  late  Shere  Ali  Beg  be  made  with 
his  widow  Hassan  Beebee."  These  two  roobocarries  were  sent  to  the  Chief  Com- 
missioner and  were  sanctioned  and  approved  of  by  him  on  the  24«th  January  1845. 
It  seems  to  their  Lordships  impossible  to  hold,  whether  the  decision  of  the  Com- 
missioner was  or  was  nob  just  or  right  or  according  to  law,  that  the  effect  of  these 
proceedings  was  not  to  put  the  widow,  rejecting  all  the  other  claims,  into  possession 
of  all  the  rights  in  the  villages  which  had  been  possessed  by  her  deceased  husband. 
All  that  subsequently  takes  place  supports  that  view  of  the  case.  There  is  not 
the  slightest  evidence  that  she  ever  did  maintain  her  husband's  relations,  or  that 
they  ever  claimed  as  of  right  to  be  maintained  by  hen  If  she  had  subjected 
herself  to  the  supposed  obligation,  she  would  have  been  bound  to  maintain,  among 
others,  the  adopted  sons.  But  there  is  direct  evidence  that  on  one  occasion,  not- 
withstanding the  strong  remonstrance  of  the  Government  officer,  she  took  upon 
herself  to  turn  them  out  of  the  house,  and  that  she  then  claimed  (and  apparently 
successfully  claimed)  the  right  to  deal  with  the  property  as  she  chose.  Then 
came  the  regular  settlement  of  1863,  in  which,  as  has  been  already  shown,  the 
Settlement  Officer  held  her  entitled  to  a  declaration  of  her  proprietary  rights 
upon  the  simple  ground  that  for  19  years  she  had  had  possession  of  the  estote. 
Their  Lordships  so  far  agree  with  the  Judicial  Commissioner  that  if  it  had  been 
clearly  made  out  by  the  previous  proceedings  that  she  held  under  a  trust  either 
for  the  present  plaintiffs  or  for  others,  an  enlargement,  whatever  it  may  have 
been,  of  her  proprietary  interest  in  the  villages  upon  that  regular  settlement 
would  not  have  made  her  less  a  trustee,  and  that  she  would  have  taken  whatever 
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additional  interest  she  thus  acquired  subject  to  the  original  trust.  But  they  find 
nothing  like  an  admitted  or  implied  trust,  and  if  anything  like  a  trust  could  have 
been  inferred  from  these  proceedings  it  would  have  been  one  for  a  class  including 
the  adopted  sons  as  well  as  for  those  persons  who  are  now  suing  upon  their 
original  right  as  heirs  under  the  Mahomedan  law.  Of  an  agreement  whereby  she 
was  to  take  only  a  life  interest  in  the  villages,  their  Lordships  can  find  no  evidence. 
It  seems  therefore  to  their  Lordships  that  they  must  humbly  advise  Her 
Majesty  to  allow  this  appeal,  to  reverse  the  decision  of  the  Judicial  Commissioner, 
and  in  lieu  thereof  to  order  that  the  decisions  of  the  Lower  Courts  be  affirmed, 
and  the  special  appeal  to  the  Judicial  Commissioner  against  them  be  dismissed 
with  costs.    The  appellants  here  must  also  have  their  costs  of  this  appeal. 


The  2l8t  March  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Jurisdiction — Immoveable  Property  sUuate  in  different  High  Courts — Power  to 
Transfer  Suit — Application  to  Sue  i/aformd  pauperis — Subsequent  Payment 
of  Stamp  Fees — Rejection  of  Plainir— Limitation — Act  VIII  of  1859  8.  IS 
—Act  IX  of  1871  s.  4 

On  Appeal  from  the  High  Court  at  Allahabad. 

Skinner 
versus 
Orde. 

Their  Lordships  suggested  the  addition  in  Act  YIII  of  1S59  s.  13,  which  authorized  the  High  Conii 
of  the  district  in  which  a  suit  for  immoveable  pToperty  situate  in  the  jurisdiction  of  different  High 
Courts  is  brought,  to  allow  the  suit  to  be  proceeded  with  in  the  district  of  another  High  Court,  of  an 
express  power  to  the  former  High  Court  to  transfer  the  suit  to  the  other  Court  in  the  position  in  which  it 
then  stood, — e.g.,  as  in  this  case,  with  the  finding  that  plaintiff  was  a  pauper. 

A  petition  to  sue  in  farmd  pauperis  contains  in  itself  all  the  particulars  that  Act  YIII  of  1859 
requires  in  a  plaint,  andpliu  these  a  prayer  that  the  plaintiff  may  be  allowed  to  sue  in  femui  pauperis. 

In  thifl  case  the  plaintiff,  after  filing  a  petition  to  sue  in  farmd  pauperis,  and  pending  an  enquiry 
into  his  pauperism  which  was  delayed  by  various  orders  of  the  Court,  raised  a  loan  and  paid  into  Court 
the  amount  of  stamp  fees  chargeable  under  the  Court  Fees  Act,  whereby  he  gave  up  so  much  of  the 
prayer  of  his  petition  as  asked  to  be  allowed  to  sue  as  a  pauper.  Held,  that  there  was  nothing  in 
Act  VIII  requiring  the  rejection  of  the  plaint  under  such  circumstances,  or  prerenting  the  petition  from 
being  considered  as  a  plaint  from  the  date  that  it  was  filed,  according  to  the  explanatioB  in  s.  4  of  the 
^imitation  Act  IX  of  1871. 

Mr,  Mayne  and  Mr,  C.  TT.  Araihoon  for  Appellant. 
Mr,  Lsith,  Q.C.,  and  Mr.  Doyne  for  Eespondent. 

Sir  Montague  Smith  gave  judgment  as  follows : — 

The  decision  of  this  appeal  is  attended  with  considerable  difficulty,  since  it 
presents  a  case  which  is  not  provided  for  by  the  Code  of  Civil  Procedure.  It 
becomes  of  importance  to  the  parties,  because  the  decision  of  the  point  of  practice 
determines  the  question  whether  or  no  the  Statute  or  Limitations  is  a  bar  to  the 
daim  of  the  plaintiff.  The  original  petition  was  filed  in  the  Court  of  the  Subor- 
dinate Judge  of  Meerut  on  the  20th  February  1873.  The  claim  of  the  plaintiff 
was  to  a  share  of  the  property  devised  by  the  will  of  the  late  Colonel  Skinner. 
His  claim  arose  upon  the  death  of  his  father.  Major  Skinner,  which  occurred  on 
the  27th  April  1861.  The  petition  set  out  all  the  particulars  required  in  a  plaint, 
and  prayed  that  the  plaintiff  might  be  allowed  to  sue  in  formd  pauperis.  The 
daim  embraced  landed  property  which  was  situate  partly  within  the  jurisdiction 
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of  the  Higb  Court  of  the  North-Westem  Provinces  and  partly  within  the  juris- 
diction of  the  High  Court  of  the  Punjaub.  The  Judge  of  Meerut  apparently  of  his 
own  tnotion,  rejected  the  petition,  on  the  ground  that  the  question  or  the  plaintiff's 
pauperism  could  be  more  conveniently  tried  in  the  Punjaub.  The  plaintiff  there- 
upon filed  it  in  the  Court  of  the  Deputy  Commissioner  of  Delhi,  and  on  the 
14th  April  1873  an  order  was  made  by  that  Court,  after  examining  witnesses, 
admitting  the  plaintiff's  suit  in  formd  pauperis.  Before  proceeding  mrther  with 
the  suit  the  Deputy  Commissioner  applied  to  the  High  Court  of  the  Punjaub  for 
authority  to  proce^  under  Clause  13  of  the  Code  of  Civil  Procedure.  That  Claase 
enacts :  ''  If  the  districts  within  the  limits  of  which  the  property  is  situate  are 
subject  to  different  Sudder  Courts,  the  application  shall  be  submitted  to  the 
Sudder  Court  to  which  the  district  in  which  the  suit  is  brought  is  subject,  and  the 
Sudder  Court  to  which  such  application  is  made  may,  with  the  concurrence  of 
the  Sudder  Court  to  which  the  other  district  is  subject,  give  authority  to  proceed 
with  the  same."  On  the  29th  May  1873,  the  High  Court  of  the  Punjaub,  pre- 
sumably not  without  having  consulted  the  High  Court  of  Allahabad,  directed  that 
"  the  plaint  should  be  returned  to  the  plaintiff,  with  instructions  that  he  should 
present,  it  to  some  Court  in  the  North-Westem  Provinces."     Accordingly  the 

Elaintiff  took  the  proceedings  back  to  the  Court  of  Meerut  from  which  ne  had 
een  originally  driven,  and  on  the  19th  July  1873  an  order  of  the  Subordinate 
Judge  of  Meerut  was  made:  "  That  the  case  be  brought  on  the  file,  and  numbered." 
Their  Lordships  think  it  must  be  assumed  that  this  order  was  complied  with,  and 
that  the  plaint  was  brought  upon  the  file,  and  was  numbered. 

The  first  question  which  arises  is,  whether  the  finding  of  the  Deputy  Com- 
missioner of  Delhi  that  the  plaintiff  was  a  pauper  can  be  imported  into  the  suit 
when  it  found  its  way  upon  the  file  of  the  Court  at  Meerut,  and  that  depends 
upon  the  construction  to  be  given  to  Clauses  11, 12,  and  18  of  the  Code  of  Civil 
Procedure.  Undoubtedly,  when  a  suit  is  in  the  position  in  which  the  present  suit 
stood  in  the  Court  at  Delhi,  it  would  be  convenient  and  proper  when  an  appli- 
cation had  been  made  by  the  Judge  of  the  Delhi  Court  to  the  High  Court  of  the 
Punjaub,  and  that  Court  is  required,  before  it  acts,  to  consult  the  Judges  of  the 
High  Court  in  the  jurisdiction  to  which  the  plaint  is  to  go,  that  those  two  Courts 
having  consulted  together  should  have  power  to  direct  that  the  cause  should  he 
ti^ansferred  in  its  then  state  to  the  Court  to  which  they  think  it  right  and 
expedient  that  it  should  go.  But  the  legislation  stops  short  of  enacting  that  it 
should  be  so  transferred.  What  it  enacts  is  that  the  Judge  shall  appty  to  the 
High  Court  to  which  he  is  subject  for  authority  to  proceed,  and  the  Court  to 
which  such  application  is  made  may,  with  the  concurrence  of  the  other  High 
Court,  give  authority  to  proceed.  There  is  no  express  power  to  transfer.  Their 
Lordships  having  come  to  the  conclusion  to  decide  the  case  in  favor  of  the 
appellant  upon  another  ground,  do  not  desire  unnecessarily  to  express  an  opinion 
upon  this  first  point.  There  being  a  grave  doubt,  at  the  least,  whether  the  two 
Courts  have  power  to  make  the  transfer,  they  think  it  would  be  a  proper  addition 
to  be  made  to  this  clause,  that  this  power  should  be  conferred  upon  them. 

The  other  question  which  has  been  raised  is  as  to  the  effect  of  the  proceedings 
in  the  Court  of  Meerut,  and  whether  the  judgment  of  the  Sigh  Court  aflSrming 
that  of  the  Subordinate  Ju^ge  of  Meerut  is  correct  in  holding  that  the  suit  is  to 
be  considered  as  instituted  when  the  plaintiff  paid  the  amount  of  the  stamps  into 
Court,  and  that  the  petition  was  converted  into  a  plaint  from  that  time  only. 

In  order  to  explain  the  view  their  Lordships  have  taken  of  this  point  it  wiQ 
be  necessary  to  refer  to  some  of  the  proceedings.  The  order  of  the  19th  July  1878 
directing  the  case  to  be  put  on  the  file  and  numbered  has  been  already  adverted  to. 
AVhen  that  was  done  the  defendants  put  in  written  statements  objecting  that  the 
plaintiff  ought  to  establish  his  position  as  a  pauper  in  the  Meerut  Court,  treating 
what  had  token  place  at  Delhi  as  irrelevant,  and  upon  those  statements,  on  the 
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lOth  November  1873,  the  Subordinate  Judge  of  Meerut  directed  that  the  case 
could  not  be  heard,  and  rejected  the  plaint.  There  was  an  appeal  to  the  High 
Court  from  that  decision,  and  on  the  10th  July  1874  the  High  Court  held  that 
the  time  of  the  abortive  proceedings  at  Delhi  should  be  deducted  from  the  period 
of  limitation^  and  "  remanded  the  suit"  to  the  Subordinate  Judge,  directing  him  to 
proceed  with  it.  That  being  so,  proceedings  were  taken  by  him  with  a  view  to  an 
enquiry  into  the  pauperism  of  the  plaintiff.  Issues  were  framed,  and  a  day  was 
fixed  for  the  trial  of  those  issues ;  the  day  so  Hxed  was  the  27th  November  1874. 
On  that  day  the  plaintiff  presented  a  petition  praying  for  leave  to  deposit  the 
amount  of  llie  stamps,  alleging  that  he  had  succeeded  in  negotiating  a  loan  for  a 
sum  of  money  suf&cient  to  cover  the  amount  of  the  institution  stamps.  It  appears 
that  on  the  same  day,  having  obtained  the  permission  of  the  Subordinate  Judge, 
the  plaintiff  paid  the  proper  stamps  into  Court.  That  having  been  done,  ttie 
defendants  raised  two  objections  ;  first,  that  the  suit  ought  not  to  proceed,  because 
the  plaintiff  had  fraudulently  applied  to  be  made  a  pauper  when  he  had  propert^^ ; 
and  secondly,  that  the  suit  siiould  be  regarded  as  instituted  on  the  dB,y  the  Court 
fee  was  paid,  which  was  beyond  the  period  of  limitation.  The  Subordinate 
Judge  went  into  evidence  on  the  first  issue,  and  found  that  there  had  been 
no  fraud  on  the  part  of  the  plaintiff  in  filing  a  petition  to  be  allowed  to  sue 
as  a  pauper,  and  therefore  it  must  now  be  taken  that  that  petition  was  filed 
bond  fide,  and  in  good  faith.  On  the  other  point  the  Judge  held  in  effect 
that  he  saw  no  reason  why,  upon  payment  of  the  fee,  the  suit  should  not  be 
deemed ,  to  be  instituted  on  the  day  *'  which  the  pauper  admittance  would  have 
carried,"  and  added,  "  The  Court  then  would  allow  the  case  to  proceed  on  its 
present  basis,  but  at  the  same  time  would  suggest  to  the  defendant  the  advisability 
of  appealing  to  the  High  Court  to  determine  whether  by  the  sijbstitution  of  the 
institution  fee  the  case  is  to  be  deemed  a  plaint  and  deemed  to  be  filed  on  the  day 
on  which  the  application  to  sue  in  formA  pauperis  was  originally  submitted." 
The  Judge  then  directed  that  the  application  should  be  numbered  and  registered 
and  be  deemed  the  plaint  in  the  suit,  and  that  a  day  be  fixed  for  the  settlement  of 
issues.  This  was  the  first  opinion  of  the  Subordinate  Judge,  but  be  appears 
afterwards  to  have  resiled  from  it,  and  to  have  framed  issues,  two  of  them  raising 
the  questions  which  are  now  before  their  Lordships  for  decision  ;  first,  "  Can  an 
'application'  to  be  allowed  to  sue  in  formd  pauperis  be  converted  into  a  ' suit' 
as  between  parties  at  any  subsequent  date  by  filing  the  institution  fee,  and  in  the 
latter  instance,  from  what  date  should  the  institution  of  suit  be  calculated ; "  the 
second,  "  Is  the  suit  barred  by  efflux  of  time."  Three  other  issues  were  settled  as 
to  the  merits  of  'the  case,  and  the  Judge,  after,  settling  these  issues,  examined 
witnesses.  On  the  6th  July  1875  he  gave  judgment.  Having  referred  to  the 
dates  of  the  application  to  sue  in  formd  pauperis,  and  to  some  of  the  other  dates 
of  the  proceedings,  he  says,  "  The  granting  of  the  application  then  constitutes  an 
essential  ingredient  to  further  progress,  as  an  ordinary  suit  with  the  privilege  of 
limitation  counting  trom  the  day  the  petition  to  sue  in  formA  pauperis  was  pre- 
sented, and  not  from  the  date  when  it  was  registered  under  s.  808.  But  it  will  be 
aeen  that  prior  to  the  application  to  sue  in  forwjd  pauperis  was  granted,  and 
whilst  the  question  was  still  under  enquiry  and  investigation,  the  plaintiff  has 
converted  the  matter  into  a  regular  suit,  the  consequence  of  which  is  that  he  has 
by  his  o^n  act  given  up  the  advantages  or  disadvantages  (as  the  case  might  be)  of 
the  position  he  may  have  become  possessed  of.  By  such  act  the  pauper  appli- 
cation died  a  natural  death,  and  by  the  conversion  the  regular  suit  came  into 
operation  on  its  own  individual  and  inherent  basis  from  date  of  such  conversion, 
and  as  a  consequence,  in  computing  limitation,  the  computation  must  be  made 
from  date  of  such  conversion,  which  places  the  plaintiff  out  of  Court."  No  doubt, 
if  the  Judge  is  right,  the  plaintiff  would  be  barred  by  the  Statute  of  Limitations, 
and  the  plaint  would   be  properly  rejected.     There  was  an  appeal  from  that 
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decision  to  the  High  Court,  which  affirmed  it.  The  following  passage  of  their 
judgment  gives  the  view  of  the  High  Court  on  the  question :  "  Bat  there  is  no 
provision  in  the  law  which  allows  the  application  presented  under  s.  299  of  the 
Code  to  be  deemed  the  plaint  in  the  suit  when  such  application  has  been  in  effect 
revoked  'and  superseded  by  the  payment  of  the  fees  chargeable  under  the  Court 
Fees  Act.  In  such  a  case  we  conceive  that  the  date  of  the  presentation  of  the 
plaint  and  institution  of  the  suit  must  be  taken  to  be  the  date  of  the  payment  of 
the  fees."  The  High  Court  does  not  decide  that  the  plaint  ought  to  Ije  rejected 
altogether.  It  seems  to  consider  that  the  petition  should  be  retained  as  a  plaint, 
but  that  it  should  be  taken  to  be  converted  iuto  a  plaint  only  from  the  day  when 
those  fees  were  paid.. 

.'  Now  a  petition  to  sue  in  formd  pauperis  contains  all  that  a  plaint  is  required 
to  do.  By  s.  300,  "  The  petition  shall  contain  the  particulars  required  by  s.  26  of 
this  Act  in  regard  to  plaints,  and  shall  have  annexed  to  it  a  schedule  of  any 
moveable  or  immoveable  property  belonging  to  the  petitioner  with  the  estimate 
value  thereof^  and  shall  be  subscribed  and  verified  in  the  manner  hereinbefore 
prescribed  for  the  subscription  and  verification  of  plaints."  Therefore  it  contains 
in  itself  all  the  particulars  the  Statute  requires  in  a  plaint,  and  plus  these  a  prayer 
that  the  plaintiff  may  be  allowed  to  sue  in  formd  pauperis. 

The  Act  provides  what  shall  happen  if  the  prayer  of  the  petition  be  granted, 

by  s.  308.     It  also  provides  by  s.  310  what  shall  be  the  effect  of  a  rejection  of  the 

petition.     But  this  case  is  one  which  the  Statute  has  not  in  terms  provided  for. 

The  intention  of  the  Statute  evidently  was  that  unless  the  petition  wa&  rejected, 

as  it  contained  all  the  materials  of  the  plaint,  it  should  operate  as  a  plaint  without 

the  necessity  of  filing  a  new  one.    Then  what  are  the  facts  in  this  case  ?    The 

petition  is  filed,  and  proceedings  are  taken  to  enquire  into  the  pauperism,  which 

are.  delayed  by  various  orders  of  the  Court,  after  the  plaintiff  had  been  already 

bandied  about  from  one  Court  to  another  until  a  very  considerable  period  of  time 

has  elapsed.    Then,  pending  that  enquiry,  the  plaintiff  by  paying  the  amount  of 

stamp  fees  into  Court  admits  that  he  is  no  longer  desirous  to  sue  as  a  pauper,  and 

gives  up  so  much  of  the  prayer  of  his  petition  as  asks  to  be  allowed  so  to  sue,  but 

no  more.    The  ,defendant,  so  far  from  being  a  sufferer  by  that  change,  is  benefited, 

as  both  parties  will  go  on  with  the  litigation  on  equal  terms.     Is  there  then 

anything  in  the  Act  which  requires  that  in  such  a  state  of  things  the  petition  of 

plaint  shall  be  rejected  altogether,  and  the  plaintiff  be  compelled  to  commence 

de  novo  f    Their  Lordships  do  not  see  their  way  to  the  middle  course  followed  by 

the  Court  in  holding  that  the  petition  was  converted  into  a  plaint  from  the  date 

of  the  payment  of  the  fees.     To  be  logical  they  should  have  rejected  it  altogether. 

The  petition  of  plaint  was  placed  upon  the  file  and  numbered  on  the  19th  July 

1873,  and  this  is  the  plaint  that  is  allowed  to  go  on.    Although  the  analogy  is  not 

perfect,  what  has  happened  is  not  at  all  unlike  that  which  so  commonly  happens 

in  practice  in  the  Indian  Courts,  that  a  wrong  stamp  is  put  upon  the  plaint 

originally,  and  the  proper  stamp  is  afterwards  affixed.  The  plaint  is  not  converted 

into  a  plaint  from  that  time  only,  but  remains  with  its  original  date  on  the  file  of 

the  Court,  and  becomes  free  from  the  objection  of  an  improper  stamp  when  the 

correct  stamp  has  been  placed  upon  it. 

This  case,  which  is  not  provided  for  by  the  Act,  approaches  more  nearly  to 
the  state  of  things  contemplated  by  s.  308  than  that  contemplated  by  s.  310. 
There  are  no  negative  words  in  tlfe  Act  requiring  the  rejection  of  the  plaint  under 
circumstances  like  the  present,  nor  anything  in  its  enactments  which  would  oblige 
their  Lordships  to  say  that  this  petition,  ^ich  contains  all  the  requisites  which 
the  Statute  requires  for  a  plaint,  should  not,  when  the  money  has  been  paid  for  the 
fees,  be  considered  as  a  plaint  from  the  date  that  it  was  filed.  It  is  obvious  that 
very  great  injustice  might  be  done  if  this  were  not  to  be  the  practice.  There 
could  hardly  be  a  stronger  instance  of  the  mischief  which  might  arise  than  what 
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would  have  happened  in  this  case.  Their  Lordships  of  course  say  nothing  about 
the  merits  of  the  case.  The  claim  may  be  utterly  untenable,  but  on  the  assumption 
that  the  claim  is  a  good  one,  nothing  more  unjust  to  the  plaintiff  could  have 
happened  than  that  he  should  have  been  deprived,  by  having  done  an  act  which 
is  in  itself  meritorious,  of  the  benefit  which  he  would  have  had  if  he  had  been 
found  to  be  a  pauper.  He  was  a  pauper  when  his  petition  was  filed.  Supposing 
there  had  been  any  fraud  found  by  the  Judge,  the  considerations  which  would 
determine  the  judgment  would  then  have  been  difierentw 

Their  Lordships  have  only  to  advert  to  the  Statute  of  Limitations,  Act  IX  of 
1871.  Their  Lordships  think  that  their  decision  is  in  no  way  inconsistent  with 
this  Act  The  explanation  in  Clause  4  is  this :  *^  A  suit  is  instituted  in  ordinary 
cases  when  the  plaint  is  presented  to  the  proper  officer ;  in  the  case  of  a  pauper 
when  his  application  for  leave  to  sue  as  a  pauper  is  filed.'*     In  their  view  the 

Ketition  to  sue  as  a  pauper  became  a  plaint^  and  under  this  Statute  the  suit  must 
e  deemed  to  be  instituted  when  that  application  was  filed. 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty  to  reverse  both 
the  decisions  below,  and  to  remand  the  case  for  trial  on  the  merits.  The 
respondents  must  pay  the  costs  of  the  appeal 


The  22nd  March  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Alluvial  Land — Adverse  Possession — MrnitatAon. 

On  Appeal  from  the  High  Court  at  Calcutta, 

No.  52  of  1874 

Maharajah  Badha  Proahad  Singh 

versus 
Baboo  Umbica  Persad  Singh  and  another,  heirs  of  Baboo  Santbilash  Singh, 

deceased. 

The  right  of  the  original  proprietor  to  reclaim  land  which  has  been  diluviated  and  has  re-appeared, 
is  subject  to  the  claim  of  another  landed  proprietor  who,  after  the  first  re-appearance  of  that  land,  has 
obtained  adveree  possession  of  it,  and  has  retained  such  possession  for  more  than  the  period  of  limitataon, 
namelj,  12  years. 

Case  of  Lapee  y.  Mudden  Mohun  Tkakoor  distinguished. 

Mr.  Leith,  Q.C.y  and  Mr,  Dot/ne  for  Appellant. 
Mr.  Oraka/m  for  Respondents. 

This  is  one  of  nine  suits  brought  by  Maharajah  Badha  Proshad  Singh  against 
different  defendants,  for  the  purpose  of  recovering  certain  land  of  an  alluvial 
nature.  Inasmuch  as  two  of  these  suits  have  already  been  before  this  Board,  and 
this  Board  in  its  judgment  has  gone  somewhat  fully  into  the  general  nature  of 
the  case  which  is  common  to  all  the  suits,  and  has  adjudicated  thereon,  it  is  not 
necessary  to  give  judgment  in  the  present  case  at  any  length.  It  seems  enough 
to  say  that  uie  evidence  was  common  to'  all  the  suits,  and  according  to  that 
evidence  it  appears  that  the  River  Ganges  now  runs  in  what  may  be  called  its 
ancient  channel,  which  at  the  date  of  the  perpetual  settlement  formed  the 
southern  boundary  of  Mouzah  Nowrunga,  belonging  to  the  plaintiff;  that  at  a 
subsequent  period  it  deviated  from  its  course,  and  has  run  in  different  channels 
further  and  further  to  the  south  until  it  reached  a  southernmost  channel  about 
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six  miles  from  its  present  chamiel:  and  that  the  consequence  of  these  devia- 
tions of  the  Ganges   has  been   that  a  large   quantity  of  land  has  been  dilu- 
viated^  and  has  from  time  to  time   reappeared.      The  case  of  the   Maharajah 
has,  in  substance,  been  this,  that  he  was  entitled  to  the  land  which  he  claimed 
in  the  different  suits   by  accretion  and  by  adverse  possession.     The   case  of 
the  defendants  has  been  in  substance  that  they  were  entitled   to   the  lands 
as   re-formations    upon  sites   originally   belonging   to   them,  and    which  they 
were  able  to  identify.     The  Subordinate  Judge  in  India  determined  the  suits,  or 
most  of  them,  in  favor  of  the  Maharajah,  upon  the  ground  that  he  had  made  out 
his  title  to  the  land  claimed  as  far  south  as  the  channel  of  the  Biver  Ganges  in 
the  year  1844.     That  was  very  far  south,  although  short  of  the  southernmost 
.  limit  of  the  land  in  dispute.     The  High  Court  reversed  these  decisions  of  the 
Subordinate  Judge,  and  dismissed  all  the  plaintiff's  suits,  on  the  ground  that  the 
defendants  were  entitled  to  the  lands  in  dispute,  because  they  were  re-formations 
upon  original  sites  belonging  to  them  under  the  authority  of  the  well-known  case 
of  Lopez  V.  Mudden  Mohun  Thakoor.*     Two  of  these  cases  came  before  their 
Lordships  upon  appeal,"f"  and  their  Lordships,  although  maintaining  the  law  as 
laid  down  in  the  case  of  Lopez  v.  Mudden  Mohun  ThaUoor*  which  is  undoubtedly 
correct,  held  that  the  right  of  the  original  proprietor  to  reclaim  land  which  has 
been  diluviated,  and  has  reappeared,  is  subject  to  the  claim  of  another  landed 
proprietor,  who,  after  the  first  reappearance  of  that  land,  has  obtained  adverse 
possession  of  it,  and  has  retained  such  possession  for  more  than  the  period  pre- 
scribed by  limitation,  namely,  12  years.     Applying  that  principle,  their  Lordships 
came  to  the  conclusion  that  the  Maharajah  had  in  fact  held  adverse  possession  for 
the  requisite  period  of  so  much  of  the  land  in  dispute  as  lay  north  of  the  northern 
bank  of  the  Ganges  as  it  ran  in  the  year  1839.    They  found  that  by  a  thakbust 
map  and  proceedings  at  that  time,  the  then  channel  of  the  Ganges  was  laid  down, 
and  that  all  above  the  northern  bank  of  that  channel  was  in  fact  measured  into  the 
Mouzah  Nowrunga  of  the  Maharajah  by  the  Government  officers,  and  that  from 
that  time  he  held  possession  adverse  to  the  defendants.    The  river,  after  1839, 
went  further  south  until  it  reached  the  channel  of  1844,  which  was  the  limit 
assigned  by  the  Subordinate  Judge  to  the  land  which  the  plaintiff  was  entitled  to 
recover;  and  it  subsequently  went  still  further  south  to  its  most  southern  point 
In  the  year  1857,  by  a  sudden  rebound,  it  again  took  a  channel  very  much  to  the 
north  above  the  greater  part  of  the  lands  in  dispute  in  the  actions,  and  finally, 
three  or  four  years  afterwards,  returned  to  its  original  channel.    Their  Lordships, 
after  considering  the  whole  evidence  which,  as  before  observed,  was  taken  in  all 
the  cases,  came  to  the  conclusion  that  the  Maharajah  had  had  adverse  possession  of 
all  that  was  above  the  northern  bank  of  the  river  in  1839,  from  that  time  to  1857, 
and  had  therefore  established  a  title  to  that  portion  of  the  land  in  dispute,  but  to 
no  more.    It  was  upon  that  principle  that  the  two  appeals  were  then  decided. 

In  the  present  case  the  suit  is  brought  to  recover  a  piece  of  land  called  Husso 
Sonki,  which,  it  would  appear,  is  situated  partly  above  and  partly  below  this  line 
lof  1839.  The  appellant,  although  he  brought  his  suit  for  the  whole,  now  chums 
only  so  much  of  it  as  was  above  the  northern  bank  of  the  river  in  1839,  and 
admits  that  he  cannot  extend  his  claim  to  any  part  that  is  below  that  line. 
Mr.  Graham,  for  the  defendant,  has  endeavored  to  distinguish  this  case  on 
various  grounds,  principally*of  fact,  from  the  other  cases  which  were  dealt  with 
by  their  Lordships ;  but  in  their  Lordships'  opinion  he  has  failed  to  do  so.  It 
*  appears  to  them,  therefore,  that  the  principle  laid  down  in  the  former  case  is 
applicable  to  the  present,  and  that  the  Maharajah  is  entitled  to  recover  so  much 
of  the  land  now  claimed  and  in  dispute  as  lies  above  the  northern  bank  of  the 
channel  of  1839. 

In  the  judgment  which  their  Lordships  gave  upon  the  last  occasion  they 

♦  14  W.  R.  P.O.  11 ;  2  Suth.  P.  C.  R.  336.  f  See  ante  p.  486. 
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assumed  a  certain  map  of  the  Ameen,  which  was  numbered  7.  2.,  and  was  made  in 
the  year  1872  in  a  great  measure  from  the  thakbust  proceedings  of  1839  which 
have  been  referred  to,  to  be  correct.  But  their  attention  has  now  been  called — it 
was  not  called  before — ^to  a  statement  of  the  Ameen  in  which  he  admits  a  certain 
incorrectness  in  his  measurements,  especially  with  reference  to  the  situation  of  the 
river  in  1839.  Their  Lordships,  therefore,  have  thought  it  better  and  safer  in 
this  case  to  take  the  thakbust  map  of  1839.  That  being  so,  their  Lordships  have 
come  to  the  conclusion  that  the  decree  of  the  High  Court  should  be  reversed,  and 
that  it  should  be  declared  that  the  plaintiff  is  entitled  to  recover,  and  ordered  that 
he  do  recover  so  much,  if  any,  of  the  land  claimed  by  him  in  this  suit  as  was 
demarcated  by  the  thakbust  map  and  proceedings  of  1839,  as  then  lying  to  the 
north  of  the  northern  bank  of  the  River  Qanges ;  the  amount,  if  any,  of  such  land 
to  be  ascertained  by  proceedings  in  execution,  together  with  the  mesne  profits  of 
such  land  (if  any).  The  costs  of  the  cause  in  India  to  follow  the  event  according 
to  the  rules  of  the  Courts  in  India.  Each  party  must  bear  his  costs  of  this  appeal. 
Their  Lordships  will  humbly  advise  Her  Majesty  to  the  above  eflFect. 

Maliarajdh  Badha  Proshad  Singh  v.  Shaik  Himmut  Ali  and  others. 

This  case  is  No.  53  of  1874,  and  relates  to  another  mouzah  called  Kazee 
Chuck,  which  is  also  situated  on  both  sides  of  the  line  which  has  been  referred  to, 
although  apparently  the  greater  part  of  it  would  lie  on  the  north  of  that  line. 
Their  Lordships  are  of  opinion  that  a  judgment  similar  to  that  just  given  with 
respect  to  Husso  Sonki  should  be  given  in  this  case,  and  will  humbly  advise  Her 
Majesty  accordingly. 

Maharajah  Radha  Proshad  Singh  v.  Meer  Muddvd  Ali  and  others. 

This  case  is  No.  51  of  1874.  It  relates  to  a  portion  of  land  called  Rasoolpore, 
which  manifestly  lies  at  a  considerable  distance  to  the  north  of  the  line  which  has 
been  laid  down.  With  respect  to  this  it  appears  to  their  Lordships  there  can  be 
no  question.  They  will  therefore  in  this  case  humbly  advise  Her  Majesty  that 
the  decision  of  the  High  Court  be  reversed,  and  that  of  the  Subordinate  Judge  be 
affirmed,  and  that  the  plaintiff  have  the  costs  of  this  appeal  and  all  the  costs  in 
India     The  costs  in  India  include  of  course  the  costs  incurred  in  the  High  Court. 


27th  March  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Robert  J.  Phillimore,  and  Sir  Montague  E.  Smith. 

Makomedan  Law  of  Inheritaruie — Rule  of  Willa — Act  V  of  1843 — Emaificipated 

Slave-girl  (Hei/rs  of). 

On  Appeal  from  the  High  Court  at  Bovibay. 

Sayad  Mir  Ujmudin  Khan  Yalad  Mir  Kamrudin  Khan 

versvs 
Zia-iil-Nissa  Begum  and  another. 

{TiDO  Consolidated  Appeals.) 

Act  V  of  1843,  which  was  intended  to  remove  aU  the  disabilities  arising  out  of  the  statut  of  slavery, 
was  held  to  prevent  the  application  of  the  Willa  mle  of  Mahomedan  law,  whereby  the  natural  heirs  of 
the  emancipated  were  excluded  by  the  heirs  of  the  emancipator,  and  consequently  to  entitle  the  grand- 
daughters of  a  slave-girl  (who,  after  giving  birth  to  their  mother,  was  emancipated  by  her  master  on  the 
day  previous  to  the  celebration  of  a  nikah  marriage,  by  which  she  became  his  wife)  to  succeed  to  their 
grandmother  as  her  oatoral  heirs,  as  they  would  have  done  but  for  that  Act. 
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Mr,  Scohle,  Q.C,  and  Mr.  Doyrie  for  Appellant. 
Mr,  Leith,  QX.^  and  Mr.  Mayne  for  Respondents. 

,&ir  Ja/mea  Colvile  delivei'ed  the  following  judgment : — 

The  question  in  this  appeal  regards  the  succession  to  one  Amir-ul-Nissa  Begum, 
who  died  in  1857.    The  short  history  of  the  case  is  this :  Afzaluddin,  who  was  the 
last  recognised  Nawab  of  Surat,  died  on  the  8th  August  1842.     He  left  two  wives, 
Amir-ul-Nissa  Begum  and  Padsha  Begum.     He  also  left  a  daughter,  Bakhtiar-ul- 
!Nissa  Begum,  whom  we  may  take  for  the  purpose  of  this  decision  to  have  been  bom 
on  the  13th  March  1821.  some  four  years  before  the  marriaire  of  Afzaluddin  with 
Amir-ul-NiBsa  Begum.    'Bakhtiar-u&issa  Begum  had  bee^married  in  her  other's 
lifetime  to  Mir  Jafir  Aly,  and  the  issue  of  that  marriage  was  two  daughters,  the 
respondents.    Immediately  after  the  death  of  the  Nawab  in  1842  there  arose  con- 
siderable discussion  regarding  the  right  of  succession  to  him.  and  there  was  a 
contest  before  one  of  the  Government  officers,  Mr.  Elliott,  on  that  subjects     No 
final  decision,  however,  appears  to  have  been  come  to  until  after  the  passing  of 
Act  XVIII  of  1848,  which  placed  the  administration  of  the  estate  of  the  late  Nawab 
at  the  disposal  of  the  Qovemor  of  Bombay  in  Council,  leaving  to  them  to  deter- 
mine who  were  entitled  to  succeed.     Their  course  of  action  under  that  Act  was 
to  refer  the  matters  in  dispute  in  the  first  instance  to  Mr.  Frere,  the  then  agent  in 
Surat.    A  question  as  to  the  status  of  Amir-ul-Nissa  Begum  was  raised  before 
him,  it  being  alleged  that  she  had  been  a  purchased  slave  of  Afzaluddin,  that  while 
she  was  in  that  state  the  daughter,  Bakhtiar-ul-Nissa  Begum,  was  bom,  and  that 
four  years  after  the  buiih  of  Bakh.tiar-ul-Nissa  the  Nawab,  having  shortly  before 
the  ceremony  emancipated  her,  had  married  her.    This  case  was  then  put  forward 
in  order  to  meet  the  question  raised  whether,  according  to  Mahomedan  law, 
Bakhtiar-ul-Nissa  Begum  could  take  any  share  in  her  father's  estate.     As  the 
daughter  of  a  concubine  who  was  a  slave-girl  she  would  have  been  entitled  to  do 
so,  whereas  as  the  illegitimate  daughter  of  .the  Nawab  by  a  free  woman  she  might 
not  be.     She,  therefore,  and  her  husband,  who  acted  for  her,  were  then  interested 
in  making  out  that  Amir-ul-Nissa  Begum  had  been  a  slave,  whilst  the  residuaries, 
who  are  now  represented  by  the  plaintifi*  and  i^ppellant,  were  interested  in  main- 
taining the  contrary.    Mr.  Frere,  without  deciding  anything  as  to  the  status  of 
Amir-ul-Nissa  Begum,  but  proceeding  very  much  upon  the  special  power  that 
belonged  to  the  Nawab,  and  the  acts  of  recognition  on  his  part  of  Bakhtiar-ul- 
Nissa  Begum  as  his  daughter,  and  Amir-ul-Nissa  as  his  wife,  reported  that  the 
succession  was  to  be  divided  as  follows,  viz. :  that  one  sixteenth  was  to  go  to  Amir- 
ul-Nissa  Begum ;  another  sixteenth,  making  up  the  eighth  to  which  the  widows 
are  entitled  under  Mahomedan  law,  was  to  go  to  Padsha  Begum,  the  other  widow; 
that  Bakhtiar-ul-Nissa  Begum  was  to  take  the  share  to  which  she  would  be 
entitled  as  legitimate  daughter,  namely,  eight  sixteenths,  or  one-half;  and  that 
the  remaining  six  sixteenths  were  to  be  divided  between  Mir  Moinooddin  Khan 
and  his  brother,  Mir  Kamrpoddin,  two  distant  relatives  of  the  Nawab,  who  filled 
the  character  of  residuaries  according  to  Mahomedan  law.     It  is,  of  course,  impos- 
sible to  go  behind  the  finding  of  Mr.  Frere,  which  was  adopted  and  confirmed  by 
the  Governor  in  Council,  and  must  be  assumed  to  have  determined  once  and  for 
all  the  succession  of  Afzaluddin.     Bakhtiar-ul'Nissa  Begum  died  in  1845  in  her 
mother's  lifetime.    Amir-ul-Nissa  Begum  did  not  die  until  1857,  and  it  is  con-  . 
ceded  that,  but  for  the  question  that  has  been  raised  in  this  suit,  the  respondents, 
her  two  granddaughters,  would  be  her  only  ascertainable  heirs.     Kamrooddin  also 
died  in  the  lifetime  of  Amir-ul-Nissa  Begum. 

In  this  state  of  things,  and  a  good  many  years  aftef  the  death  of  Amir-ul- 
NLssa  Begum,  the  present  suits  were  instituted  by  one  Fatma-ul-Nissa  Begum, 
who  claimed  to  be  the  sister  and  heiress  of  Moinooddin,  who,  though  he  had  sur- 
vived Amir-ul-Nissa  Begum,  was  then  dead ;  and  the  title  put  forward  was  that 
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according  to  the  law  of  Willa,  which  has  beea  very  ably  and  clearly  expounded 
at  the  Bar,  the  person  entitled  to  succeed  and  take  tCie  property  of  which  Amir- 
ul-Nissa  Begum  died  possessed,  or  to  which  she  was  entitled,  was  Moinooddin,  as 
the  male  heir  of  Afzaluddin,  who  was  the  emancipator  of  Amir-ul-Nissa  Begum, 
to  the  disherison  of  her  own  natural^  heirs. 

A  number  of  issues  were  settled  in  the  suit,  with  many  of  which  it  is  unneces- 
nary  to  deal.  The  principal  one,  and  that  upon  which  both  the  Coarts  below  have 
decided  against  the  plaintiff  in  the  suit,  and  in  favor  of  the  respondents,  was  that 
by  Act  y  of  1843  this  right,  which  was  the  foundation  of  the  claim  of  Moinooddin, 
or  of  bis  representative  Fatma,  was  taken  away,  and  it  is  to  that  question  that 
their  Lordships  propose  on  the  present  occasion  to  address  themselves.  In  order 
to  try  that  question  they  must,  of  course,  assume  that  the  atatibs  of  Amir-ul-Nissa 
Begum  was  that  which  the  plaintiff  represented  it  to  have  been,  namely,  that 
having  been  originaUy  a  Rajpoot  girl  who  had  been  converted  to  Mahomedanism, 
she  was  brought  into  the  zenana  of  the  Nawab  as  his  purchased  slave ;  that  she 
was  the  mother,  whilst  still  a  slave,  of  Bakhtiar-ul-Nissa  by  him;  and  that  on  the 
day  previous  to  the  celebration  of  the  nikah  marriage,  by  which  she  became  his 
wife,  he  had  emancipated  her.  It  must  also  be  assumed  that  the  Willa  rule  of  the 
Mahomedan  law  is  such  as  Mr.  Scoble  has  shown  it  to  be  upon  the  authorities  which 
he  cited.  The  question  now  to  be  decided  is,  whether  the  Act  in  question  prevents 
the  application  of  that  rule  of  law,  and  entitles  those  parties  who,  but  for  it,  would 
have  succeeded  to  their  grandmother,  as  her  natural  heirs,  to  take  the  inheritance. 
Each  of  the  Courts  below  has  adopted  a  view  of  the  operation  of  the  Act  favorable 
to  the  respondents,  though  not  precisely  upon  the  same  groimds.  The  Subordinate 
Judge  says :  "  This  Act  was  passed  to  declare  and  amend  the  law  regarding  the 
condition  of  slavery  within  the  territories  of  the  East  India  Company :  and  s.  3 
runs  as  follows : — *No  person  who  may  have  acquired  property  by  his  own  industry 
or  by  inheritance  shall  be  dispossessed  of  such  property,  or  prevented  from  taking 
possession  thereof,  on  the  ground  that  such  person  or  that  the  person  from  whom 
the  property  may  have  been  derived  was  a  slave.'  Now,  in  the  present  case,  the 
plamtiff  alleges  that  had  Amir-ul-Nissa  been  a  free  woman  the  defendants  would 
have  been  her  heirs,  but  because  she  was  a  slave  her  property  goes  to  her  master's 
relatives.  The  section  appears  to  me  clearly  to  apply  to  such  a  contention."  He 
then  discusses  Mr.  Baillie's  view  of  the  effect  of  the  Statute,  as  expressed  in 
Book  IV  of  his  Digest  of  Mahomedan  Law,  and  refers  to  the  absence  of  any  discus- 
sion on  the  subject  before  Mr.  Frere,  when,  indeed,  the  question  had  not  arisen, 
and  ends  by  saying:  "I  think,  then,  that  the  plea  that  Amir-ul-Nissa's  property 
must  go  to  her  husband's  relations  instead  of  to  her  own  grandchildren  because, 
though  subsequently  emancipated  and  married,  she  was  originally  a  slave,  is  one 
which  the  Court  cannot  entertain,  and  that  the  claim  is  on  this  ground  inad- 
missible." 

The  High  Court  say  on  this  subject :  "  We  think  that  Act  V  of  1843  deprived 
the  plaintiff  of  any  right  to  bring  this  suit.  Amir-ul-Nissa  died  in  1857  when 
that  Act  was  in  full  force.  We  think  that  the  effect  of  that  Act  was  to  prevent  the 
enforcement  of  any  rights  which  would,  if  that  Act  had  not  been  passed,  have  arisen 
out  of  the  status  of  slavery.  The  right  claimed  by  the  plaintiff  rests  solely  upon  the 
alleged  fact  that  Amir-ul-Nissa  had  been  at  one  time  the  slave  of  the  late  Nawab. 
He  is  said  by  the  plaintiff  to  have  enfranchised  Amif-ul-Nissa;  and  on  the  autho- 
rity of  1  Baillie's  Digest,  386,  387,  and  3  Hidaya,  444,  445,  it  is  contended  that 
he,  as  her  emancipator,  or,  he  being  dead,  his  nearest  male  relative,  or  in  default 
of  him,  that  male  relative's  heir,  would  be  her  heir,  and  that  neither  her  daughter 
nor  the  defendants  who  are  that  daughter's  daughters  are  so.  That  right,  if  it 
ever  existed,  is,  in  our  opinion,  one  arising  out  of  an  alleged  property  of  the  late 
Nawab  in  Amir-ul-Nissa's  person  and  services  before  he  enfranchised  her,  and  as 
such  is  one  of  the  rights  which  every  Civil  Court  in  British  India  is  prohibited 
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by  8.  2  of  Act  V  of  1843  from  enforcing.     We  are  not  prepared  to  say  whether 
this  case  would  not  also  come  within  the  prohibition  in  s.  3  of- the  same  enactment.'' 

The  High  Court  then  proceeded  mainly  upon  the  2nd  Section,  and  the  Sub- 
ordinate Judge  upon  the  3rd  Section,  of  the.  Act.  In  their  Lordships'  opinion, 
both  Sections  point  to  the  conclusion  that  it  was  the  general  intention  of  ihe 
Legislature  in  passing  this  Act  to  relieve  all  persons  then  subject  thereto  from  all 
the  disabilities  arising  out  of  the  status  of  sLavery ;  and  without  saying  whether 
the  2nd  Section  of  the  Act  is  sufficient  of  itself  to  dispose  of  the  claim  in  this  suit, 
they  have  come  to  the  conclusion  that  the  3rd  Section  at  least  has  that  effect 

The  Section  runs  thus:  ''And  it  is  hereby  declared  and  enacted,  that  no  person 
who  may  have  acquired  property  by  *  inheritance '  shall  be  dispossessed  ca  such 
property,  or  prevented  from  taking  possession  thereof,  on  the  ground  that  such 
person  firom  whom  the  property  may  have  been  derived  was  a  slava"  Various 
arguments  have  been  addressed  to  their  Lordships  as  to  the  non-applicability  of 
this  enactment  to  the  present  case.  It  was  first  said  that  to  apply  it  to  this  case 
would  be  to  give  a  retrospective  effect  to  the  Act,  in  violation  of  the  well-known 
rule  of  construction.  Their  Lordships  cannot  accede  to  that  argument.  The  Act 
was  in  force  at  the  time  of  the  death  of  Amir-ul-Nissa ;  and  the  question  who  is 
entitled  to  succeed  to  her  property  is  determinable  by  the  law  as  it  stood  when 
the  succession  opened.  Their  Lordships  cannot  recognise  any  vested  interest  siud 
to  have  beeju  acquired  previous  to  the  passing  of  the  Act  by  the  unascertained 
persons  who  might  at  her  death  be  the  then  residuary  heirs  of  her  husband,  or 
admit  that  her  husband,  by  the  act  of  emancipation,  acquired  a  vested  right  which 
the  Statute  could  not,  except  by  express  and  retrospective  words,  ta^ke  away« 
One  of  his  residuary  heirs  died  before  the  widow,  and  it  is  not  contended  that  any 
interest  vested  in  him.  The  whole  right,  if  any,  which  can  be  asserted  under  the 
Willa  rule  of  law  is  treated  as  having  been  in  Moinooddin  when  Amir-ul-NisBa 
died.  If  he,  too,  had  died  in  her  lifetime,  the  right  could  not  have  been  asserted 
by  Jbis  sister  and  heiress,  the  plaintiff  in  the  suits.  It  would  have  been  in  some 
more  distant  male  relative  of  the  Nawab. 

It  was  further  contended  that  the  respondents  cannot  claim  the  benefit  of  the 
Statute,  inasmuch  as  they  are  not  persons  ''  who  may  have  acquired  property  by 
inheritance,''  and  that  the  words  are  to  be  construed  by  the  Mahomedan  law, 
which  gives  the  property  to  a  preferable  class  of  heire,  viz.,  the  heirs  of  the  hus- 
band, tne  emancipator.  This  argument  seems  to  their  Lordships  to  reduce'  the 
clause  to  a  nullity.  They  conceive  that  the  words  must  be  taken  to  include  any 
persons  who  would  have  acquired  a  title  to  property  by  right  of  inheritance,  but 
for  some  obstacle  arising  out  of  the  status  of  slavery. 

It  was  argued  by  Mr.  Doyne  that  in  all  probability  the  Legislature  had  not 
its  mind  directed  to  this  somewhat  obscure  branch  of  Mahomedan  law,  and  that 
the  Section  must  be  taken  to  apply  only  to  cases  in  which  the  person  from  whom 
the  property  is  inherited  was  at  the  time  of  his  death  a  slave ;  but.  if  the  third 
Section  were  to  be  taken  subject  to  the  old  Mahomedan  law,  the  master  in  such  a 
case  would  be  entitled  te  take  the  property  of  the  slave ;  and  the  son  of  the  slave, 
or  the  other  natural  heirs  of  the  slave,  could  not  be  said  to  be  persons  "  who  may 
have  acquired  property  by  inheritance."  The  clause  upon  this  construction  of  it 
would  have  no  meaning  or  operation. 

Their  Lordships  cannot  ttccede  to  the  general  proposition  of  Mr.  Doyne  that 
the  operation  of  the  Statute,  or  of  this  pa^icular  Section  in  it,  is  to  be  confined 
to  the  property  of  persons  who  at  the  time  of  their  death  were  slaves.  They  are 
of  opinion  that  in  construing  this  remedial  Statute  they  ought  to  give  to  it  the 
widest  operation  which  its  language  will  permit.  They  have  only  to  see  that  the 
particular  case  is  within  the  mischief  to  be  remedied,  and  falls  within  the  language 
of  the  enactment.  They  find  it  impossible  to  sa}"^  that  this  is  not  the  case  in  the 
present  instance. 
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They  have  already  intimated  their  opinion  that  the  general  scope  and  object 
of  the  Statute  was  to  remove  all  the  disabilities  arising  out  of  the  status  of  slavery. 
The  rule  of  Willa^  whereby  the  natural  heirs  of  the  emancipated  were  excluded 
by  the  heirs  of  the  emancipator  of  the  emancipated,  was  not  less  such  a  disability 
than  the  rule  of  law  whereby  the  natural  heirs  of  the  unemancipated  slave  were 
excluded  by  his  master  or  his  heirs.  As  to  the  language  of  the.  Act,  the  question 
which  arises  upon  the  first;  words  of  the  Section  has  been  already  dealt  with ;  but 
a  further  argument  has  been  founded  upon  the  words  "  that  the  person  from  whom 
the  property  may  be  derived  was  a  slave*'  The  words  are  not  "  was  a  slav^  at 
the  time  of  his  or  her  death/'  and  the  term  may  well  be  taken  to  apply  to  any 
persoii  who  had  at  any  time  been  a  slave.  Putting  this  interpretation  upon  the 
Statute,  their  Lordships  think  that  it  is  sufficient  to  dispose  of  this  appeal  without 
going  into  any  of  the  other  questions  raised  either  of  law  or  of  fact,  and  they  will 
therefore  humbly  advise  Her  Majesty  to  affirm  the  decision  under  appeal,  and  to 
dismiss  this  appeal  with  costs. 


The  28th  March  1879. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Oudh   Talookdars — Sfib'Settlement — Birt   Tenures — Usufructuary  Mortgag 

Redemption — Sale  under  Power  {Effect  of). 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh. 

Rajah  Kishendatt  Ram 
versus    . 
Rajah  Mumtaz  Ali  Khan. 

Without  affinoiug  the  broad  proposition  that  every  purchase  by  a  mortgagee  of  a  sub-tenure 
existing  at  the  date  of  the  mortgage  must  be  taken  to  have  been  made  for  the  benefit  of  the  mortgagor 
so  as  to  enhance  the  value  of  the  mortgaged  property  and  make  the  whole,  including  the  sub-tenure, 
subject  to  the  right  of  redemption  upon  equitable  terms,  it  was  held  in  this  case  that  the  mortgagor 
was  entitled  to  redeem  the  estate  upon  paying  the  purchase  money  of  certain  birt  tenures  of  which  the 
mortgagee  claimed  a  sub-settlement,  plus  the  original  mortgage  money. 

The  effect  of  a  sale  of  a  mortgaged  estate  under  a  power  of  sale  is  to  destroy  the  equity  of  redemp- 
tion in  the  land,  and  to  constitute  the  mortgagee  exercising  the  power  a  trustee  of  the  surplus  proceed 
after  satioFying  his  own  charge,  first  for  the  subsequent  incumbrances,  and  ultimately  for  the  mort- 
gagor. The  estate,  if  purchased  by  a  stranger,  passes  into  his  hands  free  from  all  the  incumbrances. 
There  seems  to  be  no  reason  why  the  second  mortgagee,  who  might  certainly  have  bought  the  equity 
of  redemption  from  the  mortgagor,  should  not  equally  with  a  stranger,  purchase  the  estate  when  sold 
under  a  power  of  sale  created  by  the  mortgagor. 

Mr.  Leith,  Q.C.^  and  Mr,  Doyne  for  Appellant. 
Mr,  Cawie,  Q.C.j  and  Mr.  Graham  for  Respondent. 

Sir  James  Colvile  delivered  judgment  as  follows : — 

The  facts  of  this  case,  though  some  of  them^nv^ere  originally  contested,  are 
now  hardly  in  dispute,  and  may  be  shortly  stated. 

On  the  22nd  May  1846,  Raja  XJmrao  Ali  fUian,  described,  as  the  Zemindar  of 
Ilaka  Utraoli  (the  father  of  the  respondent),  executed  in  favor  of  Pande  Ramdutt 
Ram  (who  is  now  represented  by  his  brother  the  appellant)  the  instrument  of 
mortgage  which  is  at  p.  2  of  the  record.  The  nature  of  the  ijiterest  so  mortgaged, 
or  intended  to  be  mortgaged,  ^11  be  afterwards  considered.  At  present  it  is 
sufficiisnt  to  state  that  the  deed  purported  to  be  a  usufructuary  mortgage  of  the 
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villages  specified  in  ihe  schedule  to  it,  redeemable  on  the  repayment,  at  a  certain 
season  of  the  year,  of  Hs.  36,000,  the  principal  sum  secured;  the  mortgagee 
entering  into  possession,  and  taking,  until  redemption,  the  rents  and  profits  of  the 
mortgaged  property,  in  lieu  of  interest.  Of  those  villages,  two,  viz.,  Panipur  and 
Mubfljrakpur,  have  in  some  way  ceased  to  belong  to  the  estate ;  the  others  have, 
at  p.  129  of  the  record,  been  conveniently  divided  into  seven  separate  classes  or 
groups. 

Immediately  after  the  execution  of  the  deed,  the  mortgagee  attempted  to 
enter  into  the  actual  receipt  of  the  collections  from  the  lands  comprised  in  the 
mortgage,  but  was  encountered  by  the  opposition  of  a  number  of  persons,  who 
claimed  to  hold  all  or  most  of  those  villages  under  various  birt  tenures,  the  effect 
of  which  was  to  make  each  of  them  the  zemindar  of  the  villages  comprised  in  his 
tenure,  rendering  only  some  small  dues  and  payments  to  the  Raja  of  Utrada. 
The  resistance  of  the  birtias  seems  to  have  been  in  a  great  measure  successful ; 
and  it  must  now  be  taken  to  have  been  found  in  the  suit  that  the  birts  were 
valid  and  subsisting  sub-tenures  at  the  date  of  the  mortgage ;  and  that  the  rights 
of  the  birtias^  in  the  different  villages  comprised  in  the  1st,  3rd,  4th,  and  6th  of 
the  seven  classes  or  groups  above  referred  to  were  purchased  by  the  mortgagee 
some  time  in  or  before  the  year  1849.  The  birt  right  (if  any)  in  the  villages  com- 
prised in  the  remaining  three  groups  remained  in  the  original  birtias  or  their 
representatives.  Thus  stood  the  rignts  of  the  parties  at  the  time  of  the  annexa- 
tion of  Oudh. 

At  the  summary  settlement,  posterior  to  Lord  Canning's  proclamation,  the 
mortgagee  appears  to  have  been  allowed  to  engage  for  all  the  villages  contained 
in  the  seven  groups,  and  thenceforward  to  have  held  them  as  a  talook,  subject  of 
course  to  the  right  of  any  subordinate  zemindar,  or  other  sub-tenant,  to  a  sub- 
settlement. 

In  December  1870,  and  in  the  course  of  the  regular  settlement  of  the  pro- 
vince, the  respondent,  as  the  son  and  representative  of  the  original  mortgagor, 
asserted  by  the  present  proceedings  his  right  to  redeem.  That  right,  though  at 
first  disputed,  is  now  admitted,  and  the  only  questions  that  remain  open  between 
the  parties  are  what  are  the  nature  and  extent  of  the  redeemable  interest,  and  on 
what  terms  is  the  right  of  redemption  to  be  exercised.  These  questions  have 
received  three  different  solutions  in  the  course  of  the  voluminous  proceedings  that 
have  been  had  in  the  cause. 

Captain  Forbes,  the  Settlement  Officer,  in  his  proceeding  of  the  5th  November 
1873,  found  that  at  the  time  the  mortgage  deed  was  executed,  the  mortgagor's 
right  and  interest  in  the  property  mortgaged  was  limited  to  the  annual  levy  of  a 
viUage  tax,  called  "  bhent,"  and  of  certain  market  dues,  to  the  occasional  levy  of  a 
cess  known  as  ''  Sharakatana,"  and  to  a  reversionary  right  in  all  lapsed  birt 
estates,  the  title  in  which  had  been  derived  from  the  mortgagor's  family ;  that  the 
taxes  thus  levied  were  of  the  nature  of  feudal  or  manorial  tribute,  and  though 
necessarily  fluctuating  in  amount,  may  be  held  to  be  represented  by  a  sum  equiva- 
lent, as  nearly  as  possible,  on  an  average  to  10  per  cent,  of  the  rental  taken  as  the 
standard  for  assessment  of  the  Grovernment  demand,  and  that  the  right  and 
interest  thus  defined  was  all  that  the  Bajah  of  XTtraola  was  competent  to  convey, 
and  all  that  was  conveyed  under  the  mortgage  deed. 

This  proceeding  being  utfder  a  remand.  Captain  Forbes  was  not  competent  to 
determine  the  case  judicially ;  but,  from  the  above  finding,  it  may  be  inferred 
that,  in  his  opinion,  all  that  the  mortgagor  was  entitled  to  redeem  was  the 
superior  title  as  above  described,  subject  to  the  birt  interests  whether  vested  in 
the  mortgagee  or  others. 

The  Commissioner,  by  his  final  judgment  of  the  20th  June  1874,  decided 
that  what  was  conveyed  by  the  mortgage  and  was  then  redeemable  by  the 
mortgagor  was,  as  between  him  and  the  mortgagee,  the  full  and  unrestricted  pro- 
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prieiary  title  in  the  estates  covered  by  the  deed  of  mortgage.  He  treated  the 
acquisition  of  the  birts  by  the  mortgagee  as  made  on  behalf  of  the  mortgagor,  and 
apparently  proposed  to  idlow  the  former  nothing  for  what  he  had  expended  on 
such  acquisitiona 

This  judgment  was  on  appeal  varied  by  the  Judicial  Commissioner,  whose 
order  of  the  9th  February  1875,  was  in  the  following  terms  : — 

''  The  right  of  redeeming  the  mortgage  on  the  estate  of  Itwa  Ehera^  executed 
in  1253  Fusil  by  Untirao  Ali  Khan,  ancestor  of  plaintiff,  in  favor  of  defendant,  is 
decreed  in  favor  of  plaintiff  on  payment  of  Rs.  36,000,  and  if  the  plaintiff  at  the 
time  of  redemption  pays  to  defendant  the  further  sum  of  Rs.  3,139,  he  will  be 
entitled  to  re-enter  on  the  estate  with  all  the  rights  and  privileges  now  enjoyed 
by  the  defendant,  but  if  he  fail  to  pay  the  further  sum  of  Rs.  3,139  at  the  time  of 
redeeming  the  mortgage,  defendant  will  be  entitled  to  retain  the  rights  and 
interests  of  the  birtia  zemindars  purchased  by  him  in  the  estates  of  Khera  Dih, 
Bankata  Ganeshpur,  Sanapar  and  Itwa,  and  will  retain  these  rights  as  an  absolute 
under-proprietary  tenure  in  subordination  to  plaintiff,  paying  to  the  plaintiff  a 
rent  equivalent  to  the  Government  demand  for  the'  time  being,  with  an  addition 
of  10  per  cent." 

Against  this  order  the  present  appeal  is  preferred.  There  is  no  cross  appeal, 
and  therefore  the  contention  between  the  parties  is  narrowed  to  this,  can  the 
mortgagor,  upon  paying  the  purchase  money  of  the  birts,  plii8  the  original 
mortgage  money,  redeem  the  estate  as  it  is  now  enjoyed  by  the  mortgagee ;  or  i^ 
the  latter  entitled  in  any  case  to  retain  the  rights  and  interests  of  the  birtia 
zemindars  purchased  by  him  as  an  absolute  under-proprietary  tenure  in  sub- 
ordination to  the  talookdar,  and  to  have  a  sub-settlement  on  that  basis. 

The  issue  thus  evolved  from  this  lengthy  litigation  is  a  narrow,  but  a  nice 
and  somewhat  difficult  one. 

The  appellant  originally  insisted  that  what  was  mortgaged  was  the  mere 
right  to  receive  a  malikhana  allowance ;  and  he  still  insists  that  the  mortgage 
must  be  taken  to  have  been  made  subject  to  the  birts ;  that  those  birts,  though 
held  in  some  sense  under  the  Rajah  of  Utraola,  were  distinct  estates ;  that  the 
plaintiff  is  not  entitled  to  redeem  more  than  his  ancestor  mortgaged,  and  that  the 
appellant  or  his  brother  was,  notwithstanding  the  relation  of  moi-tgagor  and  mort- 
gagee, entitled  to  purchase,  and  must  be  deemed  to  have  purchased,  the  birts 
bought  by  him  in  his  own  right,  and  for  his  own  benefit. 

Their  Lordships  are  not  prepared  to  affirm  the  broad  proposition  that  every 
purchase  by  a  mortgagee  of  a  sub-tenure  existing  at  the  date  of  the  mortgage 
must  be  taken  to  have  been  n[iade  for  the  benefit  of  the  mortgagor,  so  as  to 
enhance  the  value  of  the  mortgaged  property,  and  make  the  whole,  including  the 
sub-tenure,  subject  to  the  right  of  redemption  upon  equitable  terms. 

It  may  well  be  that  when  the  estate  mortgaged  is  a  zemindary  in  Lower 
Bengal,  out  of  which  a  putnee  tenure  has  been  granted,  or  one  within  the  ambit 
of  which  there  is  an  ancient  mokurruree  istemrari  tenure,  a  mortgagee  of  the 
zemindaiy,  though  in  pos.session,  might  purchase  with  his  own  funds  and  keep 
alive  for  his  own  benefit  that  putnee  or  mokurruree.  In  such  caoes  the  mortgagee 
can  hardly  be  said  to  have  derived  from  his  mortgagor  any  peculiar  means  or 
facilities  for  making  the  purchase,  which  would  not  be  possessed  by  a  stranger, 
and  may  therefore  be  held  entitled,  equally  with  a*  stranger,  to  make  it  for  his 
own  benefit.  In  such  cases  also  the  putnee,  if  the  putneedar  failed  to  fulfil  his 
obligations,  would  not  be  resumable  by  the  zemindar,  and  the  zemindary  would 
always  have  been  held  subject  to  the  mokurruree. 

Their  Lordships  nevertheless  have  come  to  the  conclusion,  though  not  with- 
out some  doubt  and  difficulty,  tKat  the  decision  of  the  Judicial  Commissioner  was, 
in  the  peculiar  circumstances  of  this  case,  correct,  and  ought  to  be  affirmed. 

The  first  point  to  be  considered  is  what  is  the  true  construction  of  the  original 
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contract,  and  what  were  the  intentions  and  understanding  of  the  parties  to  it. 
The  deed  was  not  in  terms  made  subject  to  recognized  birts,  for  it  contains  no 
reference  to  them.  On  the  face  of  it  it  is  a  moii;gage  of  the  ilaka  or  ilakas,  con- 
sisting of  the  35  villages,  one  piece  of  land,  and  one  jote,  "  including  all  the 
internal  and  external  rights  which  had  descended  to  the  mortgagor  from  his 
ancestors."  And  it  is  expressed  to  be  upon  the  following  conditions,  viz.: — 
"  That  the  said  Pande  is  allowed  to  take  possession  of  the  said  villages,  and  enter 
into  engagement  with  the  Government  for  the  payment  of  revenue.  I  (the  mort- 
gagor) shall  have  nothing  to  do  with  the  profits  of  the  estate,  or  to  stop  the 
injuries  which  may  be  done  to  it.  I  shall  be  entitled  to  redeem  the  estate  when 
I  pay  the  said  sum  (the  Bs.  36,000)  in  one  lump  to  the  Pande  in  the  month  of 
Bysack,  when  there  are  no  crops  standing  on  the  ground."  "  If  any  one  appears 
to  lay  claim  to  the  said  estate,  it  will  be  my  duty  to  defend  the  suit,  with  which 
the  Fahde  shall  have  nothing  to  do."  The  last  stipulation  obviously  points  to  a 
possible  claim  by  title  paramount  to  the  whole  zemindary,  and  is  in  the  nature  of 
a  covenant  for  title.  The  other  stipulations  plainly  indicate  that  the  mortgagee, 
until  redemption,  was  to  be  the  zemindar  de  facto  of  the  estate,  with  all  the  rights, 
privileges,  and  powers  of  a  zemindar,  as  between  him  and  the  sub-tenaHts ;  that 
he  was  to  take  the  profits  of  it,  and  defend  it  against  the  injuries  done  to  it;  and, 
further,  that  it  was  in  the  contemplation  of  both  parties  that  he  might  take 
possession  of  the  villages,  and  receive  the  collections  from  them.  This  construction 
is  consistent  with  the  decisions  of  all  the  Courts  that  have  dealt  with  the  case. 
All  have  negatived  the  original  contention  of  the  defendant,  that  the  plaintiff  had 
no  other  right  than  that  of  redeeming  a  malikhana  allowance,  and  have  held  that 
the  subject  of  the  mortgage  was  the  talookdary  interest,  with  all  its  incidents, 
whatever  that  itiight  include. 

The  next  point  to  be  considered  is  what  was  the  natui-e  of  the  birt  tenure, 
and  what  the  relations  between  the  birtias  and  the  superior  zemindar.  Upon 
this  point  their  Lordships  were  referred  by  Mr.  Doyne  to  the  Settlement  Circular 
of  the  29th  January  1861,  being  an  ofiiciaJ  paper  issued  by  the  then  Chief  Com- 
missioner of  Oudh  by  way  of  instructions  relative  to  the  regular  settlement  of  the 
province  then  about  to  be  made. 

The  material  paragraphs  of  the  paper  are  the  18th  to  the  25th,  both  inclusive 
The  18th  says  that  birts  were  given  for  whole  mouzahs,  or  patches  of  lands 
in  mouzahs,  and  proposes  in  the  first  instance  to  deal  with  the  latter.  The  19th 
says,  "  These  tenures,  when  granted  by  the  talookdar  for  money  received,  will  be 
maintained  as  representing  the  proprietary  rights  of  the  birtias,  who  by  purchase 
have  acquired  the  position  of  intermediate  holders,  and  as  constituting  the  portion 
of  profits  left  them  by  the  talookdar."  And  then,  after  distinguishing  between 
birts  given  by  talookdars,  and  those  given  by  mere  thekedars,  and  treating  the 
latter  as  not  entitlbd  to  be  maintained,  it  says,  "Birts  given  by  the  original 
zemindars  before  the  village  was  incorporated  in  the  talooka  will  be  upheld, 
unless  the  talookdar  resumed  them  prior  to  1262-63."  The  21st  paragraph  says, 
"  Birts  of  entire  mouzahs  are  very  common  in  Gondah  and  Oorakpore.  They 
originated  in  purchases  from  needy  talookdars,  and  sometimes  in  clearing  leases 
of  jungle  land.  In  the  Utraula  and  Batui  per£;unnahs  of  the  Gondah  districts, 
the  birtias  had  been  in  many  instances  admitted  to  direct  engagements  with  the 
Native  Government  for  yeacs  previous  to  the  annexation,  and,  of  course,  were 
settled  with,  and  should  have  been  so  at  the  late  summary  settlement,  on  the 
principle  that  we  are  not  bound  to  restore  to  the  talookdars  what  they  had  lost 
before  our  rule  commenced.'*  The  22nd  paragraph  says,  *'  In  other  instances  the 
birtias  held  under  the  talookdar  on  the  terms  of  their  birt  pottahs.  These  gene- 
rally were,  that  10  per  cent,  or  dyhak,  as  it  was  called,  on  the  amount  of  the 
pottahs,  should  be  returned  to  them ;  that,  while  they  held  on  their  pottahs,  the 
entire  control  of  the  village  rested  with  them ;  and,  if  they  threw  them  up  rather 
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than  accept  enhanced  terms,  they  were  entitled  to  10  per  cent,  on  the  collections. 
Sometimes  the  birtia's  proprietary  profits  were  shown  m  holding  a  portion  of  the 
area  '  nankar.' "  The  23ra  paragraph  says, ''  In  other  instances,  the  birtias  had 
been  stripped  of  every  vestige  'of  proprietary  right,  for  embarrassed  talookdars 
would  sell  the  birt  of  a  village  seveiul  times  over,  and  nothing  was  more  common 
than  to  see  several  claimants  to  the  birt  of  a  village,  each  with  his  pottah  in 
correct  form."  The  24th  paragraph  says,  *'  Where  the  birtia  has  lost  possession, 
there  is  no  more  to  be  said.  We  are  not  to  restore  it  to  him,  but  the  Chief 
Commissioner  is  clearly  of  opinion  that  the  birtias  who  were  found  in  direct 
engagement  with  the  State  at  annexation,  or  who  have  uninterruptedly  held 
whole  villages  on  the  terms  of  their  pottahs  under  the  talookdars,  must  be  main- 
tained in  the  full  enjoyment  of  their  rights  in  subordination  to  the  talookdars. 
It  is  no  argument  that  the  talookdar  may  not  realize  more  than  10  per  cent, 
above  the  Qovemment  demand.  Such  birt  tenures  must  be  considered  an  inter-, 
mediate  interest  between  the  talookdar  and  the  ryot,  and,  as  such,  entitled  to  be 
maintained."  The  25th  param,ph  says,  "The  meaning  of  the  term  'birt'  is  a 
'  cession.'  It  is  the  purchase  of  tiie  proprietary  rights  subordinate  to  the  talookdars 
on  certain  conditions  as  to  payment  of  rent,  which  were  held  to  be  bindings 
though  undoubtedly  often  violated  by  superior  power.  In  Gorakpore  the  birtias 
were  generally  admitted  to  direct  engagements,  though  charged  with  a  malikhana 
of  20  per  cent,  to  the  talookdar.    Here  he  must  deal  with  the  superior  party." 

The  result  of  what  has  been  cited  seems  to  be  that,  under  the  nuwabi,  thesa 
birt  tenures  were  presumably  carved  out  of  the  talookdar's  or  superior  zemindar^s 
estate ;  that  they  were  held  under  him  upon  terms  varying  according  to  the  terms 
of  the  particular  pottah  or  contract,  and  possibly  according  to  the  custom  of  a 
particular  district ;  that  they  did  not  necessarily  entitle  the  holders  of  them  to 
engage  directly  with  the  Government  for  the  revenue ;  that  when  such  direct 
engagements  took  place  malikhana  was  payable  to  the  talookdar ;  that  they  were 
sometimes  resumable,  and  when  resumed  would  fall  into  the  parent  estate;  and 
that  in  all  cases  the  relation  of  superior  lord  and  tenant  subsisted  between  the' 
zemindar  and  the  birtias,  a  relation  which,  in  an  unsettled  state  of  society  like 
that  of  Oudh  under  the  nuwabi,  would  probably  involve  more  or  less  of  power  in 
the  former  over  the  latter,  and,  in  dealings  between  them,  give  to  the  zemindar 
advantages  which  would  not  be  possessed  by  a  stranger.  On  the  other  hand,  it  is 
clear  that  birts  stiU  subsisting  are  tenures  whidi  would  entitle  their  holders  to 
sub-settlement  under  "  The  Oudh  Sub-settlement  Act  of  1866." 

The  question,  however,  remains,  what  was  the  effect  as  between  the  mortga^r 
and  the  mortgagee  of  the  .purchases  by  the  latter  of  the  birts  in  question  ?  To 
determine  tiiis  it  is  desirable  to  consider,  somewhat  more  in  detail,  what  has  been 
his  course  of  action. 

Upon  the  evidence  in  the  cause  it  would  seem  that,  in  and  after  the  year 
1254  E.  (probably  the  first  settlement  after  the  execution  of  the  mortgage),  the 
mortgagee  was  permitted  to  engage  for  the  whole  estate,  although  some  at  least 
of  the  birtias  bad,  in  former  years,  been  allowed  to  engage,  for  the  pertioolar 
villages  comprised  in  their  tenures,  directly  with  the  Uovemment,  and  that  he 
continued  so  to  do  up  to  the  time  of  annexation.  The  first  summary  setUem^^t 
after  that  event  seems,  however,  in  accordance  with  the  policy  that  then  pre- 
vailed, to  have  been  made  with  some  at  least  of  the  l^irtias,  including  even  those 
of  Itwa,  who  are  now  said  to  have  previously  parted  with  all  their  birt  interests.  . 

It  has  also  been  proved  that,  immediately  after  the  execution  of  the  mortgage, 
the  mortgagee  attempted  to  enter  into  the  direct  receipt  of  the  collections  of  all 
the  villages  by  force  of  his  talookdary  title,  and  was  only  prevented  irom  doing  so 
by  the  resistance  of  the  birtias,  and  the  interposition,  with  or  without  jurisdicUon, 
of  the  officer  called  the  nazim.  Here,  then,  the  talookdar,  de  facto,  was  in  open 
conflict  with  tenants  of  the  estate  claiming  to  be  birtias.     There  is  no  proof  of 
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'  any  regular  trial  and  determination,  by  a  civil  court,  of  the  disputed  right.  The 
nazim  may  have  taken  action  merely  as  a  matter  of  policy,  and  to  prevent  dis- 
turbance. Then  follow  the  purchases  in  1256  F.  and  1257  F.,  and  the  execution 
of  the  deeds  by  virtue  of  which  the  birtias,  for  very  inconsiderable  sums,  conveyed 
their  interests  in  the  birts  in  question  nominally  to  Pande  Ram  Dutt  Ram.  There 
is,  however,  no  evidence  of  the  negotiations  which  led  to  these  contracts ;  nothing 
which  shows  upon  what  basis  they  proceeded ;  how  fieur,  in  making  the  purchases^ 
the  Pande  was  acting  in  the  character,  and  using  the  powers,  of  talookdar,  or  how 
far,  in  doing  so,  he  was  compromising  alleged  rights  which  might  otherwise  have 
been  successfully  asserted  for  the  benefit  of  the  estate.  The  appaorent  inadequacy 
of  the  consideration  money  affords  a  strong  argument  for  supposing  that  the 
transactions  may  have  been  in  the  nature  of  comprooiises,  which  the  powers  of 
talookdar  were  exerted  to  effect  on  favomble  terms. 

Again,  what  followed  on  the  purchases?  Had  they  been  made  by  or  on 
behalf  of  a  talookdar  holding  under  an  absolute,  as  distinguished  from  a  mortgage, 
title,  the  tenures  would,  as  a  matter  of  course,  have  merged  in  the  talook.  The 
mortgagee  seems,  imtil  the  institution  of  these  proceedings,  to  have  treated  them 
as  so  meiged.  He  is  not  shown  to  have  taken  any  steps  to  keep  them  alive,  as 
distinct  sub-tenures^  for  his  own  benefit.  On  the  contrary,  at  the  time  of  the  first 
summary  settlement  after  annexation,  he  never  sought  to  engage  for  these  villages 
as  birtia,  and  on  the  siunmary  settlement  after  Lord  Canning's  proclamation,  be 
did  in  fisict  engage  for  them  as  talookdar,  and  as  parcel  of  the  talook.  His  conduct 
is  not  surprising.  He  probably  did  not  contemplate  redemption  (in  this  very  suit 
he  disputed  the  right  to  redeem),  and  he  therefore  not  unnaturally  dealt  with  the 

^  birts  as  merged  in  the  talook,  thereby  enhancing  the  value  of  the  mortgaged 
estate,  of  which  he  expected  to  become  absolute  proprietor. 

Again,  had  the  mortgagor  redeemed  before  these  purchases  he  would  have 
resumed  his  position  as  talookdar,  with  the  means  of  dealing  on  favorable  terms 
with  birtias  who  have  proved  to  have  been  willing  to  part  with  their  interests 
for  very  inoonsiderable  sums.  The  morfc^gee,  taking  advantage  of  his  position 
of  talookdar  de  facto,  has  so  acquired  the  birts  and  allowed  them  to  merge  in  the 
talooka.  To  allow  him  now  to  revive  these  birts  for  his  own  benefit,  with  the 
certainty  of  tenure  and  increased  value  which  the  regular  settiement  will  give 
them,  would  obviously  alter  the  position  of  the  mortgagor  for  the  worse,  by 
reducing  the  redeemable  estate  pro  tanfdo  to  a  mere  right  to  malikhana,  and  possibly 
rendering  the  talooka  no  longer  worth  redemption. 

Their  Lordships  are  therefore  of  opinion  that  the  Judicial  Commissioner  had 
Btrong  grounds  for  applying  the  principle  which,  he  explains  by  his  subsequent 
Minutas  of  tiie  26th  January  and  the  9th  February  1875,  he  intended  to  affirm  in 
his  order  of  remand  of  the  26th  March  1873.  In  his  final  judgment  he  says  that 
his  intention  in  sending  the  case  back  to  the  Commissioner's  Coui*t  was  to  ascertain 
whether  the  defendant  could  prove  that  he  had  increased  the  value  of  the  estate 
by  buying  up  certain  incumbrances,  and,  if  so,  whether  he  had  any  claim  on  the 
plaintiff  in  respect  of  his  expenditure  on  this  account. 

There  was  some  discussion  at  the  bar  on  the  English  decisions  upon  similar 
questions  between  mortgagor  and  mor^gee.  If  the  principle  invoked  depended 
upon  any  technical  rule  of  English  law,  it  would  of  course  be  inapplicable  to  a 
case  determinable,  like  this,  on  the  broad  principles  of  equity  and  good  conscience. 
It  is  only  applicable  because  it  is  agreeable  to  general  equity  and  good  conscience. 
And,  again,  if  it  possesses  that  character,  the  limits  of  its  applicability  are  not  to 
be  taken  as  rigidly  defined  by  the  course  of  English  decisions,  although  those 
decisions  are  undoubtedly  valuable,  in  so  far  as  they  recognize  the  general  equity 
of  the  principle,  and  show  how  it  has  been  applied  by  the  Courts  of  this  country. 
It  is  therefore  desirable  shortly  to  notice  the  arguments  on  this  point  It  seems 
to  their  Lordships  that^  although  some  of  the  earlier  cases  may  have  been  qualified 
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by  more  recent  decisions,  the  general  principle  is  still  recognized  by  English  law 
to  this  extent,  viz,,  that  most  acquisitions  bj'-  a  mortgagor  enure  for  the  benefit  of 
the  mortgagee,  increasing  thereby  the  value  of  his  security;  and  that,  on  the 
other  hand,  many  acquisitions  by  the  Inortgagee  are  in  like  manner  treated  as 
accretions  to  the  mortgaged  property,  or  substitutions  for  it,  and,  therefore,  subject 
to  redemption.     The  law  laid  down  in  JRakestraw  v.  Brewer,  2  P.  W.  611,  as  to 
the  renewal  of  a  term  obtained  by  the  mortgagee  of  the  expired  term,  being,  "  as 
coming  from  the  same  root,"  subject  to  the  same  equity,  has  never  been  impeached. 
The  English  case  which  in  its  circumstances  comes  nearest  to  the  present  is  that 
of  Doe  V.  Pott  and  others,  2  Doug.  709,  in  which  the  principle  was  enforced  against 
a  mortgagor.     It  was  there  held  that  if  the  lord  oi  a  manor  mortgage  it  in  fee, 
and  afterwards,  pending  the  security,  purchase  and  take  surrenders  to  himself  in 
fee  of  copyholds  held  of  the  manor,  they  shall  enure  to  the  mortgagee's  benefit,  and 
the  lord  cannot  lessen  the'securit}'^  by  alienating  them.     It'  is  difficult  to  see  why, 
as  in  the  case  of  a  renewable  lease,  the  same  equity  should  not  attach  to  the 
mortgagee,  particularly  if  by  reason  of  his  position  as  mortgagee  in  possession  he 
has  had  peculiar  facilities  for  obtaining  the  surrenders.     Some  stress  was  laid 
upon  the  case  of  Shaw  v.  Bunny,  33  Beav.  494,  in  which  Lord  Romilly,  Master 
of  the  Rolls,  held  that  a  second  mortgagee  was  entitled,  equally  with  a  stranger, 
to  purchase  for  his  own  benefit  the  mortgaged  estate  when  sold  under  a  power  of 
sale  contained  in  the  first  mortgage.   An  opinion  to  the  same  effect  had  previously 
been  expressed  by  Vice-Chancellor  Kindersley,  in  Parkinson  v.  Hanoury,  1  De 
Gex  and  Smale,  though  he  decided  that  case  against  the  second  mortgagee  on  the 
ground  of  his  having  had  actuai  notice  of  an  irregularity  in  the  sale.    These 
authorities,  however,  do  not  seem  to  their  Lordships  to  touch  the  present  case. 
The  effect  of  a  sale  under  a  power  of  sale  is  to  destroy  the  equity  of  redemption 
in  the  land,  and  to  constitute  the  mortgagee  exercising  the  power  a  trustee  of  the 
surplus  proceeds,  after  satisfying  his  own  charge,  first  for  the  subsequent  incum- 
brancers, and  ultimately  for  the  mortgagor.  The  estate,  if  purchased  by  a  stranger, 
passes  into  his  hands  free  from  all  the  incumbrances.    There  seems  to  be  no  reason 
why  the  second  mortgagee,  who  might   certainly  have  bought  the  equity  of 
redemption  from  the  mortgagor,  should  not,  equally  with  a  stranger,  purchase  the 
estate  when  sold  under  a  power  of  sale  created  by  the  mortgagor.     Upon  the 
whole,  then,  their  Lordships  are  of  opinion  that  the  decision  of  the  Judicial  Com- 
missioner is  equitable  and  correct,  and  they  will  humbly  advise  Her  Majesty  to 
affirm  it,  and  to  dismiss  this  appeal  with  costs. 


The  7th  May  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

Partitim  (Buiwarra) — Order  of  Collector— Reg.  XIXqfl8l4i,  s.  13 — Execution 

Sale — Proof  of  Judgment, 

■ 

On  Appeal  from  tlie  High  Court  at  Calcutta, 

Hurro  Soondari  Debia  Chowdhrani 

versus 
Kesub  Chunder  Acharjya  Chowdhry. 
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The  plaintiff  was  held  to  have  derived  no  title  from  a  hutmarra  without  proving  the  order  ol 
partition  drawn  out  by  the  Collector  in  pursuance  of  s.  13  Reg.  XIX  of  1814,  by  analogy  to  the  rule  in 
England  that,  if  a  man  claims  property  under  a  title  derived  from  a  sale  in  execution  of  a  judgment  to 
which  he  is  a  party,  it  is  not  sufficient  to  prove  the  writ  of  execution,  bat  he  must  prove  the  judgment 
in  order  that  the  Court  may  see  that  the  writ  of  execution  was  warranted  by  the  judgment. 

Mr,  Doyne  and  Mr,  Chalmers  for  Appellant. 
Mr,  John  Cutler  for  Respondent. 

This  is  a  suit  brought  by  Hurro  Soondari  Debia,  the  widow  of  the  late 
Anund  Chunder  Acbarjya,  against  Ishan  Chunder  Acharjya  and  Kesub  Chunder 
Achaijya,  the  sons  of  the  late  Bam  Chunder,  by  which  she  seeks  to  recover  certain 
portions  of  three  villages  called  respectively  Byara^  Kismut  Kandania»  and 
Bhatipara. 

Anqnd  Chunder  and  Bcim  Chunder  were  brothers,  and  were  entitled  jointly 
to  an  estate  consisting  of  a  portion  of  Fergunnah  Alapsing.  Proceedings  were 
taken  under  fieg.  XiX  of  18JL4  of  the  Bengal  Code  for  a  partition  of  the 
estate,  ^ot thispurpose it  was  divided  into  three  dehas,  or  circles, called Eoomria, 
ELandania,  and  Dhanikhola.  An  Ameen  was  deputed  to  make  the  partition,  and 
according  to  the  goshwara  or  abstract  statement  prepared  by  him  which  is  set  out 
in  the  Supplementary  Record,  eq*ch  pacty  was  to  receive  certain  villages  in  each 
of  the  three  circles ;  but  in  order  to  make  equality  of  partition  the  three  villages 
which  were  the  subject  of  the  suit,  viz,,  Byara,  Kismut  Kandania,  and  Bhatipara, 
were  proposed  to  be  divided  in  unequal  portions  between  the  two  parties. 

Village  Byara  was  in  circle  Koomria,  J^ismut  Eandania  in  circle  Kandania, 
and  village  Bhatipara  in  circle  Dhanikhola. 

The  goshwara,  so  far  as  it  related  to  the  villages  in  question,  was  divided 
into  several  columns  ;  the  first  contained  the  name  of  the  village,  the  second  the 
extent  of  the  share  to  be  allotted,  the  tenth  the  assessed  jumma  of  the  share 
allotted,  and  the  intermediate  columns  the  description  of  the  lands  included  in 
the  share  allotted,  such  as  unculturable  waste  land,  culturable  waste  land,  assessed 
land  in  eulbivation,  etc. 

It  appears  th^  the  three  circles  were  intended  to  be  divided  in  such  a 
manner  that  each  party  was  to  receive  villages  and  portions  of  villages,  of  which  the 
assessed  jumma  of  those  included  in  circle  Koomria  was  stated  to  be  Rs.  10,735  odd, 
and  of  those  included  in  circle  Eandania  Rs.  3,118  odd,  and  of  those  included  in 
circle  Dhanikhola  jEls.  3,059  odd.  (See  Supplemental  Record,  pages  4  and  5,  and  38 
and  39.) 

Those  amounts  were  inclusive  of  the  amounts  which  in  the  goshwara  were 
stated  to  be  the  assessed  iummas  of  the  portions  of  the  three  villages  intended  to 
be  allotted  to  the  respective  parties.  For  instance,  the  sum  of  Rs.  305  odd,  stated 
to  be  the  assessed  jumma  of  the  share  ef  village  Byara  proposed  to  be  allotted  to 
the  plaintiff,  was  included  in  the  Rs.  10,735,  the  assessed  jumma  of  the  whole  of 
her  share  of  circle  Eoomria,  in  which  the  village  was  situate,  whilst  the  sum  of 
Rs.  371  odd,  stated  to  be  the  assessed  jumm^  of  the  defendant's  share  of  the  same 
village,  was  included  in  the  sum  of  Rs.  10,735,  the  assessed  jumma  of  Ins  share 
of  thajb  circle. 

It  should  be  remarked  that  although  the  portion  of  the  village  proposed  by 
the  Ameen  to  be  allotted  to  the  plaintiff  was  gr^eater  than  that  proposed  to  be 
allotted  to  the  defendant,  tlie  former  being  2.  14.  2.  2.  and  the  latter  2.  12.  0.  1., 
the  assessed  jumma  of  the  proposed  share  of  the  defendant  was  greater  than  that 
of  the  plaintiff.  This  is  accounted  for  by  the  fact  that  the  share  of  the  plaintiff 
contained  more  unculturable  waste  land  than  the  share  of  the  defendant,  whilst 
the  quantity  of  assessed  land  in  cultivation  in  the  plaintiff's  share  bore  the  pro- 
portion to  the  assessed  land  in  cultivatioi;!  in  ijie  defendant's  share  of  79  to  100. 

In  England  if  a  man  claims  property  under  a  title  derived  through  a  sale  in 
execution  of  a  judgment  to  which  he  is  a  party,  it  is  not  sufficient  to  prove  tl^e 
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writ  of  execution,  but  he  must  prove  the  judgment  in  order  that  the  Court  may 
Bee  that  the  writ  of  execution  was  warranted  by  the  judgment.  So  here  the 
plaintiff  ought  to  have  proved  the  order  of  partition  drawn  out  by  the  Collector 
in  pursuance  of  s.  13  of  the  Regulation.  But  no  such  order  was  produced  or 
put  in  evidence,  and  there  is  nothing  except  the  istahar  of  the  Deputy  Collector 
to  show  that  the  partition  of  the  villages  was  ever  completed.  The  plaintiff  in 
her  plaint  alleges  that  the  butwarra  was  approved  by  the  Sudder  Board  of  Revenue, 
but  there  was  no  evidence  to  that  effect.  It  is  evident  from  the  goshwara  that 
the  shares  of  the  three  villages  were  intended  to  be  divided  by  metes  and  bounds, 
otherwise  the  Ameen  could  not  have  stated  the  quantity  of  uncuIturaUe  waste 
and  of  assessed  land  in  cultivation,  and  of  the  other  description  of  lands  intended 
to  be  included  in  each  of  the  shares.  The  plaintiff  states  in  her  plaint  that  the 
shares  of  the  villages  were  not  definitely  demarcated,  but  remained  undivided  and 
joint.  She  relies  upon  the  istahar  of  the  Deputy  Collector  of  the  4th  October 
1861  (Record,  p.  75),  directed  to  the  Nazir  of  the  CoUectorate,  directing  him  to 
require  the  ryots  to  pay  their  rents  to  the  plaintiff  and  to  the  opposite  party 
according  to  the  shares  stated  in  the  schedule  thereto,  in  which  the  shares  were 
stated  as  in  the  second  column  of  the  Ameen's  goshwara,  instead  of  in  the  tenth 
colunm  thereof,  thus  fixing  the  shares  according  to  the  quantity  instead  of  the 
quality  and  value  thereof,  which  were  the  basis  of  the  partition.  For  instance, 
the  plaintiff's  share  of  the  Byara  was  stated  to  be  2.  14.  2.  2.,  and  the  defendant's 
2.  12.  0.  1.,  which  gave  the  plaintiff  a  larger  share  in  quantity  without  referring  to 
the  quality  of  the  land  or  to  the  fact  that  in  the  goshwara  the  assessed  rent  of  the 
plaintiff's  share  was  less  than  that  of  the  defendant's  share.  It  is  clear  therefore 
that  if  the  butwarra  was  completed  according  to  the  Ameen'a  report  the  istahar 
was  not  warranted  by  it. 

The  plaintiff's  case  was  that  in  the  year  1861  she  was  [>ut  into  possession 
according  to  the  share  stated  in  the  schedule  to  the  istahar,  and  that  she  was 
dispossessed  by  the  defendants  in  1865  of  so  much  of  the  villages  as  was  in  excess 
of  a  one-half  share  thereof. 

It  was  remarked  by  Mr.  Cutler,  and  it  appears  to  their  Lordships  that  the 
remark  is  entitled  to  considerable  weight,  that  from  1865  the  plaintiff  did  nothing 
until  1873,  when  she  presented  a  petition,  which  is  to  be  found  at  page  121  of 
the  Record,  in  which  she  stated :  **  There  was  no  division  of  the  lands  and  rent 
thereof;  and  as  the  lands  and  rent  of  the  villages  given  in  the  schedule  have  not 
been  demarcated  and  divided,  there  is  great  inconvenience  in  cultivation,  habita- 
tion, and  collections,"  etc. ;  and  therefore  she  prayed  that  a  butwarra  might  be 
made,  dividing  the  villages  according  to  metes  and  bounds,  and  to  have  a  regular 
partition  made  of  them.  The  Collector  ordered,  "  That  a  perwannah  be  issued  to 
the  Ameen  to  measure  all  the  lands  of  the  villages  mentioned  in  the  partition 
and  according  to  the  quantitv  of  the  lands  and  the  number  of  dehas,  first  to 
separate  the  lands  in  the  petitioner's  share,  and  then  to  prepare  a  saham  of  the 
shares  of  the  proprietors  of  the  mehals,  the  subject  of  partition ;"  in  fact  he 
ordered  that  there  should  be  a  regular  partition  of  the  villagea  That  order  was 
made  by  the  Collector  on  the  6th  September  1873.  Nothing  appears  to  have  been 
done  upon  it,  but  on  the  20th  September  1873  the  plaintiff  commenced  her  suit, 
seeking  to  recover  the  proportions  of  the  three  vill^es  according  to  the  second 
column  in  the  Ameen's  goshwara,  as  ordered  by  the  istahar.  The  Judge  of  the 
first  Court  acted  upon  the  istahar,  and  held  that  the  plaintiff  was  entitled  to 
recover  the  rents  of  the  three  villages  according  to  the  proportions  given  in  the 
second  column  of  the  Ameen's  goshwara ;  but  the  High  Court  considered  that  the 
Subordinate  Judge  had  misunderstood  the  butwarra  and  the  Ameen's  Report,  and 
they  considered  that  it  was  intended  to  divide  the  villages,  not  according  to  the 
proportions  mentioned  in  the  second  column,  that  is  to  say,  according  to  the 
quantity  of  the  land,  but  according  to  the  value  thereof  as  ascertained  in  the  column 
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defining  the  fixed  jumma  thereof.  They  say,  ''  It  is  admitted  on  all  hands  that 
the  butwarra  efiected  no  separate  definition  of  lands  in  those  villages  in  which 
each  shareholder  had  a  division  of  interests.  In  NTouzah  Byara,  for  example, 
the  saham  paper  records  that  the  total  amount  of  xent  paying  lands  apper- 
taining to  defendant's  share  is  116  puras  odd^  of  which  4  puras  odd  .are 
unculturable  or  fallow,  and  the  balance,  111  puras  odd,  are  paddy  lands,  and  that 
the  gross  rental  is  Rs.  371.  2.  9.  On  the  other  hand,  the  total  amount  of  rent 
paying  lands  appertaining  to  plaintiff's  share  in  this  village  is  127  puras  odd,  of 
which  41  puras  odd*  are  unculturable  or  fallow^  and  the  balance,  86  puras  odd, 
paddy  lands,  while  the  gross  rental  is  Bs.  305.  6.  0.  There  is  thus  the  anomaly 
presented  of  the  larger  gross  area  of  land  falling  to  the  plaintiffs  share « carrying 
with  it  a  smaller  rental  than  the  lesser  area  assigned  to  the  defendant's  share. 
The  same  divergences  between  area  and  rental  exist  in  respect  of  the  other  two 
villages  of  Kandania  and  Bhatipara.  It  is  thus  at  once  apparent  that  the 
specificatifon  of  shares  which  appears  in  the  second  column  of  the  saham  paper 
has  reference  not  to  the  proportion  of  the  rent  due  to  and  realizable  by  each 
shareholder,  but  to  the  total  quantity  of  the  land  held  by  him  in  each  village ; 
and  the  fact  that  thq  rental  is  not  in  proportion  to  the  total  area  is  evidently 
attributable  to  the  character  of  the  lands  apportioned." 

It  appears  to  their  Lordships  that  the  High  Court  were  right  in  that  view 
of  the  butwarra,  and  that  the  plaintiff  is  not  entitled  to  recover  according  to  the 
quantity  of  the  land,  but  that  if  she  was  entitled  to  recover  at  all,  it  ought  to  be 
in  proportion  to  the  rents  specified  in  the  last  column.  It  appears  to  their  Lord- 
ships that  the  plaintiff  had  to  make  out  her  title.  No  order  of  the  Collector  for 
the  butwarra  was  proved.  The  Ameen  had  no  power  to  make  it,  and  it  never 
was  completed  as  regards  the  three  villages  in  question,  which  according  to  the 
Ameen's  report  must  have  been  intended  to  be  divided  by  metes  and  bounds. 
The  plaintiff  derived  no  title  from  the  butwarra  to  recover  the  land  in  the 
proportions  claimed,  nor  is  it  equitable  that  she  should  do  so. 

Under  these  circumstances  tbeir  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  judgment  of  the  High  Court,  and  the  appellant  must  pay  the  costs 
of  this  appeal 


The  8th  May  1879. 

Preaevt : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E,  Smith,  and 

Sir  Robert  P.  Collier. 

Registration  {of  Lease) — Pottahs  and  MochuUcaa — CuUivating  Tenants — Inter' 
Tnediate  Holders— Act.  XX  of  1866,  ss.  2  and  17— Madras  Act  VIII  cf 
1865  ss.  3,  8,  9, 10,  and  11. 

On  Appeal  from  the  High  Court  at  Madras. 

Ramasawmi  Chetti 
^  versvs 

The  Collector  of  Madura  and  Agent  to  the  Court  of  Wards  on  behalf  of 
Bhaskarasawmi  Setupati,  Zemindar  of  Bamnad,  a  Minor. 

The  pottabs  or  mochulkas,  as  defined  in  s.  8  of  the  Madras  Act  VIII  of  1866,  which  are  excluded 
from  the  operation  of  the  Registration  Act  XX  of  1866  by  ss.  2  and  17,  refer  only  to  leases  execated  by 
tenants  who  are  cultivating  the  land  and  their  immediate  landlords,  and  not  to  leases  granted  by 
zemindars  to  intermediate  holders. 

8emble.—The  operation  of  the  proviso  to  s,  11  of  the  Madras  Act  was  not  intended  to  be  confined 
to  cases  in  which  suits  are  brought  under  ss.  8,  9,  and  10,  but  to  apply  to  all  pottahs  which  come 
within  8. 3. 
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Mr,  Mayne  for  Appellant. 

Mr,  Cowie,  Q,C.,  and  Mr.  Graham  for  Bespondoni. 

Si/r  Montague  Smith  delivered  judgment  as  follows : — 

This  was  a  suit  brought  by  the  Collector  of  Madura,  acting  for  the  Court  of 
Warder  on  behalf  of  the  minor  zemindar  of  Bamnad,  against  the  defendant  to 
recover  possession  of  the  village  of  Selugai,  and  also  to  set  aside  a  lease  of  that 
village,  granted  by  the  late  zemindar  of  Ramnad,  the  minor's  father,  in  the  year 
1870.  The  learned  Counsel  on  the  part  of  the  appellant,  the  defendant  below, 
has  not  sought  to  impeach  the  judgments  of  the  Courts  below  so  far  as  they  set 
aside  the  lease  of  1870,  but  his  contention  has  been  directed  to  establish  a  former 
pottah  which  had  been  granted  by  the  late  zemindar  to  the  appellant's  father  in 
the  year  1867.  It  does  not  appear  that  the  question  which  has  been  argued  at 
the  Bar  was  the  subject  of  decision  in  the  High  Court.  The  judgment  of  the 
District  Judge  of  Madura  proceeded  upon  the  footing  that  the  docuDoent  of  1867 
was  inadmissible  in  evidence.  It  is  an  unregistered  document  made  before  the 
biith  of  the  present  plaintiff.  The  District  Judge  also  held  that  the  lease  of  1870 
which  was  registered  did  not  bind  the  minor  plaintiff,  inasmuch  as  it  was  g^nted 
after  his  birth,  and  upon  considerations  which  did  not  support  it  against  his 
inchoate  title.  Their  Lordships  feel  regret  and  some  surprise  that  the  Judges  of 
the  High  Court  have  given  no  reasons  for  their  judgment;  none  have  been 
reported  to  their  Lordships. 

The  sole  question  which  is  now  before  their  Lordships  is  whether  the 
document  of  1867,  in  consequence  of  its  not  having  been  registered,  is  admissible 
in  evidence  and  affects  the  estate ;  the  point  for  decision  being  whether  it  is  a 
docum^it  that  falls  within  the  General  Registration  Act  No.  XX  of  1866w 

The  argument  having  turned  entirely  upon  the  effect  of  this  BegistratioB 
Act,  which  refers  to  a  Madras  Act,  and  xxpoa  the  construction  of  those  two  Acts 
as  applicable  to  the  instrument,  it  is  unnecessary  to  go  into  the  previous  histoiy 
of  the  case.  It  is  sufficient  to  say  that  the  late  zemindar  of  Bamnad  was  adopted 
by  the  widow  of  a  former  zemindar ;  that  his  adoption  was  disputed,  and  great 
litigation  was  the  consequence  of  that  dispute.  The  case  ultimately  came  before 
this  tribunal  upon  appeal,  and  a  decision  was  given,  in  May  1868,  in  favor  of 
the  adoption.*  Considerable  expenses  were  necessarily  incurred,  and  the  defend- 
ant's father  Amachellum  Chetti,  and  his  partners,  who  appear  to  have  been 
merchants  and  bankers,  made  very  large  advances  to  the  zemindar  and  his  agents 
for  carrying  on  the  legal  proceedings.  In  1867,  when  the  document  in  question 
was  granted,  the  advances  amounted  to  about  a  lac  and  a  half  of  rupees ;  and  at  the 
end  of  the  litigation  the  further  advances  and  accumulated  interest  amounted  to 
very  nearly  four  lacs  of  rupees.  The  merchants  who  advanced  the  money  took 
security  for  their  advances,  and  in  the  end  they  received  the  whole  of  their 
money  with  compound  interest,  and  several  large  sums  by  way  of  presents  ■  in 
addition  to  the  interest. 

The  document  on  which  the  question  arises  is  dated  the  15th  April  1867,  and 
professed  to  be  a  lease  from  the  late  zemindar  to  Amachellum  Chettiar.  Its 
terms  are  these :  "  In  consideration  of  the  assistance  you  have  rendered  to  this 
aamastanam  (zemindary),you  requested  that  the  Easba  (chief)  village  of  Selugai,  in 
Selugai  division  in  Kaja-Singamangalam  Firka,  should  be  leased  to  you  for  forty 
years,  fixing  a  favorable  poruppu."  '*  The  aforesaid  Selugai  village  "—describing  it 
— "  has  been  accordingly  leased  to  you  for  forty  years  from  this  Fusli  1276  up  to 
Fusli  1315,  fixing  the  poruppu  at  Rs.  400  per  annum."  It  may  be  stated,  in 
passing,  that  it  is  found  that  the  value  of  this  village  was  Es.  1,700  per  annum,  so 
that  it  was  obviously  a  favorable  lease,  which  was  intended  to  confer  a  valuable 
interest  on  the  lessee.     ''  You  shall,  therefore,  raise  the  required  crop  and  enjoy ; 

♦  10  W.  R.  p.  C.  17 ;  2  Suth.  P.  C.  R.  135. 
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and,  agreeably  to  the  kararnama  (agreement)  you  have  given,  you  shall  continue 
to  pay  the  fixed  poruppu  according  to  the  insWments  of  kist  year  after  year." 

This  lease  was  not  registered.  It  is  the  document  upon  which  the  defendant 
now  relies  to  resist  the  claim  to  the  possession  of  the  village  made  on  the  part  of 
the  minor  zemindar ;  for,  as  has  been  already  stated,  it  is  not  now  contended  that 
the  judgments  below  with  regard  to  the  lease  of  1870  can  be  impeached. 

It  is  necessary  to  refer  shortly  to  Act  No.  XX  of  1866,  though  the  main 
question  arises  upon  the  Madras  Act  YIII  of  1865,  to  which  reference  Ls  made  in 
it.  By  s.  17  of  Act  No.  XX  *' leases  of  immovable  property  for  any  term 
exceeding  one  year*'  are  required  to  be  registered.  The  interpretation  clause, 
(clause  2)  says  of  the  word  *' lease,''  "'Lease '  includes  a  counterpart,  a  kubooleut, 
an  undertaking  to  cultivate  or  occupy,  and  an  agreement  to  lease,  but  not  a  pottah 
or  mochulka  as  respectively  defined  in  s.  3  of  Act  iNo.  VIII  of  1865  of  the 
Governor  of  Fort  St.  George  in  Council  executed  in  the  Madras  Presidency." 
It  is  contended  on  the  part  of  the  defendant  that  this  document  is  a  pottah  as 
defined  in  s.  3  of  this  Act. 

The  preamble  of  the  Madras  Act  is  as  follows : — **  Whereas  it  is  expedient  to 
consolidate  and  simplify  various  laws  which  have  been  passed  relative  to  land- 
holders and  their  tenants,  and  to  provide  a  uniform  process  for  the  recovery  of 
rent."  Section  3  seems  to  be  confined  to  the  relation  of  tenants  who  are  culti- 
vating the  land  and  their  immediate  landlords.  The  whole  Act  loiay  not  be  con- 
fined to  that  class,  but  the  intention  appears  to  be  by  s.  3  and  the  Sections 
which  specifically  refer  to  it  to  regulate  the  relation  of  landlords  and  tenants  of 
that  description.  This  s.  3,  which  is  the  one  under  which  this  document  must  be 
brought,  if  it  is  to  escape  the  obligation  of  registration,  is  as  follows :  '*  Zemindara, 
shrotriemdars,  inamdars,  and  persons  farming  lands  from  the  above  persons,  or 
farming  the  land  revenue  under  Government,  shall  enter  into  written  agreements 
with  their  tenants,  the  engagements  of  the  landholders  being  termed  pottah,  and 
those  of  the  tenants  being  termed  mochulka."  It  is  said  that  this  description 
embraces  all  cases  where  there  is  a  landlord  and  a  tenant.  If  that  were  the  con- 
struction of  s.  3  as  applied  to  the  Registration  Act,  the  consequence  would  be 
that  in  Madras  all  leases  would  be  excluded  from  the  beneficial  operation  of  that 
Act.  However  large  the  premiums  that  may  have  been  given  on  such  leases, 
however  small  the  rent,  if  there  be  a  rent  at  all,  according  to  the  contention  on 
the  part  of  the  appellant,  the  lease  would  fall  within  s.  3,  and  therefore  need 
not  be  registered.  One  class  of  those  who  are  described  as  landlords  as  distin- 
guished from  tenants  are  persons  farming  lands  from  zemindars  and  others  who 
are  previously  mentioned ;  but  if  the  wide  construction  were  to  prevail,  every 
lease  from  a  zemindar  to  any  such  person  intermediate  between  the  zemindar  and 
the  ryots,  would  be  a  lease  which  need  not  be  registered  ;  and  the  mischief  against 
which  the  Registration  Act  was  intended  to  provide  a  remedy  would  exist  in  the 
case  of  all  the  valuable  leases  which  ai'e  granted  by  zemindars  to  intermediate 
holders. 

The  reference  in  the  Registration  Act  is  to  a  ''  pottah  or  mochulka  as  respec- 
tively defined  in  s.  3."  This  Section  of  the  Madras  Act  does  not  strictlv 
contain  a  definition,  but  a  description  only.  It  appears  to  provide  for  what  shall 
be  done  where  there  is  an  existing  relation  of  landlord  and  tenant,  and  requires 
that  the  landlord  shall  in  tnat  case  enter  into  a  written  engagement  with  his 
tenant.  Following  the  provisions  of  the  Act,  the  remedies  which  are  given  in 
86.  8  and  9  can  only  be  available  where  the  relation  of  landlord  and  tenant^  or  a 
holding  of  some  sort,  already  subsists,  upon  the  basis  of  which  the  landlord  or  the 
tenant,  as  the  case  may  be,  may  come  into  Court  and  claim  to  have  a  lease 
granted.  Section  8  is,  '*  When  any  of  the  landholders  specified  in  s.  3  shall  for 
three  months  after  demand  refuse  to  grant  such  a  pottah  as  his  tenant  was 
entiUed  to  receive,  it  shall  be  lawful  for  the  latter  to  proceed  by  filing  a  summary 
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suit  before  the  Collector,  who  shall  try  the  case  and  direct  a  proper  pottah  to  be 
granted."  Under  s.  9  the  landlord  may  in  like  manner  compel  the  tenant  to 
accept  a  proper  pottah.  These  provisions  are  made  upon  the  assumption  that 
there  is  an  existing  relation  which  would  warrant  the  application  by  either  party 
for  a  written  pottah.  .  It  cannot,  of  course,  be  contended  that  in  this  case  the 
zemindar  was  bound  to  grant  the  lease  of  1867,  or  any  lease  to  Arnachellum 
Chetti.  The  other  provisions  of  the  Act  are  consistent  with  this  construction  of 
8.  3.  Sections  5,  10,  11,  and  12  refer  specifically  to  the  class  of  landlords 
described  in  s.  3 ;  whilst  s.  13  refers  to  other  classes,  showing  that  s.  3  was  not 
intended  to  apply  to  all  cases  of  persons  holding  under  others,  but  to  a  particular 
class  of  landlords  and  tenants  only. 

A  further  question  was  raised  in  the  first  instance  before  the  District  Judge, 
viz.,  whether  supposing  the  document  of  1867  to  be  a  pottah  within  the  meaning 
of  the  Madras  Act  VIII  of  1865,  the  proviso  which  is  found  at  the  end  of  s.  11  would 
not  nullify  its  efiect  as  regards  the.  respondent,  the  ''successor''  of  the  grantor  ? 
There  seems  to  be  ground  for  the  contention  that  this  proviso  is  not  limited  to 
cases  where  suits  are  brought  under  ss.  8,  9, 10,  although  the  commencement  of 
8.  11  refers  to  such  suits.  The  commencement  is :  "  In  the  decision  of  suits 
involving  disputes  regarding  rates  of  rent  which  may  be  brought  before  Collec- 
tors under  ss.  8,  9,  and  10,  the  following  rules  shall  be  observed,"  and  then  come 
four  rules.  Three  of  them  appear  to  apply  to  such  suits,  but  it  may  be  doubtful 
whether  clause  4,  which  relates  to  wa^te  lands,  is  so  confined.  Then  the  proviso 
referred  to  is,  "  Provided  also,  no  pottahs  which  may  have  been  granted  by  any 
such  landholder  at  rates  lower  than  the  rates  payable  upon  such  lands,  or  upon 
neighbouring  lands  of  similar  quality  and  description,  shall  be  binding  upon  his 
successor,  unless  such  pottah  shall  have  been  bond  fide  granted  for  the  erection 
of  dwelling  houses,  factories,  or  other  permanant  buUdings,  or  for  the  other 
purposes  mentioned  in  the  proviso."  It  is  difficult  to  suppose  that  the  operation 
of  this  proviso  was  intended  to  be  confined  to  cases  in  which  suits  are  brought 
under  ss.  8  or  9 ;  and  it  may  be  that  it  was  intended  to  apply  to  all  pottahs 
which  come  within  s.  3.  If  so,  the  appellant,  assuming  the  respondent  to  be 
a  successor  within  the  meaning  of  the  proviso,  would  be  placed  in  the  difficulty 
which  induced  his  advocates  at  the  first  hearing  before  the  District  Judge  of 
Madura  to  take  the  oppositejview  from  that  which  his  Counsel  has  taken  to-day, 
and  to  contend  tliat  this  document  was  not  a  pottah  within  the  meaning  of  the 
Madras  Act,  a  view  which  was  upheld  by  the  Judge.  It  is  not  however  necessary 
to  decide  this  point. 

On  the  whole,  therefore,  their  Lordships  are  of  opinion  that  this  appeal  fails, 
and  they  will  humbly  advise  Her  Majesty  to  affirm  the  decrees  of  the  Court 
below,  with  costs. 


The  20th  May  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sij?  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

OudJi  Talookdars — Siib-Settlement — Letter  of  Promise — Construction. 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh, 

Kishna  Nund  Misr 

versus 

The  Superintendent  of  Encumbered  Estates,  Mehdowna. 
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Tbe  letter  of  the  late  Maharajah  Sir  Mann  Singh,  a  talookdar  of  Ondhi  set  out  in  the  jadgment  cf 
the  Privy  Council,  was  held  to  contain  a  promise  for  a  sub-settlement,  which  was  binding  not  only  upon 
the  Maharajah,  but  upon  his  successor  also. 

Mr.  Leithy  Q.  C,  Mr.  G.  W.  ArcUhoon,  and  Mr.  F.  Lmcoln  for  Appellant 

No  one  for  Bespondent* 

Their  Lordships  are  of  opinion  in  this  case  that  the  decisions  of  the  Commis- 
sioner and  of  the  Judicial  Commissioner  ought  to  be  reversed,  and  the  decision  of 
the  Settlement  OflScer  affirmed.  It  appears  that  the  late  Maharajah,  Sir  Maun 
Singh,  caused  a  notice  of  ejectment  to  be  served  upon  the  plaintiff,  and  that  the 
plaintiff  presented  a  petition  to  the  Maharajah  on  that  subject.  On  the  20th 
Auffust  1868  the  Maharajah  wrote  to  the  plaintiff  stating : — "  I  have  received  your 
petition  and  become  acquainted  with  the  particulars  contained  in  it ;  but  I  have 
heard  that  you  have  filed  an  objection  to  notice  of  ejectment.  Now,  I  don't  want 
to  oust  you.  I  wish  that  the  case  may  be  decided,  and. that  there  may  be  incurred 
no  loss  in  consequence  of  the  increase,  which  will  be  made  by  Government.  Such 
a  provision  has  been  recorded  in  the  settlement  papers.  You  may  rest  assured  of 
this,  if  you  have  filed  an  objection  I  will  do  nothing  for  you  until  you  have  with- 
drawn it.  You  should  come  to  me,  and  then  I  will  myself  decide  the  amount  you 
should  pay,  and  maintain  you  in  possession  as  heretofore."  Their  Lordships  are 
of  opinion  that  the  evidence  which  was  adduced  before  the  Settlement  Officer  was 
sufficient  to  show  that  the  plaintiff  was  entitled  to  a  subordinate  interest  under 
the  talookdar,  and  that  the  letter  shows  that  some  provision  was  made  in  the 
settlement  papers  respecting  it.  The  Settlement  Officer  held  that  the  plaintiff 
appellant  was  entitled  to  a  sub-settlement  for  life.  But  upon  appeal  that  decision 
was  reversed  by  the  Commissioner.  In  his  judgment  the  Commissioner  said,  "  It 
is  with  regret  that  I  come  to  this  conclusion,  as  the  treatment  of  Kishna  Nund" — 
that  is  the  plaintiff — "  will  be  hard  should  he  be  deprived  of  the  leases ;  but  I 
cannot  find  a  distinct  promise  of  a  lease  for  life  which  I  can  enforce  against  the 
Mahaiajah's  successor,  and  I  therefore  decree  this  appeal."  It  appears  to  their 
Lordships  that  the  words  of  the  Maharajah  were  as  binding  on  his  successor  as 
they  were  upon  himself,  and  that  the  evidence  which  was  adduced  before  the 
Settlement  Officer  was  sufficient  to  show  that  there  was  a  sub-tenure  which  was 
binding  not  only  on  the  Maharajah  but  upon  his  successor.  The  Judicial  Commis- 
sioner, as  their  Lordships  understand  his  judgment,  would  have  affirpaed  the 
decision  of  the  Settlement  Officer,  if  he  had  not  considered  that'  the  plaintiff  was 
concluded  by  the  judgment  passed  in  the  suit  brought  by  his  son.  Their  Lord- 
ships are  of  opinion  that  the  decision  in  that  suit  was  not  res  judicata  as  against 
the  plaintiff,  and  consequently  that  that  defence  to  the  plaintiff  s  claim  fails.  The 
original  documents  were  not  produced  as  they  ought  to  have  been  by  the  plaintiff, 
and  their  Lordships  are  unable,  in  the  absence  of  those  documents,  k)  say  that  the 
evidence  was  sufficient  to  prove  that  the  plaintiff  had  a  subordinate  interest 
extending  beyond  his  life.  Under  these  circumstances  they  think  that  the  decision 
of  the  Settlement  Officer  was  correct,  and  that  it  ought  to  be  affirmed. 

Their  Lordships  will  therefore  humbly  axlvise  Her  Majesty  that  the  decisions 
of  the  Commissioner  and  of  the  Judicial  Commissioner  be  reversed,  and  the  deci- 
sion of  the  Settlement  Officer  affirmed,  with  the  costs  of  the  suit  in  the  lower 
Appellate  Courts.    The  appell|uit  will  have  the  costs  of  this  appeal. 
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The  2l8t  M9.y  1879. 

Present : 

Sir  James  W.  Colvil^,  Sir  Bames  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Enhanced  Eent — Evidence, 

On  Appeal  from  the  High  Court  at  Calcutta. 

Rani  Surut  Soondari  Debya 

versus 

Prangobind  Mozoomdar  and  others. 

In  thiB  suit  for  enhanced  rent,  the  plaintifE  started  upon  the  foundation  of  an  enhanced  rent 
-which  had  been  found  by  a  decree  so  recently  as  two  or  three  years  before  the  o  )nimenoemcnt  of 
the  present  suit,  and  which  established  a  primB,  facie  case  of  the  rent  properly  payable  by  the 
defendant ;  and  the  Subordinate  Judge  decreed  in  fayor  of  plalntifl  the  payment  of  one  year's  rent. 
The  High  Ck)urt  reversed  his  decree,  peremptorily  dismissing  from  its  consideration  the  whole  of  the 
evidence  on  the  part  of  the  plaintiff.  The  Privy  Council  held  that  the  decree  of  the  High  Court  could 
not  stand,  there  being  no  sufficient  reason  for  disturbing  the  judgment  of  the  Subordinate  Judge. 

Mr.  Doyne  for  Appellant. 
No  one  for  Respondent. 

This  was  a  suit  brought  in  the  Court  of  the  Subordinate  Judge  of  Mymensing 
by  Rani  Surut  Soondari  Debya,  who  is  the  zemindar  of  a  10-annas  share  of  a 
pergunnah  called  Pookhooria,  against  the  respondents  who  are  the  talookdars  of  a 
dependent  talook  which  has  the  name  of  Qopalpore,  and  consists  of  eight  mouzahs. 
The  suit  was  brought  to  recover  rent  for  a  year  from  the  12th  April  1871  to  the 
11th  April  1872,  at  the  enhanced  rate  of  Rs.  8,124  and  a  fraction.  The  plaint 
refers  to  a  decree  in  previous  proceedings,  by  which  the  talook  was  declared  to  be 
held  at  an  enhanceable  rent ;  but  instead  of  relying  simply  upon  the  amount  of 
rent  which  was  found  to  be  the  enhanced  rent  in  that  former  suit,  takes  tiie  form 
of  a  plaint  for  a  fresh  enhancement.  It  also  refers  to  a  previous  notice  which 
more  distinctly  refers  to  the  former  suit  than  does  the  plaint,  and  more  directly 
bases  the  claim  upon  the  decree  ih  that  suit.  The  Subordinate  Judge  entered  into 
an  original  enquiry  as  to  the  rates  payable  for  adjacent  lands,  and  the  judgment 
of  the  High  Court  upon  the  appeal  from  him  turned  entirely  upon  the  effect  of  the 
evidence  taken  upon  that  enquiry,  without  reference — and  it  may  be  said  without 
due  reference — ^to  the  previous  suita 

The  previous  litigation  had  extended  over  a  long  period  of  years,  and  cannot 
be  regarded  by  their  Lordships  without  extreme  regret.  It  is  to  be  regretted  that 
to  settle  a  question  of  rent  between  the  zemindar  and  the  talookdar  the  lengthy 
proceedings  found  in  this  Record  should  have  taken  place,  and  that  one  of  the 
former  suits  should  have  endured  for  a  period  of  upwards  of  twenty  years. 

The  history  of  the  case  is  found  in  the  previous  litigation.  It  appears  that 
at  one  time  this  talook  was  held  at  a  rent  of  Rs.  1,662.  A  suit  was  brought  by 
Rani  Bhoobumnoyi,  who  was  the  mother  of  the  then  zemindar  of  the  pergunnah, 
to  enhance  that  rent,  in  which  a  decree  was  made  on  the  9th  February  1821.  It 
appears  from  the  proceedings  in  that  suit  that  a  ruftinamah  or  deed  of  compromise 
was  put  in,  by  which  the  rent  was  agreed  to  be  raised  from  Rs.  1662  by  Rs.  400, 
and  a  decree  was  given  for  the  enhanced  rent  of  R&  2,000.  It  seems  that  the 
pergunnah^  or  the  share  of  the  pergunnah  which  embraced  the  villages  in 
question,  was  sold  at  a  Qovernment  sale  and  purchased  by  the  Government. 
During  the  time  it  was  in  the  hands  of  the  Government  there  was  again  a 
successful  suit  to  enhance  the  rent,  so  that,  if  the  case  had  rested  there,  the  decree 
in  1821  and  this  subsequent  suit  would  afford  clear  evidence  that  this  talook  was 
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not  held  at  a  fixed  and  unvaried  rent.  It  seems  that  af^er  the  decree  passed  iu  its 
favor,  the  Government  parted  with  the  pergunnah,  which  came  again  into  the 
family  of  the  plaintiff  s  ancestors.  We  find  it  in  the  possession  of  Rajah  Horendro 
Narain  Roy,  who  is  the  plaintiff  in  the  Inost  important  of  the  former  suits  to 
which  reference  will  now  be  made. 

Rajah  Horendro  Narain  Roy  commenced  this  suit  in  1849  against  the  prede- 
cessor of  the  defendants  to  enhance  the  rent,  and  the  defendant  in  that  suit 
contended  that  the  talook  was  not  liable  to  enhancement  He  also  set  up  the  deed 
of  compromise  which  had  been  come  to  by  the  widow  zemindar  in  the  former 
suit  After  two  decrees  of  the  Principal  Sadder  Ameen  adverse  to  the  plaintiff, 
and  two  remands  on  appeal,  a  decree  was  passed  by  the  Principal  Sadder  Ameen 
on  the  13th  November  1856,  by  which  it  was  determined  that  the.  talook  was 
subject  to  enhancement,  and  that  the  deed  of  compromise  was  not  binding  upon 
the  plaintiff;  that  the  lady  who  made  it  had  only  a  limited  estate,  and  could  not 
bind  her  successors.  There  was  an  appeal  from  the  decree  to  the  ffiUah  Judge, 
who  affirmed  it ;  and  upon  further  appeal  to  the  Sadder  Dewanny  Adawlut,  that 
Court  passed  a  decree  on  the  25th  March  1862,  dismissing  the  appeal,  and  by  that 
decree  the  liability  of  the  talook  to  enhancement  was  finally  established.  There 
was  great  delay  in  making  the  measurement^  in  consequence  of  some  dispute 
apparently  about  the  measuring  rod,  which  it  is  stated  lasted  for  a  considerable 
time.  The  report  of  the  Ameen  was  not  made  until  the  26th  September  1867. 
The  Ameen  appears  to  have  taken  evidence  and  gone  minutely  into  the  rates;  the 
various  qualities  of  land  and  the  values  are  set  out  in  his  report,  and  he  fixes  the 
rent  which  was  properly  payable  by  the  talookdar  at  the  sum  of  Ra  8,124. 

The  rent  which  had  been  claimed  in  the  notice  served  prior  to  the  suit  of 
1849  was  a  sum  of  Rs.  3,200.  The  Judge  of  Mymensing,  upon  cross-appeals^ 
held  that  he  could  give  judgment  for  the  rent  recoverable  in  the  suit  only  at  that 
rate,  but  that  for  the  future  the  rent  would  be  payable  according  to  the  rates 
found  by  the  Ameen.  His  decree,  is  to  be  found  at  page  121  of  the  llecord^  and  is 
of  the  date  of  the  20th  August  1869.  It  is  as  follows : — "  That  the  cross-appeal  be 
dismissed ;  that  this  (plaintiff's  appeal)  be  admitted ;  that  the  orders  of  the  Lower 
Court  be  modified ;  that  the  appellant  do  get,  in  her  share  of  that  property,  the 
rent  of  Rs.  3,200  a  year,  with  interest  at  12  per  cent  up  to  the  day  of  payment  of 
the  rent  of  the  time  prior  to  the  institution  of  the  suit.  The  appellant  shall  be 
entitled  to  demand  rent  from  the  Ist  Bysack  1276,''  that  is,  from  1869,  ''at  the 
rate  of  rent  fixed  by  the  Ameen,  after  deduction  of  15  per  cent.,  being  the  judg- 
ment debtor's  profit  and  collection  charges ;  that  unless  barred  by  some  law,  the 
appellant  shall  be  entitled  to  recover  rent  at  Rs.  3,200  by  means  of  suits." 

Their  Lordships  understand  this  decree  to  determine  that  the  plaintiff  was 
entitle  to  the  rent  for  one  year,  which  he  had  claimed  as  due  prior  to  the  com- 
mencement of  the  suit,  at  the  rate  of  Rs.  3,200  a  year;  that  in  the  interval 
between  the  commencement  of  the  suit  in  1849  and  the  decree  in  1869  the  rent 
was  payable  at  the  same  rate  of  Rs.  3,200 ;  and  that  from  1869  the  rent  would  be 
payable  at  the  rates  fixed  by  the  Ameen.  The  Judge  thought  he  could  not  give 
the  intermediate  rent  between  1849  and  1869  in  the  present  suit,  and  that  the 
plaintiff  must  sue  for  that  rent  in  some  new  proceeding,  subject  to  the  liability  to 
be  barred  by  limitation,  if  that  bar  could  be  effectually  set  up.  The  reason  of  the 
Judge  for  that  part  of  his  ddbree  which  relates  to  the  rent  from  1869  is  thus 
stated  in  his  judgment :  '^  The  judgment-debtor  has  by  his  own  act  allowed  thb 
case  to  drag  very  slowly  along,  and  when  the  measurement  and  assessment  was 
not  made  until  1867,  or  17  or  18  years  after  the  decree,  it  is  but  fair  that  the 
decree-holder  should  get  the  assessment  fixed  at  what  is  a  fair  rental  iu  1867,  and 
not  be  compelled  again  to  come  to  the  Courts  to  fix  the  rental  at  current  rates 
because  he  is  decreed^  what  was  a  fair  rate  when  this  suit  was  instituted." 

The  nature  of  the  plaint  in  the  present  suit  has  been  already  commented 
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upon.  It  is  evidently  founded  in  some  measure  upon  the  decree  of  1869,  though 
not  resting  solely  upon  it,  but  claiming  a  right  generally  to  have  the  rent 
enhanced.  That  the  defendant,  however,  was  perfectly  alive  to  the  importance  of 
the  decree  of  1869,  and  of  the  Ameen's  report  upon  which  it  is  based,  is  plain  from 
his  answer,  which  in  paragraph  8  states  as  follows : — ^*  The  plaintiff  in  the  plaint 
has  stated  that  the  amount  mentioned  by  the  Ameen  in  his  report  in  the  former 
case  was  the  amount  of  the  assets  of  our  mokurruree  talook,  but  that  statement  is 
unfounded.  In  fact  the  amount  mentioned  in  the  said  report  of  the  Ameen  is 
considerably  greater  than  the  assets  in  the  mofussil ;  and  indeed  the  said  report 
of  the  Ameen  was  rejected  in  the  former  case.  Hence  this  suit  for  enhancement 
of  rent  on  the  basis  of  a  rejected  report  is  in  every  respect  worthy  of  dismissal." 
There  seems  to  be  no  ground  whatever  for  the  allegation  that  the  Ameen's  report 
had  been  rejected ;  but  the  allegation  shows  that  the  defendant  understood  that 
the  plaint  was  in  a  great  measure  at  least  based  upon  the  judgment  which  was 
founded  upon  the  Ameen's  report 

The  course  that  the  proceedings  in  the  present  suit  took  was  this :  issues 
were  settled,  and  without  going  through  them  it  may  be  stated  that  they  were 
such  as  would  be  usually  framed  in  a  suit  for  enhancement  of  rent.  The  Subor- 
dinate Judge  took  evidence  as  to  the  rates  in  the  neighbouring  villages,  and 
several  witnesses  were  examined  on  both  sides  with  reference  to  them.  It  was 
then  prayed  (by  which  side  does  not  very  clearly  appear)  that  the  lands  should 
be  remeasured,  it  being  suggested  that  there  had  been  changes  since  the  report  of 
the  Ameen  in  the  suit  of  1849.  Accordingly  a  new  measurement  was  directed, 
and  an  order  given  to  an  Ameen  to  proceed  with  it,  having  regard  to  the  altered 
state  of  the  lands  and  their  culturable  and  rent-paying  condition.  The  order  also 
contained  a  direction  that  the  Ameen  should  enquii-e  into  the  prevailing  rates,  but 
pending  his  enquiry  that  part  of  the  order  was  rescinded.  The  Ameen  made  his 
report  upon  the  measurements,  finding  that  there  was  a  much  less  amount  of  land 
which  would  bear  rent  than  existed  at  the  time  of  the  report  of  the  former  Ameen. 
The  decrease  of  the  culturable  land  must  have  been  considerable,  and  after  the 
adjustment  of  the  rates  by  the  Judge  to  the  new  measurements,  the  rent  of 
Rs.  8,124,  declared  to  be  the  proper  rent  by  the  decree  of  1869,  was  reduced  by 
him  to  Rs.  5,062,  and  his  decree  was  given  for  one  year's  rent  at  that  rate.  His 
decree  is :  '*  That  the  suit  be  decreed ;  that  the  plaintiff  obtain  from  the  defendants 
Rs.  5,062  :  15  :  6,  being  the  rent  of  her  10-annas  share,  together  with  interest  from 
this  day  to  the  date  of  realisation  at  the  rate  of  12  per  cent,  per  annum/' 

The  defendant  appealed  to  the  High  Court,  and  that  Court  has  given  a 
judgipent  which  passes  by  the  previous  litigation  and  the  decree  of  the 
20th  August  1869.  Having  looked  at  the  evidence  as  to  the  rates  which  had 
been  given  before  the  Subordinate  Judge,  the  High  Court  came  to  the  conclusion 
that  that  evidence  was  wholly  insufficient  by  reason  of  what  they  considered  its 
unsatisfactory  character  to  establish  a  case  for  enhanced  rent.  It  does  not  seem 
to  have  been  present  to  the  minds  of  the  Judges  that  the  plaintiff  was  starting 
upon  the  foundation  of  an  enhanced  rent  which  had  been  found  so  recently  as 
1869,  two  or  three  years  before  the  commencement  of  this  suit,  and  which 
established  a  pri/md  facie  case  of  the  rent  properly  payable  by  the  talookdar. 
Their  Lordships  cannot  think,  even  if  the  case  had  been  rested  altogether  on  a 
new  enquiry  into  the  prevailing  rates,  that  the  Judges  of  the  High  Court  would 
have  been  right  in  peremptorily  dismissing  from  their  consideration  the  whole  of 
the  evidence  on  the  part  of  the  plaintiff  as  of  no  weight.  The  evidence  was  of 
that  kind  which  would  be  naturally  given  in  cases  of  this  description.  But  in  the 
•present  suit  it  was  supported  by  what  had  been  found  as  the  proper  rent  in  1869. 

Their  Lordships  think  that  the  decree  of  the  High  Court  cannot  stand,  and 
they  see  no  sufficient  reason  for  disturbing  that  of  the  Subordinate  Judge,  which 
is  Qonfined  to  decreeing  in  favor  of  the  plaintiff  the  payment  of  one  year's  rent. 
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In  the  result  therefore  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  High  Court,  and  in  lieu  thereof  to  direct  that  the  decree 
of  the  Subordinate  Judge  be  affirmed,  and  that  the  appeal  of  the  defendant  to  the 
High  Court  be  dismissed  with  costs.  The  appellant  will  have  the  costs  of  this 
appeal. 


The  27th  May  1879. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy 

and  Sir  Robert  P.  Collier. 

Eindoo  Law — Partition — Alienations — Judgment — Declaratory  Decree, 

On  Appeal  from,  the  High  Court  at  Madras. 

* 

Chidambaram  Chettiar  and  others  , 

%}ersu8 
Gouri  Nachiar  and  another. 

Where  it  was  not  very  clear  whether  or  not  a  formal  order  or  decree  npoB  a  judgment  was  drawn 
up,  but  by  that  judgment  there  was  a  clear  adjudication  that  the  property  in  qoestion  was  partible,  and 
that  the  plaintiff  was  entitled  to  a  moiety  of  the  property  left  by  his  father  at  his  death,  subject  to  the 
incumbrances  and  alienations  of  his  father  and  his  elder  brother,  which  were  valid  under  the  Hindoo 
law  :  Held  that  this  judgment  must  be  taken  to  be  equivalent  to  a  declaratory  decree  determining  that 
thtt'e  was  to  be  a  partition  of  the  estate  into  moieties,  and  making  the  brothers  separate  in  estate  from 
the  date  of  that  judgment  IE  they  had  not  previously  become  so ;  and  that  being  so,  though  the  actual 
division  of  the  property  was  not  complete,  the  case  fell  within  the  principle  of  Appomer  v.  Hama  Subba 
Aiyniij  and  that  there  was  no  ground  for  the  contention  that,  upon  the  death  of  the  plaintiff,,  his  interest 
passed  to  his  eldier  brother,  and  not  to  his  own  representatives  in  the  course  of  snooessioa  to  separate 
estate  as  ascertained  ia  the  suit 

Mr,  Cowie,  Q.C.,  and  Mr,  Mayne  for  Appellants. 
Mr.  Leith,  Q.C.,  and  Mr.  Bowring  for  Respondents. 

Sir  James  Colvile  delivered  the  following  judgment : — 

This  appeal  arises  out  of  a  suit  brought  by  the  younger  son  of  one  Qouri 
Yallabha  Tevar,  the  late  zemindar  of  a  dependent  zemindary  carved  oat  of  the 
great  Sivaganga  estate,  against  his  elder  brother  and  against  a  number  of  persons 
who  claimed  to  be  either  incumbrancers  upon  or  absolute  owners  of  dSfferont 
villages  comprised  in  the  zemindary  under  titles  derived  from  either  tW  father 
or  the  elder  brother  of  the  plaintiff.  The  general  nature  of  the  suit  was  for  a 
partition  between  the  brothers,  and  for  the  recovery  of  the  plaintiff's  share  freed 
irom  the  interests  claimed  by  the  other  defendants,  except  to  the  extent  to  which 
the  alienations  were  valid  against  him  under  Hindoo  law.  The  litigation  has  now 
been  reduced  to  the  question  whether  and  upon  what  terms  the  plaintiff's  repre- 
sentatives are  entitled  to  recover  his  moiety  of  the  village  Pattanam  from  the 
third  defendant,  Ramasami  Chetti,  and  his  moiety  of  the  village  Jtfinnittangudi 
from  the  fourth  defendant,  Rtoianadhan  Chetti.  These  two  defendants  are  the 
present  appellanta 

The  facts  were  very  clearly  and  candidly  stated  by  Mr.  C{>wie  in  his  opening 
and  it  is  unnecessary  to  recapitulate  them,  because  it  is  admitted  that  the  decree 
impeached  must  stand,  unless  the  appellants  can  succeed  upon  one  ground.  That 
ground  is,  that  the  plaintiff  having  died  on  the  28th  March  1872  without  issue, 
the  suit  which  was  then  pending  ought  to  have  been  dismissed,  inasmuch  as  the 
proceedings  for  a  partition  had  not  then  gone  so  far  as  to  effect  that  severance  of 
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interest  bet\yeen  the  brothers  which  would  prevent  the  share  of  the  younger  fipom 
going  over  to  the  elder  by  right  of  survivorship.  The  following  is  the  history  of 
the  proceedings  in  the  suit,  so  far  as  they  relate  to  this  question : — In  August  1871 
the  first  of  the  issues  settled  in  the  cause,  viz.^  "  whether  the  property  sued  for 
constituted  a  zemindary,  and,  if  so,  whether  it  is  partible  or  impartible,  and 
•whether  it  is  liable  to  aU  the  incidents  of  private  property,"  was  tried  separately, 
and  was  determined  by  the  Civil  Judge  in  a  judgment  of  the  24th  of  that  month, 
^hich  will  be  hereafter  considered.  He  afterwards  tried  the  other  issues  in  the 
cause,  and  disposed  of  them  by  his  judgment  and  decree  of  the  2nd  April  1872. 
On  that  occasion  the  point  now  relied  upon  was  first  raised  by  a  petition  which 
bore  date  the  day  before,  but  was  not  filed  in  Court  until  the  2nd  April  of  that 
year.  On  that  petition  the  Judge  made  the  following  order : — *'The  case  has  been 
heard ;  oral  judgment  pronounced  at  the  close  of  the  hearing  except  in  regard  to 
details;  and  this  day  the  Court  delivered  its  written  judgment ;  petition  dismissed.'' 
The  present  appellants  appealed  against  the  decree  of  the  2nd  April  1872,  and 
the  second  of  their  grounds  of  appeal  is  the  following : — "  The  plaintiff  died  after 
the  suit  was  brought,  but  before  the  decree  was  written  or  signed  or  judgment 
delivered,  and  that  under  these  circumstances  the  suit  ought  to  have  been  dis* 
missed,  as  no  partition  could  be  made.'' 

On  the  6th  January  1873  the  High  Court,  before  disposing  of  the  appeal, 
remanded  the  cause  to  the  Civil  Judge,  with  directions  to  try  whether  the  par- 
tition was  complete  when  the  plaintiff  died,  and  when  it  became  so ;  and  also 
another  issue.  In  his  finding  upon  the  first  iissue,  dated  the  14th  April  1873,  the 
Judge  said :  "  I  am  of  opinion  that  the  partition  was  complete,  t.«.,  that  the  brothers 
became  divided  in  intercut,  at  least  on  the  24th  August  1871  if  not  befora  I 
regard  that  order  as  equivalent  to  a  decree  for  dissolution  of  pejtnership  and  for 
an  account.  The  shares  were  ascertained,  and  all  that  remained  to  be  done  was 
to  see  what  charges,  if  any,  on  any  particular  properties,  were  good  as  against 
plaintiff.  This  was  a  question  between  the  plaintiff  and  the  alienees  alone,  and 
first  defendant  had  nothing  to  do  with  if  The  present  appellants  appealed 
against  that  finding,  but  the  High  Court,  in  its  judgment  of  the  5th  January  1874 
expressed  its  concurrence  in  it. 

Their  Lordships  have  to  determine  whether  that  finding  was  not  substantially 
right.  In  doing  this  they  dismiss  from  consideration,  as  of  no  weight,  the  sugges-. 
tion  that  in  the  month  of  February  1872,  and  before  the  written  judgment  of  th& 
2nd  April  of  that  year  was  delivered,  there  had  been  an  oral  judgment  which 
would  have  effected  a  partition,  or  at  least  a  severance  of  interest,  between  the 
brothers,  had  there  been  no  such  severance  previously.  They  proceed  to  consider 
the  effect  of  the  proceedings  of  the  24th  August  1871  on  the  separate  trial  of  the 
first  issue.  The  Judge  then  found  that  upon  the  evidence  it  was  quite  clear  that 
the  estate  was  in  its  nature  partible,  that  the  facts  were  incontestible,  and  stated 
that  the  defendants'  vakeels  had  given  in  their  adhesion  to  the  finding  of  the  Court 
upon  that  issue.  The  judgment  then  proceeded  as  follows : — "  That  being  so,  it  is 
also  not  disputed  that  plaintiff  is  entitled  to  a  moiety  of  the  property  left  by  his 
fEither  at  his  death,  whatever  that  moiety  may  be,  subject  to  all  charges  then 
subsisting,  and  to  such  charges  as  have  been  incurred  subsequently,  as  are  of  such 
a  character  as  ai^e  recognis^  under  Hindoo  law  to  be  vaJid  charges  upon,  the 
estate ;  but  to  enable  the  Court  to  arrive  at  a  correcif  conclusion  it  is  necessary  to 
appoint  a  Commissioner  with  power  to  investigate  the  accounts,  and  the  result 
will  be  submitted  for  this  Court's  consideration."  It  then  states  the  points  which 
are  to  be  referred  to  the  Commissioners,  all  of  which  had  reference  to  the  different 
mortgages  or  alienations  relied  upon  by  the  defendants,  other  than  the  plaintiff  s 
brother,  and  to  the  question  of  how  far  the  mortgages  had  been  discharged  by  the 
usufruct  of  the  mortgage  property.  It  then  adds :  "  In  accordance  with  these 
observations  an  order  will  be  preparei/'     No  formal  order  or  decree  drawn  up 
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upon  that  judgment  is  to  be  found  in  the  Record,  but  their  Lordships  are  by  no 
means  satisfied  that  there  may  not  have  been  one.    At  all  events,  they  are  of 
opinion  that  by  this  judgment  there  was  a  clear  adjudication  that  the  property 
was  partible,  and  that  the  rights  of  the  two  brothers  were  that  each  should  have 
a  moiety,  and  that  the  only  object  of  the  subsequent  proceedings  in  the  suit  was 
to  ascertain  how  far  the  share  of  the  second  brother,  which  had  thus  been  dedaied 
to  be  a  moiety  of  each  village,  was  affected  by  the  incumbrances  and  alienations 
of  his  father  and  his  elder  brother.     That  this  was  the  clear  understanding  and 
intention  of  the  Judge,  their  Lordships  think,  appears  from  the  11th  and  19th 
paragraphs  of  the  judgment  of  the  2nd  April  1872.     In  the  former  he  says:  *'The 
Court,  in  its  proceedings  of  the  24th  August  1871,  held  that  the  estate  in  question 
was  partible  and  subject  to  all  the  incidents  annexed  to  property  among  Hindoos, 
and  that  the  ))laintin  was  entitled  to  a  moiety  of  the  property  left  by  his  fii4iier 
at  his  death,  whatever  that  moiety  might  be,  subject  to  all  cheurges  then  subsisting 
and  to  such  charges  as  have  been  incurred  subsequently  as  are  of  such  a  character 
as  are  recognised  under  Hindoo  law  to  be  valid  charges  upon  the  estate.^'     In 
paragraph  19  he  days :  ''  This  suit  has  now  come  before  me  in  another  form,  and 
the  points  I  have  to  determine  are  the  conditions  under  which  plaintiff  is  entitled 
to  recover  a  moiety  of  his  ancestral  property."     He  does  not  in  any  part  of  this 
judgment  deal  with  the  question  whether  the  brothers  are  to  be  declared  separate 
or  whether  the  property  is  partible.    He  treats  all  that  as  decided  by  the  former 
proceedings,  and  deals  only  with  the  question  of  the  plaintiff's  right  to  recover 
his  moiety  of  each  village  freed  fix)m  the  incumbrances  thereon,  or  some  part  of 
them.    It  is  to  be  observed  that  there  was  no  appeal  against  the  judgment  of  the 
24th  August  1871,  or  its  finding  on  the  first  issue ;  and  that  the  first  defendant, 
the  elder  brother,  seems  to  have  thenceforward  acquiesced  in  the  decision.     For 
these  reasons  their  Lordships  are  of  opinion  that  the  judgment  of  the  24th  August 
1871  must  be  taken  to  be  equivalent  to  a  declaratory  decree  determining  that 
there  was  to  be  a  partition  of  the  estate  into  moieties,  and  making  the  brothers 
separate  in  estate  from  that  date,  if  they  had  not  previously  become  so.     If  that 
be  so,  the  case,  though  the  actual  division  of  the  property  was  not  complete,  fidls 
within  the  principle  of  Appovier  v.  Rama  Subba  Aiyan,ll  Moore,  I.  A.  75,*  and 
there  is  no  ground  for  the  contention  that  upon  the  death  of  the  plainti^  his 
interest  passed  to  his  elder  brother,  and  not  to  his  own  representativeB  in  the 
course  of  succession  to  separate  estate  as  ascertained  in  the  suit. 

.  Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  affirm  the  decree 
under  appeal,  and  to  dismiss  this  appeal  with  costs. 


The  11th  June  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P.  Collier. 

HaaeriMnt — Right  of  Waiter — Ericroachment  on  Bed  of  Khcd — Removal  of  WaU-- 

Froftf  of  Damnv/m,  or  Injuria, 

On  Appeal  from  the  High  Court  at  Calcutta. 

Eali  Eishen  Tagore 

vereua 
Judoo  Lai  Mullick. 

•  8  W.  E.  P.  C.  1 ;  1  Stttli.  P.  C.  B.  667. 
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There  may  be,  where  a  right  is  iaterfcred  with,  injuria  shie  datnno  sufficient  to  found  an  action  ; 
bat  no  action  can  be  maintained  where  there  is  neither  damnum  nor  injuria. 

So  where  a  riparian  proprietor  encroached  on  the  bed  of  a  khal  in  the  possession  of  the  Government , 
and  boilt  a  wall  on  it,  it  was  held  that  the  plaintiff,  not  having  all  the  rights  of  a  riparian  proprietor, 
Goald  not  maintain  a  suit  for  the  remoral  of  the  wall  on  the  other  side,  on  the  ground  of  the  obstruction 
of  his  navigation  and  of  danger  to  his  property,  without  at  least  proving  that  there  had  been  any  inter- 
ference with  the  flow  of  the  water,  or  of  such  injury  to  his  right  as  would  support  an  action. 

Mr.  Leithy  Q,G,,  and  Mr.  Doyne  for  Appellant. 
No  one  for  Respondent. 

* 

Sir  Robert  Collier  gave  judgment  as  follows : — 

In  this  case  the  plaintiff  and  defendant  were  proprietors  of  land  and  gardens 
on  opposite  sides  of  a  kbal  in  which  the  tide  in  the  River  Hooghly  flowed  and 
re-flowedy  and  by  which  the  surface  water  of  certain  lands  was  carried  in  a  direc- 
tion from  the  east  to  the  west  into  the  Hooghly.  The  plaintiff  was  the  proprietor 
on  the  north  side,  the  defendant  on  the  south  side,  just  at  the  mouth  of  the  khal. 
It  seems  that  it  is  a  tidal  creek  wliich  is  daily  subject  to  the  flow  of  the  river ; 
that  for  the  protection  of  the  banks  on  each  side  of  the  khal  walls  had  been  erected, 
one  at  each  side  of  the  kbal,  and  that  the  defendant,  upon  the  wall  on  his  side 
becoming  somewhat  dilapidated,  constructed  a  fresh  one,  and  employed  a  skilled 
person  to  do  so,  who  to  some  degree  altered  the  direction  of  the  wall.  A  portion 
of  it  he  built  further  in  towards  the  defendant's  land  than  it  had  been  before,  and 
another  small  portion  he  built  a  little  further  out.  We  have  the  precise  extent  to 
which  it  was  built  further  out,  which  was  five  feet,  making  what  may  be  called, 
in  one  sense,  an  encroachment,  consisting  of  a  triangle  whose  altitude  was  five 
feet,  and  whose  base  was  about  double  that  length.  The  plaintiff,  it  appears,  first 
applied  to  Mr.  Whitfield,  the  Government  Engineer,  desiring  Mr.  Whitfield  to 
interfere,  on  the  ground  that  the  defendant's  wall  was  an  obstruction  to  the  public 
navigation  in  the  khal  which  belonged  to  the  Government.  Mr«  Whitfield  declined, 
however,  to  interfere,  on  many  grounds,  one  of  which  was  that  the  khal  was  not 
navigable,  jEUid  another  that  there  was,  in  his  opinion,  no  obstruction. 

The  plaintiff  thereupon  brought  this  action.  It  is  stated  to  be  a  suit  **  for 
possession  of  land  by  demolishing  a  brick-built  retaining  wall."  He  goes  on  to 
aver : — **  By  the  said  act  of  the  defendant,  injury  having  accrued  to  the  retaining 
wall  of  my  garden,  and  inconvenience  having  been  caused  to  the  passage  of  boats 
to  my  sere  w^house  through  the  said  kbal,  and  apprehensions  being  created  as  to  the 
screw-house  falling  down  eventually,  a  cause  of  action  has  arisen.  Therefore  my 
prayer  is  that  a  decree  be  given  directing  the  removal  of  everything  built  by  the 
defendant  that  stands  on  the  disputed  land  mentioned  below,  and  awarding  me 
possession  of  the  land  and  khal  in  question."  His  case  was  that  he  was  entitled 
to  the  Qolwm  on  which  the  defendant  had  built  his  wall ;  that  his  navigation  was 
obstructed,  and  that  there  was  a  danger  of  his  screw^house  falling  down.  It  is 
true  that  he  subsequently  presented  a  petition  in  which  he  prayed  that  if  he  was 
not  entitled  to  possession  of  the  disputed  land,  still,  if  it  was  found  that  the 
retaining  wall  ought  to  be  removed,  there  should  be  a  decree  granting  th^t 
remedy.     The  petition  wajs,  however,  rejected. 

The  case  came  before  two  Subordinate  Courts.  The  Court  of  the  Moonsiff 
found  that  the  plaintiff  had  no  right  to  the  bed  of  the  khal  or  any  part  of  it,  but 
that  the  defenaant  had  a  right  ad  Tnedium  filum,  *  He  further  found  that  the 
khal  was  not  navigable,  and  that  no  injury  had  been  caused  to  the  plaintifi*,  and 
that  the  flow  of  the  water  had  not  been  in  any  way  sensibly  obstructed. 

On  appeal  to  the  Subordinate  Judge,  he  affirmed  the  findings,  with  an  excep- 
tion whicn  constitutes  the  chief  difference  between  the  decrees,  that  neither  the 
plaintiff  nor  the  defendant  had  any  right  to  the  bed  of  the  khal,  which,  it  would 
appear,  is  vested  in  the  Government  in  right  of  their  zemiudary  of  the  twenty-four 
pergunnahs.     The  finding  of  the  Subordinate  Judge  is  in  these  terms : — "  The 
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conclusion,  therefore,  at  which  I  arrive  is  that  the  defendant  has  in  fact  committed 
an  encroachment,  though  not  upon  the  plaintiff's  property;  but  that  it  is  not 
established  that  damage  to  the  plaintiff's  property  must  necessarily  result  from 
the  encroachment.     Plaintiff  therefore  is  not  entitled  to  have  the  wall  removed" 

The  case  came  on  special  appeal  before  the  High  Court ;  and  the  High  Court, 
having  remanded  the  case  for  the  purpose  of  ascertaining  the  precise  extent  of  the 
encroachment,  considered  themselves  bound  to  reverse  the  decisions  of  both  the 
Courts,  and  to  order  the  removal  of  a  portion  of  the  defendant's  wall,  apparently 
on  the  authority  of  the  case  of  Bickett  v.  Morris  et  Ux.,  which  is  reported  at  page 
47  in  the  1st  Law  Reports,  Scotch  Appeals,  House  of  Lords.  The  effect  of  that 
case  may  be  stated  thus :  A  riparian  proprietor  on  one  side  of  a  stream  complained 
of  the  riparian  proprietor  on  the  other  side,  who  had  built  into  the  solum  of  the 
stream  bevgA«d  a  line  which  had  been  agreed  upon  between  the  parties,  and  had 
thereby  obSjiiicted  and  changed  the  flow  of  the  water  so  that  the  plaintiff^s  right 
to  have  the  water  flow  in  its  accustomed  manner  was  injure^.  It  was  held  that 
such  an  obstiniction  was  such  an  injury  to  the  plaintiff's  rights  as  enabled  him  to 
support  the  action  without  proof  of  actual  damage  immediate  or  even  probable. 
The  ratio  decidendi  is  illustriated  by  the  remark  of  the  Lord  Chancellor.  *^  It  was 
asked  in  argument  whether  a  proprietor  on  the  banks  of  a  river  might  not  build 
a  boat-house  upon  it  ?  Undoubtedly  this  would  be  a  perfectly  fair  use  of  his 
rights,  provided  he  did  not  thereby  obstruct  the  river  or  divert  its  course ;  but  if 
the  erection  produced  this  effect,  the  answer  would  be  that,  essential  as  it  might 
be  to  his  full  enjoyment  of  the  use  of  the  river,  it  could  not  be  permitted." 

Their  Lordships  observe  that  in  a  subsequent  case  in  the  House  of  Lords  of 
Oer  Erving  v.  Colquhoun,  reported  in  the  2nd  Law  Reports,  Appeal  Cases,  p.  839, 
not  in  itself  having  much  bearing  on  the  present,  inasmuch  as  it  related  to  the 
obstruction  of  a  navigable  stream.  Lord  Blackburn  explains  the  previous  case  in  this 
manner :  '*  The  defender  had  without  any  right  built  an  encroachment  on  his  sde 
of  the  river  which  necessarily  caused  more  water  to  flow  on  the  pursuer's  side, 
and  though  that  encroachment  was  small,  it  was  such  as  in  a  small  stream  to  make 
a  sensible  alteration  in  the  flow.  That  was  an  injury  to  the  proprietary  right  of 
the  pursuer,  but  he  was  not  able  to  qualify  present  damage." 

Their  Lordships  are  of  opinion  that  the  case  of  Bickett  v.  Morris  does  not 
govern  the  present.  In  the  fii*st  place,  the  plaintiff  does  not  state  his  cause  of 
action  in  the  manner  in  which  it  was  stated  in  Bickett  v.  Morris,  The  plaintiff 
does  not  state  that  he,  as  a  riparian  proprietor,  was  entitled  to  the  flow  of  the 
water  as  it  had  been  accustomed  to  flow,  and  that  that  flow  was  seriously  and 
sensibly  diverted  so  as  to  be  an  injury  to  his  rights;  but  he  puts  his  case  on  the 
ground  that  he  is  the  owner  of  the  soil  on  which  the  wall  was  built,  an  issue  which 
is  found  against  him.  It  is  true  that  he  sought  to  enlarge  his  plaint,  and  avul 
himself  of  any  ground  he  might  have  for  obtaining  the  removal  of  this  wall ;  but 
their  Lordships  do  not  find  that  he  has  either  claimed  or  proved  such  an  easement 
as  that  which. has  been  descri^^  in  the  case  of  Bickett  v.  Mo^tIs,  and  which  was 
there  interfered  with,  or  that  any  issue  was  raised  as  to  such  a  right  of  easement 
It  appears  that  the  plaintiff,  at  all  events,  has  not  all  the  rights  of  a  riparian  pro- 
prietor, or  he  would  have  been  entitled  to  the  bed  of  the  stream  ad  inedium  JUunL 
It  may  be  that  this  khal  being  in  possession  of  the  Government,  the  Government 
may  be  able  to  do  what  thej^  like  with  it ;  and  if  the  plaintiff  would  have  no  right 
to  complain,  as  against  them,  of  any  interference  with  the  flow,  it  does  not  seem 
clear  what  right  he  could  have  against  a  riparian  proprietor  on  the  other  aide. 
But  further  it  has  not  been  found  in  this  case, — ^indeed  the  evidence  on  the  whole 
points  in  the  other  direction, — that  the  defendant,  by  what  he  has  done,  has,  to 
use  the  words  of  Lord  Blackburn,  sensibly  altered  the  flow  of  the  water.  Without 
establishing  this  the  plaintiff  has  failed  to  show  any  such  injury  to  his  right  as 
would  support  an  action.    All  that  has  been  found  is  that  the  defendant  encroadhed 
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on  the  bed  of  the  khal,  which  is  the  soil  of  the  Government,  without  causing  any- 
sensible  injury  to  the  plaintiff.  There  may  be,  where  a  right  is  interfered  with, 
i/njuria  sine  damno  sufficient  to  found  an  action ;  but  no  action  can  be  maintained 
where  there  is  neither  daTnnum  nor  injuria. 

Under  these  circumstances  their  Lordships  are  of  opinion  that  the  High  Court 
was  wrong  in  reversing  the  decision  of  the  Lower  Courts  and  ordering,  as  they 
did,  the  wall  to  be  removed ;  and  their  Lordships  are  of  opinion  that  the  decision 
of  the  Subordinate  Judge  was  right. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that  the  judgment 
of  the  High  Court  be  reversed;  that  the  judgment  of  the  Subordinate  Judge  be 
affirmed,  and  that  the  appellant  have  the  costs  of  the  appeal  in  the  High  Court 
and  also  the  costs  of  this  appeal. 


The  13th  June  1879. 

Present  : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P.  Collier. 

Execution  Sale — Ben/imee  Pwrchase  fon*  Judgment  Debtor — Possession  by 

Pv/rchaser  at  subsequent  Sale, 

On  Appeal  from  the  High   Court  at   Calcutta. 

Ram  Chunder  Bysack 

versus 
Dinonath  Surma  Sirkar. 

PlaiDtiff  was  held  not  entitled  to  recover,  his  vendor  having  been  found  to  have  purchased  benainee 
for  the  original  judgment  debtor  at  a  sale  which  did  not  take  place  until  the  1st  June  1863  in  execution 
of  a  decree  of  the  Slst  May  1843,  and  to  have  allowed  the  defendant,  who  claimed  as  purcha«»cr  under 
a  subsequent  sale  in  execution  on  the  7th  June  1865,  to  be  put  into  actual  possession,  and  to  remain  in 
possession  fpr  nine  years,  without  contesting  his  right  to  the  property. 

Mr.  Cowie,  Q.C.,  and  Mr.  Doyne  for  Appellant. 
Mr.  G.  W.  Arathoon  for  Respondent. 

This  is  a  suit  which  was  commenced  on  the  8th  January  187*  by  the  plaintiff, 
who  seeks  to  recover  possession  of  a  12  annas  share  in  certain  mouzahs  which  he 
claims  to  be  his  property,  and  out  of  which  he  says  he  was  wrongfully  ousted. 

It  is  necessary  for  him  to  make  out  his  title,  and  the  way  in  which  he  attempts 
to  make  it  out  is  under  a  sale  in  execution  of  a  decree  of  the  Slst  May  1843  of 
the  Principal  Sudder  Ameen  of  Fureedpore.  The  sale  under  the  execution  did 
not  take  place  until  the  1st  June  1863,  whentme  Anund  Lochun  Nundi,  the 
defendant  No.  3,  became  the  ostensible  purchaser  of  the  property.  The  plaintiff, 
however,  says  that  Fakirud4in,  alAas  Azimuddin,  was  the  real  purchaser,  and  that 
he,  the  plaintiff,  subsequently  purchased  the  property  from  Fakiruddin. 

Two  objections  are  made  to  the  title  of  FakiruJddin  as  the  purchaser  of  the 
property.  First,  it  is  said  that  the  Principal  Sudder  Ameen  of  Fureedpore,  who 
issued  the  execution  under  which  the  sale  took  place,  had  no  jurisdiction  to  issue 
it,  inasmuch  as  the  district  of  Dacca  was  divided  between  two  Principal  Sudder 
Aineens,  and  that  the  property,  or  a  great  portion  of  it,  was  situate,  not  within 
the  jurisdiction  of  the  Principal  Sudder  Ameen  of  Fureedpore,  but  within  that  of 
the  Principal  Sudder  Ameen  of  Dacca.  The  first  objection,  therefore,  wa^  that 
the  execution  was  entirely  void  for  want  of  jurisdiction  on  the  part  of  the  Judge 
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who  issued  it  The  next  objection  was  that,  assuming  the  execution  to  have  been 
valid,  the  purchase  under  it  by  Fakiruddin  was  a  fictitious  purchase  for  the  benefit 
of  the  judgment  debtor,  Gorib  Hossein,  who  was  the  representative  of  the  original 
debtor,  Mahomed  Joki  Chowdhry.  The  first  defendant  claimed  as  a  purchaser 
under  a  sale  in  execution  against  the  said  Gorib  Hossein  on  the  7th  June  1865, 
subsequent  to  the  execution  under  which  Fakiruddin  purchased,  and  he,  the  first 
defendant,  had  been  put  into  possession  under  his  purchase. 

Theii'  Lordships  will,  in  the  first  place,  deal  with  the  question  of  fictitious 
purchase,  because,  if  the  purchase  was  fictitious,  the  defendant  Fakiruddin  obtained 
no  title  under  it,  and  the  property  remained  the  property  of  Gorib  Hossein, 
whether  the  Principal  Sudder  Ameen  had  jurisdiction  or  not.  The  Judge  of  the 
first  Court,  at  page  198  of  the  Record,  deals  with  the  question  of  jurisdiction. 
The  fourth  issue  which  was  raised  in  the  case  was  whether  the  purchase  by 
Fakiruddin  was  benamee  for  Gcnib  Hossein  or  not.  The  Judge  of  the  first  Court 
did  not  come  to  an  express  finding  or  declaration  with  reference  to  that  issue. 
The  whole  of  his  argument,  however,  tends  to  show  that  in  his  judgment  that 
issue  ought  to  be  found  in  favor  of  the  first  defendant.  He  says:  "The  first 
sale,  the  defendant  argues,  was  collusive  and  fictitious.  His  pleader  shows  that 
Gorib  Hossein  was  indebted  to  some.  In  execution  of  a  money  decree,  the  claim, 
which  was  upwards  of  Rs.  2,000 — the  valuable  property  which,  according  to 
plaintiff's  estimate  of  the  value,  is  worth  more  than  Rs.  10,000. — was  sold  for 
Rs.  500 ;  but  still  the  decrees-holder,  who  had  a  claim  for  upwards  of  Rs.  2,000, 
did  not  purchase  it,  and  allowed  the  servant  of  defendant,  who  was  a  fidend  to 
Gorib  Hossein,  the  judgment-debtor,  to  bid  for  it.  Again,  defendant  No.  2  pur- 
chased it  for  a  nominal  price  of  Rs.  500,  but  did  not  proceed  to  take  possession  of 
the  properties  till  the  same  properties  were  advertised  for  sale  in  execution  of 
another  decree.  These  facts  the  defendant  takes  as  the  evidence  of  collusion,  and 
he  pleads,  therefore,  that  Gorib  Hossein,  in  order  to  give  color,  went  on  ostensibly 
to  object  to  the  confirmation  of  the  sale,  but  his  endeavor  was  in  reality  to  create 
a  title  in  favor  of  defendant  No.  3  fictitiously,  and  himself  to  retain  and  enjoy 
possession  of  the  property  to  the  prejudice  of  his  other  just  creditors.  The  first 
auction  sale  is  dated  1st  June  1863,  the  date  of  advertisement  of  the  second  sale 
is  31st  March  1865,  and  the  second  sale  took  place  on  the  2nd  June  1865;  but 
the  debtor,  Gorib  Hossein,  continued  to  be  in  possession  of  the  property,  and  con- 
tinued to  discharge  the  public  revenue  on  account  of  the  estate  down  to  the  second 
auction.  The  first  auction  purchaser,  after  a  lapse  of  two  years,  and  after  the 
second  sale,  applied  to  the  Principal  Sudder  Ameen  of  Fureedpore  for  delivery  of 
possession  of  the  property.  The  date  of  delivery  is  Assar  1272  B.S.,  and  the  date 
of  dispossession  by  the  defendant  is  Bhadro  of  the  same  year,  that  is,  a  month 
after  the  delivery.  These  circumstances  go  to  a  great  extent  to  speak  in  favor 
of  the  defendant's  argument.  It  is  certain  that  the  judgment-debtor  was  in  pos- 
session down  to  the  second  sale,  and  the  attempt  of  defendant  No.  2  (plaintiflTs 
vendor)  to  take  symbolical  po^ession  after  the  second  sale  does  not  sufficiently 

frove  that  he  was  in  actual  possession  of  the  property.  Under  the  circumstances 
am  clearly  of  opinion  that  the  defendant  No.  1,  who  by  virtue  of  a  lega}  tiUe 
entered  into  possession  of  the  property,  is  entitled  ta  oppose  any,  or  to  dispute 
the  title  of  any  who  may  come  to  take  possession  from  him.  The  question  there- 
fore comes,  whether  the  firsifauction  sale  was  a  valid  sale,  and  whether  the  first 
auction  purchaser  acquired  a  valid  title."  The  High  Court,  in  dealing  with  that 
portion  of  the  judgment,  say,  at  p.  208:  "Now,  as  to  the  question  of  benamee,  it 
seems  to  us  that  there  was  no  evidence  to  rebut  the  ordinary  presumption  in  favor 
of  the  ostensible  purchaser."  The  ostensible  purchaser  really  was  not  Fakiruddin, 
but  Anund  Lochun  Nundi.  He  was  the  person  in  whose  name  the  property  was 
purchased.  "  The  delay  which  has  been  relied  upon  is  only  a  delay  of  about  six 
or  seven  months,  because  it  appears  that  the  purchaser  was  kept  at  bay  by  the 
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judgment-debtor,  who  disputed  the  sale,  appealed  against  the  order  rejecting  his 
application,  and  continued  those  proceedings  down  to  August  1864."  The  High 
CoSirt  treat  those  proceedings  as  real  and  bond  fide,  whereas  the  Judge  of  the 
Lower  Court  stated  that  the  defendant  contended  that  they  were  not  hond  fide 
for  the  purpose  of  getting  rid  of  the  sale,  but  fictitious  proceedings  taken  for  the 
purpose  of  giving  strength  to  the  case  that  the  purchase  made  by  Fakiruddin  had 
been  made  for  his  own  benefit,  and  not  for  the  benefit  of  the  judgment-debtor. 
The  High  Court  make  no  remark  with  reference  to  the  question  whether  those 
proceedings  were  fictitious  or  not.  They  then  go  on :  "  It  then  appears  that  the 
papers  were  sent  down  to  the  Principal  Sudder  Ameen  with  a  view  to  further 
proceedings  in  execution  being  taken  on  the  24th  September  1864,  and  the  pur- 
chaser mi^e  a  petition  to  be  put  into  possession  on  the  26th  May  1865.  There- 
fore the  delay  which  had  to  be  accounted  for  was  only  a  delay  of  a  few  months,  and 
that  is  a  circumstance  quite  insufficient  of  itself  to  get  rid  of  thQ  rights  of  the 
plaintiff  under  his  purchase.  That  being  so,  and  the  onus  on  that  part  of  the 
case  being  entirely  on  the  defendants,  and  the  defendants  not  having  discharged 
themselves  of  it,  as  far  as  that  plea  goes,  the  judgment  must  be  in  favor  of  the 
plaintiff.'' 

The  substance  of  that  decision  is  simply  this,  that  the  mere  delay  in  taking 
possession  on  the  part  of  Fakiruddin,  or  of  Auund  Lochun  Nundi,  was  not  of  itself 
a  sufficient  badge  of  fraud  to  induce  the  Court  to  come  to  the  conclusion  that  the 
purchase  by  Fakiruddin  was  benamee  for  the  benefit  of  the  judgment-debtor. 
They  say :  "  That  being  so,  and  the  onus  on  that  part  of  the  case  being  entirely 
on  the  defendants,  and  the  defendants  not  having  discharged  themselves  of  it,  as 
far  as  that  plea  goes,  the  judgment  must  be  in  favor  of  the  plaintiff." 

But  there  was  evidence  in  the  cause  beyond  that  which  was  adduced  as  to 
the  delay.  There  was  the  evidence  of  several  witnesses.  First,  that  of  a  tenant, 
at  page  186  of  the  Record,  to  which  Mr.  Cowie  has  called  their  Lordships'  atten- 
tion, the  evidence  of  Loknath  Banerjee,  He  says :  "  I  am  a  tenant  of  the  disputed 
mehal  and  hold  lands  therein.  Formerly  I  used  to  pay  rents  to  Mahomed  Joki 
Chowdhry "  (that  is  the  judgment  debtor) ;  •*  at  present  I  pay  rents  to  the 
defendant,"  meaning  the  defendant  No.  1.  He  does  not  say  that  possession  was 
ever  given,  as  far  as  his  portion  of  the  property  was  concerned,  to  Fakiruddin, 
He  paid  originally  to  the  judgment-debtor,  and  subsequently  to  the  defendant 
No.  1,  who  was  the  purchaser  under  the  second  execution. 

Then  again,  at  page  190  of  the  Record,  there  is  some  very  strong  evidence, 
that  of  the  defendant's  witnesses,  to  which  the  High  Court  did  not  allude  at  all. 
It  is  true  it  was  not  alluded  to  by  the  first  Court.  The  Judge  of  that  Court 
thought  the  delay  sufficient  of  itself.  But  when  the  High  Court  thought  that  the 
delay  was  not  sufficient,  they  ought,  as  it  appears  to  their  Lordships,  to  have 
referred  to  the  evidence  to  see  whether  they  believed  or  disbelieved  the  witnesses 
on  the  part  of  the  defendant  to  prove  that  the  sale  was  a  fictitious  one.  Bharut 
Chunder  Dey,  the  defendant  s  witness  No.  1,  at  page  190,  says :  "  In  the  month  of 
Jeyt  of  1270  B.E.  the  disputed  property  was  sold  by  auction  at  Fureedpore  on 
account  of  the  debt  of  (Jorib  Hossein.  Anund  Lochun  Nundi  purchased  it. 
Qorib  Hossein  paid  the  consideration  money.  I  and  Daguram  Dutt  and  three 
sirdars  went  to  Fureedpore  with  the  money.  In  the  auction  sale  a  bid  of  Rs.  500 
was  made,  and  the  bargain  hp,ving  been  struck  in  our  name,  we  made  over  Rs.  500 
to  Anund.  Anund  made  the  said  auction  purchase  for  Gorib  Hossein.  Ajim 
Chowdhry," — that  is  the  alias  of  Fakiiniddin — "in  a  letter  to  Anund  Nundi, 
requested  him  to  make  the  auction  purchase  on  behalf  of  Gorib  Hossein.  We  took 
with  us  Rs.  3,003  for  the  auction  purcha.se," — that  was  sufficient  to  cover  the  amount 
of  the  debt  for  which  the  sale  was  about  to  take  place, — "and  we  paid  Rs.  500. 
Gorib  Hossein's  superintendent  gave  us  the  said  money.  Knowing  that  the  dis- 
puted property  might  be  worth  Rs.  10,000  or  Rs.  12,000,  we  went  to  purchase  it." 
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There  was  other  evidence  corroborating  this  witnesses  testimony,  to  which  it 
is  not  necessary  to  refer  further.  There  was  no  witness  to  contradict  the  evidence 
of  those  witnesses.  Anund  Lochun  Nundi  was  not  callecL  Fakiruddin  was  not 
called  If  the  evidence  of  the  witnesses  who  stated  that  the  money  with  which 
the  estate  was  purchased  in  the  name  of  Anund  Lochun  Nundi  was  s^it  by  the 
judgment-debtor  was  not  true,  why  did  not  Fakiruddin  or  Anund  Lochun  Chunder, 
or  both  of  them,  come  forward  and  state  that  the  evidence  was  &lse,  and  that 
Anund  Lochun  Nundi  purchased  the  estate  for  Fakiruddin  with  money  whidi 
Fakiruddin  had  supplied  ?  But  no  evidence  of  the  kind  was  given.  The  witnesses 
for  the  defendant  No.  1  were  uncontradicted,  and  there  is  nothing  on  the  face  of 
the  proceedings  to  lead  their  Lordships  to  believe  that  the  evidence  of  those  wit- 
nesses was  untrustworthy  and  ought  to  be  rejected  as  the  evidence  of  witnesses 
who  had  perjured  themselvea 

But,  beyond  this,  "when  the  estate  was  sold  to  the  defendant  No.  l,and  when  the 
defendant  No.  1  was  put  into  possession  of  it,  one  would  suppose  that  Fakiruddin, 
though  he  was  only  in  ostensible  possession  of  the  property,  would  have  made  an 
application  to  the  Court,  under  s.  246  of  the  Code  of  CivU  Procedure,  stating, 
"  You  have  attached  and  are  about  to  sell  under  an  execution  property  which  I 
have  already  purchased  under  a  previous  execution ;  do  not  sell  this  property,  it 
is  mine,  and  not  that  of  the  judgment-debtor,"  and  then  the  Judge  in  a  summaiy 
way  would  have  decided  whether  or  not  the  property  had  been  purchased  by 
Fakiruddin  or  not     But  no  such  application  was  made. 

It  was  suggested  that  probably  Fakiruddin  and  Anund  Lochun  Nundi  did 
not  know  that  the  property  was  attached  and  about  to  be  sold  under  the  second 
execution.  Assume  for  the  present  purpose  that  they  did  not,  one  would  suppose 
that  as  49oon  as  the}^  did  know  it,  that  is  to  say,  as  soon  as  the  defendant  No.  1 
was  put  into  actual  possession  of  the  property,  and  had  got  the  ryots  to  attorn  to 
him,  Fakiruddin,  if  his  case  had  been  a  genuine  one,  would  have  brought  an  action 
at  once  to  turn  him  out  and  to  contest  bis  right  to  the  property  by  virtue  of  the 
sale  under  th«  second  execution.  But  he  lay  by,  and  no  action  was  brought  by 
Fakiruddin  or  by  Anund  Lochun  Nundi  for  nearly  nine  years  after  the  defendant 
had  been  put  into  actual  possession  of  the  property  under  his  purchase,  and  then 
Fakiruddin  commenced  a  suit  in  the  Moonsiff's  Court  The  Moonsiff  had  not 
jurisdiction  to  try  cases  to  the  extent  of  the  value  of  the  property.  An  objection 
was  taken  to  his  jurisdiction,  and  then  Fakiruddin  sold  the  property  to  the  plaintiff 
after  the  defendant  No.  1  had  been  in  possession  for  nine  years,  and  when  there 
was  a  dispute  and  an  action  pending  respecting  the  title. 

That  suit  was  afterwards  dismissed,  and  the  plaintiff  brought  the  present 
action  in  1874. 

Under  these  circumstances  there  is  sufficient  evidence  to  satisfy  their  Lord- 
ships that  the  purchase  by  Fakiruddin,  if  indeed  he  did  purchase  in  the  name  of 
Anund  Lochun  Nundi,  was  a  purchase  benamee  for  the  original  judgment-debtor, 
who  furnished  and  supplied  the  money  for  that  purpose. 

Under  these  circumstances  their  Lordships  think  that  the  plaintiff  is  not 
entitled  to  recover.  It  is  not  necessaiy,  therefore,  to  decide  whether  the  Principal 
Sudder  Ameen  had'  jurisdiction  to  issue  the  execution  under  which  the  plaintiff's 
vendor  purchased  the  estate,  but  their  Lordships  wish  it  to  be  distinctly  under- 
stood that  they  thi'ow  no  ddubt  whatever  upon  the  decision  of  the  High  Court 
by  which  it  was  held  that  the  Principal  Sudder  Ameen  had  jurisdiction  to  issue 
the  execution. 

Under  these  circumstances  their  Lordships  will  humbly  advise  Her  Majeelgr 
that  the  decree  of  the  High  Court  be  reversed,  the  decree  of  the  first  Court  afiinned, 
and  the  suit  of  the  plaintiff  dismissed  with  costs  in  both  the  Lower  Courts.  The 
appellant  must  pay  the  costs  of  this  appeal. 
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The  14th  June  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Adxyption  {by  Widow) — Alienations  before  Adoption — Agreement  with  Natural 

Father  of  Adopted  Son — Ratificaiion  by  Son, 

On  Appeal  from  tlie  High  Court  at  Madras. 

Ramasawmi  Aiyan  and  others 

versus 
Vencataramaiyan,  alias  Chidambaraiyan. 

In  a  suit  brought  on  behalf  of  the  respondept  as  heir  of  his  adoptive  father,  by  virtue  of  an  adop- 
tioD  by  his  widow  after  his  death,  to  set  aside  various  dispositions  of  the  property  made  by  the  widow 
before  the  adoption,  the  defence  was  that  the  respondent  had  been  adopted  upon  the  faith  of  an  express 
written  agreement  by  his  father,  subsequently  ratified  by  himself  when  he  came  of  age,  that  none  of  the 
transactions  were  to  be  disputed  :  Held  that  the  agreement  of  the  natural  father  was  not  void,  but 
was,  at  the  least,  capable  of  ratification  when  his  son  became  of  age ;  and  that  the  son  had  so  ratified  it. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  Madras  of  the  24th 
January  1877,  reversing  a  decision  of  the  District  Court  of  Trichinopoly. 

Mr,  Leith,  Q.G.,  and  Mr,  Mayne  for  Appellants. 
Mr,  Cowie,  Q.C.,  and  Mr,  OraJiam  for  Respondent. 

The  suit  was  brought  in  December  1873  on  behalf  of  the  respondent  as  heir 
of  one  Rangasawmi,  by  virtue  of  an  adoption  made  by  his  widow  after  his  death, 
to  set  aside  various  dispositions  of  the  property  made  by  the  widow  before  the 
adoption.  The  appellants  were  the  widow  and  the  various  persona  who  claimed 
under  the  disputed  transactions.  Neither  the  adoption  nor  the  transactions  were 
denied ;  but  the  defence  set  up  was  that  the  respondent  had  been  adopted  in  1862 
upon  the  faith  of  an  express  written  agreement  by  his  father,  subsequently  ratified 
by  himself  when  he  came  of  age,  that  none  of  the  transactions  were  to  be  disputed. 
The  local  Court  dismissed  the  suit,  but  the  High  Court  reversed  that  decision. 

Sir  Robert  Collier  delivered  judgment  as  follows : — 
The  facts  of  this  case  material  to  its  decision  are  as  follows : — 
Rangasawmi  Aiyan  was  the  youngest  of  three  brothers  of  a  joint  Hindoo 
family.  The  eldest  brother  died  in  the  year  1858,  leaving  a  widow  named  Thy- 
ammul.  On  his  death  the  two  remaining  brothers  made  a  partition  of  the  property 
to  which  they  were  entitled.  The  second  brother  died  in  1860,  leaving  a  widow 
named  Lakshmi  AmmaL  Rangasawmi  had  a  wife,  the  daughter  of  Ramasawmi, 
who  was  his  cousin,  and  was  the  brother  of  Thyammul.  Rangasawmi,  having  no 
children,  on  the  19th  January  1861  executed  the  following  document: — 

''Agreement  executed  on  the  19th  January  1861  by  me,  Rangasamiaiyan,  son  of  ^ 
Subbaiyan,  residing  at  Minakshipuram,  in  the  Trichinopoly  talook,  while  in 
the  possession  of  sound  mind,  in  favor  of  Ramasamiaiyan,  son  of  Ananta- 
krishnaiyan,  residing  at  Eulumani  in  the  said  talook,  to  wit : — 

**  In  the  villages  of  Minakshipuram  aforesaid,  Qouripuram,  Tiruppulatturai, 
Analai,  Rangachchipuram,  Elumanur,  Antamallur,  Ammangudi,  Eulumani,  Mul- 
angiidi,  Tachchagudi,  and  Kottattai,  I  hold  some  property.  Besides,  in  respect  of 
the  moveable  and  immoveable  property  standing  in  the  names  of  Lakshmi  Ammal, 
the  widow  of  Visvanadhaiyan,  my  elder  brother,  and  others,  I  brought  a  suit  in 
No,  5  of  1860  on  the  file  of  the  Civil  Court,  which  is  now  pending  in  appeal 
before  the  Sudder  Court  in  No.    of  1860.     My  present  state  of  health  is,  however 
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too  bad  to  permit  me  to  manage  and  take  care  of  the  said  (last-mentioned)  pro- 
perty, as  well  as  the  said .  (first-mentioned)  house,  ground,  houses,  cattle,  etc. 
Besides,  I  have  no  issue,  and  have  consequently  adopted  your  son  Krishnasami 
this  day  according  to  law.  You  shall,  therefore,  yourself  manage  the  aflFairs  of  all 
the  moveable  and  immoveable  property,  etc.,  except  three  cheis  of  hind  consti- 
tuting two  shares  in  the  village  of  Kulumani,  which  I  have  given  away  to  my 
elder  sister,  Tangammal,  as  manjakani  (land  granted  for  expenses),  pay  the  Govern- 
ment revenue,  etc.,  assessed  thereon,  render  the  necessary  assistance  in  the  interests 
of  the  said  suit,  and  maintain  my  adopted  son  aforesaid.  Besides,  you  should 
deliver  up  to  the  two  persons  aforesaid,  so  soon  a^  my  said  adopted  son  attained 
his  age,  all  the  said  moveable  and  immoveable  property,  and  all  the  other  pro- 
perty save  such  as  might  have  been  legitimately  expended  till  then.  Further- 
more, you  should  administer  the  charity  of  distributing  boiled  rice,  etc.,  at  my 
house  in  the  village  of  Minakshipuram,  and  by  applying  therefor  the  incomes 
derivable  from  the  wet  and  dry  lands  of  that  village  left  after  paying  the  expenses, 
Government  revenue,  etc.,  keep  an  account  of  the  receipts  and  disbursements  in 
that  matter,  and  you  should  get  Krishnasawmi,  my  adopted  son  aforesaid,  after 
he  attained  his  age,  and  Lokambal  my  wife,  these  two  to  administer  these  charities 
in  perpetuity,  and  in  a  manner  allowing  no  scope  for  any  shortcomings. 

"  You  should,  also,  while  thus  acting,  and  until  my  son  attained  his  age,  look 
after  the  duties  of  the  oflBce  of  manager,  which  I  hold  in  my  name  with  respect 
to  the  Tiruppulatturai  pagoda. 

''To  this  effect,  I,  Bangasawmi  Aiyan,  execute  the  agreement  in  favor  of 
Ramasawmi  Aiyan." 

In  pursuance  of  this  instrument  the  child  therein  mentioned  was  adopted, 
and  Ramasawmi  undertook  the  management  of  the  estate. 

On  the  9th  February  1861  Rangasawmi  executed  the  following  document, 
which  is  termed  in  the  record  a  mookhtamamah : — 

"  Mookhtamamah  (generat  power  of  attorney)  executed  on  the  9th  February 
1861  by  Bangasawmi  Aiyan,  son  of  Subbaiyan,  residing  at  Minakshipuram,  in  the 
Trichinopoly  talook,  in  favor  of  Bamasawmi  Aiyan,  son  of  Anantakrishnaiyan, 
residing  in  the  village  of  Kulumani,  in  the  said  talook,  to  wit : — At  present  the 
state  of  my  health  is  not  satisfactory,  and  I  have  no  issue.  Besides,  for  the 
management  of  my  own  immoveable  property  which  I  am  in  the  enjoyment  of, 
for  the  conduct  of  the  suit  which  I  brought  in  No.  5  of  1860  on  the  file  of  the 
Civil  Court  against  Lakshmi  Ammal,  the  widow  of  Visvanadhaiyan,  my  elder 
brother,  toux;hing  ceHain  property,  and  which  I  have  now  brought  on  appeal  in 
No.  25  of  the  same  year,  on  the  file  of  the  Sudder  Court,  and  for  the  looking  after 
of  my  adopted  son,  Krishnasawmi,  minor,  my  wife,  and  myself,  I  have  no  friend 
to  look  up  to  but  yourself.  You  should  therefore  look  after  us  as  mentioned  above, 
and  hold  all  my  property  according  to  youi*  pleasure,  and  manage  the  same.  If 
the  said  Sudder  Appeal  No.  25  should  also  terminate  against  me,  you  should  take 
upon  yourself  and  manage  the  dry  and  wet  land  forming  the  eleven  pangus  (shares) 
in  the  village  of  Minakshipuram,  the  four  pangus  (shares)  in  Analai,  one  panga 
(share)  in  Tiruppilatturai,  and  one  pangu  (share)  in  Tachchangudi,  one  house- 
ground  in  Kulumani,  out  of  the  property  in  my  possession,  and,  without  concern 
m  the  profit  or  loss  therefrom  arising,  make  the  same  over  to  n^  adopted  son 
after  he  attained  his  majority.  Besides,  ks  I  have  consented  to  Tayammal,  the 
widow  of  my  elder  brother,  Yenkataramaiyan,  making  an  adoption,  which  she  is 
attempting  to  do  in  accordance  with  the  authority  given  by  my  elder  brother 
aforesaid,  you  should  get  my  wife  to  give  up  out  of  our  property  to  the  said  ammal 
(lady)  the  one-third  share  of  my  elder  brother  aforesaid,  a  dwelling-house,  one 
Machchupatti  house-ground,  cattle,  ploughs,  etc.,  all  in  a  group,  with  liberty  to 
alienate  the  same  by  sale,  and  to  appropriate  the  same  according  to  her  own 
pleasure.     The  remaining  lands  you  should  get  my  wife  to  dispose  of  by  sale,  etc. 
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in  satisfaction  of  the  debts  eontradted  by  me  for  the  family  expenses  and  for  the 
costs  of  the  said  suit,  and  clear  oflF  my  debts  in  fulL  You  are  at  liberty  yourself 
to  demand  and  recover  the  sundry  debts  due  to  me.  All  prior  documents  of  any 
kind  whatsoever  referring  to  the  above  subject  shall  become  null.  I  have  thus 
with  my  full  consent  executed  to  you  this  mookbtamamah  (general  power  of 
attorney)." 

The  High  Court  of  Madras,  of  whose  judgment  some  notes,  obviously  very 
imperfect,  are  to  be  found  in  the  Record,  appear  to  have  treated  this  document, 
which  was  not  registered,  as  open  to  much  suspicion.  It  may  be,  but  inasmuch 
as  it  has  been  found  to  be  genuine  by  the  Lower  Court,  before  which  some  of  the 
attesting  witnesses  were  called,  while  no  evidence  directly  impeaching  it  was  pro- 
duced, their  Lordships  find  no  suflScient  grounds  for  disbelieving  its  execution,  or 
setting  it  aside  as  invalid. 

Bangasawmi  died  in  1861,  not  long  after  the  execution  of  this  document, 
but  the  precise  date  of  his  death  does  not  appear. 

On  the  10th  June  1862  the  widow  of  Bangasawmi,  Lokambal,  assuming  to 
act  under  the  directions  of  the  mookhtarnamah,  executed  a  release  to  Thyammal  of 
what  may  be  described  in  geneml  terms  as  one-third  of  the  family  property. 

On  the  23rd  June  1862  Lokambal,  assuming  to  act  uivder  the  same  authority, 
executed  three  deeds  of  sale  to  one  Vamanaiyan  of  what  may  be  described  in 
general  terms  as  another  one-third  of  the  property  for  advances  alleged  to  have 
been  made  to  her  for  the  paypaent  of  her  husband's  debts. 

It  appears  that  the  property  conveyed  to  Thyammal  found  its  way,  after 
some  interval,  into  the  hands  of  hev  brother,  Ramasawmi,  and  that  by  the  last 
three  deeds  Lokambal  in  effect  conveyed  the  property  to  which  they  refer  to 
Ramasawmi,  her  father,  who  admits  the  sale  to  the  nominal  purchaser  to  have 
been  benamee  for  him,  alleging  that  he  paid  the  consideration  money,  and  that  it 
was  appropriated  to  the  payment  of  the  debts  of  Rangasawmi.  Almost  imme- 
diately after  the  execution  of  these  deeds  the  adopted  son  died. 

Thereupon  the  widow  proceeded  to  make  a  new  adoption  under  authority 
from  her  husband  (as  is  now  conceded),  and  with  this  object  entered  into  the 
following  agreement  with  one  Mutturamaiyan  for  the  adoption  of  his  son,  who  is 
the  plaintiff  in  this  suit. 

"  Agreement  executed  on  the  23rd  Ani  of  Dundhubbi,  corresponding  to  the  5th 
July  1862,  by  Mutturamaiyan,  son  of  Venkaij^an,  residing  at  Dikshasamudram, 
otherwise  known  as  Mullakudi,  in  the  Trivadi  talook,  in  the  Combaconum 
district,  in  favor  of  Lokambal  Ammal,  the  widow  of  Rangasawmi  Aiyan, 
residing  at  Minakshiammalpuram,  in  the  Trichinopoly  talook,  in  the  Tiich- 
inopoly  district,  and  Ramasawmi  Aiyan,  the  authx)rized  agent  of  the  said 
Rangasawmi  Aiyan,  to  wit ; — 

'*  After  entering  into  a  partition,  the  said  Rangasawmi  Aiyan  adopted  Krish- 
nasawmi,  a  minor,  and  died  some  time  afterwards;  and,  some  time  after  this, 
Krishnasawmi  also  died.  Thereupon,  with  a  view  to  the  fulfilment  of  the  paid 
Rangasawmi  Aiyan's  wish  to  make  an  adoption,  I  gave  my  son,  Chidambaram,  alJAXS 
Yenkataraman,  in  adoption  to  the  said  Lokambal  Ammal  according  to  law  with 
my  full  consent.  Excluding  the  sales  of  property  made  to  third  parties  in  satis- 
faction of  the  debts  contracted  by  the  said  Rangasi^mi  Aiyan,  and  the  absolute 
disposition  of  property  made  in  favor  of  Thyammal,  the  widow  of  Venkataram- 
aiyan,  his  elder  brother,  for  her  share,  all  of  which  took  place  so  far  back  as  during 
the  lifetime  of  the  said  minor,  Krishnasawmi,  the  said  Lokambal  Ammal  is  now 
possessed  and  in  the  enjoyment  of  eleven  pungus  (shares)  of  wet  land  and  the  wet 
and  dry.samudayams  appertaining  thereto  in  Minakshiammalpuram  aforesaid, 
setting  aside  the  house-ground  of  Muttulinga  Medeliar  and  the  patti  manai  lying 
to  the  west  of  it,  of  one  pungu  (share)  of  wet  lands  and  the  samudayams  thereto 
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appertaining  in  Tiruppilatturai,  setting  aside  the  house-ground  of  PannaLSeturaiyar, 
of  one  of  the  house-grounds  which  fell  to  his  share  in  the  agraharam  of  the  village 
of  Kulumapi,  of  one  pungu  (share)  in  the  village  of  Tachchangudi,  and  of  foor 
pungus  (shares)  in  the  village  of  Analai^  with  the  samudayams  thereto  app^"- 
taining.  Beyond  this  property  which  is  in  her  possession,  the  said  ammal  (lady) 
has  no  property.  Agreeing,  therefore,  to  my  begotton  son,  Chidambaram,  alias 
Yenkatajuman,  who  is  the  minor  adopted  son  above  mentioned,  being  put  in  pos- 
session of  the  said  property  which  now  remains,  after  he  attained  his  majority^  I 
have,  with  my  full  consent,  given  my  said  son  in  adoption.  I  have  therefore 
executed  to  you  this  agreement  to  show  that  you  alone,  who  are  hencefortli 
entitled  to  all  soris  of  rights  until  the  adopted  son  aforesaid  should  attain  his  age, 
and  competent  to  solemnize  his  wedding  and  other  auspicious  ceremoniee,  should 
look  after  the  said  adopted  son  and  the  said  property ;  that,  whether  or  upt  there 
is  more  property,  neither  I  nor  my  begotten  son^  who  is  the  adopted  son  above 
mentioned,  have  any  sort  of  claim  or  title  to  the  same,  or  to  their  enjoyment. 

"  (Signed)  Muttubamaiyan." 

It  is  in  evidence  that  Mutturamaiyan  was  informed  that  twD-thirds  of  the 
property  had  been  alienated^  and  was  shown  the  mookhtamamah  and  the  four  deeds 
which  have  been  referred  to.  Thus^  if  not  distinctly  informed  of  the  true  nature 
of  the  transactions,  he  was  at  the  least  put  upon  enquiry  respecting  them.  It  is 
not  alleged,  much  less  proved,  that  any  fraud  was  practised  upon  him,  and  on  his 
being  called  as  a  witness  by  iDoth  parties  no  question  was  put  to  him  suggesting 
that  he  had  been  induced  to  make  this  agreement  by  any  misrepresentation  or 
concealment.  Their  Lordships,  therefore,  feel  themselves  bound  to  assume  that 
the  father  consented  to  give  his  son  in  adoption  on  the  understanding  that  be 
would  inherit  only  about  one-third  of  the  late  Rangasawmi's  property,  being 
aware,  or  not  caring  to  enquire,  how  the  remaining  two-thirds  had  been  disposed  o£ 
The  legal  eflfect  of  this  proceeding  will  be  dealt  with  hereafter.  The  plaintiff,  shortly 
after  he  became  of  age,  which  time  is  found  by  both  Courts  to  have  been  in  1869, 
executed  a  lease  (dated  4th  October  1869)  to  Naganadien,  a  son  of  Ramasawmi, 
of  ail,  or  almost  all,  the  lands  to  which  he  was  entitled,  for  thirteen  years,  at  a 
'' swaunbogam "  rent  of  Rs.  150  per  annum,  the  lessee  further  undertaking  to 
maintain  the  plaintiff  and  his  adoptive  mother. 

This  lease,  which  put  him  entirely  in  the  power  of  Ramasawmi's  son,  or,  in 
other  words,  of  Ramasawmi  himself,  and  which  he  certainly  ought  not  to  have 
been  induced  or  even  allowed  to  execute,  he  some  time  afterwards  very  naturally 
desired  to  set  aside,  and,  his  adoptive  family  insisting  on  maintaining  it,  he  left 
his  adoptive  mother's  house,  married,  and  went  to  live  at  the  house  of  his  wife's 
&ther.  Although  he  returned  once  or  more  to  his  adoptive  mother's  house,  it  was 
when  he  was  living  in  the  house  of  his  wife's  father  and  surrounded  by  her  rela- 
tions that  he  executed,  on  the  19th  August  1S!J1,  the  agreement,  on  the  validity 
of  which  the  case  chiefly  depends. 

This  agreement  is  as  follows : — 

"  Agreement  executed  on  the  19th  August  1871,  corresponding  to  the  5th  Avani 
of  Prajotpatti,  to  Lokambal  Ammal,  the  widow  of  Rangasawmi  Aiyan,  culti- 
vator, residing  in  the  viyage  of  Minakshipuram,  in  the  Trichinopoly  talook^ 
by  Chidambaram,  cdias  Venkataran^aiyan,  the  adopted  son  of  the  said  lady, 
cultivator,  residing  at  the  safid  place,  to  wit: — 

''Out  of  the  wet  and  dry  lands^  topes,  house-grounds,  purchases,  and  other 
landed  property  which  came  to  the  share  of  your  said  husband  on  partition  as  his 
own  property  in  the  villages  »of  Minakshipuram,  Gouripuram,  Analai,  Rai^gach- 
chipuram,  Tiruppilatturai,  Andanallur,  Ammangudi,  Kulumani,  Mulangudi,  Tach- 
changudi, and  Kottattai,  the  following  being  excluded,  i.«.,  the  landed  property 
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which,  by  virtue.of  a  mookhiamainah  granted  by  your  said  husband  in  the  name  of 
your  father,  Ramasawmi  Aiyau,  on  the  4th  February  1861,  before  ever  I  was 
adopted  by  you,  and  of  an  agreement  granted  in  conformity  therewith  to  you  and 
your  father,  Bamasawmi  Aiyan,  by  my  natural  father,  Ramuvaiyan,  on  the  5th 
July  1862,  you  gave  away  on  the  10th  and  23rd  June  1862,  in  obedience  to  the 
orders  of  your  said  husband,  Bangasawmi  Aiyan,  deceased,  partly  under  an  agree- 
ment to  Tbyammal,  the  widow  of  his  elder  brother,  Venkataramaiyan,  with  power 
to  sell,  and  partly  under  deeds  of  absolute  sale,  in  favor  of  Kulumani  Vamanaiyan 
in  satisfaction  of  the  debts  contracted  by  your  husband,  RaDgasawmi  Aiyan,  and 
which  your  father,  Ramasawmi  Aiyan,  had  cleared  with  his  own  funds ;  there  still 
remain  eight  pangus  in  the  village  of  Minakshipuram,  after  deducting  the  three 
pangus  lost  owing  to  the  railway,  out  of  the  eleven  pangus  had  there,  four  pangus 
in  Analai,  one  pangu  in  Tiruppilatturai,  one  pangu  in  Tachchangudi,  and  30  feet 
of  a  house-ground  to  the  east  of  Chelamaiyans  house-ground  in  ^e  northern  row 
in  the  Suryavastu  Agraharam  of  Kulumani,  which  you  have  continued  to  hold  in 
full  right.  These  I,  having  attained  my  majority,  got  from  you,  and  took  charge 
of  the  said  property  just  as  they  were  in  accordance  with  the  above  said  arrange- 
ments ;  and  in  1869  I  leased"  the  said  land3  to  Naganadhaiyan  for  a  swaunbhogam 
ready  money  rent,  and  got  the  registry  transferred  accordingly.  Of  these  lands  I 
gave  your  father,  Ramasawmi  Aiyan,  six  pangus  in  the  village  of  Minakshipuram, 
measuring  acres  10  and  dec.  8,  and  one  pangu  in  the  village  of  Tachchangudi, 
measuring  acres  3  and  dec.  35;  in  all  measuring  acres  13  and  dec.  43  of  land, 
toother  with  the  dry  and  wet  lands  and  all  other  samudayams  thereto  apper- 
taming,  and  a  house-ground  in  the  village  of  Kulumani,  as  per  the  descriptive 
statement  of  lands  contained  in  the  additional  paper  hereto  annexed,  and  got  in 
exchange  acres  14  and  dec.  30  of  land,  comprised  in  the  5^  pangus  purchased  by 
the  said  Ramasawmi  Aiyan  from  the  said  Tbyammal  and  Vamanaiyan  under  a 
deed  and  an  agreement,  i.e.,  2  j4  pangus  in  the  village  of  Analai,  and  2|  pangus 
in  the  village  of  Rangachchipuram,  including  Pudutiruttukattalai,  together  with 
the  wet  and  dry  lands  and  all  other  samudayams  appertaining  thereto,  as  also 
32  feet  of  a  house-ground  where  Panaai  Setuvaiyan  resides,  and  which  belongs 
to  the  said  Ramasawmi  Aiyan,  in  the  Suryavasaka  Agraharam  of  the  village  of 
Tiruppilatturai,  and  24  feet  of  a  house-ground  purchased  under  a  deed  by  the 
said  Ramasawmi  Aiyan  from  Manamettu  Ohetti  in  the  western  row  of  the  Agra- 
haram, running  north  to  south,  in  the  Garudavasakam  of  the  said  village,  as  per 
the  descriptive  statement  of  lands  contained  in  the  additional  paper  hereto  annexed. 
Notwithstanding  all  this,  I  have  given  you  for  your  maintenance  for  life,  in  con- 
sideration of  your  feeling  it  disagreeable  to  live  with  me,  the  2|  pangus  which  I 
got  in  exchange  as  aforesaid  in  the  said  village  of  Rangachchipuram,  and  2  of  the 
pangus  in  the  village  of  Minakshipuram,  making  in  all  4g  pangus,  together  with  the 
wet  and  dry  lands  and  all  other  samudayams  thereto  appertaining.  You  shall  therein 
fore  enjoy  the  said  lands  for  your  life,  paying  the  Government  revenue  assessed 
thereon^  and  defraying  the  expenses  of  your  maintenance,  vows,  and  other  cere- 
monies with  the  aid  of  the  incomes  thereof.  The  said  lands  should  revert  to  me  upon 
your  death.  You  should  not  subject  the  said  lands  which  have  been  allowed  to  you 
to  hypothecation,  mortgage,  or  sale,  or  otherwise  encumber  or  alienate  them.  For 
myself,  I  agree  that,  inasmuch  as  the  lands  which  I  enjoy  were  derived  from  you, 
I  shall  not,  without  your  written  consent,  subject  thfem  to  hypothecation  or  sale, 
or  otherwise  encumber  or  alienate  them.  As  regards  any  property  other  than 
what  h&te  come  to  you  and  me  under  this  document,  and  the  landed  property 
passed  by  you  under  sale  and  agreement  in  obedience  to  the  orders  of  your  hus- 
band, I  have  no  claim,  interest,  or  title.  As  regards  the  two  pangus  I  am  entitled 
to  enjoy  by  reversion  on  your  death  in  the  village  of  Minakshipuram,  I  shall  take 
the  share  of  Mettupadugai  dry  land  appertaining  thereto  out  of  the  tract  lying  to 
the  west  of  the  Mattupadai  (cattle  pass).    Thus  I  have  executed  this  agreement. 
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"  The  lands,  etc.,  of  the  village  of  Elumonur  are  included  in  the  deed  of  sale 
you  executed  in  favor  of  the  said  Yamanaiyan. 

"  (Signed)        Chidambaram,  alias  Venkataramaiyan." 

A  schedule  is  appended,  specifying  in  detail  the  properties  to  wliich  the 
mother  and  son  are  respectively  entitled. 

In  the  year  1873  the  plaintiff  instituted  a  suit  a^inst  the  present  defendants, 
which  was  by  a  lamentable  miscarriage  of  justice  dismissed  on  the  ground  that 
he  declared  himself  to  be  17  years  old,  and  ought  until  he  was  IH  to  have  sued  by 
his  guardian. 

Whereupon  he  instituted  the  present  suit  by  his  guardian,  at  firRt  infotTnd 
pauperis,  but  was  not  allowed  to  retain  that  character  in  his  appeal  to  the  High 
Court. 

The  suit  is  against  Lokambal  Ramaeawmi  Naganadha  (the  son  of  Ramasawmi^ 
and  the  lessee  under  the  deed  of  October  1869),  Thyammal  and  Manaiyan  alias 
Yailialingaian,  who  was  made  a  defendant  at  his  own  request. 

The  plaint,  which  is  informal  and  obscure,  in  substance  seeks  to  set  aside  all 
the  alienations  of  the  adoptive  father's  property  which  have  been  described,  and 
claims  all  the  property ;  from  the  whole  of  which,  even  so  much  as  the  defendants 
admit  the  plaintiff  to  have  been  entitled  to,  he  declares  himself  to  have  been  ousted. 
The  defendants  maintain  the  genuineness  and  validity  of  the  transactions  which 
have  been  described,  insist  on  the  deed  of  19th  August  1871  being  binding  on  the 
plaintiff  as  a  family  settlement,  and  deny  his  dispossession  of  so  much  as  he  was 
entitled  to  under  it. 

The  Subordinate  Judge  dismissed  the  suit,  on  the  ground  that  the  agreement 
of  August  1871,  which  he  treats  as  a  final  adjustment  of  the  family  disputes,  was 
executed  by  the  plaintiff  two  years  after  he  became  of  age,  was  not  obtained  by 
fraud  or  coercion,  and  was  consequently  binding  on  him. 

This  judg^lent  was  reversed  by  the  High  Court,  on  grounds  which  do  not 
very  distinctly  appear.  That  Court  appears  to  have  considered  the  agreement  of 
the  plaintiffs  natural  father  at  bis  adoption  to  have  been  void  in  law  in  as  far  as 
it  relinquished  op  behalf  of  the  plaintiff  his  right  to  any  part  of  the  property 
whLeh  had  been  his  adoptive  father's,  that  he  was  entitled  to  set  aside  the 
alienations  made  before  his  adoption  as  having  beeti  fraudulent  and  void  against 
him,  and  that  the  agreement  of  August  1871  was  not  binding  on  him,  having  be^i 
executed  by  him  without  a  full  explanation  having  been  given  to  him  of  his 
rights.  They  appear  also  to  have  treated  his  allegation,  of  which  he  himself  gave 
fiome  evidence,  of  his  dispossession  from  the  whole  of  the  property  as  established, 
and  decree  to  him  all  the  property  claimed  in  the  schedule  to  his  plaint^  that  is, 
all  his  adoptive  father's  property,  together  with  (as  is  asserted  by  the  appellants) 
more  property  which  he  claimed  by  a  supplemental  schedule  which  he  was 
allowed  tp  file.    The  present  appeal  is  from  this  judgment. 

Some  of  the  circumstances  of  this  case  are  peculiar.  The  first  adopted  son 
became  his  father's  heir ;  on  the  death  of  that  son  after  that  of  his  father,  the 
widow  became  the  heir,  not  of  her  late  hus^nd  but  of  the  adopted  son.  Whether 
by  the  act  of  adopting  another  son  she  in  point  of  }aw  divested  herself  of  that 
estate  in  favor  of  the  second  son  may  be  a  question  of  some  nicety,  on  whidi 
their  Lordships  give  no  opiiMon.  How  far  the  natural  father  can  by  agreement 
before  the  adoption  renounce  all  or  part  of  his  son's  rights,  so  as  to  bind  that  son 
when  he  becomes  of  age,  is  also  a  question  not  altogether  unattended  with 
diflSculty;  although  the  case  of  Chitko  Raghunath  Rajadtksh  and  oOiers  v. 
Janakiy  in  the  11th  volume  of  the  Bombay  High  Court  Reports,  p.  199,  certainly 
decides  that  an  agreement  on  the  part  of  the  father  that  his  son's  interest  shall  be 
postponed  to  the  life  interest  of  the  widow  is  valid  and  binding.  In  this  case 
their  Lordships  think  it  enough  to  decide  that  the  agreement  of  the  natural  father 
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which  has  been  set  oat  was  not  void,  but  was,  at  the  least,  capable  of  ratification 
when  his  son  became  of  age.  The  main  question  in  the  cause  is  therefore  reduced 
to  this,  whether  the  son  did  or  did  not  validly  ratify  it.  Unquestionably  the 
manner  in  which  Bamasawmi  contrived  to  get  into  his  hands  two  thirds  of  the 
property  of  Rangasawmi,  partly  through  his  daughter  and  partly  through  his 
sister,  raises  a  very  strong  suspicion,  to  say  the  least,  of  unfair  dealing  against 
him  ;  and  if  it  had  been  shown  that  the  instrument  of  1871  had  been  executed 
by  the  plaintiff  under  his  influence  (as  probably  the  lease  of  October  1869  was)^ 
it  would  be  properly  set  aside.  It  must  be  borne  in  mind,  however,  that  the 
plaintiff  when  he  executed  it  had  been  of  age  two  years,  that  he  was  sufficiently 
alive  to  his  rights  to  be  aware  that  the  lease  of  1869  was  injurious  to  him,  and 
to  desire  to  set  it  aside>  that  he  was  residing  with  his  wife's  family,  strangers  it 
would  appear  to  that  of  his  adoptive  mother,  and  that  before  executing  the 
instrument  he  consulted  members  of  his  wife's  family,  upon  whose  advice  ho 
acted.  It  may  be  further  observed  that  in  a  subsequent  suit  the  plaintiff,  about 
12  months  after,  stated  that  he  enjoyed  the  property  of  his  adoptive  father  under 
this  agreement. 

Such  being  the  evidence,  and  the  Subordinate  Judge,  who  had  the  advantage 
of  hearing  the  witnesses,  having  found  in  favor  of  the  validity  of  this  document,, 
their  Lordships  have  come  to  the  conclusion  that  there  are  no  sufficient  grounds 
for  setting  it  aside.        « 

The  main  question  being  thus  disposed  of,  two  subsidiary  questions  remain 
to  be  noticed. 

It  was  the  plaintiff's  case,  supported  by  some  evidence,  that  he  had  never 
been  allowed  to  take  possession  of  any  part  of  his  adoptive  father's  property^ 
while  there  was  evidence  on  the  other  side  that  he  had  taken  and  kept  possession 
of  so  much  of  it  as  he  was  entitled  to  under  the  deed  of  19th  August  1871« 
There  is  no  issue  and  no  express  finding  on  this  question  in  the  Court  below,  buf> 
it  may  be  assumed  that  the  Judge  adopted  the  contention  of  the  defendants. 
The  jud^ent  of  the  High  Court,  however,  assumes  the  plaintiff  to  have  been 
wholly  dispossessed,  and  that  by  all  the  defendants.  Under  these  circumstances  it 
seems  to  their  Lordships  that  the  case  cannot  be  satisfactorily  disposed  of  without 
a  re-trial  of  this  question,  if,  indeed,  it  has  been  tried  at  all,  and  that  an  express 
finding  should  be  come  to  whether  the  plaintiff  has  been  dispossessed,  or  kept  out 
of  possession,  of  all  or  any  of  the  property  to  which  he  was  entitled  by  the  last- 
mentioned  deed,  and,  if  so,  by  which  of  the  defendants. 

It  further  appears  that  compensation  money  was  paid  to  Lokambal  by  the 
Railway  Department  for  lands  taken  from  the  one-third  portion  of  the  lands  of 
Rangasawmi  to  which,  under  the  deed  of  adoption  of  5th  July  1862  the  plaintiff 
was  entitled;  the  sum  is  stated  by  the  plaintiff  to  be  Rs.  2,500,  by  the  defendanf; 
to  be  Rfl.  1,700. 

Their  Lordships  do  not  consider  that,  by  the  deed  of  19th  August  1871,  the 
main  object  of  which  seems  to  have  been  to  ratify  the  disposition  which  had  been 
made  -of  the  specified  properties  mentioned  in  it  as  "  having  been  excluded,"  and 
to  assign  to  the  widow  a  specific  portion  of  the  remaining  land  in  lieu  of  main- 
tenance, the  plaintiff  can  be  taken  to  have  relinquished  his  claim^to  this  money. 
An  issue  on  this  question  was  framed  in  the  Court  below,  but  it  is  not  alluded  to 
in  the  judgment.  Their  Lordships  are  of  opinion  Miat  the  question  should  be 
tried  to  how  much  of  this  sum  the  plaintiff  is  entitled ;  it  will,  of  course,  be  open 
to  the  defendants  to  prove  that  the  money  received  has  been  properly  expended 
on  the  land,  as  they  have  alleged  it  to  have  been  in  their  answer.  On  the  legal 
effect  of  the  plaintiff's  covenant  against  alienation  their  Lordships  do  not  think  it 
necessary  to  give  an  opinion. 

In  accordance  with  the  views  which  they  have  expressed,  their  Lordships 
will  humbly  advise  Her  l^ajesty  that  the  judgments  and  decrees  of  both  the 
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Lower  Courts  be  reversed,  and  that  it  be  declared  that  the  parties  are  bound  by 
the  deed  of  19tb  August  I871.  That  the  High  Court  be  directed  to  remand  the 
case  to  the  District  Court  of  Trichinopoly  for  the  trial  of  the  following  issues, 
viz. : — 

1.  Whether  the  plaintiff  has  been  ousted  or  kept  out  of  possession  of  all  or 
any  of  the  lands  to  which  he  was  entitled  under  the  said  deed ;  if  so,  by  which  of 
the  defendants. 

2.  To  how  much,  if  any,  of  the  said  compensation  money  paid  by  the^  Railway 
Department  he  is  entitled. 

That  the  said  District  Court  do  return  the  findings  on  those  issues  to  ihe 
High  Court  in  accordance  with  the  direction  of  the  Code  of  Civil  Procedure,  and 
that  the  High  Court  do  thereupon  finally  determine  the  case. 

That  each  party*do  bear  his  own  costs  of  this  appeal,  and  that  all  the  costs  of 
the  parties  in  the  Lower  Courts  do  abide  the  event  of  the  final  decision  of 
the  suit. 


The  25th  June  1879. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy 

and  Sir  Robert  P.  Collier. 

AWiivicd  Lcmd — Reg.  XI  of  1825,  «.  4  d,  1 — Temporary  SetUementa — Uaagi 

River  Chi/nduck, 

On  Appeal  from  the  High  Court  at  Calcutta. 

Rughoobur  Dyal  Sahoo  and  others 

versus 
The  Maharajah  Kishen  Pertab  Sahi 

In  the  absence  of  proof  of  a  clear  and  distinct  usage,  the  Privy  Council  were  of  opinion  that  there 
was  no  sufficient  eyidenoe  to  justify  the  finding  of  the  High  Ck>art  that  the  settlements  made  with  the 
plaintiffs,  though  temporary,  were  made  on  the  basis  that  the  river  Gunduck  was  the  boundary  line  not 
only  of  the  two  Zillahs  Sarun  and  Tirhoot,  but  of  the  estates  appertaining  to  those  districts  ;  but  that 
the  land  in  dispute  was  settled  with  the  plaintifTs  ancestors  as  the  proprietors  of  alluvion,  and  had 
become  an  increment  to  their  estate  by  gradual  accretion  under  cl.  1  s.  4  Reg.  XI  of  1826. 

There  is  no  obligation  on  the  part  of  the  Government  to  assess  permanently  land  which  becomes 
an  increment  to  an  estate  by  gradual  accession  under  the  above  clause.  Nor  does  a  temporary  assess- 
ment reduce  to  a  temporary  estate,  or  to  an  estate  of  a  limited  and  temporary  character,  the  interest  of 
the  holder  in  the  accretion,  which  was  permanent,  as  being  an  increment  to  an  estate  which  was  per> 
manent ;  but  it  merely  fixes  the  period  daring  which  the  increment  should  be  subject  to  the  revenue 
assessed,  so  that  the  Government  at  the  expiration  of  the  settlement  might  be  at  libefty  to  raise  it 
according  to  the  value  of  the  land. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Calcutta  of  the 
1st  May  1876,  i:eversing  a  decree  of  the  Subordinate  Judge  of  Sarun  in  the 
Bengal  Presidency. 

Mr.  Doyne  for  Appellants. 

Mr.  Leith,  Q.C.,  Mr.  Cowie,  Q.C.,  and  Mr.  G.  W.  Arathoon  for  Respondent. 

The  proceedings  in  India  which  had  given  rise  to  the  appeal  were  iu 

Pursuance  of  an  order  of  remand  to  try  certain  issues  recommended  by  the 
udicial  Committee  in  August  1873.  The  remanded  issues  were  decided  by  the 
local  Court  at  Sarun  in  favor  of  the  appellants,  but  that  decree  was  reversed  by 
the  High  Court.    The  litigation  had  lasted  nearly  twenty  years  in  all.    The 
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appellants  are  zemindars  in  Tirhoot,  and  the  respondent  is  the  Maharajah  of 
Hutwah  ;  and  the  question  was  as  to  the  title  to  certain  alluvial  land  which  had 
formed  between  the  two  estates. 

Sir  Bamea  PecuxxJc  delivered  the  judgment  of  the  Judicial  Committee  as 
fbUows : — 

The  facts  of  this  case  are  very  clearly  stated  in  the  judgment  of  their  Lord- 
ships upon  the  remand  in  the  year  1873.*  It  is  clear  that  in  1837  a  settlement 
of  the  lands  in  dispute  was  made  with  the  predecessors  of  the  plaintiff.  That 
settlement  was  made  at  a  revenue  of  Rs.  842  3  annas.  In  1847  the  settlement 
was  renewed,  and  the  predecessors  of  the  plaintiff  continued  in  possession  of  the 
lands  from  1837,  when  the  settlement  was  first  made  with  them,  down  to  the 
expiration  of  the  settlement  of  1847.  Prior  to  the  renewal  of  that  settlement  in 
1867  the  River  Gunduck,  which  was  to  the  south  of  the  plaintiffs  zemindary  and 
to  the  north  of  the  defendant's,  had  so  completely  changed  its  course  that  the 
lands  in  dispute,  which  were  formerly  on  the  north  side  of  the  river,  were  capable 
of  being  identified  on  the  south  side  of  it. 

A  question  arose  as  to  the  renewal  of  the  settlement  of  1847,  and  the  lands 
being  then  on  the  south  side  of  the  river,  which  was  the  acknowledged  boundary 
between  the  districts  of  Sarun  and  Tirhoot,  were  then  in  the  district  of  Sarun. 
Mr.  Lautour,  who  was  the  Collector  of  Tirhoot,  and  who  had  formerly  settled  the 
lands  when  they  were  on  the  north  side  of  the  river,  and  were  then  in  his  district, 
had  some  doubt  whether  he  had  jurisdiction  to  re-settle  them.  The  question  was 
referred  to  the  Commissioner,  Mr.  Tayler,  who  decided  in  favor  of  Mr.  Lautour's 
jurisdiction,  and  dii^ected  him  to  renew  the  settlement  with  the  owners  of  the 
plaintiff's  zemindary,  Sohagpoor,  upon  which  an  appeal  was  presented  to  the 
Board  of  Revenue,  and  they  ordered  the  settlement  not  to  be  made  with  the 
owners  of  the  plaintiff's  zemindary,  but  with  the  owners  of  that  of  the  defendant 
on  the  southern  side  of  the  river.  It  is  in  consequence  of  that  order  that  differ- 
ences have  arisen  between  the  parties  as  to  whether  the  plaintiff  was  entitled  to  a 
renewal  of  the  settlement  in  1857  or  whether  the  defendant  was  entitled  to  it. 

The  rule  under  the  first  clause  of  the  4th  Section  of  Reg.  XI  of  1825 
is  that  land  gained  by  gradual  accession,  whether  from  the  recess  of  a  river  or  of 
the  sea,  is  to  be  considered  as  an  increment  to  the  tenure  of  the  person  to  whose 
land  or  estate  it  is  thus  annexed,  "  whether  such  land  or  estate  be  held  imme- 
diately from  Gbvemment  by  a  zemindar  or  other  superior  land-holder,  or  as  a 
subordinate  tenure  by  any  description  of  under-tenant  whatever."  The  plaintiff 
claimed  that  the  lands  in  dispute  were  formerly  an  increment  to  his  estate  by 
gradual  accession,  and  that  they  had  been  settled  with  the  owners  of  Sohagpore 
upon  that  basis.  By  the  second  clause  of  the  fourth  Section  the  rule  before 
mentioned  was  not  to  be  considered  applicable  to  cases  in  which  a  river  by  a 
sudden  change  of  its  course  breaks  through  and  intersects  an  estate  without  any 
gradual  encroachment,  or  by  the  violence  of  its  stream  separates  a  considerable 
piece  of  land  from  one  estate  and  joins  it  to  another  estate  without  destroying 
the  identity  and  preventing  the  recognition  of  the  land  so  removed.  The  change 
of  the  course  of  the  River  Qunduck  on  the  last  occasion  was  a  sudden  change, 
and  the  land  which  had  originally  been  settled  with  the  plaintiff  on  the  north 
aide  of  the  river  was  capable  of  being  identified  on  the  south  side  of  the  river. 
Therefore  this  land  which  had  been  in  the  possession  of  the  plaintiff  for  twenty 
years  and  had  been  brought  into  cultivation  by  him,  did  not,  according  to  the 
4th  Section  of  Reg.  XI  of  1825,  belong  to  the  owner  of  the  zemindary  on  the 
south  side  of  the  river  as  having  been  gained  by  gradual  accession.  But  a  question 
arose  whether  in  consequence  of  an  established  usage  the  river,  however  its  course 
might  be  changed,  was  not  to  be  considered  as  the  boundary  between  the  two 
zemindaries  as  it  was  between  the  two  districts.     The  2nd  Section  of  the  Regula- 

♦  2(^W.  R.  427 ;  2  Suth.  P.  C.  R.  910. 
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tion  of  1825  was  relied  upon  by  the  defendant.  By  that  Section  it  was  enacted 
that,  ''Whenever  any  clear  and  defioite  usage  of  Shekust  pywust  respecting  the 
disjunction  and  junction  of  land  by  the  encroachment  or  recess  of  a  river  may 
have  been  immemorially  established  for  determining  the  rights  of  the  p/oprietors 
of  two  or  more  contiguous  estates,  divided  by  a  river  (such  as  that  the  main 
channel  of  the  river  dividing  the  estates  shall  be  the  constant  boundary  between 
them,  whatever  changes  may  take  place  in  the  course  of  the  river  by  encroach- 
ment on  one  side  and  accession  on  the  other),  the  usage  so  established  shall  govern 
the  decision  of  all  claims  and  disputes  relative  to  alluvial  land  between  the  parties 
whose  estates  may  be  liable  to  such  usage/'  The  Sudder  Board  of  Revenue 
thought  that  there  was  a  clear  and  definite  usage  that  under  all  circumstances  the 
river  should  be  the  boundary  between  the  zemindaries  on  the  one  side  and  those 
on  the  other.  They  say,  "  At  the  time  of  the  permanent  settlement,  and  since 
then,  there  has  been,  the  Board  observe,  a  distinct  and  clear  usage  that  the  main 
channel  of  the  Qunduck  should  be  the  constant  boundary  between  the  two  districts 
of  Sarun  and  Tirhoot,  and  between  the  zemindaries  on  each  bank  divided  by  the 
river."  They  accordingly  ordered  a  settlement  to  be  made  with  the  defendant, 
and  in  conformity  with  those  directions  a  summary  settlement  of  the  lands,  which 
are  the  ^ubject  of  this  appeal,  was  made  with  the  defendant,  the  Maharajah  of 
Hutwah,  who  obtained  possession  of  the  lands.  Thereupon  the  plaintitT  in 
January  1860  commenced  this  suit.  He  contended  that  the  lands  having  been 
settled  as  an  accretion  to  his  zeinindary  on  the  north  side  of  the  river  were  his 
by  virtue  of  proprietorship ;  and  that  being  capable  of  identification,  notwith- 
standing the  change  of  the  river,  they  belonged  to  him  under  cL  2  s.  4 
of  the  Regulation  of  1825;  and  not  to  the  defendant;  and  then  the  question  arose 
whether  there  was  such  a  custom  as  that  which  the  Board  of  Revenue  stated, 
namely,  a  custom  that  the  river  should  be  the  boundary,  not  only  of  the  districts^ 
but  of  the  zemindaries  on  either  side. 

The  Principal  Sudder  Ameen  tried  the  case,  and  he  dismissed  the  plaintiflTs 
suit  upon  some  technical  objections,  and  also  upon  the  ground  that  the  decision 
of  the  Board  of  Revenue  that  the  settlement  should  be  made  with  the  plaintiff 
was  final  and  conclusive.  Upon  appeal  to  the  High  Court  they  reversed  that 
decision,  and  remanded  the  case  to  the  Principal  Sudder  Ameen  for  re-trial. 

The  case  afterwards  came  before  this  Board  upon  appeal,  and  their  Lord- 
ships in  their  judgment  of  remand,  alluding  to  the  trial  of  the  case  by  the 
Principal  Sudder  Ameen  after  the  remtod  by  the  High  Court,  say : — "  The  opinion 
thus  intimated  clearly  implies  that  the  principal  if  not  the  only  questions  between 
the  parties  were  whether  the  change  in  the  course  of  the  river  having  been 
sudden,  and  the  lands  being  capable  of  identification,  the  case  fell  within  the 
second  clause,  or  whether  the  recession  of  the  stream  having  been  gradual,  it  had 
taken  from  the  Tirhoot  estate  what  had  once  belonged  to  it,  and  given  what  it  so 
took  to  the  Sarun  estate  by  accretion  in  the  proper  sense  of  the  term.  The  High 
Court  seems  to  have  assumed  that  the  plaintiffs  may  once  have  had  the  per- 
manent and  proprietary  interest  in  the  lands,  and  altogether  to  have  ignored  the 
existence  of  the  alleged  usage  as  an  element  in  the  case.  This  seems  to  have 
misled  the  Principal  Sudder  Ameen  who  tried  the  cause  on  remand,  for  although 
in  one  part  of  his  judgment  he  treats  the  temporary  settlements  with  the  maJiks 
of  Sohagpoor" — that  is,  the«maliks  of  the  zemindary  on  the  north  side  of  the 
river — "  as  having  been  made  with  reference  to  some  such  usage  as  that  all^;ed, 
and  therefore  to  have  given  them  only  a  limited  tentire,  he  omitted  to  try  the 
issue  whether  the  usage  existed  in  fact/'  Their  Lordships  afterwards  went  on  to 
say : — ''  The  first  settlement  certainly  purports  to  have  been  made  with  the  then 
maliks  of  Sohagpoor  in  the  character  of  proprietors  of  the  alluvial  land  settled ; 
but  in  their  Lordships'  opinion  it  is  doubtful  whether  thpy  were  treated  as  pro- 
prietors by  reason  of  the  alleged  usage,  or  because  the  deara  land  was  supposed 
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to  have  formed  by  gradual  accession  on  their  estate,  and  to  have  become  an  incre-- 
ment  thereto  within  the  meaning  of  the  first  or  of  the  latter  part  of  the  third 
clause  of  s.  4  of  Reg.  XI  of  1825.  Their  Lordships  have  not  before  them 
the  whole  settlement  proceedings,  and  the  Board  of  Revenue,  which  presumably 
had  access  to  them,  has  stated  that  the  settlements  were  made  in  accordance  with 
the  supposed  usage.  The  proceedings  which  are  before  their  Lordships  are  not 
altogether  inconsistent  with  this  proposition.  On  the  contrary,  they  contain 
passages  which  seem  to  favor  it,  though  they  do  not,  taken  as  a  whole,  support 
the  finding  on  this  point  of  the  Principal  Sudder  Ameen.  From  what  has  been 
said  al)ove,  it  plainly  appears  that  the  material  thing  to  be  determined  in  this 
case  was  the  existence  of  the  alleged  usage,  yet  the  issue  upon  that  point  has 
never  been  tried."  Their  Lordships  finally  remanded  the  case  in  order  that  two 
new  issues  should  be  tried ;  *^  first,  whether  the  land  in  dispute  was  settled  in 
1837  with  the  then  maliks  of  Mouzah  Sohagpoor  as  the  proprietors  of  alluvion 
which  had  become  an  increment  to  their  estate  by  gradual  accretion,  or  upon 
what  other  grounds  such  settlement  was  made;  the  burden  of  proving  the 
affirmative  of  the  first  part  of  this  issue  to  be  on  the  plaintifiTs.  Secondly, 
whether  there  was  at  the  date  of  the  permanent  settlement,  and  has  since  been,  a 
clear  and  definite  usage  that  the  main  channel  of  the  River  Gunduck  should  be 
the  constant  boundary,  not  only  between  the  districts  of  Sarun  and  Tirhoot,  but 
also  between  the  zemindaries  on  each  bank  divided  by  the  river.  The  burden  of 
proving  the  affirmative  of  this  issue  to  be  on  the  defendant'' 

The  case  then  went  down  and  was  re-tried  upon  those  issues,  and  further 
evidence  was  given  on  the  part  of  the  defendant  to  show  that  there  was  such  a 
usage.  The  Subordinate  Judge,  upon  the  evidence,  found  that  no  such  usage  had 
been  proved ;  and  he  also  found  on  the  first  issue  that  the  settlement  in  1837  was 
not  made  upon  the  ground  of  the  alleged  usage  under  s.  2  Reg.  XI  of  1825, 
but  on  the  ground  of  their  proprietary  title  under  the  provisions  of  cl.  1 
8.  4  of  that  Regulation,  that  is  to  say,  that  the  land  was  settled  in  1837  with  the 
owners  of  Sohagpore  as  the  proprietors  of  alluvion  which  had  become  an  incre- 
ment to  their  estate  by  gradual  accretion.  An  appeal  was  preferred  from  that 
judgment  to  the  High  Court,  and  that  Court  overruled  the  decision  of  the  Lower 
Court  upon  the  finding  on  the  first  issue,  and  they  abstained  from  coming  to  any 
conclusion  upon  the  second  issue.  There  certainly  is  no  sufficient  evidence  to 
justify  their  Lordships  in  finding  that  there  was  such  a  clear  and  definite  usage 
'  as  that  stated  in  the  second  issue,  and  in  overruling  the  decision  of  the  Lower 
Court  upon  that  issue  upon  which  the  High  Court  have  expressed  no  opinion. 

Mr.  Justice  Kemp,  one  of  the  learned  Judges  of  the  High  Court  who  decided 
the  case  upon  appeal,  held  that  the  Subordinate  Judge  was  wrong  in  finding  that 
the  lands  had  been  settled  with  the  owners  of  Sohagpoor  in  1837  upon  the  ground 
of  their  proprietary  title  under  cl.  Is.  4  of  the  before-mentioned  Regulation. 
At  page  237  of  his  judgment  he  does  not  quite  accurately  state  what  the  issue 
really  was.  Speaking  of  their  Lordships'  judgment  on  remand,  he  says  :  "  They 
then  remark,  '  that  if  it  should  appear  that  the  alleged  usage,  that  is,  the  usage 
set  up  by  the  defendants,  namely  that  the  River  Qunduck  is  the  boundary  between 
the  two  zillahs  of  Sarun  and  Tirhoot,  exists,  and  that  the  settlements  were  made 
on  the  basis  of  that  usage,  or '  (and  these  observations  are  very  important)  '  for 
any  other  reason  the  interest  of  the  maliks  of  Soha^oor  in  the  land  in  dispute 
was  of  a  limited  and  temporary  character  and  had  expired,  that  would  be  fatal  to 
the  plaintiff's  suit.' "  There  was  no  doubt  that  the  river  was  the  boundary 
between  the  two  zillahs  of  Sarun  and  Tirhoot;  hut  the  real  question  was  whether 
there  was  a  clear  and  established  usage  that  that  river  should  be  the  constant 
boundary  between  the  zemindaries  on  either  side.  That  was  the  question  as  to 
usage  which  their  Lordships  intended  to  be  decided. 

On  reversing  the  decision  of  the  Lower  Court  upon  the  first  issue,  Mr. 
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Justice   Kemp   says :    "  Then   comes  the   document  to  be  found  at  page   33, 
Appendix  1,  which  is  a  proceeding  of  the  Deputy  Collector  of  Tirhoot,   Mr. 
Edward  De  Rozario,   dated   28th  November  1837.    At  page  36  he  says  that, 
*  Having  held  a  local  enquiry  and  examination  I  effected  a  temporarj'-  settlement 
for  seven  years  from  1245  to  1261  Fusli,  with  Jugdeo  Narain,  the  proprietor  of 
the  bureri  lands  above  mentioned,*  that  is,  the  lands  of  Sohagpoor.      That  does 
not  affect  the  case  at  all.     He  merely  says  that  he  had  made  a  temporary  settle- 
ment with  the  owners  of  Sohagpoor.     Mr.  Justice  Kemp  proceeds,  "  Then  foUows, 
at  page  41,  a  copy  of  the  report  of  the  same  officer,  viz,,  Mr.  Edward  De  Bozario, 
the   Deputy   Collector  of  Tirhoot,   to  his   immediate   superior,   Mr.  Campbell. 
Before  referring  to  this  report  we  notice  a  passage  in  the  settlement  proceeding  of 
Mr.  De  Rozario,  which  is  to  be  found  at  page  39,  Appendix  1.     He  says,  " 'The 
proprietors  of  Mouzah  Bhukain^  etc.,  Pergunnah  Goa,  Zillah  Sarun,  were  given  to 
understand  that  a  settlement  of  the  land  that  has  accreted  from  the  Ounduck 
cannot  be  made  contrary  to  the  line  of  demarcation,  namely,  the  River  Gunduck.' 
Returning  to  the  Report  of  Mr.  De  Rozario,  submitting  his  proceeding  to  his 
immediate  superior,  we  find  at  page  42,  paragraph  6,  of  that  Report  that  the 
petition  of  the  maliks  of  Bhukain,  in  which  they  had  claimed  for  an  exoeptioD  to 
the  established  usage  of  the  recognised  boundary  of  the  main  channel  of  the 
Gunduck  to  be  made  in  their  favor,  was  opposed  to  all  regulations  and  was 
inadmissible.''    Those  two  documents  are  set  out  in  the  present  record,  first  at 
page  44,  in  which  Mr.  De  Rozario  says,  ''Therefore  the  proprietors  of  Mouzah 
Bhukain,  etc.,  Pergunnah  Goa,  Zillah  Sarun,  were  given  to  understand  that  a 
settlement  of  the  land  that  has  accreted  from  the  Gunduck  cannot  be  made 
contrary  to  the  line  of  demarcation,  namely,  the  River  Gunduck."     He  does  not 
say  that  a  clear  and  definite  usage  existed  that  the  River  Gunduck  was  to  be  the 
boundary  between  the  two   zemindaries.     The   other  document  to  which  the 
learned  Judge  refers  is  at  page  47  of  the  Record,  and  is  contained  in  a  letter  to 
Mr.  Campbell,  who  was  the  Deputy  Collector  in  charge  of  khas  and  resumed 
mehals  in  Tirhoot.   That  letter  was  dated  the  16th  February  1838,  and  contains  the 
passage  to  which  the  learned  Judge  refers :   "  The  petition  of  the  maliks  of 
bhukain,  etc.,  Zillah  Sarun,  for  exception  to  the  established  boundary  of  the  main 
channel  of  the  Gunduck  in  opposition  to  all  regulation  was  inadmissible,  and  their 
unfounded  officiousness  pointing  out  the  permanently  assessed  land  as  portion  of 
the  alluvion  from  a  puerile  motive."     To  say  the  least  of  it,  it  is  very  ambiguous 
what  was  meant  by  that  statement.     But  in  the  last  paragraph  of  that  letter, 
at  page  48  of  this  Record,  paragraph  9,  he  says:  ''These  lands  established  as  an 
alluvion  of  the  estate  registered  in  the  name  of  Futteh  Sing,  descending  on  bis 
demise  to  his  sons  Gunga  Persad  and  Jugdeo  Narain  Sing,  with  the  latter  as  the 
surviving  proprietor,  I  have,  under  Reg.  XI  of  1825  effected  a  temporary  settle- 
ment for  seven  years,  from  1245  to  1251  Fusli  inclusive,  on  the  sudder  jumma  of 
Sicca  Rs.  789  9,  or  Co.'s  Rs.  842  3  2,  which  I  now  have  the  honor  to  submit  to 
your  approval."     If  Mr.  De  Rozario  had  relied  upon  a  clear  and  established  usage 
that  the  river  was,  under  all  circumstances,  to  be  the  boundary  between  the  two 
zemindaries,  it  was  unnecessary  to  say  that  it  had  been  established  that  the  lands 
were  an  alluvion  of  the  estate,  etc.     It  would  have  been  sufficient  to  say  they  are 
to  the  north  of  the  river,  and  consequently,  according  to  the  established  usage,  are 

?art  of  the  zemindary  on  tbfe  northern  side  of  it.  It  appears,  therefore,  to  their 
lordships  that  the  lands  were  settled  with  the  predecessors  of  the  plaintifiTs  as  an 
alluvion  of  their  estate,  and  that,  as  far  as  the  statements  in  the  letters  go,  they 
do  not  establish  that  it  was  made  with  the  plaintiff  upon  the  ground  of  there 
being  an  ancient  and  established  usage  that  under  all  circumstances  the  River 
Gunduck  should  be  treated  as  the  boundary  between  the  two  zemindariea 
Having  referred  to  those  documents,  Mr.  Justice  Kemp  proceeds  to  say  that  the 
settlements  were  merely  temporary.     He  says,  "  These  are  all  the  proceedings  of 
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any  importance  with  reference  to  the  first  tempprary  settlement  made  with  the 
plaintiffs  by  the  revenue  authorities.  The  second  settlement  was  made  for  ten 
years  with  the  plaintiff,  fi'om  184«6  to  1856  by  Mr.  Deputy  Collector.  At  page 
45  will  be  found  the  proceeding  of  that  officer  with  reference  to  this  second 
temporary  settlement  made  with  the  plaintiff.  That  proceeding  was  t)efore  their 
Lordships  of  the  Privy  Council"  It  does  not  appear  that  the  second  settlement 
at  all  affected  the  case ;  it  was  merely  a  renewal  of  the  settlement  of  1837,  and  if 
the  settlement  of  1837  had  been  made  on  the  principle  of  established  usage,  the 
second  settlement  followed  upon  the  ground  of  that  usage.  If,  on  the  contrary,  it 
was  made  with  the  plaintiff  as  the  proprietor  of  an  estate  to  which  the  lands  had 
become  an  accretion  by  gradual  accession,  then  the  second  settlement  was  made 
upon  the  same  principle.  Mr.  Justice  Kemp  proceeds,  **  The  next  proceeding  is 
at  page  55.  This  was  not  before  the  Privy  Council,  but  was  subsequently  filed 
after  the  remand  by  the  plaintiffs.  It  is  merely  a  letter  of  the  Collector  forward- 
ing the  proceedings  connected  with  the  temporary  settlement  concluded  with  the 
plaintiffs.  But  a  passage  has  been  referred  to  in  it  by  the  pleader  for  the 
plaintiffs,  in  which  the  Collector  says  that  a  settlement  has  been  concluded  for  a 
period  of  ten  years  with  the  heirs  of  Qunga  Persad  and  Jugdeo  Narain  as  maliks 
of  the  Eurrari  Mehal.''  That  shows  that  the  settlement  was  made  with  them, 
not  in  consequence  of  any  known  and  established  usage,  but  upon  the  ground  of 
the  ordinary  rule  under  Reg.  XI  of  1825.  Then  he  says,  "Having  reviewed  the 
documents  filed  by  the  plaintifi^  both  before  and  after  remand,  we  come  to  the 
decision  upon  the  first  issue  laid  down  by  their  Lordships  of  the  Privy  Council; 
and  as  after  a  careful  consideration  we  have  come  to  a  conclusion  different  to  that 
which  the  Subordinate  Judge  has  arrived  at,  we  shall  confine  our  decision  to  the 
finding  on  the  first  issue  laid  down,  inasmuch  as  we  consider  it  unnecessary  to 
enter  mto  the  second  issue  laid  down  by  their  Lordships  of  the  Privy  Council. 
We  are  of  opinion  that  the  settlements  made  with  the  plaintiffs  were  temporary 
settlements,  and  were  made  on  the  basis  Uiat  the  Qunduck  was  the  boundary  line, 
not  only  of  the  two  Zillahs  Sarun  and  Tirhoot,  but  of  the  estates  appertaining  to 
those  districts ;  that  the  land  in  dispute  was  settled  with  the  plaintiffs  on  tem- 
porary leases,  and  that  those  settlements  were  of  a  limited  and  temporary 
character.  Such  being  the  case,  to  use  the  words  of  their  Lordships,  this  nnding 
is  fatal  to  the  plaintiff's  suit." 

With  reference  to  the  settlements  being  of  a  temporary  character,  we  must 
consider  what  the  law  is  upon  the  subject  If  this  accretion  belonged  to  the 
plaintiffs  by  virtue  of  the  first  clause  of  s.  4  of  Reg.  XI  of  1825  as  lands  which 
had  been  gained  by  gradual  accession  to  their  estate,  then  by  virtue  of  the  first 
clause  of  that  Section  it  became  an  increment  to  the  plaintifi^s  estate,  and  the 
property  became  his  property.  The  words  are ;  "  When  land  is  gained  by  gradual 
accession,  whether  from  the  recess  of  a  river  or  of  the  sea,  it  shall  be  considered 
an  increment  to  the  tenure  of  the  person  to  whose  land  or  estate  it  is  thus 
annexed,  whether  such  land  or  estate  be  held  immediately  from  Government  by 
a  zemindar  or  other  superior  landowner,  or  as  a  subordinate  tenure  of  any 
description  of  under  tenant  whatever ;  provided  that  the  increment  of  land  thus 
obtained  shall  not  entitle  the  person  in  possession  of  the  estate  or  tenure  to  which 
the  land  may  be  annexed  to  a  right  of  property  or  permanent  interest  therein 
beyond  that  possessed  by  him  in  the  estate  or  tenure  to  which  the  land  may  be 
annexed,  and  shall  not  in  any  case  be  understood  to  exempt  the  holder  of  it  trom 
the  payment  to  Government  of  any  assessment  for  the  public  revenue  to  which  it 
may  be  liable  under  the  provisions  of  Reg.  II  of  1819,  or  of  any  other  Regulation  in 
force."  Assume  it  to  be  a  case  within  this  Section,  the  land  became  the  property 
of  the  predecessors  of  the  plaintiffs  liable  to  be  assessed  by  the  Government  for 
revenue  ;  but  there  was  no  obligation  on  the  part  of  the  Government  to  assess  it 
permanently,  nor  would  it  have  been  proper  to  do  so,  because  at  the  time  when  it 
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was  iirst  annexed  it  was  mere  sandy  soil  scarcely  culturable,  and  was  so  reported 
by  Mr.  De  Rozarib.  In  his  report  at  page  45,  he  says,  "At  first  he" — ^that  is 
Jngdeo  Narain  Sing,  the  plarntiflTs  predecessor — "  raised  a  number  of  pleas  as  to 
his  inability  to  pay  the  rent/* — that  is,  the  revenue, — "  and  that  the  diara  will  not 
remain  in  existence,  owing  to  the  force  of  the  River  Gunduck.  Upon  this  he 
was  made  to  understand  that  the  whole  of  the  land  is  somewhat  like  a  sandy 
desert,  and,  of  course,  after  the  lapse  of  some  time  it  will  become  culturable,  and 
yield  a  gr^t  profit."  Then  he  assented  to  take  it  at  the  revenue,  which  the 
Government  fixed  at  the  time,  of  Co.'s  Rs.  842,  and  began  to  cultivate  it ;  but  the 
Government  only  assessed  temporarily  that  which  was  his  permanent  property. 
A  temporary  assessment  did  not  reduce  to  a  temporary  estate,  or  to  an  estate  of  a 
limited  and  temporary  character,  the  interest  of  the  plaintiff  in  the  accretion, 
which  was  permanent,  as  being  an  increment  to  an  estate  which  was  permanent, 
but  it  merely  fixed  the  period  during  which  the  increment  should  be  subject  to 
the  revenue  of  Rs.  832,  so  that  the  Government  at  the  expiration  of  the  settlement 
might  be  at  liberty  to  raise  it  according  to  the  value  of  the  land.  At  the  expira- 
tion of  the  settlement  of  1837  they  renewed  the  settlement  at  a  revenue  of 
Rs.  1,500.  The  land  had  then  become  improved.  The  plaintiff  remained  in 
possession  of  the  land  under  temporary  settlements  from  the  year  1837»  for  a 
period  of  nearly  20  years,  down  to  the  year  1857,  and  during  the  whole  of  thai 
time  he  paid  revenue  to  Government,  partly  during  the  time  when  the  land  was 
little  better  than  a  sandy  desert.  The  plaintiff  and  his  predecessors  cultivated 
the  land,  and  so  improved  it  that  in  1847  it  w&s  assessed  at  Rs.  1,500.  The 
plaintiff  was  during  twenty  years  in  occupation  of  the  land,  when  at  tiie  expira- 
tion of  the  settlement  of  1847,  in  consequence  of  a  sudden  turn  of  the  River  ' 
Gunduck,  it  was  on  the  southern  side  of  the  river  capable  of  being  identified,  and 
still  belonged  to  the  plaintiff,  unless  there  was  a  clear  and  definite  usage  that  the 
River  Gunduck  was  to  be  the  boundary,  not  only  between  the  two  districts,  but  ! 
between  the  zemindaries  on  either  side.  I 

Such  a  custom  has  not  been  proved  ever  to  have  existed.  The  Subordinate 
Judge  has  found  that  there  was  no  such  usage.  The  High  Court  has  not  con- 
sidered the  evidence  or  reversed  the  finding  of  the  Subordinate  Judge  upon  the 
second  issue,  and  their  Lordships  are  of  opinion  that  the  established  usage  was 
not  made  out.  The  usage  not  having  been  proved,  their  Lordships  are  of  opinion 
that  there  was  no  sufficient  evidence  to  justify  the  finding  of  the  High  Court  that 
the  revenue  settlements  were  made  on  the  basis  that  the  River  Gunduck  was 
tlid  boundary  line  not  only  of  the  two  zillahs,  Sarun  and  Tirhoot,  but  of  the 
estates  appertaining  to  those  districts ;  on  the  contrary^  they  are  of  opinion  that 
the  settlements,  though  temporary,  were  made  with  the  predecessors  of  the 
plaintiff  as  an  alluvion  to  the  estate  of  Sohagpoor,  which  in  1837  was  registered 
in  the  name  of  Futteh  Sing,  and  upon  the  ground  that  the  predecessors  of  the 
plaintiff  were  the  maliks  and  proprietors  of  the  estate,  and  consequently  that  the 
finding  of  the  Lower  Court  upon  the  first  issue,  under  the  remand  from  this 
Board,  was  a  correct  finding,  and  that  the  reversal  of  that  finding  by  the  High 
Court  was  erroneous. 

They  will  therefore  humbly  advise  Her  Majesty  that  the  decree  of  the  Hi^ 
Court  be  reversed,  that  it  be  declared  that  the  plaintiffs  are  entitled  to  the  lands 
in  dispute,  and  to  have  a  settlement  made  with  them,  and  that  it  be  ordered  that 
the  plaintiffs  do  recover  possession  of  the  said  lands,  with  mesne  profits,  from 
the  date  of  the  institution  of  the  suit,  such  mesne  profits  to  be  assessed  in  execu- 
tion of  the  decree ;  and  that  the  respondent  do  pay  the  plaintiffii  the  costs  in  all 
the  Lower  Courts  and  the  costs  of  the  former  appeal  to  Her  Majesty  in  Council  as 
already  taxed  as  part  of  the  costs  in  the  cause ;  and  their  Lordships  order  that 
the  respondent  do  pay  the  costs  of  this  appeal. 


(677)  • 

The  28tli  June  1879. 

Present  : 
Sir  James  W.  Col  vile,  Sir  Bames  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Contract — Fraudvlent  Misrepresentation — Re^formaiion, 

On  Appeal  froTa  ike  High  Gouri  at  Calcutta. 

Darimbya  Debbya 

versus 

Maharajah  Nilmoney  Singh  Deo  Bahadoor. 

In  a  suit  by  a  widow  to  have  a  certain  contract  of  sale,  which  her  late  husband  entered  into  with 
the  defendant,  re-formed  on  the  ground  that  her  husband  was  induced  to  enter  into  it  by  fraudulent 
misrepresentations  on  the  part  of  the  defendant,  the  Privy  Ck)nncil,  having  regard  to  the  probabilities  of 
the  case,  to  the  fact  that  the  action  was  not  brought  untU  the  husband  (the  person  who  alone  was  able 
to  throw  much  light  upon  it  as  far  as  the  plaintiff's  case  was  concerned)  was  dead,  and  considering  the 
character  of  the  evidence,  came  to  the  conclusion  that,  although  there  might  be  some  suspicion  of  mis- 
representations having  been  made  to  the  husband,  no  sufficient  case  had  been  made  out  by  the  plaintiff 
to  enable  her  to  set  aside  the  contract  on  the  ground  of  fraud  ;  and  intimated  that,  even  if  plaintiff  had 
been  entitled  to  set  aside  the  contract  on  that  ground,  it  did  not  follow  that  she  would  have  been  entitled 
to  the  relief  she  prayed  for. 

In  this  case  we  have  to  deal  with  two  suits.  The  first  suit  is  by  the  widow 
of  one  Gobind  Pershaud  Pundit  against  the  Rajah  of  Pachete,  in  which  she  seeks 
to  have  a  certain  contract  of  sale  which  her  husband  entered  into  with  the  Rajah 
re-formed,  on  the  ground  that  her  husband  was  induced  to  enter  into  it  by  fraudu- 
lent misrepresentation  on  the  part  of  the  Rajah.  She  states  her  case  in  this  way  : 
that  the  Rajah  settled  a  talook  consisting  of  247  mouzahs  with  her  husband  in 
consideration  of  a  premium  of  Rs.  42,411,  and  a  rent  of  Rs.  48,070;  aad  she 
allies  that  her  husband,  '*  relying  on  the  word  of  the  Rajah,  gave  a  kubooleut 
without  enquiring  into  the  mouzahs  and  the  rents ;  and  on  commencing  to  make 
the  collections  it  has  appeared  since  that  time  up  to  the  present  that  with  regard 
to  the  mouzahs,  the  list  of  which  and  the  particulars  of  the  rents  thereof  which 
are  objected  to  are  written  below  according  to  the  objections  of  their  tenants  and 
the  persons  in  possession,  and  on  account  of  certain  lands  not  being  ascertained, 
the  rent  of  Rs.  16,045.  0.  5.  1.  was  not  realized  from  the  mehal.  Iidbrmation  of 
this  was  given  to  the  zemindar  defendant  and  he  promised  to  grant  a  remission  of 
the  rents  objected  to,  etc. ;  but  up  to  this  time  he  has  not  made  tuiy  settlement. 
I  therefore  biing  this  suit  for  obtaining  an  abatement  of  the  rent  of  Rs.  16,045 
5  gundas  1  cowrie,  and  a  refund  of  the  consideration  money  proportionate  to  that 
amount." 

It  would  appear  that  the  husband  of  this  lady  was  a  man  of  considerable 
property,  of  much  intelligence  and  enterprise,  and  that  he  bought  on  the  2nd  June 
1870  a  putnee  talook  of  the  Rajah  of  Pachete  of  great  extent,  comprising  no  less 
than  three  pergunnahs,  and  acquired  with  that  putnee  the  right  to  receive  rents 
from  a  number  of  under-tenants  who  held  under  different  tenures.  The  bynama 
or  deed  of  sale  of  this  property  is  the  document  which  the  widow  seeks  to  have 
reformed.  On  the  other  hand,  the  Rajah  brought  agaipst  the  widow  an  action  for 
the  amount  of  rent  due.  The  course  of  litigation tfnay  be  thus  described:  The 
case  in  the  first  place  came  before  a  Subordinate  Judge,  who  came  to  the  conclusion 
that  no  case  of  fraud  ,had  been  made  out  against  the  Rajah  upon  the  evidence, 
chiefly  documentary,  then  before  him,  and  further  intimated  that  if  a  case  of  fraud 
bad  been  made  out,  the  plaintiff,  although  she  might  be  entitled  to  set  aside  the 
contract,  was  not  entitled  to  the  relief  she  prayed  for.  An  appeal  was  preferred 
from  this  judgment  to  the  High  Court,  and  the  High  Court  on  the  2nd  May  1864 
intimated  that  there  was  some  primd  fade  evidence  of  fraud,  inasmuch  as  it 
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appeared  that,  at  all  events  with  respect  to  some  of  the  mouzahs  mentioned  in  the 
bynama,  there  had  been  a  material  misrepresentation  on  the  part  of  the  Rajah  of 
the  rents  which  were  received  from  them.  Accordingly  the  case  was  remanded 
for  further  enquiry.  Upon  that  a  local  investigation  by  an  Ameen  was  directed 
by  the  Principal  Sudder  Ameen,  the  report  of  which  extends  over  upwards  of  one 
hundred  pagea  The  Ameen  enquired  with  reference  to  each  of  the  several  mouzahs 
or  tenures  comprised  in  this  putnee  talook,  in  the  first  place,  what  rant  was  men- 
tioned in  the  deed  of  sale;  secondly,  what  rent  the  plaintiff  stated  as  realizable; 
thirdly,  what  the  plaintiff  stated  as  unrealizable ;  fourthly,  what  was  proved  to  be 
the  excess  of  rent  mentioned  in  the  deed  of  sale  above  that  actually  realizable  by 
the  plaintiff,  and  then  the  rent  of  which  the  plaintiff  is  entitled  to  an  abatement^ 
and  the  amount  of  consideration  money  which  she  was  entitled  to  have  refunded* 
The  Ameen,  applying  this  investigation  to  each  of  the  mouzahs  separately,  came 
to  the  conclusion,  with  respect  to  a  great  number  of  them,  that  the  plaintiff  was 
unable  to  obtain  as  much  rent  as  that  which  the  late  pundit  paid  to  the  Riyab, 
and  which  the  Ameen  appears  to  have  assumed  to  be  that  which  the  tenants  had 
before  paid  to  the  Rajah ;  and  reported  that  the  plaintiff  was  entitled  to  relief 
upon  the  footing  of  the  difference  between  the  rent  realizable  and  that  which 
ought  to  have  been  realizable  according  to  his  view.  The  defendant,  the  Rajaii  of 
Pachete,  did  not  appear  before  the  Ameen,  on  the  ground  that  }ie  had  preferred 
an  appeal  to  the  Privy  Council  against  the  judgment  remanding  the  case.  Their 
Lordships  agree  with  the  High  Court  in  regarding  this  as  an  insufficient  reason. 
The  report  of  the  Ameen  was  confirmed,  with  some  reduction  of  the  amount,  by 
the  judgment  of  the  Principal  Sudder  Ameen,  who  found  that  gross  fraud  was 
practised  by  the  Rajah  upon  the  plaintiff;  he  also  found  that  in  a  document  which 
will  be  subsequently  referred  to, — the  "  sale  bund,"  as  it  is  sometimes  called, — 
there  was  a  forgery  on  the  part  of  the  Rajah.  The  High  Court  reversed  the 
decision  of  the  Principal  Sudder  Ameen.  They  came  to  the  conclusion  that  there 
was  no  forgery  in  the  sale  bund,  and  that  there  was  no  sufficient  fraud  proved  on 
the  part  of  the  plaintiff  to  entitle  her  to  the  relief  which  she  prayed.  They  also 
intimated  a  very  seiious  doubt  whether,  even  assuming  that  the  plaintiff  had  been 
entitled  to  set  aside  the  contract  on  the  ground  of  fraud,  she  was  entitled  to  the 
remedy  which  she  sought.  The  High  Court  also  affirmed  the  right  of  the  defendant 
Rajah  to  obtain  the  full  amount  of  rent  which  he  claimed.  From  this  judgment 
the  present  appeal  is  preferred. 

It  is  to  be  observed  that  the  late  pundit  entered  into  negotiations  with 
respect  to  this  purchase  in  the  year  1859.  He  signed  the  sale  bund,  which  con- 
tained an  enumeration  of  the  mouzahs  purchased,  together  with  the  rent  payable 
for  each,  on  the  24th  January  1860 — that  is,  five  months  before  the  actual  deed  of 
sale  was  executed  ;  and  the  observation  arises  which  has  been  made  by  the  High 
Court,  that  undoubtedly  he  had  time  during  that  interval,  if  he  were  so  mind^, 
to  make  any  enquiries  he  pleased  for  the  purpose  of  satisfying  himself  on  the 
subject  of  his  purchase.  Whether  he  did  make  any  enquiries  or  not,  there  is 
certainly  no  direct  evidence.  There  is  a  letter  from  him  by  which  it  appeaiB  tiiat 
he  was  disposed  to  take  so'  much  of  the  property  as  lies  in  one  of  the  pergunnahs, 
namely,  Chowrasse,  at  50  per  cent  above  the  current  rent, — a  letter  which  seems 
to  have  been  ignored  by  the  Principal  Sudder  Ameen.  It  further  appears  that  on 
one  or  two  occasions  he  did  fbake  representations  to  the  Rajah  with  respect  to  a 
difficulty  which  there  was  in  obtaining  the  rent  from  some  of  the  mouzahs,  and 
thn,t  the  Rajah  paid  attention  to  his  remonstrances.  The  value  of  this  portion  of 
the  evidence  is  but  slight ;  but,  as  far  as  it  goes,  it  indicates  that  he  was  awake 
to  his  own  interests.  The  bynama  was  executed  on  the  2nd  June  1860,  and 
contains  a  schedule  corresponding,  with  a  slight  variation,  to  the  list  in  the  sale 
bund  of  the  rents  which  he  is  to  pay  to  the  Rajah.  Gobind  Perahaud  Pundit 
lived  for  18  months  after  the  completion  of  the  sale.     On  account  of  some  riot  or 
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af&ay  he  was  imprisoned  in  December  I860 ;  he  remained  in  prison  for  12  months 
and  died  in  December  1861.  It  appears  that  throughoat  the  whole  of  that  time 
he  paid  the  stipulated  rent  according  to  the  terms  of  the  deed^  making  no  com- 

Elaint  of  any  misrepresentation  which  had  been  practised  upon  him,  and  their 
ordships  cannot  help  thinking  this  a  very  material  consideration.  In  the  course 
of  18  months  he  and  his  agents  would  have  time  to  ascertain  what  rents  he  was 
able  to  realize  and  what  the  general  state  of  the  property  was ;  and  there  seems  a 
strong  presumption  that  if  he  had  any  reason  to  suppose  that  he  had  been  defrauded 
he  would  have  made  some  complaint  in  his  lifetime.  It  is  only  after  his  death  that 
his  widow  for  the  first  time  sets  up  the  case  of  her  husband  having  been  imposed 
upon.  That  case  is  supported  by  the  evidence  of  two  witnesses.  Neither  of  them 
is  the  dewan  or  the  collector  of  the  pundit,  although  it  appears  that  the  pundit 
had  a  dewan.  But  the  first  of  them  states  that  he  became  collector  for  the  widow 
after  the  death  of  the  pundit.  The  effect  of  the  evidence  of  those  two  witnesses, 
servants  of  the  plaintiff,  is  in  general  terms  that  the  pundit  relied  upon  the 
representations  of  the  Rajah,  that  he  was  shown  the  Rajah's  rent  roll,  and  that  he 
agreed  to  give  the  sums  which  are  specified  in  the  deed  of  sale  on  the  strength  of 
that  rent  roll.  On  the  other  hand  a  number  of  witnesses  were  called  on  the  part 
of  the  Rajah  who  swore  that  the  pundit  was  informed  that  the  jumma  entered 
in  the  rent  roll  was  not  in  all  cases  that  which  was  received,  but  in  several  cases 
a  good  deal  more.  It  is  stated  that  he,  being  a  speculative  man,  and  the  owner  of 
coal  mines,  silk  and  indigo  factories,  and  having  extensive  operations,  took  this 
land,  a  large  portion  of  which  would  appear  to  be  waste,  with  the  view  of  culti- 
vating it  or  using  it  in  various  ways  ancillary  to  the  trades  which  he  was  carrying 
on.  There  is  also  evidence  that  there  had  been  offers  from  other  persons  of  an 
additional  rent  amounting  to  50  per  cent,  upon  so  much  of  the  property  as  lies  in 
Pergunnah  Chowrasse,  one  of  the  three  pergunnahs  in  which  the  property  was 
situated. 

If  these  witnesses  were  to  be  believed,  undoubtedly  there  would  be  no  case 
of  imposture  which  would  entitle  either  the  pundit  or  his  representatives  to  set 
aside  the  sale.  With  respect  to  the  alleged  forgery  their  Lordships  agree  with 
the  High  Coui*t  that  it  is  by  no  means  established.  Under  these  circumstancas, 
having  regard  to  the  probabilities  of  the  case,  to  the  fact  that  the  action  was  not 
brought  until  the  person  who  alone  was  able  to  throw  much  light  upon  it,  as  far 
as  the  plaintiff's  case  was  concerned,  was  dead,  and  considering  the  character  of 
the  evidence,  their  Lordships  have  come  to  the  conclusion,  that  although  there 
may  be  some  suspicion  of  misrepresentations  having  been  made  to  the  pundit,  no 
sufficient  case  of  fraud  has  been  made  out  to  induce  them  to  reverse  the  decision 
of  the  High  Court. 

They  think  it  right  further  to  observe  that  they  must  not  be  understood  as 
intimating  any  opinion  that  even  if  the  plaintiff  would  have  been  entitled  to  set 
aside  the  contract  on  the  ground  of  fraud  she  would  have  been  entitled  to  such 
relief  as  she  seeks  in  the  present  suit 

On  these  grounds  their  Lordships  will  think  it  their  duty  humbly  to  advise 
Her  Majesty  to  affirm  the  judgment  of  the  High  Court,  and  to  dismiss  this  appeal. 
Inasmuch  as  the  Rajah  has  not  thought  fit  to  appear  at  the  Bar,  the  appeal  will 
be  dismissed  without  costs,  although  some  costs  may  perhaps  have  been  incurred. 


(680) 

The  5th  July  1879. 

Present  : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smith, 

and  Sir  Robert  P.  Collier. 

Zemindar^  of  Vegayanimavet — Joint   Hindoo  Family — Custom — Primogeniture — 

Partition — Succession —  Widow. 

On  Appeal  from  Uie  High  Court  at  Madras, 

Vadrevu  Ranganayakamma 
versus 
Vadrevu  Bulli  Ramaiya. 

In  a  suit  for  the  recovery  of  the  zemindary  of  Vegayanimapet,  it  was  not  disputed  that  the 
zemindary,  according  to  an  ancient  custom,  was  impartible,  and  that,  though  it  was  part  of  a  joint 
family  property,  it  had  for  many  yean  been  held  and  enjoyed  by  the  eldest  male  member  in  the  direct 
line,  but  it  was  found  that  a  partition  took  place,  that  the  family  became  divided,  and  that  the  lemin- 
dary  was  allotted  to  the  then  eldest  member  as  his  separate  share  of  the  joint  family  property.  It 
accordingly  descended  to  his  son,  upon  whose  death  it  was  held  that  hiswidow,thc  appellant^  was  entitled 
to  succeed. 

This  was  an  appeal  from  the  decision  of  the  High  Court  of  Madras,  of  the 
18th  December  1877,  reversing  a  judgment  of  the  Local  Courts,  at  Cocajiada^  in 
the  Madras  Presidency. 

Mr,  Leith,  Q.C,  and  Mr,  Mayne  for  Appellant. 
Mr.  Doyne  and  Mr.  E.  B.  Michell  for  Respondent. 

The  eldest  branch  of  the  family  of  the  late  Zemindar  of  Y^ayanimapet 
having  become  extinct,  the  respondent,  as  the  eldest  son  of  the  next  senior  branch 
of  that  family,  instituted  a  suit  against  the  appellant,  as  the  zemindar's  widow, 
for  possession  of  the  estates,  which  consisted  of  ten  villages,  and  were  estimated 
to  be  worth  Rs.  84,000.     The  respondent  alleged  that  succession  to  the  zemindary 
was  governed  by  the  rule  and  custom  of  primogeniture ;  while  the  appellant,  the 
widow,  denied  this,  and  asserted  that  her  husband  had  left  a  will  which  gave  her 
authority  to  adopt  a  son,  which  authority,  however,  she  had  not  exercised.     The 
Local  Court  rejected  the  plaint,  but  the  High  Court  on  appeal  thought  the  succession 
by  primogeniture  established,  and  thus  that  the  respondent  was  entitled  to  suoceed 
in  preference  to  the  widow.     The  latter  now  appealed  to  Her  Majesty  in  CounciL 
The  judgment  of  the  Judicial  Committee  was  as  follows : — 
This  is  an  appeal  from  a  decree  of  the  High  Court  in  a  suit  in  which  the  re- 
spondent was  the  plaintiff,  and  which  he  instituted  against  the  appellant,  for  the 
recovery  of  the  zemindary  of  Yegayanimapet  in  the  district  of  Cocanada.    It  is 
not  disputed  that  the  zemindary,  according  to  an  ancient  custom,  was  impartible, 
and  that  though  it  was  part  of  the  family  property,  it  had  for  many  years  prior  to 
and  including  the  time  of  Somappa,whom  it  will  be  convenient  to  call  Somappathe 
first,  been  held  and  enjoyed  by  the  eldest  male  member  in  the  direct  line.     Somappa 
the  first  Iiad  five  sons,  Sundarappa,  who  may  in  like  manner  be  called  Sundarappa 
the  first,  Umapati,  Jogiraju,  Bhunasunkarudu,  and  Narisimulu.     Sundarappa  toe 
first,  the  eldest  son,  died  in  the  lifetime  of  his  &ther,  leaving  a  son,  Somappa  the 
second,  who  was  at  Uie  time  of  his  father's  death  about  three  months  old.    He 
came  of  age  about  the  year  1826.    Somappa  the  second  died,  leaving  a  son,  Sun- 
darappa the  second,  who  died  •<vithout  issue  on  the  18th  December  1865,  leaving 
a  widow  who  was  the  defendant  in  the  suit.     There  can  be  no  doubt  that  if  the 
family  had  continued  joint,  and  the  zemindary  had  continued  to  be  part  of  the 
joint  family  estate,  the  widow  could  not  have  inherited  from  her  husband :  but  it 
is  contended  that  a  partition  took  place,  that  the  family  became  divided,  and  that 
the  zemindary  was  allotted  to  Somappa  the  second  as  his  separate  share  of  the 
joint  family  property.     If  that  were  so,  according  to  the  decision  in  the  case  of 
Pei'iasami  and  others  v.  Periasami  and  others,  in  the  6th  Law  Reports,  Indian 
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Appeals,  p.  61,*  the  estate,  upon  the  death  of  Sundarappa  the  second,  descended  to 
the  defendant,  his  widow.  It  is  said  that  the  partition  was  effected  by  a  sunnud 
or  samakhia  which  was  entered  into  on  the  29th  June  1809.  It  was  at  one  time 
contended  that  this  document  was  not  a  genuine  document,  but  the  Subordinate 
Judge  found  that  it  was  genuine,  and  the  High  Court  acted  upon  it  as  a  genuine 
document.  Their  Lordships  see  no  reason,  after  the  finding  of  the  two  Courts 
that  this  was  a  genuine  document,  to  distrust  that  finding  or  to  hold  that  it  was 
not  geauine.  It  must  therefore  be  treated  as  a  genuine  document  executed  by  the 
four  brothers  of  Sundarappa  the  first,  who  were  the  surviving  ^ons  of  the  first 
Somappa.  It  was  not  an  arrangement  which  was  then  for  the  first  time  come  to, 
but  an  arrangement  which  had  been  come  to  by  them  in  conjunction  with  their 
father,  the  first  Somappa,  who  at  that  time  constituted  the  head  of  the  family. 
The  object  of  the  sunnud  is  thus  recited  in  it :  '*  In  order  to  prevent  any  dispute 
arising  among  us  in  future  in  respect  of  our  ancestral  acquisition,  namely/' — then 
specifying  the  zemindary  in  question,  and  other  joint  property  of  the  family,  the 
sunnud  proceeds, ''  Our  father  Somappa  made  certain  arrangements  with  usy  four 
brothers,  and  Somappa  the  elder  brother's  son.  This  we  have  thought  it  proper 
to  reduce  to  writing  as  follows :  As  the  Vegayanimapet  mutta  zemindary ,'' — that 
is,  the  zemindary  in  dispute,  should  be  held  by  Somappa,  son  of  the  eldest  Sunda* 
rappa,  ^'  Umapati  " — ^that  is,  the  second  brother — ''  should  take  care  of  the  said 
zemindary  until  Somappa  attains  proper  age,  and  deliver  the  same  to  hiin  on  his 
attaining  his  age  of  discretion.  Besides,  Somappa  should  enjoy  the  inam  lands 
in  the  village  of  Rajavaram."  It  was  contended  that  this  arrangement  was  not 
that  Somappa  the  second  should  take  the  zemindary  as  his  separate  share  upon  & 
partition,  but  that  it  was  stiU  to  remain  the  joint  family  property^  to  be  held  and 
enjoyed  according  to  the  ancient  custom.  But  it  appears  to  their  Lordships  that 
it  was  the  intention  to  effect  a  partition,  and  that  Somappa  the  second  should 
take  the  zemindary  and  the  inam  lands  as  his  share  of  the  joint  &mily  pro(>erty,, 
in  accordance  with  the  arrangement  made  with  his  grandfather,  tbe  first  Somappa. 
Somappa  the  second  was  a  child  15  months  old  at  that  time.  The  document  then 
proceeds.to  specify  certain  other  portions  of  the  joint  family  propeapty  which  were 
to  be  held  and  enjoyed  by  each  of  the  four  brothers  respectively,  it  then  proceeds  r 
"  Somappa  and  we  four  also  should  take  in  equal  shares  the  inam  lands,  gardens, 
etc.,  standing  in  Umapati's  name  in  the  villages  attached  to  Yegayanimapet 
mutta."  It  was  contended  at  one  time  that  the  object  of  this  was  that  the  sons 
should  take  certain  portions  of  thei  joint  family  property,  not  as  a  separate  estate 
upon  partition,  but  in  lien  of  maintenance  which  would  otherwise  have  been« 
allowed  by  the  member  of  the  family  who  took  the  zemindary  un()er  the  custom. 
But  it  is  evident  that  that  could  not  be  so,  because  each  of  the  four  brothers  was 
agreeing  with  the  others  that  each  should  hold  the  estates  allotted  to  them  respec- 
tively. Besides,  the  last  clause — ''  Somappa  and  we  four  should  take  in  equal 
shares  the  inam  lands  ** — shows  that  the  document  was  not  providing  for  main- 
tenance, for  Somappa  the  second  would  not  provide  maintenance  for  himself  by 
dividing  the  inam  lands  in  equal  shares  with  his  uncles.  That  clause  also  tends 
to  show  that  the  document  was  intended  to  carry  into  effect  a  partition  which  had 
been  made  with  the  consent  of  the  father.  Then  it  goes  on,  '*  Until  Somappa 
attains  his  proper  age,  we  all  should  jointly  manage  the  affairs  of  the  said  mutta.'' 
That  is  a  little  inconsistent  with  the  previous  clause,  which  says  that,  until 
Somappa  should  attain  his  age  of  discretion,  Umapati  should  take  care 
of  and  manage  the  zemindary.  The  inconsistency  does  not  seem  to  be 
very  important,  but  the  words  undoubtedly  are :  ^'  Until  Somappa  attains 
his  proper  age,  we  all  shall  jointly  manage  the  affairs  of  the  said  mutta, 
discharge  the  debt  of  about  Rs.  20,000^  due  up  to  date,  and  perform 
Somappa's  marriage  and  Upanayanam,  and  the  auspicious  ceremonies  relating  to 

*  See  ant,  p.  608. 
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US  four.  After  Somappa  attains  his  proper  age,  the  egayanimapet  mutta  zemin- 
dary  and  the  inam  lands  allotted  to  him  should  be  delivered  over  to  him,  and  eaeh 
should  confine  himself  to  the  share  allotted  to  him."  Now  it  may  be  doubtftil 
whether  the  words  '*  allotted  to  him  '*  refer  to  the  inam  lands  only  or  also  to  the  zem- 
indary.  There  is  nothing  to  show  that  they  did  not  apply  to  the  zemindaiy.  The 
words  ai-e :  *'  After  Somappa  attains  his  proper  age,  the  zemindary  and  Uie  inam 
lands  allotted  to  him  should  be  delivered  over  to  him,  and  each  should  confine 
himself  to  the  share  allotted  to  him,"  thereby  treating  the  allotment  to  Somappa 
the  second  in  the  same  manner  as  the  other  portions  of  the  joint  family  estate  had 
been  allotted  to  the  other  four  brothers  respectively.  Then  having  partitioned 
the  lands,  they  next  proceed  to  partition  the  jewels.  That  is  inconsistent  with  the 
supposition  that  the  document  was  intended  merely  to  provide  allotments  in  lieu 
of  maintenance.  The  document  proceed  thus  :  "  Each  should  take  to  himself  the 
jewels  and  silver  articles  in  his  possession.  Sundarappa's  jewels  and  silver  artides, 
etc.,  as  per  list  prepared  by  Umapati  on  Wednesday  the  29th  June  1808,  should 
be  in  Umapati's  possession  until  Somappa  attains  his  proper  age,  and  should  there- 
after be  deuvered  to  Somappa," — ^the  word  "  should  "  being  us^  instead  of  **  shall*' 

It  was  intended  that  when  Somappa  the  second  should  attain  his  full  age  the 
zemindary  was  to  be  held  by  him.  He  was  also  to  enjoy  the  inam  lands  whidi 
were  allotted  to  him,  and  they  were  to  be  delivered  over  to  him,  together  with  the 
jewels  which,  according  to  the  terms  of  the  agreement,  were  to  be  his  separate 
property.  "  The  above  terms  should  be  acted  up  to.  Except  under  these  stipu- 
lations, no  claim  whatever  can  be  urged  by  one  against  another  in  any  manner. 
To  this  effect  is  this  samakhia  sunnud  (deed  of  arrangements)  entered  into  by  us 
four  of  our  own  accord." 

It  is  said  that  Somappa  the  second  did  not  ratify  this  agreement,  but  the 
grandfather  was  the  person  who  made  the  arrangement  with  his  four  surviving 
sons,  and,  in  fact,  it  was  ratified  by  Sundarappa  the  second,  who  set  it  up,  and 
claimed  the  benefit  of  it  in  the  answer  which  he  put  in  in  a  suit  instituted  against 
him  by  the  widow  of  one  of  the  members  of  the  &mily  for  maintenance,  and  which 
will  be  afterwards  referred  to.  Furthermore,  if  the  document  did  not  effect  a  par- 
tition, Somappa  the  second,  the  grandson,  and  Sundarappa  the  second,  his  son, 
were  entitled  to  a  share  m  the  other  portions  of  the  joint  family  property.  Bat 
they  have  never  had  it.  The  other  brothers  and  their  descendants  have  retained 
the  property  which  was  allotted  to  them.  The  sunnud  was  executed  by  the  foar 
brothers ;  they  have  acted  under  it,  and  had  the  benefit  of  it.  Sundarappa  tiie 
•second  set  it  up  in  his  defence  in  the  suit  as  a  document  bindioLg  on  all  the  parties. 
So  far  then  as  assent  is  concerned,  their  Lordships  are  of  opinion  that  the  docQ- 
ment  was  assented  to  by  Sundarappa  the  second,  who  was  then  representing  his 
father's  share  in  the  estate  which  had  descended  to  him  after  the  death  oi  his 
father. 

The  Subordinate  Judge  held  that  by  means  of  this  document  a  partition  was 
effected  of  the  joint  estate,  and  that  the  zemindary  fell  to  the  share  of  Somappa 
the  second.  The  High  Court  held,  upon  appeal,  that  the  parties  had  no  intentioo 
of  relinquishing  their  rights  in  the  zemindary,  or  to  make  it  separate  property. 
One  of  the  issues  raised  in  the  suit  was  whether  the  family  is  divided.  The 
Subordinate  Judge  entered  into  a  very  careful  and  minute  consideration  of  aU  the 
evidence  which  had  been  adduced  on  that  issue,  and  he  also  examined  all  the 
subsequent  acts  and  conduct  of  the  parties.  Having  heard  the  witnesses  of  the 
plaintiff,  who  were  called  to  prove  that  the  family  continued  joint  and  was  never 
divided,  he  disbelieved  them,  and  came  to  the  condusion  that  the  fiimily  was  a 
divided  family.  Unfortunately  the  High  Court  has  expressed  no  opinion  upon 
that  point,  nor  did  they  allude  to  the  several  acts  of  the  parties  upon  whioh  the 
Subordinate  Judge  relied  in  support  of  his  view  that  the  family  was  divided,  and 
that  it  was  the  intention  of  the  parties  to  allot  the  zemindary  to  Somappa  the 
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second  as  his  separate  ishare  of  the  joint  family  estate.     No  members  of  the  family 
were  called  by  the  plaintiff,  but  members  of  the  family  were  called  by  the 
defendant,  and  the  learned  Judge  believed  them.     According  to  the  'terms  of  the 
snnnud  Umapati  or  the  four  brothers — it  matters  not  which — were  to  manage  the 
zemindary  until  Somappa  should  attain  his  full  age.     He  did  attain  his  full  age  in 
1826.     This  must  now  be  treated  as  a  genuine  document,  and  Umapati  ought, 
when  Somappa  the  second  arrived  at  age,  according  to  the  terms  of  the  agreement, 
to  have  handed  him  over  the  estate  free  from  the  debt  of  Rs.  20,000,  which  were 
to  be  dischai^d  out  of  the  profits  of  the  estate  during  the  minority.     He  ought 
also  to  have  handed  him  over  the  jewels;  but  either  he  or  the  four  brothers 
remained  in  possession  during  the  whole  of  Somappa  the  second's  minority,  and 
when  he  arrived  at  age  Umapati  did  not  deliver  over  the  estate.     In  1833  Somappa 
the  second  was  obliged  to  bring  an  action  against  Umapati  to  recover  it.     It  is 
probable  that  Somappa  the  second  at  that  time  did  not  know  of  the  sunnud.     It 
is  not  likely  that  when  Umapati  was  fraudulently  keeping  the  estate,  which  by  the 
very  terms  of  the  deed  he  was  to  hand  over  to  him,  he  would  inform  him  of  the 
sunnud,  which  showed  that  he  was  to  hand  over  the  estate  to  him  on  his  attaining 
proper  age.     The  probability  is  that  Umapati,  who  was  so  dishonest  as  to  retain 
this  young  man's  estate  after  he  came  of  age,  did  not  show  him  or  inform  him  of 
the  deed.    Somappa  the  second  commenced  his  suit  in  1833,  and  he  then  relied 
upon  the  family  custom,  by  which  the  zemindary  was  to  be  held  and  enjoyed  by 
the  eldest  male  member  of  the  family  in  the  direct  line  of  succession.    He  said : 
'*  My  grandfather  sent  a  petition  sealed  and  signed  by  him  and  attested  by  wit- 
nesses, under  date  the  29th  September  1798,  in  which  it  is  clearly  stated  that, 
according  to  the  custom  obtaining  from  generation  to  generation  in  our  family, 
the  eldest  line  inherits  the  zemindary,  that  the  other  members  of  the  family  receive 
maintenance ;  that  this  was  the  case  for  the  seven  generations  past ;  that  after  his 
death  his  eldest  son  and  my  father,  Sundarappa,  should,  according  to  the  custom, 
succeed  to  the  zemindary."     It  is  said  that  that  is  a  strong  argument' against  him 
with  reference  to  the  construction  of  the  sunnud, — that  he  claimed  not  by  virtue 
of  the  sunnud,  but  by  virtue  of  succession,  according  to  the  custom.     The  suit  was 
defended,  and  the  defendant  in  his  answer  stated,  ^*  The  custom  of  the  family  has 
been  for  the  eldest  surviving  son  to  succeed  to  the  zemindary,  and  for  the  other 
members  of  the  family  to  receive  an  allowance ;  that  defendant's  grandfather  had 
Bvs  sons.    The  eldest  was  Yenkata  Jogi.     He  died  before  his  father,  and  the  second 
son,  Somappa,  defendant's  father,  succeeded  on  his  father's  death,  and  paid  an 
allowance  to  Yenkata  Jogi's  son  as  long  as  he  lived ;  that  defendant,  bemg  the 
eldest  surviving  son  at  the  time  of  his  father's  death,  he  succeeded,  and  his  father 
executed  a  sunnud  appointing  defendant  his  successor,  and  fixed  an  allowance  of 
70  pagodas  a  year  to  be  paid  to  his  other  sons."    So  that  he  set  up  that  according 
to  the  custom  the  estate  had  descended  to  him,  knowing  that  he  had  executed  the 
document  in  which  he  had  admitted  that  the  estate  was  to  go  to  Somappa  the 
second,  and  that  he  was  to  hold  the  estate  for  him  during  his  minority,  and  hand 
it  over  to  him  upon  his  coming  of  age.     After  retaining  the  estate  for  five  years 
and  more  after  the  young  man  had  become  of  age,  he  set  up  the  defence  that  it 
never  was  his,  and  that  it  descended  to  him  Umapati  himself.    The  Provincial 
Court  of  Appeal  decided  that  the  plaintiff,  Somappa  the  second,  was  entitled  to 
the  estate  according  to  the  family  custom.    The  decree  was  as  follows : — *'  The 
Acting  First  Judge,  on  the  above  grounds,  decrees  that  the  plaintiff  is  the  legal 
heir  of  his  grandfather,  that  the  zemindary  of  Yegayanimapet  should  be  placed 
in  his  possession  when  the  attachment  by  the  Collector  is  removed;"  and  then  he 
awarded  to  the  plaintiff  damages  Rs.  6,208,  the  net  produce  of  the  zemindary 
during  the  five  years  that  Umapati  had  improperly  retained  it  in  his  possession. 
Their  Lordships  are  of  opinion  that  the  young  man  Somappa  the  second,  at  the 
time  when  ho  commenced  the  suit,  had  been  kept  by  Umapati  in  ignorance  of  the 


(684) 

sunnud  which  afterwards  came  to  his  knowledge ;  and  there  is  nothing  to  show 
that  he  knew  of  the  sunnud  when  he  presented  the  petition  of  the  4th  September 
1845,  at  page  27  of  the  Record,  in  which  he  relied  upon  the  fiBunily  custom. 

In  1864,  Suramma,  the  widow  of  Mritianjayudu,  a  son  of  Bhimasankaradu, 
the  third  brother,  sued  Sundarappa  the  second  for  maintenance  (page  63  of  the 
Becord),  and  the  defendant  in  the  suit  set  up  the  sunnud  as  a  defence  (pages  30-31). 
In  his  answer  he  said : ''  During  the  minority  of  my  fiither  Somappa,  son  of  Sun- 
dai^ppa,  who  was  the  eldest  of  the  five  sons  of  my  great  grandfatiier  Somappa,  a 
samakhia  sunnud  or  deed  of  arrangement  was  entered  into,  and  on  the  str^igth 
thereof  my  zemindary  passed  to  my  father  for  his  share  under  the  revised  decree 
passed  in  suit  No.  47  of  1834  on  the  file  of  the  late  Provincial  Court/'  This  is 
the  defence  by  which,  as  has  already  been  observed,  Sundarappa  the  second  ratified 
the  sunnud.  He  set  up  the  sunnud,  and  stated — not  quite  accurately  certainly — 
that  the  father  had  recovered  the  zemindary  on  the  strength  of  it.  The  fiEtUier 
had  not  recovered  the  zemindary  on  the  strength  of  it,  although  he  had  recovered 
the  estate.  At  page  63  of  the  Eecord  there  is  the  judgment  of  the  District  Moon- 
siff 's  Court,  in  which  the  District  Moonsiff  says :  ''  It  appears  clearly  from  the 
evidence  for  the  defendant  and  from  the  samakhia  (deed  of  arrangement)  that  the 
Pasupalli  Mokhassa  and  the  lands  in  Sarpavaram,  and  other  villages,  came  to  the 
share  of  the  plaintiff's  father-in-law.  Ajs  the  plaintiff  has  failed  %n  toto  to  prove 
the  first  and  third  points,  i^.,  as  to  divisions ;  "-(it  means  as  to  there  having  been 
no  division  of  the  estate) — "  and  as  to  the  possession  of  property,  it  is  not  neces- 
sary to  record  with  reference  to  them  any  reasons  other  than  those  given  above.*' 
Tiaat  decision  was  afterwards  upheld  on  appeal  by  the  Court  of  the  Principal 
Sudder  Ameen,  who  held  that  the  widow  was  not  entitled  to  maintenance,  upon, 
amongst  other  grounds,  that  her  husband  had  admitted  that  the  fiamilies  were 
divided. 

Another  document  relied  upon  by  the  Subordinate  Judge  was  one  which 
show<ed  that  Sunda;n^pa  the  second  had  mortgaged  the  zemindary,  from  wliich 
tihe  Judgie  inferred  thQ.t  be  had  treated  it  as  his  separate  and  distinct  property, 
and  not  a  portion  of  tbe  joint  property  which  he  was  holding  separately  by  virtue 
of  the  ^vistom.  Their  Lordships  are  of  opinion  that  no  great  importance  can  be 
attached  to  the  mortgage,  because,  even  if  Sundarappa  the  second  had  held  the 
•estate  by  virtue  of  th^  family  custom  separately  from  the  other  co-members  of  the 
joint  family,  he  would  have  been  entitl^d  to  mortgage  it  during  his  Ufe,  although 
it  wottld  not  have  bee^  binding  upon  the  other  members  of  the  family  after  his 
death.  Their  Lordships,  therefore,  do  not  attach  th^t  importance  to  this  document 
ivhidh  ithe  •Sftibordinate  Judge  appears  to  have  done. 

The  doeum^it  No.  10  of  the  4th  February  IWI3  has  next  to  be  considered. 
It  is «  documeat  by  which  some  of  the  brothers  sold  a  portion  of  land  to  the 
widow.  It  is  not  important  so  far  as  the  sa^e  is  concerned,  except  that  it  shows 
that  they  wepe  treatij^g  themselves  as  separate  and  not  as  members  of  a  joint 
family  4  but  it  is  omportant  as  showing  that  in  the  document  itself  the  defendant 
is  descriJDed  as  <the  j^emindami  of  this  zemindary.  She  is  described  as  ''the  widow 
•of  the  late  Simdarappa,  and  zemindami  "  of  the  particular  zemindary,  and  that 
docujaent  is  attested  by  the  plaintiff  himself.  It  is  not  always  that  a  witness  to 
s,  document  knows  what  the  contents  of  the  document  are,  or  bow  the  parties 
Biave  been  descril^Gd,  but  it  frequently  occurs  in  native  documents  that  a  man 
signs  as  a  witnescf  to  show  that  he  ia acknowledging  the  instrument  to  be  correct; 
but  whether  this  is  so  or  not,  it  appears  that  she  was  described  as  the  owner  of 
the  zemindary,  And  that'  the  plaintiff  attested  the  document  as  a  witness.  No 
veiy  greait  ini{)ortance,  however,  can  be  attached  to  this  document,  because  it 
Appears  tbat  it  was  entered  into  on  the  4th  February  1873,  after  the  date  of  the 
karamama  of  the  11th  June,  from  which  it  appears  that  the  plaintiff  was  about 
to  commence  his  auit,  and  in  which  he  agreed  with  other  members  of  the  family 
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that  if  they  would  advance  the  money  they  were  to  have  a  share  in  the  estate  if 
he  recovered  it.  It  is  hardly  likely  that  he  would  intend  to  admit  this  lady  to  be 
entitled  to  the  zemindary,  although,  as  she  was  then  in  possession,  she  might  be 
described  as  the  zemindami  On  the  other  hand,  their  Lordships  do  not  think 
that  the  kararnama  of  the  11th  June  1870  is  any  evidence  against  the  defendant. 
It  was  executed  by  members  of  the  family  in  the  absence  of  the  defendant,  who 
^WBS  no  party  to  it,  and  consequently  anything  that  they  might  say  in  it  would 
not  be  evidence  against  her.  But  it  does  bear  upon  the  case,  in  so  far  as  it  shows 
that  the  parties  to  it  were  dealing  with  each  other,  not  as  members  of  a  joint 
family,  but  as  persons  entitled  to  separate  estates. 

Looking,  therefore,  to  the  terms  of  the  sunnud  itself,  and  to  the  subsequent 
conduct  and  acts  of  the  parties,  their  Lordships  have  come  to  the  conclusion  that 
the  Subordinate  Judge  was  right  in  his  construction  of  it,  and  that  the  document 
amounted  to  an  agreement  by  which  the  joint  family  estate  was  divided  among 
the  several  members  of  the  joint  family,  and  that  the  zemindary  in  dispute  fell  to 
the  lot  of  Somappa  the  second  as  his  separate  property. 

Another  observation  is  to  be  made,  viz.,  that  after  the  death  of  the  husband 
of  the  defendant  the  widow  was  recognized  by  the  Government  as  the  owner  of 
the  zemindary.  It  was  known  that  she  took  possession  of  the  zemindary,  and 
that  she  was  recognized  by  the  Government  as  the  owner  of  it,  and  yet  no  suit 
was  brought  by  the  plaintiff  to  recover  possession  until  1876,  about  eleven  years 
after  the  death  of  Sundarappa  the  second,  the  husband  of  the  defendant,  during 
the  whole  of  which  time  the  defendant  had  been  in  the  quiet  and  undisturbed 
possession  of  the  zemindary.  That  delay,  after  the  parties  must  have  known  that 
the  widow  waa  in  poesession,  is  very  str^g  evidenced  support  of  the  construction 
which  the  Subordinate  Judge  put  upon  the  sunnud,  and  .as  showing  that  the 
parties  considered  that  by  that  document  Somappa  the  second  took  the  zemindary 
as  a  portion  of  his  separate  estate  upon  partition. 

As  the  zemindary  became  the  separate  property  of  Somappa  the  second,  and 
descended  to  his  son  Sundarappa  the  second,  it  is  clear  that  the  widow  was 
entitled  to  succeed  upon  the  death  of  her  husband.  It  therefore  becomes  wholly 
immaterial  to  decide  who  would  have  been  entitled  to  succeed  under  the  custom 
if  the  estate  had  remained  a  part  of  the  joint  family  property.  Very  learned 
arguments  have  been  adduced  on  both  sides  upon  that  question,  but  their  Lordships 
ihmk  it  unnecessary  to  decide  the  point,  and  do  not  think  it  right  to  express  any 
opinion  now  which  might  affect  the  interests  of  persons  hereafter  upon  the  death 
of  the  widow. 

Under  these  circumstances  their  Lordships  are  of  opinion  that  the  judgment 
of  the  Subordinate  Judge  was  correct^  and  that  the  High  Court  were  in  error  in 
overruling  that  judgment.  Their  Lordships  will  therefore  humbly  adviiSe  Her 
Ylajesty  that  the  decree  of  the  High  Court  be  reversed,  that  the  decree  of  ^he 
.Subordinate  Court  be  affirmed,  and  that  it  be  ordered  that  the  respondent  do  pay 
the  costs  incurred  in  the  High  Court  Farther,  their  Lordships  order  that  the 
respondent  do  pay  the*costs  of  this  appeal. 


The  15th  July  1879. 

Present : 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 

Jomt  Hindoo  Family  Property — Purchase  by  One  Member— Practice 

{Execution) — Irregularity, 
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On  Appeal  from  tite  High  Court  at  Caicutta. 

Bissessur  Lall  Sahoo 

vet'sus 

Maharajah  Luchmessur  Singh,  Minor  under  the  Court  of  Wards. 

The  purchase  of  certain  property  by  a  member  of  a  joint  Hindoo  family  which  was  fcmnd  to  hare 
never  separated,  was  held  to  be  a  purchase,  not  on  his  own  account,  but  for  the  joint  &unily  and  as  joint 
family  property,  and  to  be  liable  to  sale  in  execution  of  decree. 

In  execution  proceedings;  the  Court  will  look  at  the  substance  of  the  transaction,  and  will  not  be 
disposed  to  set  aside  an  execution  upon  mere  technical  grounds  when  they  find  that  it  is  substantially 
right. 

This  was  an  appeal  from  a  decision  of  the  High  Court  at  Calcutta  of  the 
14th  September  1876y  reversing  a  decree  of  the  local  Court  at  Tirhoot  in  the 
Bengal  rresidency. 

Mr.  Doyne  for  Appellant. 

Mr,  Cowie,  Q.C,  and  Mr.  Oraham  for  Respondent. 

The  suit  was  brought  to  recover  the  surplus  of  the  proceeds  of  an  execution 
sale  of  certain  property  called  Muddunpore  in  the  Tirhoot  district ;  and  the  prin- 
cipal question  raised  was  whether  the  land  belonged  to  one  Bamnath  Dass 
separately,  or  to  him  and  his  father  jointly.  The  High  Court  decided  that  the 
property  was  ioint  estate,  and  by  that  decree  judgment  was  given  in  favor  of  the 
respondent,  who,  being  a  minor,  is  represented  by  the  Court  of  Wards.  From  thai 
decision  this  appeal  was  instituted. 

Sir  Robert  Collier  gave  judgment  as  follows : — 

The  points  to  be  decided  in  this  case  arise  in  this  way :  One  Nath  Dass  died 
in  the  year  1853  leaving  a  son,  Bamnath  Dass,  who  died  in  the  year  1855 ;  and 
Bamnath  Dass  left  two  sons,  Mosaheb  and  Chooman.  The  Bajah  of  Bamnugger, 
as  he  has  been  called  in  the  argument,-^tbat  is  to  say,  the  guardian  of  the  infant 
Bajah  of  Bamnugger, — brought  three  suits  in  the  year  1862  in  respect  of  rent  due 
from  members  of  the  family  of  Mosaheb  and  Chooman.  In  the  first  suit  the 
judgment  was  given  on  the  22nd  March  1862,  and  it  seems  that  the  plaintiff  in 
that  suit  sued  the  widow  of  Nath  Dass  and  the  widow  of  Bamnath  Dass  as 
guardians  of  two  young  men  who  are  assumed  to  be  Mosaheb  and  Chooman  under 
other  names.  The  claim  was  for  the  recovery  of  rent,  about  Bs.  3,000  odd,  which 
amounted  to  about  Bs.  8,000  with  interest  and  costs,  and  the  statement  is  that 
Nath  Dass  and  Bamnath  Dass  took  a  lease  of  a  certain  Mouzah  Budarpore,  and 
that  the  rent  accrued  in  respect  of  that  mouzah.  Then  it  is  ordered  **  that  this 
decree  will  not  be  executed  against  the  person  and  self-acquired  property  oi  the 
judgment-debtors,  but  it  will  be  executed  against  the  property  left  by  the  deceased 
leaseholders." 

Upon  this  judgment  execution  was  issued  against  a  certain  Mouzah 
Muddunpore,  which  appears  to  have  been  bought  in  the  year  1847  in  the  name 
of  Bamnath  Dass.  Whether  it  was  bought  by  Bamnath  Dass  for  himself  and 
separately,  or  as  a  member  of  the  joint  family,  is  a  questiotk  to  be  hereafter  dis- 
cussed. 

There  were  two  other  judgments,  the  nature  of  which  will  be  subsequently 
referi-ed  to,  dated  respectively  the  9th  April  1862  and  the  16th  April  1862, 
whereby  large  sums  were  decreed  beyond  the  Bs.  8,000  which  was  obtained  by 
the  first  decree ;  and  an  order  was  obtained  by  the  plaintiff  empowering  him  to 
put  up  Mouzah  Muddunpore  for  sale  in  satisfaction  of  ail  three-  decreea  This  was 
done,  and  it  was  bought  in  by  the  plaintiff  at,  in  round  numbers,  Bs.  35,000. 
Mosaheb  and  Chooman  made  no  objection  to  this  proceeding  at  the  time,  or  indeed 
at  all ;  but  some  three  years  afterwards  they  sold  to  the  plaintiff  in  this  suit  their 
right  to  recover  the  difference  between  the  Bs.  8,000,  tlie  sum  obtained  by  the 
first  decree,  and  the  whole  Bs.  35,000  for  which  Muddunpore  was  sold ;  Uiat  is  to 
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say,  they  claimed  to  recover  the  sum  which  Mouzah  Muddunpore  was  charged 
with  in  execution  of  the  last  two  decrees;  and  whatever  rights  they  had  the 
plaintiff  has^  neither  more  nor  les8. 

It  is  necessary  in  the  first  place  to  advert  to  what  was  the  main  contention 
in  the  case.  It  was  contended  on  the  part  of  the  plaintiff  that  the  family  of  Nath 
and  Ramnath  became  separate  about  the  year  1839.  It  was  alleged  that  at  that 
time  there  was  a  quarrel  between  Ramnath  Dass  and  his  father,  and  that  they 
ceased  to  be  joint  in  food.  But  on  the  part  of  the  plaintiff  there  was  scarcely  any 
evidence  of  separation  of  estate :  in  fact,  on  his  own  case,  there  was  some  evidence 
that  there  was  no  separation  in  estate,  and  that  Ramnath  Dass  acquired  no  sepa- 
rate property.  The  first  Court  held  that  the  separation  had  been  proved,  and 
that  Mouzah  Muddunpore  was  bought  by  Ramnath  Dass  for  himself  and  with  his 
own  property,  although  it  certainly  does  not  appear,  according  to  the  evidence  of 
the  plaintiff,  how  he  could  have  obtained  the  funds  for  purchasing  it.  The  High 
Court  reversed  the  decision  on  this  point  of  the  Lower  Court,  and  came  to  the 
conclusion  that  the  family  was  joint,  and  had  never  separated  ;  and  their  Lord- 
ships agree  with  the  High  Court. 

This  being  so,  the  consequence  follows,  as  has  been  laid  down  before  in  the 
very  well-known  case  of  Oopeekrisi  Goaa/in  v.  Oungapersavd  Oosain,  in  the  6th 
Moore's  Indian  Appeals,  p.  53,*  that  the  purchase  of  Muddunpore  by  Ramnath 
Dass  would  be  assumed  to  be  a  purchase,  not  on  his  own  account,  but  for  the  joint 
family,  and  that  Muddunpore  would  be  joint  family  property. 

It  now  becomes  necessary  to  examine  the  two  decrees  subsequent  to  that  of 
the  22nd  March  1862  with  respect  to  which  there  is  no  dispute.  The  next  decree 
is  dated  the  9th  April  1862,  and  in  that  suit  Mosaheb  Dass  is  sued  as  the  heir  of 
Nath  Dass,  and  the  decree  is  for  the  recovery  of  Rs.  39,000  on  account  of  the  rents 
of  a  certain  Mouzah  Ramnugger,  and  it  is  stated  that  Nath  Dass  had  taken  a 
lease  of  that  from  1847  to  1854.  Then  it  is  further  ordered  that  this  decree  is 
not  to  be  executed  against  the  person  and  self-acquired  property  of  the  defendant, 
but  against  the  property  left  by  the  deceased  leaseholder  Baboo  Nath  Dass  only. 

It  appears  to  their  Lordships  that  acting  on  the  principle  which  follows  from 
their  finding  that  this  fSajuily  was  joint,  it  must  be  assumed  that  Mosaheb  Dass  is 
sued  as  a  representative  of  the  family,  and  that  it  must  further  be  assumed  that 
Nath  Dass  in  taking  the  lease  of  the  mouzah  here  referred  to — Ramnugger,  in 
respect  of  which  the  rent  was  due — ^must  be  assumed  to  have  taken  it  on  behalf 
of  the  family,  and  that  the  debt  must  be  deemed  to  be  a  debt  from  the  family. 
With  respect  to  the  order  as  to  the  execution,  it  appears  to  their  Lordships  that 
the  fair  construction  of  it — though  it  may  not  be  drawn  up  with  much  accui-acy — 
is  that  the  decree  is  not  to  be  executed  against  the  'self-acquii*ed  propeity  of 
Mosaheb,  but  against  the  family  property  which  is  there  described  as  that  left  by  , 
Nath  Dass  for  the  purpose  of  distinguishing  it  from  the  separate  property  which 
may  have  belonged  to  Mosaheb.  The  only  difficulty  with  reference  to  the  second 
and  third  decrees  arises  from  a  certain  informality  with  which  they  have  been 
drawn  up.  It  appears  to  their  Lordships  that  looking  to  the  substance  of  the 
case,  this  second  decree  is  a  decree  against  the  representative  of  the  family  in 
respect  of  a  family  debt,  and  that  it  is  one  which  could  be  properly  executed 
against  the  joint  property  of  the  family,  and  that  Muddunpore  was  a  part  of  that 
joint  property.  • 

The  same  reasoning  applies  to  the  third  decree,  although  curiously  enough 
the  action  seems  to  have  been  brought  against  the  widow  as  the  guardian  of 
Mosaheb.  Here  there  is  the  same  direction  with  reference  to  the  property,  but 
substantially  the  same  observations  apply  which  have  been  applied  to  the  former 
decrees. 

Their  Lordships  have  therefore  come  to  the  conclusion  that  although  there 

•  2  Sulh.  P.  C.  R.  13. 
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may  have  been  some  irregularity  in  drawing  up  these  decrees,  they  are  sabstantially 
decrees  in  respect  of  a  joint  debt  of  the  family  and  against  the  representative  of 
the  family,  and  may  be  properly  executed  against  the  joint  family  property. 
Their  Lordships  have  therefore  come  to  the  conclusion  that  the  High  Court  has 
been  right  in  dismissing  the  appeal  from  the  Lower  Court. 

This  being  their  Lordships'  view  of  the  case,  they  do  not  think  it  necessary 
to  go  into  the  question  which  was  touched  upon  but  not  decided  by  the  High 
Court,  whether  the  plaintiflfs,  or  either  of  them,  were  bound  to  dispute  the  sale  of 
Mouzah  Muddunpore  in  the  execution  proceeding,  and  were  debarred  £rom  bringing 
this  suit. 

Two  cases  have  been  referred  to,  one  of  Ishin  Ghunder  Mxtter  v.  Buksh  Ali 
Soudagur,  reported  in  the  first  volume  of  Marshall's  Reports,  page  614,  and 
another  in  the  fourteenth  volume  of  Moore's  Indian  Appeals,  page  605,  The  Oenend 
Manager  of  the  Raj  Durlihunga  v.  Maharajah  Coomar  Bamapiut  Sirigh*  the 
effect  of  which  may  be  stated  thus :  that  in  execution  proceedings  the  Court  will 
look  at  the  substance  of  the  transaction,  and  will  not  be  disposed  to  set  aside  an 
execution  upon  mere  technical  grounds  when  they  find  that  it  is  substantially 
right.  , 

Under  these  circumstances  their  Lordships  are  of  opinion  that  the  judgment 
of  the  High  Court  was  right,  and  they  will  humbly  advise  Her  Majesty  to  affirm 
that  judgment  and  to  dismiss  this  appeal  with  costs. 


The  18th  July  1879. 

Present  : 
Sir  Montague  R  Smith,  Sir  Robert  P.  Collier,  and  Sir  Henry  Keating. 

Contract — Purchase  of  Cotton — Guarantor's — Use  of  Name — Acquiescence, 

On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Ajmere, 

Seth  Sameer  Mull  and  another 

versus 
Choga  Lall. 

It  being  foand  that  the  defendant,  in  a  contract  for  the  pnrchase  of  a  certain  qnantitj  of  cottoOf 
used  the  name  of  the  plaintiffs,  and  that  the  yendors  sold  to  him  on  the  credit  of  that  name,  and  further 
that  the  defendant  had  the  authority  of  the  plaintiffs  to  use  their  name,  and  that  their  name  had  been 
used  with  their  full  concurrence  in  a  number  of  transactions  during  nine  successive  days,  and  that  they 
were  present,  or  sopie  of  their  agents,  when  this  further  transaction  of  the  same  kind  was  entered  into, 
it  appeared  to  theu:  Lordships  a  fair  inference  that  they  were  cognisant  of,  and  allowed  their  name  to  be 
80  used  in  the  last  transaction.  Held  therefore  that  they  were  liable,  according  to  the  custom,  to  the 
vendors  who  would  be  entitled  to  recover  ovfer  what  they  paid  against  the  defendant. 

Held  also  that,  if  there  was  no  actual  authority  at  the  time,  the  defendant's  use  of  their  name  as 
his  guarantors,  and  his  treating  them  and  holding  them  out  as  liable  to  pay  on  his  behalf  the  price  of 
this  cotton,  thereby  authorised  them,  if  they  thought  fit,  subsequently  to  make  that  payment  on  his 
behalf  ;  in  other  words,  that  they  had  a  right  to  rat3y  the  use  which  he  had  made  of  tneir  name,  and 
that  they  had  not  deprived  themselves  of  that  right  l^  their  previous  conduct  in,  for  a  time,  repadtatiBg 
their  liability. 

^     This  was  an  appeal  from  an  order  of  the  Judicial  Commissioner  of  Ajmere, 
in  the  Central  Provinces  of  India,  of  the  3rd  April  1876. 

Mr.  Cowie,  Q.C,  and  Mr,  C.  W,  Arathoon  for  Appellants. 

Mr,  Mayne  for  Respondent. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the  Judicial 
Committee,  which  was  delivered  as  follows  by  Sir  Robert  Collier: — 

*  17  W.  R.  459 ;  2  Suth.  P.  C.  R.  679. 
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Although  this  case  has  undergone  several  lengthened  investigations,  it  appears 
to  their  Lordships  that  the  facts  material  to  its  decision  lie  in  a  small  compass.  The 
plaintiffs  are  bankers  carrying  on  business  at  Ajmere^  and  also  at  a  place  called 
Beawar,  which  is  also  at  times  called  by  another  name,  Nyanuggur.  The 
defendant  is  a  m^chant  at  Nusserabad,  and  the  transaction  out  of  which  this 
appeal  arises  is  a  purchase  of  a  quantity  of  cotton  at  Beawar.  It  appears  that 
at  Beawar  there  is  a  custom  which  seems  to  their  Lordships  to  be  fairly  stated  in 
the  case  of  the  respondents.  That  case  says:  ''There  is  an  admitted  custom 
prevailing  at  Nyanuggur,  according  to  which  a  merchant  coming  from  any  other 
district  is  only  allowed  to  trade  in  the  name  and  upon  the  credit  of  a  Nyanuggur 
Urm.  The  actual  dealings  are  effected  by  the  stranger  himself  or  by  his  broker, 
but  in  each  transaction  the  name  of  a  Nyanuggur  merchant  is  given,  and  his 
name  is  entered  as  the  principal  in  the  transaction.  Credit  is  given  to  him,  and 
the  final  settlement  of  the  transaction  is  effected  with  him.  He  is  known  as  the 
axath  or  agent.  At  the  conclusion  of  such  transaction  a  memorandum  of  it  is  sent 
to  the  arath  by  the  perscm  who  makes  use  of  his  credit.  This  memorandum  is 
known  by  the  term  panri/'  It  appears  that  towards  the  end  of  August  1870, 
about  the  24fth  or  25  th,  the  defendant  came  to  Beawar  for  the  purpose  of  exten- 
sively dealing  in  cotton.  He  remained  there  10  days,  and  during  nine  days  he 
effected  a  number  of  purchases  according  to  this  custom,  which  he  may  be  assumed 
to  have  been  fully  acquainted  with,  and  used  the  plaintiffs  as  his  ''  araths  "  in  the 
sense  in  which  that  term  has  been  used  in  the  description  of  the  custom  given  in 
the  resfrondents'  case.  These  transactions,  extending  over  nine  days,  amounted  to 
as  much  as  6,025  maunds  of  cotton ;  and  with  reference  to  all  these  purchases, 
the  defendant  being  on  the  spot  vouched  the  plaintiffs,  who  were  also  on  the  spot, 
and  they  must  be  taken  to  have  perfectly  well  known  that  he  represented  them 
as  his  *'  araths  "  according  to  the  custom.  * 

There  is  no  dispute  with  respect  to  these  previous  transactions,  which  form  a 
continuous  series  of  dealing,  but  the  dispute  arises  with  respect  to  the  last 
transaction  in  which  the  defendant  was  engaged.  On  the  night  of  the  10th  day 
of  his  sojourn  at  Beawar  the  defendant  entered  into  another  transaction  of  a 
similar  character,  but  larger  in  amount,  whereby  be  purchased  of  various  persons 
in  the  market  as  much  as  14,000  maunds  of  cotton,  employing  the  same  brokers 
as  before,  and  referring  again  to  the  plaintiffs  as  his  araths  or  guarantors.  It 
further  appears  that  the  plaintiffs,  or  at  all  events  their  agents,  were  at  the  time 
in  the  bazaar,  and  one  of  the  Commissioners  who  made  mvestigations  into  this 
subject  observes  that  from  the  evidence  recorded  he  is  inclined  to  believe  that 
they  were  cognizant  of  the  proceedings  or  took  part  in  them.  The  defendant 
suddenly  left  Beawar  on  the  next  morning ;  he  sent  a  "  panri,"  which  has  been 
described  as  a  memorandum  of  the  transaction — it  does  not  exactly  appear  when, 
but  probably  very  soon  afte — to  the  plaintiffs,  in  which  he  acknowledged  his 
liability  as  far  as  the  6,025  maunds  were  concerned,  but  in  which  he  took  no 
notice  of  this  last  transaction.  Thereupon  the  sellers  applied  to  the  plaintiffs,  as 
guarantors^  to  make  good  the  purchase  money,  and  the  plaintiffs  undoubtedly  at 
that  time  said  that  as  they  had  not  had  a  panri  they  could  not  hold  themselves 
responsible.  It  appears  that  a  dispute  arose,  and  subsequently  the  matter  was 
referred  to  a  puncbayet,  and  this  punchayet  determined  that  the  plaintiffs  ought 
to  pay  to  the  vendors  of  the  cotton  the  sum  of  one  (upee  per  maund,  amounting  to 
B«.  14,000,  being  the  loss  sustained  by  the  vendors  in  consequence  of  the  fall  of 
the  price  of  cotton,  and  for  that  sum  they  bring  this  action  against  the  defendant. 

The  case  has  come  before  three  Commissioners,  the  Deputy  Commissioner, 
the  C<5mmissioner,  and  the  Judicial  Commissioner.  The  first  Commissioner  found 
in  favor  of  the  defendant,  the  second  in  favor  of  the  plaintiffs,  the  third  in  favor 
of  the  defendant ;  and  from  the  Isst  judgment  the  appeal  is  preferred. 

It  appears  to  their  Lordships  that  the  result  of  the  evidence  and  of  the 
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findings  which  have  been  come  to  by  the  Assistant  Commissioneiis  who  were 
deputed  to  investigate  the  case  is,  that  the  defendant  in  the  contract  for  the 
purchase  of  the  14,000  maunds  used  the  name  of  the  plainti£&,  and  that  the 
vendors  sold  to  him  on  the  credit  of  that  name  ;  and  further,  that  the  defendant 
had  the  authority  of  the  plaintiffs  to  use  their  name.  The  plaintiffs'  name  had 
been  used  with  their  full  concurrence  in  a  number  of  transactions  during  nine 
successive  days ;  they  were  present,  or  some  of  their  agents,  when  this  rarther 
ti'ansaction  of  the  same  kind  was  entered  into,  and  it  appears  to  their  Lordships 
a  fair  inference  that  they  were  cognizant  of  and  allowea  their  name  to  be  so  used 
in  the  last  transaction,  as  they  had  in  the  others.  If  so,  they  were  undoubtedly 
liable,  according  to  the  custom,  to  the  vendors,  and  they  would  be  entitled  to 
recover  over  what  they  paid  against  the  defendant. 

But  it  further  appears  to  their  Lordships  that  if  there  was  no  actual  authority 
at  the  time,  still  that  the  defendant  having  used  the  name  of  the  plaintiffs  as  his 
guarantors,  and  treated  them  and  held  them  out  as  liable  to  pay  on  his  behalf  the 
price  of  this  cotton,  thereby  authorised  them,  if  they  thought  fit,  subsequently  to 
make  that  payment  on  his  behalf.  They  may  not  unnaturally  have  at  first 
hesitated  to  undertake  the  responsibility  and  endeavored  to  avail  themselves  of 
the  absence  of  a  panri,  still  when  they  subsequently  made  the  payment,  not 
indeed  of  the  whole  amount  but  such  as  had  been  arrived  at  upon  a  reference  to  a 
kind  of  arbitration,  they  were  entitled  to  treat  the  use  of  their  name  by  the 
defendant  as  an  authority  to  make  that  payment  on  his  behal£  and  the  defendant 
cannot  dispute  their  right  to  do  so.  In  otW  words,  they  had  a  right  to  mtify 
the  use  which  he  had  made  of  their  name,  and  they  have  not  deprived  themselves 
of  that  right  by  their  previous  conduct  in,  for  a  time,  repudiating  their  liability. 

Under  these  circumstances  their  Lordships  are  of  opinion  that  the  judgment 
of  the  Judicial  Commissioner  was  erroneous,  and  they  will  humbly  advise  Her 
Majesty  that  that  judgment  be  reversed,  and  that  the  judgment  of  the  Commis- 
sioner of  Ajmere  be  affirmed  with  the  costs  of  this  appeal 


The  19th  July  1879. 

Present  : 
Sir  Montague  E.  Smith,  Sir  Robert  P.  Collier,  and  Sir  Henry  S.  Keating. 

Rent — Settlement  Order — Evidence. 

On  Appeal  from  tJie  Court  of  the  Commissioner  of  Roy  Bareilly  in  Oudk. 

Rajah  Bijai  Bahadur  Singh 

veravs 
Baboo  Bhyron  Bux  Singh. 

Their  Lordships  refused  to  allow  an  unexplained  note  embodied  in  the  order  of  the  Settlement 
Officer  to  over-ride  the  former  arrangement  of  the  parties,  so  as  to  render  the  respondent,  a  natoral  son 
of  the  late  Rajah  Shumshare  Bahadur,  liable  to  pay  the  appellant,  the  legitimate  son  and  heir  of  tbe 
late  Rajah,  a  rent  of  Rs.  3,650  instead^f  Rs.  2,001,  in  the  absence  of  all  evidence  as  to  what  was  the 
rent  actually  paid  by  the  respondent  after  the  settlement  was  made. 

Mr.  C.  W.  Arathoon  for  Appellant. 
No  one  for  Respondent. 

Their  Lordships,  after  giving  full  consideration  to  the,  arguments  of  Mr.  Ara- 
thoon in  support  of  his  appeal,  do  not  see  their  way  to  disturb  the  concurrent 
judgments  of  the  two  Courts  below. 
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The  action  was  brought  by  the  respondent  Bhyron  Bux  Singh^  who  is  the 
illegitimate  son  of  Rajah  Shumshare  Bahadur  Singh^  against  the  appellant  Rajah 
Bijai  Bahadur  Singh,  who  is  the  legitimate  son  oi  the  late  Rajah,  and  his  claim 
'was  to  obtain  villages  or  shares  of  villages  in  talook  Behlolpur,  yielding  an  annual 
jumma  of  Rs.  3,650,  in  lieu  of  a  village  called  Sawansa  which  had  been  given  to 
him  by  various  pottahs  executed  by  his  father,  and  by  other  pottahs  which  were 
executed  by  the  present  Rajah. 

The  first  pottah  is  one  which  by  the  English  date  was  made  on  the  14th 
June  1846.  It  seems  that  the  village  Sawansa  was  under  mortgage  to  the  late 
Rajah,  who  appeared  to  entertain  a  doubt  whether  the  mortgagor  would  redeem 
it ;  but  in  the  grant  of  it  to  his  illegitimate  son  he  made  a  provision  for  the  event 
of  the  mortgagor  redeeming  the  estate.  The  grant  is  in  these  terms :  *^  I,  Rajah 
Shumshare  Bahadur  Singh,  do  hereby  declare  that  I,  having  obtained  talooka  Saw- 
ansa by  mortgage,  have  given  it  as  a  zemindary  grant  to  Baboo  Bhyron  Bux  Singh 
and  relinquish  my  claim  in  his  favor,'*  Then,  "  In  the  event  of  the  mortgage 
being  redeemed,  I  will  make  over  to  him  in  lieu  of  the  Sawansa  estate  villages 
from  talooka  Behlolpur  yielding  an  equal  revenue.  I  have  therefore  executed  this 
as  a  zemipdary  grant  lease.'' .  That  is  a  clear  provision  that  in  the  event  of  the 
village  Sawansa  being  redeemed,  other  villages  of  equal  value  shall  be  substituted 
for  it. 

The  next  grant  from  the  father  is  on  the  27th  November  1847,  which  is  in  con- 
firmation of  the  former  grant,  but  gives  the  estate  on  more  favorable  terms :  ''  I, 
the  Rajah,  give  the  entire  talooka  of  Sawansa,  etc.,  including  land  revenue  and 
cesses,  as  rent  free  nankar  to  Baboo  Bhyron  Bux."  It  is  given  rent  firee,  and, 
therefore,  on  terms  more  favorable  to  the  son. 

Then  there  is  a  further  grant  in  the  lifetime  of  the  father  on  the  28th  August 
1850.  It  seems  to  have  been  made  by  the  Rani  on  behalf  of  the  Rajah.  It  is 
stated  in  the  Record  to  be  "  executed  by  Rani  Bulraj  Kinwar ; "  but  the  grant  is 
in  the  following  terms : — ''  Rajah  Shumshare  Bahadur  Singh.  I  execute  this  as 
an  ancestral  zemindary  lease  of  Ghatampur,  Raepur,  Muarpur,  and  Manyarpur  in 
favor  of  Bhjnron  Bux  Singh.  He  is  to  have  these  villages  rent  free."  That  is  a 
grant  of  other  villages  than  Sawansa,  and  is  only  material  as  part  of  the  history 
of  the  gifts  made  by  the  father  to  the  illegitimate  son.  These  grants  were  au 
made  in  the  time  of  the  Nawab,  and  before  the  conquest  of  Oudh  by  the  British, 
That  conquest  having  taken  place,  and  Lord  Canning's  proclamation  confiscating 
the  estates  in  Oudh  having  been  made  on  the  15th  March  1858,  the  present 
appellant  obtained  the  sunnud  of  the  Behlolpur  talook  firom  the  British  Govern- 
ment ;  but  before  he  got  the  sunnud,  and  presumably  after  the  British  Govern- 
ment had  settled  the  talook  with  him,  he  granted  two  pottahs  to  his  brother, 
which  are  material  in  considering  the  position  in  which  the  two  brothers  stood  at 
the  time  when  the  present  dispute  arose  between  them. 

The  first  of  these  pottahs  is  dated  the  9th  August  1858,  and  is  in  these 
terms:  "1,  Rajah  Bijai  Bahadur  Singh,  of  Pergunnah  Partabgarh,  have  given 
talooka  Sawansa  to  Baboo  Bhyron  Bux  Singh  as  a  zemindary  for  his  mainte- 
nance. I  will  take  Rs.  2,501  as  rent  by  usual  instalments."  He  grants  to  his 
brother  the  talooka  Sawansa,  but  reserves  a  rent  of  Rs.  2,501.  By  a  postscript  to 
the  grant  the  rent  is  virtually  reduced  by  Rs.  §00.  This  is  the  postscript: 
'*  He  is  to  receive  further  Rs.  500  naiikar  annually,  leaving  the  rent  payable  to  be 
Rs.  2,001.  I  will  have  no  objection  to  having  the  said  amount  deducted."  That 
grant  does  not  refer  to  the  provision  in  the  original  grant  by  the  father  for  the 
sub^itution  of  other  villages  in  case  Sawansa  ^^hould  be  redeemed ;  but  in  a  sub- 
sequent grant,  which  is  of  the  date  of  17th  November  1861,  there  is  a  passage, 
the  construction  of  which  has  been  disputed,  and  to  which  reference  will  presently 
be  made.  That  grant  is :  '^  I,  Rajah  Bijai  Bahadur  Singh,  of  Pergunnah  Partabgarh, 
do  hereby  execute  this  as  a  lease  of  the  whole  of  talooka  Sawansa,  including  land 
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revenue  and  sayer,  and  of  the  villages  of  Raepur,  KaJan,  and  Ghatumpar  in 
talooka  Behlolpur,"  which  were  the  villages  mentioned  in  the  subsidiary  grant  of 
the  father, — '^  in  favor  of  my  brother  Bhyron  Bux  Singh,  at  an  annual  rent  of 
Rs.  2,001  Queen's  coin,  which  he  will  pay  by  usual  instalments.  This  lease  is  given 
to  him  in  perpetuity/'  Then  there  is  this  passage  :  "  Whatever  Dadwa  Sahab,  my 
father,  had  granted,  I  have  maintained  also."  These  words  were  obviously  inserted 
with  reference  to  something  beyond  what  had  been  contained  in  the  previous 
part  of  the  grant ;  and  their  Lordships  think  it  may  reasonably  be  inferred  that  it 
was  intended  by  the  Rajah  to  confirm  by  these  woi;ds  that  part  of  the  father's 
grant  which  provided  for  the  substitution  of  villages  in  case  Sawansa  was  redeemed 
and  taken  away  from  his  illegitimate  son.  There  is  nothing  else  shown  to  which 
these  words  could  refer.  These  are  the  grants  on  which  the  plaintiff  founds  his 
case. 

What  happened  was,  that  after  the  Act  XIII  of  1 866  had  been  passed,  by  which 
it  was  understood  that  the  rights  of  mortgagors  were  set  up  and  the  bar  of  limi- 
tation removed,  the  mortgagor  of  the  estate  of  Sawansa  took  proceedings  to  re- 
deem it,  and  obtained  a  decree  for  redemption.  That  decree  was  obtained  in  a 
suit  against  the  Rajah  and  his  illegitimate  brother ;  both  were  bound  by  it,  and 
the  estate  of  Sp>wansa  passed  from  the  hands  of  the  illegitimate  son  into  the 
possession  of  the  mortgagor.  He  was  therefore  deprived  of  the  estate  which  his 
father  had  given,  and  his  brother  had  confirmed  to  him. 

That  being  his  position,  he  brought  this  suit  in  order  to  obtain  other  viUages 
in  the  talook  in  substitution  for  the  estate  which  he  had  thus  lost  The  first  and 
great  defence  of  the  present  Rajah  is  that  he  was  not  entitled  to  anything ;  tiiat 
the  agreement  in  the  father's  original  grant  that  the  estate  should  be  substituted 
was  not  continued  in  the  father's  subsequent  grants,  and  was  not  contained  in  the 
grants  9iade  by  himself.  Their  Lordships,  however,  think  that  the  father's  sub- 
sequent grants  did  not  abrogate  this  agreement,  and  they  have  already  declared 
their  opinion  to  be  that  in  the  last  grant,  which  he  himself  made^  he  confirmed 
it.  They  are,  therefore,  clearly  of  opinion  that  the  plaintiff  was  entitled  to  this 
substitution,  unless  something  has  occurred  subsequently  between  the  brothers  to 
deprive  him  of  that  right. 

Now  it  is  said  that  there  was  an  agreement  made  at  the  time  of  the  settle- 
ment of  this  talooka  before  the  Settlement  Oflicer  which  destroyed  the  plaintiff's 
right  altogether,  or,  if  it  did  not  destroy  his  right,  altered  the  terms  upon  which 
he  was  entitled  to  get  a  substituted  estate.  The  settlement  proceedings  are,  un- 
fortunately, not  set  out  at  length  in  the  Record.  So  much  as  appears  of  them  is 
to  be  found  at  page  10.  It  would  seem  that  at  the  time  of  the  settlement  the 
present  plaintiff  put  forward  a  claim — this  was  before  the  redemption  of  the 
Sawansa  estate — to  have  Sawansa  settled  with  him  as  an  under-proprietor.  This 
claim  is  not  upon  the  Record,  and  what  we  have  is  a  petition  of  the  Riyah,  whidi 
recites  it.  His  petition  is :  "  That  the  claim  brougnt  in  your  Court  by  Baboo 
Bhyron  Bux  Singh  to  under- proprietary  right  of  talooka  Sawansa  is  just.  The 
estate  has  all  along  been  in  his  possession,  under  a  zemindary  grant  made  by 
Rajah  Shumshare  Bahadur  Singh,  petitioner's  father,  as  well  as  under  the  grant 
made  by  petitioner  himself;  the  petitioner,  therefore,  prays  that  the  name  of 
Baboo  Bhyron  Bux  ^ye  recorded  as  under-proprietor  of  Sawansa  estate  included  in 
talooka  Behlolpur,  Pergunndh  Partabgarh,  without  any  condition,  to  which  I  have 
no  objection,  and  I  admit  the  claim  in  every  way,  but  the  estate  should  remain 
included  in  talooka  Behlolpur." 

Now,  although  we  have  not  the  claim,  it  may  be  presumed  from  the  Rajah^s 
petition  that  the  plaintiff  based  it  upon  the  grants  to  which  reference  has  been 
made,  and  therefore  that  the  claim  was  to  have  this  estate  upon  payment  to  the 
Rajah  of,  at  most,  a  rent  of  Rs.  2,001 ;  and  if  the  Record  had  shown  no  more  than 
this  petition,  there  would  be  nothing  to  show  an  intention  to  alter  the  plaintifi*s 
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right  to  have  an  estate  substituted  in  the  event  of  Sawansa  being  taken  away,  or 
the  terms  on  which  he  was  to  hold  either  Sawansa  or  the  substituted  estate. 

But  it  is  said  that  what  follows,  although  it  may  not  displace  the  plaintiff's 
right  to  have  an  estate  substituted,  does  interfere  with  his  right  to  have  it  upon 
the  old  terms,  that  is,  upon  the  terms  of  paying  the  rent  of  Rs.  2,001.  It  is  con- 
tended that  it  creates  an  arrangement  by  which  he  was  to  hold  the  Sawansa  estate 
upon  the  terms  of  paying  Government  revenue  and  a  malikhana  of  5  per  cent,  to 
the  Rajah.  The  whole  of  that  contention  is  based  upon  the  order  of  the  Settle- 
ment Officer,  which  is  in  these  terms : — *'  Rajah  Bijai  Bahadur  Singh  personally 
filed  this  to-day," — that  is,  referring  to  his  petition, — "and  admitted  its  contents. 
As  Baboo  Bhyron  Bux  is  to  be  recorded  under-proprietor  of  the  Sawansa  estate 
without  conditioD,  it  is  desirable,  for  the  security  of  the  talooka,  that  his  liability 
to  pay  the  talookdary  allowance  at  the  rate  of  5  per  cent,  besides  the  jumma, 
which  may  be  fixed,  should  be  noted ;  and  as  the  Rajah  and  Baboo  Bhyron  Bux 
assent  to  this :  Ordered,  that  the  name  of  Baboo  Bhyron  Bux  be  entered  as  under- 
proprietor  of  all  the  villages  in  talooka  Sawansa."  That  is  a  note  of  the  Settle- 
ment Officer.  It,  no  doubt,  is  stated  to  have  been  assented  to  by  the  Rajah  and 
by  Bhyron  Bux,  but  it  would  be  unreasonable  to  come  to  the  conclusion  from  this 
unexplained  note  of  the  Settlement  Officer,  which  hp  has  inserted  in  his  order, 
that  the  brothers  intended  so  materially  to  change  the  arrangements  which  had 
existed  up  to  that  moment,  and  which  were  reoogni^d  in  the  petition  filed  by  the 
Rajah,— :SO  materially  that  the  plaintiff,  instead  of  paying  a  rent  of  Rs.  2,001, 
would  have  to  pay  a  rent,  including  the  Government  revenue  and  the  malikhana, 
of  Rs.  3,650.  It  may  be  that  this  note  was  only  intended  for  the  purposes  of  the 
Government ;  but  however  that  may  be,  there  is  nothing  which  is  so  clear  and 
free  from  ambiguity  that  it  can  be  relied  onto  establish  that  the  brothers  intended 
to  alter  the  rights  as  they  existed  between  themselves  at  the  time  when  the  settle- 
ment was  made,  and  when  the  petition  of  the  Rajah  was  filed  assenting  to  the 
plaintiff's  claim  in  all  its  terms. 

Their  Lordships  would  have  been  glad  to  know  what  was  actually  done,  and 
what  was  the  reijt  really  paid  by  the  plaintiff  after  the  settlement  was  made,  but 
the  Record  is  entirely  silent  upon  these  things.  That  this  question  could  not  have 
been  overlooked  ix\  the  Courts  below  is  plain,  for  an  issue  was  framed  in  order  to 
raise  the  question  whether  these  settlement  proceedings  did  alter  the  arrange- 
ment as  it  existed  between  the  brothers.  That  issue  is  the  fifth :  "  Were  the 
conditions  of  the  pottah  of  15th  Katik,  1269  Fusli,  or  of  the  pottah  of  5th  Par 
Buddi,  1255  Fusli,  affected  by  the  settlement  decree  of  the  22nd  March  1862  to 
the  detriment  of  the  plaintiff's  present  claim."  The  officiating  Deputy  Com- 
missioner, without  giving  any  reasons,  records  a  verdict  for  the  plaintiff  on  that 
issue.  But  the  attention  of  the  Commissioner  was  expressly  directed  to  this 
question,  and  in  his  judgment  their  Lordships  find  this  paragraph  :  "  The  decree 
of  the  Settlement  Court  does  not,  I  think,  affect  the  merits  of  the  claim.  That 
decree  goes  nq  further  than  to  record  the  status  of  the  plaintiff."  Their  Lord- 
ships apprehei^d  the  meaning  of  that  to  be  the  status  of  the  plaintiff  as  an  under- 
proprietor,  and  are  disposed  to  think  that  if  the  effect  of  the  order  had  been  that 
for  which  Mr.  Arathoon  contends,  these  Judges — the  Assistant  Commissioner  and 
the  Commissioner — would  have  known  that  that  was  so.  They  are  much  better 
acquainted  with  what  is  meant  by  the  orders  of  the  Settlement  Officers  than  their 
Lordships  can  be,  and  they  hi^^d  the  means  of  satisfying  themselves  as  to  what 
this  order  really  meant  by  reference  to  the  proceedings  or  by  directing  enquiries. 
Their  Lordships  think  that  credit  must  be  given  to  the  Judges  below  who  had 
their  attention  called  to  the  issue  and  to  the  decree  which  is  referred  to  in  it,  that 
they  did  not  form  their  opinion  without  due  investigation  and  consideration. 

On  the  whole,  therefore,  their  Lordships  think  that  it  would  be  exceedingly 
dangerous  for  them  to  act  upon  the  speculation  that  this  note  embodied  in  the 
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order  of  the  Settlement  Officer  was  intended  to  override  the  former  arrangement 
of  these  parties.  They  will  therefore  humbly  adviae  Her  Majesty  that  the  judg- 
ments appealed  from  should  be  affirmed,  and  this  appeal  dismissed. 


The  26th  July  1879. 

Present : 

Sir  James  W.  Col  vile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert 

P.  Collier. 

WUl — Oift  to  Idol — Construction — Charge  on  Estate — Accumulations — 

Execution  of  Decree — Attachment  and  Sale. 

On  Appeal  fromn  the  High  Court  ol  CalcuUa.  * 

Ashutosh  Dutt 

versus 

Doorga  Chum  Chatterjee  and  another. 

Accprding  to  the  construction  of  the  will  in  this  case,  it  was  held  that  the  property  in  dispute  was 
not  wholly  dehUtnr,  but  that  the  wiU  created  a  charge  upon  the  property  for  the  expenses  of  the  daily 
worship  of  an  idol  as  it  was  performed  at  the  time  of  the  death  of  the  testatrix,  and  of  the  poojahs, 
shradhs,  and  religious  ceremonies  for  which  provision  was  made  by  the  will,  the  charge  being  termed 
generally  a  charge  for  such  religious  acts  and  ceremonies,  that  the  surplus  income  belonged  to  the  mem- 
bers of  the  joint  family,  of  whom  the  respondent  was  one,  and  that  his  interest  was  liable  to  be  afctaichfld 
and  sold  in  satisfaction  of  a  decree  against  him  personally. 

This  was  an  appeal  from  a  decision  of  a  Divisional  Bench  of  the  High  Court 
of  Calcutta  of  the  5th  December  1876,  affirming  a  decree  of  the  Subordinate  Judge 
of  Hooghly. 

Mr,  Leith,  Q.C,  and  Mr.  Doyne  for  Appellant. 
No  one  for  Respondents. 

The  suit  was  instituted  by  the  respondents  as  shebaits  or  custodians — trustees 
of  a  family  idol — to  prevent  an  order  for  execution  of  a  decree  obtained  by  the 
appellant  against  the  first  named  respondent  from  being  carried  out  by  a  sale  of 
his '  share  in  a  certain  estate  oh  the  ground  that  he  (the  respondent)  was  only 
interested  as  custodian,  and  that  he  had  no  personal  or  beneficial  interest  which 
could  be  legally  sold.  The  judgment  of  the  two  Courts  below  concurred  in  so 
holding,  and  the  question  on  appeal  was  whether  the  sale  ought  not,  in  the  cir- 
cumstances, to  have  been  allowed  to  proceed. 

Sir  Barnes  Peacock  delivered  the  judgment  of  the  Judicial  Committee  as 
follows : — 

The  principal  question  to  be  determined  in  this  appeal  is,  whether  or  not  the 
respondent  Doorga  Churn  Chatterjee  had  any  right,  title,  or  interest  in  a  certaiQ 
talook  called  Lot  Panchgatchia,  in  Zillah  Hooghly,  liable  to  be  attached  and  sold  in 
execution  of  a  money  decree  against  him.  The  question  arose  in  this  maimer. 
The  appellant  sued  him  in  fiie  High  Court,  Original  Jurisdiction,  and  on  the  16th 
November  1864  obtained  a  decree  against  him  for  Rs.  3,500,  with  interest  and 
costs.  In  execution  of  that  decree  an  attachment  was  issued  The  attachment  is 
not  on  the  record,  but  it  appears  from  the  plaint  that  under  it  a  one*third  share 
of  the  talook  was  attached,  and  thereupon  Doorga  Chum  (the  debtor)  and  his 
brother  Shama  Churn,  who  are  the  respondents  in  this  appeal,  intervened  and  put 
in  a  claim  to  the  property,  alleging  that  it  was  not  liable  to  attachment,  inasmuch 

*  From  the  judgment  of  Garth,  C,J,t  and  Morris,  J.y  dated  6th  December  1876. 
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as  they  held  it  in  trust  for  an  idol,  Raj  Rajeswar,  by  virtue  of  a  will  executed  by 
their  mother  Saraswati  The  Judge  of  Ilooghly  having  investigated  the  claim, 
distrusted  the  genuineness  and  bonafdes  of  the  will;  be  stated  that  he  did  not 
believe  that  the  property  was  held  in  tioist  for  the  idol,  and,  under  the  provisions 
of  s.  246  of  Act  YIII  of  1859,  disallowed  the  claim  of  the  respondents,  and 
ordered  the  execution  to  proceed  (Record  p.  31).  The  present  suit  was  con- 
sequently brought  by  the  respondents  against  tlxe  appellant  under  the  same 
Section  to  set  €iside  the  order  of  the  Judge,  and  prayed  that  the  will  executed  by 
their  late  mother  should  be  confirmed,  that  the  share  of  the  talook  which  had 
been  attached  and  ordered  to  be  sold  should  be  declared  debuttur  property,  or 
property  dedicated  to  religious  uses,  and  not  liable  to  be  attached  or  sold  for  a 
private  .debt  of  Doorga  Churn.     (Plaint,  Record,  p.  2.) 

A  written  statement  was  put  in  on  behalf  of  the  defendant,  and  several  issues 
were  raised,  and  amongst  them  the  3rd,  4th,  and  5th,  which  were  the  material 
ones  on  the  merits.  The  3rd  was,  whether  the  will  set  up  by  the  plaintiffs  was  a 
genuine  document,  and  whether  the  mother,  Saraswati,  endowed  the  property  in 
suit  for  the  sole  benefit  of  the  idol,  and  whether  the  profits  of  the  disputed  estate 
had  been  appropriated  to  the  idol  alone.  4th,  whether  the  plaintifis  were  entitled 
to  a  declaration  that  the  estate  was  not  liable  to  be  attached  and  sold  in  execution 
of  the  decree  obtained  against  one  of  them  personally.  5th,  whether  the  plaintiffs 
were  the  beneficial  owners  of  the  property.  The  Subordinate  Judge  found  in 
substance  that  the  will  was  genuine,  that  it  was  not  colorable  or  fraudulent,  and 
that  it  was  intended  to  be  acted  upon,  and  thereupon  he  held  that  the  property 
was  debuttur,  and  not  liable  to  be  attached  or  sold  for  a  private  debt,  and  ordered 
it  to  be  released  from  attachment.  Each  party  was  ordered  to  bear  his  own  costs. 
(Decree,  Record,  p.  48.) 

Upon  appeal  to  the  High  Court  it  was  contended  that  the  Ix)wer  Court  was 
wrong  in  finding  that  the  will  was  a  bond  fide  instrument,  and  that  the  Court 
6ught  to  have  found  upon  the  evidence  on  the  record  and  the  probabilities  of  the 
case  that  the  will  did  not  create  a  bond  fide  endowment,  but  was  a  mere  device 
to  secure  the  property  from  sale  in  execution  of  decree ;  that  the  endowment  to 
the  household  idol  was  a  mere  colorable  device  to  give  a  show  of  legality  to  a 
tranfiaction  which  was  in  reality  a  perpetuity  and  to  preserve  the  property  in  the 
hands  of  the  family^  and  that,  as  such,  it  was  void  and  illegal. 

Further,  it  was  contended  that  under  any  view  of  the  nature  and  efiect  of 
the  will  the  debtor^  Doorga  Chum,  had  a  considerable  beneficial  interest  in  the 
property. 

The  High  Court  affirmed  the  decision  of  the  Lower  Court.  They  said : — 
**  We  have  no  doubt  that  the  will  made  by  Srimati  Saraswati  Debi  is  a  valid 
disposition  of  her  property,  and  that  the  effect  of  it  was  to  create  an  endowment 
substantially  for  religious  uses.  That  being  so,  it  is  clear  that  the  attachment 
issued  against  a  share  of  this  property  at  the  instance  of  the  execution  creditor, 
and  the  order  made  by  the  Judge  of  Hooghly  that  the  execution  should  proceed, 
ought  both  to  be  set  aside;  and  it  is  impossible  to  say  that  the  Subordinate  Judge 
was  wrong  in  confirming  the  will,  and  declaring  the  subject  of  it  to  be  dewuttur 
property.  It  may  be  that,  under  that  clause  of  the  instrument  which  disposes  of 
the  surplus  proceeds  of  the  estate,  the  '  shanshar,'  or  members  of  the  family  esta- 
blishment, may  hereafter  become  entitled  to  some  beneficial  interest  in  such 
surplus ;  but  this  interest  is  of  such  a  fluctuating  and  uncertain  character  that  it 
could  never  form  the  subject  of  attachment  or  sale." 

The  Lower  Court  having  found  that  the  will  was  genuine  and  bond  fide,  and 
the  High  Court  having  upheld  the  decision,  it  has  not  been  attempted. to  dispute 
that  finding.  It  must,  therefore,  be  assumed  that  the  will  was  genuine  and  bond 
fide  intended  to  operate ;  and  effect  must  be  given  to  it,  so  far  as  its  provisions 
are  in  accordance  with  law. 
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The  will  IS  in  the  words  following : — 

*'  This  will  is  executed  by  Srimati  Saraswati  Debi.  I  am  always  sick ;  hence 
1  execute  this  will  to  the  following  effect: — I  dedicate  the  auction^purchased 
property,  No.  3496,  Lot  Panchgatehia,  Pergunnah  Baligori,  Zillah  Hooghly, 
staniding  in  my  name,  to  the  Thakoof  Isbwar  Baj  Bajeswar  that  is  in  my  house 
And  the  Sarodia  Pooja  and  other  ceremonies  that  are  being  performed  in  the. 
house  will  be  performed  as  hitherto.  After  all  these  acts  have  been  observed 
from  the  proceeds  of  the  said  property,  if  there  be  a  surplus  in  the  profits,  then 
the  family  will  be  supported  th^efrom.  This  property  of  mine  will  not  be  liable 
for  the  debts  of  any  person.  None  will  be  able  to  transfer  it.  None  will  have 
the  rights  of  gift  and  sale.  I  appoint  my  eldest  son  Doorga  Chum  Cbuttopadhya 
and  the  secoud  son  Shama  Ohura  Chuttopadhya  to  be  the  executors  ci  this  wilL 
When  my  youngest  son  Bhogobati  Chum  Cbuttopadhya,  who  is  now  a  minor, 
arrives  at  majority,  he  will  similarly  be  an  executor.  GoUectiag  the  proceeda  of 
this  property,  you  will  deduct  therefrom  the  rent,  revenue,  taxes,  charges  for 
repairs,  and  whatever  other  expenses  may  be  necessary  for  the  preservation  of 
property^  and  the  collection  charges ;  and  will  defray  from  the  aforesaid  profits 
the  expenses  of  the  daily  worship  of  the  said  Thakoor,  the  expenses  of  thepar&aTM, 
i.e.,  the  Dole-joMra,  the  Rashjattra,  etc.,  on  his  account,  [the  expenses  of]  the 
Doorga  Pooja,  the  Shama  Pooja,  and  the  Jagadhatri  Pooja,  the  expenses  of  the 
annual  skradh  of  ,my  father-in-law,  of  the  first  shmdh  of  myself  and  my  husband 
after  our  death,  a^d  the  expenses  of  our  ekodista  and  aapvadikaran.  I  appoint 
you  as  the  executprs  of  this  will.  You  will  pay  my  debts,  and,  collecting  the 
sums  due  to  me,  you  will  incorporate  them  with  my  estate.  And  from  the  pro- 
ceeds thereof  you  will  meet  the  expenses  described  above ;  and  if  there  be  a 
surplus  after  deducting  the  said  e:^penses,  it  will  also  be  disbursed  in  the  maimer 
aforesaid.  A^^  ypur  death,  be  who  is  my  heir  for  the  time  being  will  be  the 
executor  of  this  will.  Beyond  performing  the  aforesaid  worship  of  the  deb  and 
the  cemmonies  and  poojas,  none  of  my  heirs  shall  have  any  interest  ia  or  profit 
from  my  property.  And  they  will  have  no  power  of  gift  or  sale  over  it.  And  it 
will  not  be  attached  or  sold  on  account  of  their  debts.  To  this  effect,  oi  my 
owB  accord  and  iQ.  fu)l  possession  of  my  sei;ises^  I  execute  this  will  The  2nd 
Obeyt  127*. 

"Saraswati  Debl" 

4^ccordiDig  to  the  construction  which  their  Lordshipa  put  upon  the  will,  it 
cannot  be  said  that  the  property  was  wholly  debuttur.  They  consider  that  it 
created  a  charge  upon  the  property  for  the  expenses  of  the  daily  worship  of  the 
idol,  as  it  was  performed  at  the  time  of  the  death  of  the  testatrix,  and  of  the 
poojas,  shradhs,  and  religious  ceren;ionies  for  which  provision  is  made  by  the  wUl. 
For  the  purpose  of  this  decision  the  charge  may  be  termed  generally  a  charge  for 
such  religious  acts  and  ceremonies.  So  far  the  case  Mis  within  the  class  of  which 
that  of  Sonatym,  Byaach  y.  Sreerrmtty  Juggvisoond/refi  Jhaaee,  8  Moore  I.  A., 
p.  66,*  may  be  re£Brred  to  as  an  example. 

The  uext  question  that  arises  is,  who  are  entitled  to  the  beneficial  interest  in 
the  talook,  subject  to  the  religious  and  ceremonial  trust.  The  testQ.trix  has 
certainly  attempted  to  dispose  of  thi^,  ^nd^  if  she  has  done  so  effectually,  it  cannot 
be  held,  as  has  been  held  in  ^ome  cases,  tp  have  passed  to  her  spns  ia  their 
character  of  heirs  at  law  as  property  undisposed  of.  Her  ^ispositiou  is  coataioed 
in  the  words  ^'  after  cill  these  acts  have  beea  observed  from  the  proceeds  of  tim 
said  property,  if  thercibe  a  surplus,  then  the  fw^ly  will  be  supported  ther^rom." 

Their  Lordships,  not  without  some  doubt  and  hesitaticm,  have  come  to  the 
conclusion  that  these  words  amount  to  a  bequest  of  the  surplus  to  the  members  of 
the  joint  JQunily  for  their  own  use  and  benefit.    It  is  true  that  the  testatrix  further 

*  2  Siith,  P.  C.  R.  37. 
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declares  "  this  property  of  mine  will  not  be  liable  for  the  debts  of  any  person. 
None  will  be  able  to  transfer  it,  none  will  have  the  rights  of  gift  and  sale.  *  But 
these  directions,  being  inconsistent  with  the  interest  given,  were  wholly  beyond 
her  power,  and  must  be  rejected  as  having  no  operation.  This  being  so,  it  follows 
that  Doorga  Churn  took  a  share  of  the  property  in  question,  which,  after  satisfy-, 
ing  the  expenses  actually  incurred  in  the  worship  of  the  idol,  cannot  be  assumed 
to  be  valueless,  and  might  be  considerable,  and  wnich,  in  their  Lordships'  opinion, 
was  subject  to  be  taken  in  execution  by  his  creditor.  Inasmuch  as  their  Jjord- 
ships  are  not  precisely  informed  of  the  state  of  the  family  on  the  deatii  of  the 
testatrix,  they  are  unable  to  specify  what  that  share  was,  and  there  being  no 
constat  as  to  what  is  required  for  the  performance  of  the  religious  trust,  the 
interest  acquired  by  a  purchaser  at  any  such  execution  sale  would  have  to  be 
ascertained  and  realised  in  some  other  further  proceeding.  In  these  circumstances, 
their  Jjordships  are  of  opinion  that  the  attaohment  should  be  allowed  to  stand  ; 
but  that  the  summary  order  of  the  Judge  of  Hooghly,  which  would  apparently 
authorise  the  sale  of  one  third  of  the  talook,  as  if  unaffected  by  the  will  of  the 
testatrix,  is  erroneous,  and  should  be  set  aside. 

They  will  therefore  humbly  advise  Her  Majesty  that  the  decrees  of  both  the 
Lower  Cburts  be  reversed.  That  it  be  declared  that  the  will  of  Saraswati  was  a 
genuine  will  and  band  fide  intended  to  operate,  and  that  the  effect  of  the  will  was 
to  charge  the  property  in  the  hands  of  the  executors  thereby  appointed  with  the 
payment  of  such  sums  as  might  be  necessary  to  defrav  the  expenses  which  might 
n*om  time  to  time  be  incurred  in  the  daily  worship  of  the  idol  therein  mentioned, 
in  the  manner  in  which  such  service  was  performed  at  the  time  of  the  death  of  the 
testatrix,  and  with  the  expenses  of  the  parbans  and  of  the  poojas  and  other 
religious  acts  and  ceremonies  in  the  said  will  mentioned ;  that,  after  defraying 
such  expenses,  the  surplus  belonged  to  the  members  of  the  joint  family,  of  whom 
Door^  Chum  was  one,  and  that  his  interest  in  the  talook,  under  the  said  will, 
was  liable  to  be  attached  and  sold  in  execution  of  the  decree  of  the  High  Court  of 
the  16th  November  1864 ;  and  to  order  that  the  summary  order  of  the  Judge  of 
Hooghly  be  set  aside,  but  that  the  appellant  be  at  liberty  to  proceed  to  a  sale  in 
execution  of  the  right,  title,  and  interest  of  Doorga  Chum  in  the  said  talook 
under  the  said  will,  an4  that  each  party  do  bear  their  own  costs  of  the  suit  in  both 
the  Courts  below. 

The  appellants  having  &iled  in  their  attempt  to  impeach  the  genuineness  and 
bona  fides  of  the  will,  their  I^ordships  are  of  opmion  that  they  are  not  entitled  to 
the  costs  of  this  appeal. 


The  14th  November  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

InmUaJtion — Act  JX  of  1871,  sch.  2   art.  HS—Cf-sharer^^Easecution  Sale — 

Appeal, 

On   Appeal  from    the    High    Court    at    CaUuttQ, 

Dewan  Manwar  Ali 

versus 
Unnoda  Pershad  Roy. 

Where,  in  a  suit  by  a  judgment  creditor  and  execution  purchaser  of  a  co-aharer  to  enforce  his  rights, 
it  was  decided  not  only  that  the  share  of  that  co-sharer  passed  to  the  purchaser  under  the  sale  in 
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execution,  bat  that  the  purchaser  was  entitled  to  hold  that  share  in  ijmali,  or  joint  enjoyment  with 
the  other  co-sharer ;  and  against  this  decree  the  co-shilrer,  whose  share  had  been  sold,  appealed,  bat 
execution  was  not  taken  out  till  after  the  appeal  was  finally  disposed  of :  'ELeld  that  there  was  no 
necessity  or  duty  lying  upon  the  other  co-sharer  to  assert  his  rights  to  the  sole  enjoyment  ol  his  share 
until  the  execution  purchaser  was  put  into  possession,  or,  at  all  events,  until  the  rights  of  the  parties 
had  been  iinMy  determined  by  the  dismissal  of  the  appeal,  the  case  being  governed  by  the  limitation 
prescribed  by  art.  146  sch.  2  of  Act  IX  of  1871. 

Mr.  JDoyne  for  Appellant. 

Mr,  Leith,  Q,  C,  and  Mr,  C.  W.  Arathoon  for  Respondent. 

This  was  an  appeal  from  a  decision  of  a  Divisioixal  Bench  of  the  High  Court 
at  Calcutta  of  the  25th  February  1876,  reversing  that  of  the  local  tribunal  at 
Tipperah. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Com- 
mittee, which  was  delivered  as  follows  by  Sir  Ja/mea  ColvUe : — 

The  &cts  of  this  case  are  complicated,  but  when  fully  stated  and  explained 
they  do  not  appear  to  their  Lordships  to  present  any  great  diOSculty.  The  firBt^ 
if  not  the  only  question,  on  the  appeal  is  whether  the  plaintiff's  right  to  sue  has 
been  barred  by  the  Statute  of  Limitation.  That  was  the  only  question  decided 
by  the  High  Court,  and  their  Lordships  may  at  once  say  that  li'  that  has  been 
improperly  decided  they  can  see  no  ground  whatever  for  doubting  the  correctness 
of  the  decision  of  the  Lower  Court,  which,  upon  the  other  material  issue  in  the 
suit,  held  that  there  was  no  pretence  for  saying  that  the  lands  in  dispute  were 
not  khalisha  lands,  that  is,  lands  appertaining  to  the  zemindary,  but  lakheraj  lands 
held  under  some  title  other  than  that  of  the  zemindars. 

The  facts  are  shortly  these :  The  estate  in  question,  which  is  a  fractionid  part 
of  Pergunnah  Surail,  was  derived  from  a  Mahomedan  lady  by  her  husband  and 
two  sons,  and  was  held  by  them  in  the  following  proportions : — The  plaintiff,  who 
was  one  of  those  sons,  had  a  ten-annas  share,  his  father  had  a  twoannas  share, 
and  his  brother,  or  half-brother,  Sumdul,  had  a  four-annas  share.  Their  enjoyment 
of  the  property  was,  up  to  the  year  1839,  what  has  been  termed  ijmidi  or  joint— 
that  is,  they  divided  the  rents  of  each  village  in  proportion  to  their  above-men- 
tioned shares  in  the  estate.  In  1839  the  family  arrangement,  which  has  been 
called  a  butwarra,  is  said  to  have  taken  place.  Their  Lordships  see  no  reason  to 
doubt  that  such  a  transaction  did  take  place.  Under  it  the  different  villages  con- 
stituting the  estate  were  divided,  the  plaintiff  taking  solely  certain  specified 
villages  as  his  ten-annas  share,  and  his  father  and  Sumdul  taking  jointly  certain 
other  villages  which  were  allott^  to  them  as  representing  a  six-annas  share. 
That  state  of  things  seems  to  have  continued,  and  to  have  been  acted  upon  up  to 
the  year  1856.  In  1856  Sumdul,  being  in  embarrassed  circumstances,  an  execution 
issued  against  his  four  annas  of  the  estate  at  the  suit  of  one  Nusiruddin.  It  should 
be  mentioned,  however,  that  before  this,  Munsur  Ali,  the  father,  had  died  in 
February  1842,  and  that  in  different  ways  his  two  aimas  had  come  to  be  vested 
in  the  plaintiff,  so  that  at  the  time  of  the  execution  the  elder  brother,  the  plaintiff, 
had  a  twelve-annas  share,  and  Sumdul  only  a  four-annas  share,  in  the  zemindary. 
There  seems  to  have  been  the  usual  resistance  to  execution  on  the  part  of  Sumdul, 
and  a  suit  was  brought  by  Nusiruddin,  who  was  execution  purchaser  as  well  as 
judgment  creditor,  in  the  year  1858  to  enforce  his  rights.  The  first  judgment  in 
that  suit  was  pronounced  oi}  the  3rd  December  1860.  It  was  a  judgment  of  a 
somewhat  peculiar  character.  Nusiruddin  had  brought  the  suit,  not  only  against 
Sumdul  and  certain  persons  in  whon^  Sumdul  alleged  his  four  annas  had  become 
vested  prior  to  the  execution,  but  also  against  the  present  plaintiff,  the  owner  of 
the  twelve-annas  share ;  and  it  was  decided  not  only  that  the  four-annas  share 
had  continued  to  be  the  property  of  Sumdul  at  the  date  of  the  execution,  and  had 
passed  under  the  sale  in  execution,  but  further  that  the  family  arrangement  or 
butwarra  which  had  been  acted  on  so  long,  and  bad  been  pleaded  by  the  plaintiff, 
had  not  been  proved  against  and  was  not  binding  upon  Nusiruddin,  and  that  he 
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was  aoeardingly  entitled  to  hold  the  four  annas  of  Sumdul,  purchased  by  him  in 
ijmali  enjoyment  with  the  plaintiff.  The  High  Court  has  held  that  the  right  of 
the  plaintiff  to  assert  the  rights  which  he  has  asserted  in  this  suit  accrued  to  him 
-at  the  date  of  this  decree,  and  that  therefore,  the  decree  having  been  passed  in 
1860,  the  present  suit,' which  was  instituted  on  the  17th  September  1873,  is  out 
of  time. 

It  appears  that  Sumdul,  but  not  the  plaintiff,  appealed  against  this  decree, 
and  that  his  appeal  was  not  finally  disposed  of  until  the  19th  June  1863.  Execu- 
tion was  then  taken  out  by  Nusiruddin  against  Sumdul,  but  there  were  fresh 
delays,  and  the  heirs  of  Nusiruddin,  who  had  died  in  the  meantime,  did  not  obtain 
constructive  possession  of  SumduVs  four  annas  until  July  1864.  Sumdul  then  set 
up  a  title  to  hold  as  lakheraj  the  lands  in  question  in  this  suit  which  had  formed 
part  of  the  villages  allotted  by  the  butwarra,  as  the  six  annas  share,  treating  them 
as  no  part  of  the  khalisha  lands,  his  interest  wherein  had  passed  under  the 
execution. 

It  appears  to  their  Lordships  that  this,  or,  at  aU  events,  the  date  of  the  dis- 
missal of  the  appeal,  is  the  earliest  at  which  it  can  be  said  that  the  title  of  the 
plaintiff  to  the  relief  which  he  seeks  in  the  present  suit  accrued.  The  effect  of 
the  decree  in  Nusiruddin's  suit,  in  so  far  as  it  set  aside  the  partition,  was  to  give 
to  him  a  right  to  take  from  the  plaintiff  four  annas  of  the  rents  of  all  the  villages 
previously  allotted  to  him,  and  to  give  to  the  plaintiff  a  corresponding  equity  or 
right  to  have  the  twelve  annas  of  the  rents  of  the  villages  which  had  formerly 
belonged  to  Sumdul.  It  cannot,  their  Lordships  think,  be  said  that  the  plaintiff 
was  bound  to  assert  this  right  in  1860,  because,  Sumdul  having  appealed  against 
the  decree,  there  was  of  course  a  possibility  of  its  being  reversed  or  altered,  and 
of  Nusiruddin's  suit  being  dismissed  altogether.  It  was  therefore  uncertain  against 
whom  the  right  to  receive  the  twelve-annas  share  of  the  villages  in  question  was 
to  be  asserted ;  nor  did  it  follow  that  because  the  butwarra  or  family  arrangement 
had  been  declared  to  be  of  no  effect  as  between  Nusiruddin  and  the  present 
plaintiff,  it  was  of  no  effect  as  between  the  plaintiff  and  his  brother  who  were 
co-defendants  in  Nusiruddin's  suit.  Again,  it  appears  that  no  attempt  was  made 
by  Nusiruddin  to  take  out  execution  pending  the  appeal,  and  it  may  fairly  be  sup- 
posed that  by  arrangement  between  the  brothers  there  was  an  agreement  that 
the  property  should  continue  to  be  enjoyed  as  it  had  been  under  the  partition. 
In  these  circumstances  it  seems  to  their  Lordships  that  even  if  technically  the 
lands  now  in  question  remained,  pending  the  appeal,  in  Sumdul,  there  was  no 
necessity  or  duty  lying  upon  the  plaintiff  to  assert  his  rights  in  those  lands  until 
Nusiruddin's  heirs  were  put  into  possession,  or,  at  all  events,  until  the  rights  of 
the  parties  had  been  finally  determined  by  the  dismissal  of  the  appeal.  These 
considerations  ai'e  alone  sufficient  to  bring  the  plaintiff's  suit  within  the  twelve 
years,  and  to  dispose  of  this  question  of  limitation.  The  provision  of  the  Act  of 
1871  which  seems  to  their  Lordships  to  govern  the  case  is  the  145th  Article  of 
the  2nd  Schedule,  which  says  that  the  time  from  which  the  period  of  twelve  years 
is  to  be  calculated  is  that  when  the  possession  of  the  defendant  or  of  some  person 
through  whom  he  claims  became  adverse  to  the  plaintiff.  Their  Lordships  think, 
for  the  reasons  above  stated,  that  there  was  no  possession  adverse  to  the  plaintiff 
before  1863.  A  question  has  been  raised  at  tl^  Bar  whether  the  possession 
adverse  to  the  plaintiff  did  not  reaUy  begin  when  Sumdul,  driven  to  his  lastshift 
and  unable  to  resist  the  execution  on  the  part  of  Nusiruddin  against  his  zemindary 
interest,  first  set  up  the  claim  to  the  lands  in  question  in  this  suit  as  lakheraj  lands 
held  by  a  title  other  than  his  zemindary  title,  and  therefore  capable  of  being  held 
by  him,  although  all  his  interest  in  the  zemindary  had  passed  away.  There  is 
some  evidence  on  the  part  of  the  plaintiff  that  the  ijaradars  of  his  two  annas' 
interest  in  those  lands  were  then  actually  and  forcibly  dispossessed  under  color  of 
this  title.     It  is  not,  however,  necessary  to  decide  this  question.     It  is  sufficient 
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to  say  tbat  their  Lordships  cannot  concur  with  thB  Hi^  Court  in  thinking  that 
the  twelve  years  are  to  be  calculated  from  the  3rd  December  1860  or  from  any 
time  previous  to  the  year  1863. 

It  has  already  been  intimated  that  in  their  Lordships'  opinion  the  defendant 
has  wholly  failed  to  establish  a  title  as  lakherajdir  to  the  lands  in  question.  Their 
Lordships  must  therefore  humbly  advise  Her  Majesty  to  allow  this  appeal,  to 
perverse  the  decree  of  the  High  Court,  and  in  lieu  thereof  to  order  that  the  appeal 
to  that  Court  be  dismissed,  and  the  decree  of  the  Subordinate  Judge  affirmed 
with  costs. 

The  appellant  will  also  be  entitled  to  the  costs  of  this  appeal 


The  21st  November  1879. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Foreata-^JPropTrietorship  of  Soil — Right  to  Tvmber — Hereditary  Khot — 

CoTistructioTL 

On  Appeal  from  the  High  Court  at  Bombay. 

Nagardas  Saubhagyadas 

versus  ' 

The  Conservator  of  Forests  and  the  Sub-Collector  of  Kolaba. 

In  a  suit  for  a  share  of  the  proceeds  of  certain  timber  alleged  to  have  been  cat  down  bf  the 
Government  ift  it  village,  of  three-fourths  of  which  plaintiff  claimed  to  be  proprietor  : 

Held  that  the  plaintiff's  sannads  merely  gave  him  a  hereditary  right,  as  OoUector  of  Bevenne,  to 
the  perquisites  arising  out  of  certain  cesses  or  dues,  but  no  proprietary  right  in  the  village,  no  interest  in 
ttie  soil,  and  i;io  right  to  the  timber ;  nor  was  he  entitled  to  the  proprietorship  of  the  soil  of  the  village 
by  reason  of  his  ivatani  or  hereditary  khoti,  as  it  was  clear  that  the  proprietorship  of  the  soil  was  not 
vested  in  ev«ry  khot,  and  the  clauses  of  his  own  agreement  negatived  such  a  right. 

This  was  an  appeal  from  a  decision  of  the  High  Court  of  Bombay,  of  the 
11th  October  1875,  reversing  a  decree  of  the  locaS  tribunal  at  Tanna  in  that 
Presidency, 

Mr.  Cowie,  Q.C.,  and  Mr.  J.  D.  Mayne  for  Appellant. 

Mr.  Scoble,  Q.C.^  and  Mr.  W.  A.  Raikes  for  Respondents. 

Tbe  appellant's  falher  owneda  three-fourUis  share  of  the  ancient  holden 
of  the  yillage  of  Pigode,  in  the  Kolaba  CoUectorate ;  an4  from  1865  tp  1867 
the  F<Qrest  Department  cut  down  and  sold  on  behalf  of  Government^  certain 
timber  in  that  village.  The  appellant's  father,  who  had  died  since  the  proceed- 
ings were  instituted,  then  brought  his  suit  in  the  District  Court  to  asta- 
blish  an  alleged  proprietary  title  to  three-fQurths  of  all  the  trees  in  the  forest 
of  tbe  whole  village,  as  well  as  those  in  the  village  itself,  and  to  recover  Rs.  3,479 
in  respect  of  the  timber.  Th^  local  tribunal  decided  in  his  favor,  but  the  High 
Court  reversed  the  decree.    Hence  tl^is  appeal. 

Sir  Barfies  PeoMsock  delivered  the  judgment  of  the  Judicial  Committee  as 
follows : — 

This  is  a  suit  in  which  the  plaintiff  claims  against  the  Ccmservator  of  Foareflto 
in  the  Presidency  of  Bombay,  and  the  Sub-Collector  of  Kolaba  in  the  Tanna 
Zillah,  a  three-fourths  share  of  the  proceeds  of  certain  teak  and  izaili  timber, 
which  he  alleges  was  cut  down  by  the  Grovemment  in  the  village  of  Pigode.  His 
|)ladnt  states  that  his  share  in  the  village  of  Pigode,  or  Pigoda,  was  acquired  by 
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him  as  the  proprietor  thereof,  and  he  states  that  it  is  his  watani  (hereditary)  khoti 
and  isafati  (viDage).  He  says,  ''  Deducting  th«  four  annas  share  which  belongs  to 
the  Government  of  the  proprietorship  of  the  said  village,  the  remainder  of  the 
village,  namely,  a  12  andas  share  thei*eof,  belongs  to  me  as  proprietor.  Although 
I  have  a  jyroprietary  title  to  the  three-fourths  of  the  whole  jungle  (forest)  of  the 
aforesaid  viUage,  including  teak  wood,  as  well  as  izaili  (inferior  wood),  by  reason 
of  my  watani  Khoti  and  isafati  thereof,  the  defendants  in  the  years  1865-66,  and 
1866-67,  cut  down  teakwood  and  izaili  wood  thereof,  and  sold  the  same  by  auction 
as  well  as  by  private  sale.  Having  (a  right  to  take)  a  share  of  three-fourths  of 
the  proceeds  of  the  same,  I  made  several  applications  to  both  the  defendants,  re- 
questing to  be  allowed  to  have  a  three-fourths  of  the  sale  proceeds,  but  I  obtained 
no  redress.  I  sent  notices  also  to  them,  but  received  no  reply  " — and  so  on.  Then 
he  claims  three-fourths  of  the  proceeds  of  the  timber^  which  he  alleges  was  so  cut 
down  by  the  Government  The  principal  question  is,  was  he  the  proprietor  of  the 
soil  of  three-fourths  of  the  village,  and  as  such  proprietor  entitled,  as  he  alleges,, 
to  three-fourths  of  the  jungle,  including  teakwood  as  well  as  izaili  ? 

It  will  be  necessary  in  the  first  place  to  consider  what  were  his  rights  under 
the  isafati  title.  That  depends  upon  two  sunnuds  which  were  put  in  and  relied 
upon,  one  dated  in  1653,  and  the  other  in  1722.  The  sunnud  of  1653  will  be  found 
at  page  183  of  the  Record.  After  certain  recitals  it  proceeds,  *'  The  firman  is  as 
follows :  Fi^m  the  (beginning  of  the)  months  of  the  year  one  thousand  (and)  fifty 
four,"  then  there  is  a  blank,  the  marginal  note  stating,  *'  There  is  no  grammatical 
connection  whatever  between  the  equivalent  of  this  sentence  and  what  follows  in 
the  original  It  may  probably  be  intended  to  mean  that  the  various  rights  below 
named,  appertaining  to  the  village  (of  Pegoonda,  had  been  enjoyed  by  Israailji 
Abaji  from  the  beginning  of  the  Arabic  year  1054."  The  firman  proceeds,  "At  this 
time  Ismailji  Abaji  Desai  of  the  tappa  (district  of)  Kharapat,  in  the  jurisdiction 
of  the  above-mentioned  (town),  has  represented  to  the  threshold  of  the  universe  " 
— that  is,  the  Sovereign — "  that  the  village  of  Pegoonda,  in  the  above-mentioned 
tappa  (district),  is  a  personal  holding  (khood-rawan)  in  lieu  of  isabat  (dues)  in 
this  way,  namely,  that  the  fixed  revenue  of  the  above-mentioned  village,  consist- 
ing of  ready  money  and  com,  goes  into  the  possession  of  the  revenue  station 
(thana),  and  some  of  the  (taxes  called)  bab,  and  the  whole  of  the  (rights 
called)  kanoonat  relating  to  the  above-mentioned  village  (assigned)  for  the 
maintenance  of  (his)  children  are  his  own  reversionary  righto  (doombaJa  khood)," 
— ^which  is  translated  or  explained  in  the  margin  to  mean — "  that  will  revert  to 
the  Sovereign  on  ceasing  to  be  held  by  the  present  holder." — "  And  the  (rights  to 
certain  perquisites  called)  hak-e-lawazimat  and  (those  called)  khariastotore  of  the 
above-mentioned  tappa  (district)  are  a  personal'holding;"  then  the  applicant  goes 
on  to  show  what  were  his  personal  holdings,  and  that  the  profits  of  the  tobacco 
shop  were  a  personal  holding  with  a  reversionary  right  to  the  Sovereign.  Then 
he  states,  "  It  is  hoped  that  by  the  royal  grace,  a  gracious  firman  may  be  granted 
(to  him)  for  the  satisfaction  of  his  mind.''  The  firman  which  was  granted 
is,  "  Let  them  (the  above-named  officers)  recognize  (the  said  rights  as)  rever- 
sionary (Soombala)  and  continue  the  same ; "  that  is  to  say,  let  them  recognize 
all  his  personal  rights,  with  reversion  to  the  Crown,  and  then  after  him  they  are 
to  continue  the  same  rights  to  his  children  and  children's  children.  It  appears  to 
their  Lordships  that  the  efiect  of  this  document  was  simply  to  give  the  grantee 
as  the  Collector  of  the  Revenue  certain  perc^uisites  arising  out  of  the  dues,  and 
to  convert  that  right,  which  was  then  a  mere  personal  right  with  reversion  to  the 
Sovereign,  into  an  hereditary  right,  which  was  to  descend  to  his  children  and  to 
his  children's  children.  It  appears,  therefore,  to  their  Lordships  to  be  clear  that 
that  sunnud  gave  no  proprietary  right  in  the  village  ;  it  did  not  give  an  interest 
in  the  soil,  and  it  gave  no  right  to  the  timber. 

The  next  document  of  1722,  which  was  aMarathi  document,  will  be  found  at 
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page  63  of  the  Record.  It  is  a  short  document :  *^  To  Mashaul-anam  (i.e.,  the 
Honorable)  the  Desai,  the  Adhikari  and  the  Kulkararui  of  Talooka  (or  Taraf) 
Nagothua,"  and  so  on.  The  villages  which  are  with  {i,e.,  held  by)  you  as 
isafat  have  been  {i.e.,  are  hereby)  'settled  and  granted'  or  'granted  on  cer- 
tain terms  being  made  '  by  Rajishri."  Then  come  the  names  of  three  villages  of 
which  one  is  Pigode.  "  In  all  three  villages  have  been  (i.e.,  i^re  hereby)  *  settled  ' 
(or  granted  on  certain  terms  being  made).  Therefore  (as  to)  the  balmtas  (cesses 
or  tolls)  appertaining  to  the  said  villages,  whether  cesses  in  cash  or  in  kind  (grain), 
whatever  the  amount  (thereof)  may  come  to  (the  same)  shall  be  '  received  by  you ' 
(or  *  paid  over  to  you  ').''  All  that  was  granted  is  that  he  was  to  be  allowed  the 
babatas  or  the  cesses  or  tolls,  he  being  the  Desai,  or  the  Collector  of  the  Revenue 
on  behalf  of  the  Government.  That  document,  therefore,  did  not  convey  any  in- 
terest in  the  soil,  but  merely  gave  a  certain  right  to  certain  cesses  or  dues  as  the 
perquisites  of  the  grantee  as  the  Collector  of  the  Government  Revenue.  There- 
fore, as  regards  his  isafati  rights,  they  did  not  give  him  the  right  of  proprietorship. 

The  next  question  is,  was  he  entitled  to  the  proprietorship  of  the  soil  of  the 
village  by  reason  of  his  watani  or  hereditary  khoti.  With  reference  to  that  point 
a  repoi't  of  Captain  Wingate  was  read  from  a  collection  of  papers  by  the  Grovem- 
ment  of  India,  from  which  it  appears  that  a  khoti  had  the  right  of  proprietorship  ; 
but  that  was  merely  the  expression  of  the  opinion  of  Captain  Wingate  at  that 
time;  since  the  date  of  that  report,  however,  the  point  came  before  the  High  Court 
of  Bombay,  and  was  judicially  determined.  In  that  case — reported  in  the  3rd  Bom- 
bay High  Court  Reports  at  page  132 — the  Government  had  resumed  the  khoti, 
had  granted  certain  rights  to  the  sub-tenants  of  the  estate,  and  were  willing  to 
allow  the  plaintiff  to  take  the  khoti  again  upon  certain  conditions ;  namely,  that 
she  should  be  bound  by  the  terms  which  the  Government  had  entered  into  with 
the  sub-tenants  or  holders  of  the  land  ;  and  it  was  held  that  she  was  not  entitled 
to  have  the  khoti  except  upon  those  conditions.  The  reasons  for  the  decision  were 
that  the  khot  was  not  the  proprietor  of  the  soil.  The  learned  Judge  who  decided 
the  case  in  the  first  instance,  went  very  fully  into  the  matter,  and  held  that  the 
khot  was  merely  an  hereditary  farmer  of  the  Revenue.  The  reasons  are  given 
in  the  report,  and  it  will  be  unnecessary  to  read  them.  It  is  sufficient  to  say  that 
that  decision  was  opposed  to  the  view  taken  by  Captain  Wingate,  to  which  re- 
ference was  made  from  the  Records  of  the  Government  of  India.  Without  ex- 
pressing any  opinion  that  no  khot  is  or  can  be  the  proprietor  of  the  soil,  it  is 
sufficient  to  say  that  it  is  clear  that  the  proprietorship  of  the  soil  is  not  vested  in 
every  khot. 

Then  the  question  comes,  was  the  plaintiff  in  this  case,  by  virtue  of  his -khoti, 
entitled  to  the  proprietorship  of  the  soil  and  to  the  timber  upon  it  ? 

It  appears  that  an  agreement  was  entered  into  by  the  plaintiff  on  the  24th 
December  1861,  which  will  be  found  at  page  395  of  the  Record.  It  is  as  follows: 
*'  I  give  in  writing  this  karamama  as  follows :  Being  invested  under  Government 
Regulation  (t.6.,  Resolution),  English  Letter  No.  1832,  dated  the  18th  May  1860, 
received  by  me  from  the  Government  with  (authority)  to  carry  on  the  vahivat 
(management)  from  the  year  1859-60  to  the  year  1886-87  as  khoti  of  the  fourth 
takshim  (share)  of  the  mauja  (village)  aforenamed," — that  is,  including  this  village, 
— "  and  being  also  authorized  (by  the  Government)  to  collect  the  assessment  of 
the  Government  shares  (also),  and  having  consented  to  do  so,  I  give  in  writing  the 
(following)  body  of  clauses  relating  to  the  management  to  be  carried  on  (by  me). 
They  are  written  as  below  :  The  full  assessment  on  the  village  aforenamed  fixed 
at  the  survey  is  Rs.  2196  13a.  3p.,  deducting  therefrom  the  sum  of  Rs.  1648  5a.  9p. 
in  respect  of  the  Government  shares,  the  assessment  on  the  remaining  fourth  share 
has  been  fixed  at  Rs.  548  7a.  6p.  The  same  I  agree  to  pay  by  instalments  as 
mentioned  below," — naming  four  instalments.  Then  by  the  8Ui  section,  "The 
village  aforenamed  has  been  given  (let)  to  me  for  28  years,  from  the  (end  of  the 
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year)  1869-60.  Accprdingly,  for  28  years  from  the  emrent  year  1860-61  up  to 
the  year  1886-87, 1  will  without  any  hindrance  continue  to  the  cultivating  tenants 
or  their  heirs  {i.e,,  I  will  allow  the  tenants  to  hold)  such  of  the  khoti-nisbat  lands 
as  are  entered  in  their  names  in  the  survey  papers.  The  amounts  of  assessment 
on  those  lands  have  been  settled  at  the  survey."  Then  there  are  several  other 
clauses,  but  the  more  important  ones  are  the  15th  and  16th.  He  says  in  the  15th 
clause, "  Some  land  belonging  to  the  aforenamed  village  has  been  divided  into 
numbera  and  reserved  to  itself  by  the  Government  for  preserving  a  forest  thereon. 
I  will  preserve  the  trees  thereon.  I  will  not  allow  any  person  to  cut  down  the 
same,  nor  will  I  myself  cut  them  down.  In  like  manner  I  will  not  allow  any 
person  to  cultivate  the  same,  nor  will  I  myself  cultivate  the  same.  Should  any 
person  cultivate  the  same,  or  cut  down  the  trees  thereon,  I  will  inform  Government 
of  the  same.  Should  the  Government  order  that  cattle  may  be  allowed  to  graze 
on  the  aforesaid  land  reserved  for  a  forest,  I  will  accordingly  allow  cattle  to  graze 
thereon.  I  will  not  make  any  objection  thereto.  I  will  also  preserve  the  teak- 
wood  trees  that  may  be  growing  in  this  village  in  places  other  than  the  survey 
numbers  aforesaid.  I  will  not  allow  any  one  to  cut  them  down,  nor  will  I  cut 
them  down.  If  any.  person  does  cut  them,  I  will  immediately  inform  the  Govern- 
ment of  the  same.'' 

Now  that  is  an  express  agreement  on  the  part  of  the  khot  that  he  will  pre- 
serve all  the  trees  in  the  Government  reserves,  and  that  he  will  preserve  the 
teakwood  trees  that  may  be  growing  in  the  village  in  places  other  than  the 
survey  numbers.  Can  the  plaintiff  in  the  face  of  that  agreement,  whatever  his 
rights  may  have  been  as  a  khot,  say,  as  he  has  said  in  his  declaration,  that  he  has 
"3ie  proprietary  title  to  the  three-fourths  of  the  whole  jungle  (forest)  of  the 
aforesaid  village,  including  teakwood  as  well  as  inferior  wood." 

It  appears  to  their  Lordships  to  be  clear  that  according  to  the  15th  section 
of  that  agreement,  all  the  timber  in  the  reserves  was  to  belong  to  the  Govern- 
ment, and  that  the  khot  was  not  to  cut  down  any  of  the  teakwood  whether  in  the 
reserves  or  not,  and  that  he  was  not  to  allow  any  other  person  to  do  so. 

Then  in  clause  16  he  says,  "  The  Government  has  given  to  me  the  ownership 
of  a  fourth  part  of  all  the  trees  that  now  are  growing,  and  of  all  the  new  ones  that 
may  grow  hei'eafber  in  the  village  aforename(^  excepting  the  trees  in  the  aforesaid 
preserved  forest,  and  those  on  the  lands  claimed  by  the  people,  and  those  on 
cultivated  lands,  as  also  excepting  the  teakwood  and  blackwood  trees  gro^^ing  on 
waste  landa'*  Therefore  he  admits  that  the  Government,  when  they  authorised 
him  to  carry  on  the  management  of  one-fourth  of  the  village  and  to  collect  the 
Government  revenue  thereof,  had  the  power  to  reserve,  and  that  they  did  reserve, 
all  the  trees  in  allotments  ]%served  for  a  forest,  and  all  the  teakwood  trees  in 
every  other  part  of  the  village. 

It  appears  to  their  Lordships  that  there  is  no  evidence  that  the  Government 
cut  down  any  izaili  wood.  At  page  173  there  is  an  entry  which  shows  that  some 
persons  as  trespassers  went  on  to  the  Government  reserves  and  cut  down  some 
izaili  timber.  A  sum  is  credited  to  the  forest  account  in  respect  of  the  proceeds 
of  izaili  (inferior  kinds  of)  wood.  The  entry  is — "  Some  people  having  cut  wood 
from  the  Government  forest  at  Mauja  Pigoda  without  permission,  and  having  used 
the  same  for  building  their  own  houses  and  cattle  pens,  a  report  was  made  from 
the  Peta  Mahalkaris,  Outward  No.  109  of  the  year  J864-65,  whereupon  an  order 
was  received  from  his  Honour  the  Deputy  Conservator  of  Forests,  bearing  Regis- 
tered No.  361,  dated  the  16th  August  1865,  to  the  effect  that  the  value  of  the 
wood  (so  cut)  should  be  recovered  accordingly ;  (money  was)  recovered  from  the 
said  people  as  per  memorandum,  bearing  the  Mahalkaris'  signature,  bearing  the 
above  date."  The  entry  shows  that  the  Government  sued  some  persons  as  tres- 
passers for  cutting  down  izaili  wood  in  the  Government  forest,  and  the  plaintiff 
claims  in  his  declaration  to  be  entitled  to  that  izaili  wood,  because  he  says  he  is 
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entitled  to  all  izaili  wood  throughout  the  village.  There  is  no  evidence  in  the 
case  of  any  izaili  wood  being  cut  dowp  in  any  oth^r  part  of  the  village  excepting 
in  this  portion  of  the  village  which  was  reserved  as  Government  forest.  The 
plaintiff,  as  it  appears  to  their  Lordships,  has  not  made  out  a  title  to  any  teak- 
wood,  and  he  has  not  made  out  a  case  agaiDst  the  Government  as  to  their  having 
cut  izaili  wood  in  any  place,  nor  of  their  having  recovered  the  value  of  izaili  wood 
cut  in  any  part  of  the  village,  except  the  Government  reserves  in  which  the 
plaintiff  was  clearly  not  entitled  to  any  of  the  trees. 

Under  these  circumstances  their  Lordships  are  of  opinion  that  the  decision  of 
the  High  Court  was  right,  and  they  will  therefore  humbly  recommend  Her  Majesfy 
that  the  decree  of  the  High  Court  be  affirmed,  and  that  the  appellants  do  pay  the 
costs  of  this  appeal. 


The  25th  November  1879. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Bakrulia  Clan — Family  Custcmi — Exclusion  from  Inheritance  (of  Dauglders) 
— Evidence  {Act  1  of  1872  s.  S5)^—Wajibularz  or  Village  Administration 
Papers. 

On  Appeal  from  the  Courts  of  the  Commissioner  of  Jjucknxnv  and  Ike 

Judicial  Comm^issioner  of  OudJu 

Rani  Lckraj  Kuar 

versus 

Baboo  Mahpal  Singh 

and 

Rani  Rughubuns  Kuar 

versus 
Baboo  Mahpal  Singh. 

{Two  Consolidated  Appeals) 

Wajihvlarz  or  village  administration  papers,  prepared  and  attested  bj  Settlement  Officers  or  their 
subordinates  in  Oudh,  were  held  admissible  in  evidence,  under  s.  85  of  the  Indian  Evidence  Act  I  of 
1872,  to  prove  that,  in  the  Bahmlia  clan,  a  custom  exists  to  exclude  daughters  from  succeeding  to  the 
inheritance  of  their  father's  estate. 

These  were  consolidated  appeals  from  judgments  of  the  Commissioner  of 
Lucknow,  and  of  the  Judicial  Commissioner  of  Oudh,  respectively,  pronounced 
in  1876. 

Mr,  Leithy  Q.C,  and  Mr.  Doyne  for  Appellants. 

Mr,  Ch^aham  and  Mr,  Theodore  Tho7)ias  for  Respondent. 

The  respondent  claimed  the  property  in  dispute^'— the  talooks  of  Somjpiir 
and  Rawut  Saroi  in  the  province  of  Oudh — od  the  ground  that  he,  as  the  nearesst 
male  relation  of  the  last  taiookdar  who  died  sonless^  was,  by  virtue  of  a  &niilj 
custom  by  which  daughters  were  excluded  from  inheritance,  entitled  to  it.  One 
of  the  appellants  was  the  only  daughter  of  ihe  late  talookdar,  and  the  other  was 
his  stepmother,  and  they  protested  against  his  claim ;  but  the  Courts  in  India 
decided  against  them. 

Their  Lordships,  without  calling  on  the  Counsel  for  the  respondent,  proceeded 
to  pass  judgment,  which  was  delivered  as  follows  by  Sw  Montague  Smith : — 

The  question  in  this  aj^peal  is  whether  the  plaintiff  Baboo  Mahpal  Singh,  or 
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one  of  the  defendants,  Rani  Bughubuus  Kuar,  is  entitled  as  the  next  heir  to  Udit 
Pertab  Singh,  one  of  the  talookdars  of  Oudh,  to  the  talook  of  Surajpur,  and 
another  talook  of  which  Udit  Pertab  Singh  died  possessed.     Udit  died  without 
male  issue,  leaving  a  widow,  since  deceased,  and  an  only  daughter,  the  defendant 
Rughubuns.     The  plaintiff  is  the  nearest  male  relation  of  the  deceased  talookdar, 
standing  in  the  position  of  first  cousin  once  removed.     On  the  death  of  Udit 
Pertab  Singh,  his  widow  Subhraj  was  put  into  possession  of  the  talooks  in  dispute ; 
but  under  a  compromise  with  Rani  Lekhi-aj  Kuar,  the  stepmother  of  the  deceased 
talookdar,  the  possession  was  given  up  to  Rani  Lekhraj.    That  was  the  state  of 
things  when  the  present  plaint  was  brought,  and  Rajii  Lekhraj  Kuar  was  alone 
made  the  defendant.     The  first  judgment  in  the  case  was  given  by  the  Deputy 
Commissioner  when  the  Record  was  in  this  state.     On  an  appeal  .from  his  judg- 
ment, the  Commissioner  directed  that  the  daughter.  Rani  Rughubuns  Kuar,  should 
be  joined  as  a  defendant,  and  remanded  the  case  to  the  Deputy  Commissioner, 
directing  a  new  issue  which  was  necessary  in  consequence  of  her  being  brought 
into  the  suit.    That  issue  in  substance  was  whether  the  plaintiff  or  the  daughter 
was  the  next  heir  to  Udit  Pertab  Singh,  and  entitled  to  succeed  to  his  estate. 
There  can  be  no  doubt  that  by  the  general  Hindoo  law,  which  would  prevail  in 
the  absence  of  any  special  custom,  the  daughter  would  have  been  entitled  to  the 
inheritance  of  her  sonless  father.    The  question  which  is  raised  in  the  cause,  and 
by  the  issue  which  was  joined  after  Rughubuns  had  become  a  defendant  on  the 
Record,  is  whether  in  the  Bahrulia  dan,  to  which  this  family  belongs,  a  custom 
exists  to  exclude  daughters  from  succeeding  to  the  inheritance  of  their  father's 
estate. 

Other  questions  were  raised  in  the  suit,  but  the  only  question  which  remains 
to  be  detei*mined  is  whether  the  evidence  which  was  given  by  the  plaintiff  to 
support  that  custom  was  properly  admissible  ?  This  evidence  consists  d  a  number 
of  wajibularz,  or  village  administration  papers,  which  state,  in  a  manner  which 
will  be  hereafter  adverted  to,  a  custom  to  the  effect  that  daughters  are  excluded 
from  inheritance  in  the  Bahrulia  dan.  There  is  no  doubt  that  if  those  papers  are 
properly  admissible  in  evidence  as  proof  of  the  custom,  Rughubuns,  the  daughter, 
would  be  exduded  by  the  custom  stated  in  them.  These  wajibularz,  or  village 
papers,  are  regarded  as  of  great  importance  by  the  Qovemment.  They  were 
directed  to  be  made  by  Reg.  YII  of  1822,  and  it  may  be  as  well  to  read  the 
language  of  it  before  adverting  to  the  objections  which  have  been  taken  to  the 
reception  of  the  papers  in  the  present  suit. .  The  9th  Section  is,  "  It  shall  be  the 
duty  of  Collectors,  and  other  persons  exercising  the  powers  of  Collectors,  on  the 
occasion  of  making  or  revising  settlements  of  the  land  revenue,  to  unite  with  the 
adjustment  of  the  assessment  and  the  investigation  of  the  extent  and  produce  of 
the  lands,  the  object  of  ascertaining  and  recording  the  fullest  possible  information 
in  regard  to  landed  tenures,  the  rights,  interests,  and  privileges  of  the  varioua 
classes  of  the  agricultural  community.  For  this  purpose  their  proceedings  shall 
embrace  the  formation  of  as  accurate  a  record  as  possible  of  all  local  usagea 
connected  with  lauded  tenures,  as  full  as  practicable  a  specification  of  all  persons 
enjoying  the  possession  and  property  of  th6  soil,  or  vested  with  any  heritable  or 
transferable  interest  in  the  land;"  and  other  purposes  are  referred  to  in  this 
Section.  Then  in  the  latter  part  of  it  there  occurs  this  passage :  **  The  informatipn 
collected  on  the  above  points  shall  be  so  arran^d  and  recorded  as  to  admit  o£ 
immediate  reference  hereafter  by  the  Courts  of  Judicature."  It  is  stated  by  the 
Judicial  Commissioner  that  officere  in  administering  the  Province  of  Oudh  were 
directed  to  be  guided  by  the  spirit  of  this  amongst  other  resolutions. 

The  papers  which  are  objected  to  were  offered  in  evidence  and  received  by 
the  Courts  under  the  35th  Section  of  the  Indian  Evidence  Act  1872:  The  Section 
is  thb :  *'  An  entry  in  any  public  or  other  official  book,  register,  or  record  stating 
a  fact  in  issue  or  relevant  &ct^  and  made  by  a  public  servant  in  the  discharge  oi* 
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his  official  duty,  or  by  any  other  person  in  performance  of  a  duty  speciaUy 
enjoined  by  the  law  of  the  country  in  which  such  book,  register,  or  ieco]:d  is  kept, 
is  itself  a  relevant  fact" 

The  manner  in  which  these  viUage  papers  were  made  up  with  respect  to  the 
custom  appears  to  be,  that  the  officer  recorded  the  statements  of  persons  who  were 
connected  with  the  villages  in  the  pergunnah  in  which  this  talook  is  situate. 
Some  of  the  persons  whose  statements  were  taken  were  the  proprietors  of  villages 
in  the  talook ;  others  appear  to  be  the  proprietors  of  villages  not  in  the  talook, 
but  in  the  pergunnah.  The  Record  contains  translations  of  the  wajibularz,  but 
not  of  the  whole  contents  of  the  papers.  Extracts  from  them  only  are  printed, 
and  these  extracts  show  that  the  persons  giving  the  information  made  statements, 
which  are  contained  in  paragraph  4,  declaring  the  existence  of  the  custom  in 
question.  These  documents  are  entered  on  record  in  the  office,  and  they  must 
be  taken  upon  the  evidence  to  have  been  regularly  entered  and  kept  there  as 
authentic  wajibularz  papers,  The  objections  which  were  taken  to  their  reception 
are  stated  in  the  judgment  of  the  Judicial  Commissioner,  and  are  these :  "Excep- 
tion was  taken  to  these  documents  on  the  part  of  the  daughter  on  the  ground 
tiiat  they  were  not  prepared  or  attested  by  the  Settlement  Officer  in  person  as 
required  by  Beg.  VII  of  1822,  and  that  tlAy  relate  to  matters  which  the  Settlement 
Officer  had  no  jurisdiction  to  include  in  them/'  Those  are  the  only  objections 
which  are  stated  by  the  Judicial  Comn^issioner  to  have  been  made.  A  further 
objection  which  w^  relied  on  by  Mr.  Oowie  appears  also  to  have  been  taken  by 
the  daughter  in  the  course  of  the  proceedings,  viz,,  that  she  was  not  bound  by  the 
statements  in  question,  inasmuch  as  she  was  no  party  to  the  making  up  of  the 
wajibularz.  B^ore  dealing  with  these  objections,  it  will  be  convenient  to  refer  to 
what  the  Commissioner  says  of  the  documents.  He  says :  '*  These  are  official 
records  of  admitted  customs  all  properly  attested."  It  must  therefore  be  taken 
that  they  are  official  records  kept  in  the  archives  of  the  office,  and  that  they  are 
authenticated  by  the  signatures  of  the  oj^cers  who  made  them,  that  being  what 
their  Lordships  understand  from  the  statement  of  the  Commissioner  that  they  are 
all  properly  attested. 

The  first  objection,  and  the  one  most  relied  upon,  is  that  these  papers  were 
not  prepared  or  attested  by  the  Settlement  Officer  in  person.  We  have  no  predae 
information  of  the  manner  in  which  the  Regulations  were  directed  to  be  of  force 
in  Oud}^,  but  the  Judicial  Commissioner,  as  ^eady  mentioned,  says ;  '*  Officers  in 
administering  the  Province  were  directed  to  be  guided  by  the  spirit  of  this 
amongst  other  Regulations,  but  they  were  not  tied  down  to  its  exact  text."  It  is 
plain  that  they  could  not  be  so  tied  down,  because  the  Regulation  in  question 
refers  to  Collectors,  and  there  are  no  Collectors  in  the  Province  of  Oudh.  There- 
fore in  appl3dng  this  Regulation  in  its  spirit,  we  must  substitute  for  Collectors 
and  their  subordinates  the  persons  who  were  performing  the  duties  which  would 
have  fallen  upon  Collectors  in  the  parts  of  India  to  which  the  Regulation  originally 
applied.  These  would  be  the  Settlement  Officers,  or  those  subordinate  to  the 
Settlement  Officers,  who  were  employed  in  making  or  revising  the  settlement& 
The  words  of  the  Regulation  are : — "  It  shall  be  the  duty  of  Cmlectors  and  other 
officers  exercising  the  powers  of  Collectors,  on  the  occasion  of  making  or  revising 
settlements  of  the  land  revenue,"  to  make  up  the  papera  When  documents  are 
found  to  be  recorded  aa  being  p^perly  made  up,  and  when  they  are  found  to  be 
acted  upon  as  authentic  recc^rds,  tne  rule  of  law  is  to  presume  that  everythii^ 
had  been  rightly  done  in  their  preparation  unless  the  contrary  appears.  Upon 
this  objection  the  Judicial  Commissioner  makes  the  following  observaticm :  '*The 
mere  fyct  then  that  the  Settlement  Records  of  this  Province  were  prepared  and 
attested  by  officers  subordinate  to  the  Settlement  Officer,  and  not  by  the  Settle- 
ment Officer  in  person,  cannot  be  accepted  as  in  any  way  invalidating  the  records 
themselves."    He  was  of  opinion  that  the  officers  who  obtained  this  informati<Hi,  f 
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and  "who  attested  the  record  of  what  they  had  obtained,  were  officers  subordinate 
to  the  Settlement  Officer,  and  this  being  so,  their  Lordships  think  that  the  Judicial 
Commissioner  was  right  in  holding  tiiat  the  wajibularz  were  prepared  by  the 
proper  officers,  and  that  this  first  objection  ought  not  to  prevail. 

If  then  these  documents  were  made  by  proper  officers,  is  there  any  valid 
objection  to  receiving  in  evidence  the  information  which  they  record?  The 
objection  taken  and  referred  to  by  the  Judicial  Commissioner  does  not  very  pre- 
cisely hit  the  point  which  has  been  argued  at  the  Bar.  He  says,  *'  The  objection 
was  that  they  " — ^that  is,  the  administration  papers — "  relate  to  matters  which  the 
Settlement  Officer  had  no  jurisdiction  to  include  in  them."  That  objection  seems  , 
to  their  Lordships  to  be  unfounded.  The  officers  who  were  to  make  the  enquiries 
were  directed  to  ascertain  and  record  "  the  fullest  possible  information  in  regard 
to  landed  tenures,  the  rights,  interests,  and  privileges  of  the  various  classes  of  the 
agricultural  community.  For  this  purpose  their  proceedings  shall  embrace  the 
formation  of  as  accurate  a  record  as  possible  of  aJl  local  usages  connected  with 
landed  tenure?.  This  custom  of  the  Bahrulia  clan  relating  to  i£ie  mode  of  inheri- 
tance in  the  clan  seems  clearly  to  be  a  usage  of  the  kind  which  the  Regulation 
requires  the  officer  to  ascertain  and  record. 

The  objection  which  has  been  argued  is  that  the  papers,  upon  the  face  of 
them,  do  not  show  that  the  officers  had  passed  any  judgment  upon  the  information 
they  received,  and  contain  no  record  of  their  opinions  or  findings  upon  them.  It 
is  true  that  no  express  statement  of  the  opinion  or  finding  of  the  officers  appears 
upon  the  p^ipers,  but  their  Lordships  think  that  the  fact  wiat  the  officers  recorded 
these  statements,  and  attested  them  by  their  signature,  amounts  to  an  acknow- 
ledgment by  them  that  the  information  they  contained  was  worthy  of  credit,  and 
gave  a  true  description  of  the  custom.  Suppose  the  papers  had  had  a  heading 
such  as  the  following :  ''  The  usages  of  the  Balirulia  dan  appear  in  the  information 
recorded  below."  Tffiis  would  imdoubtedly  be  an  expression  by  the  officer  of  his 
opinion  that  the  statements  contained  a  correct  description  of  the  cu3tom.  Then, 
when  we  find  that  the  statements  are  recorded  and  authenticated  in  the  manner 
that  has  been  mentioned,  and  placed  in  the  Government  Records,  ought  it  not  to 
be  implied  that  the  officer  has  in  effect  affirmed  that  the  information  embodied  in 
the  recorded  statements  was  true,  and  described  an  existing  custom?  Their 
Lordships  think  that  such  an  implication  may  in  this  case  be  properly  made. 

The  Indian  Evidence  Act  has  repealed  all  rules  of  evidence  not  contained  in 
any  Statute  or  Regulations,  and  the  plaintiff  must  therefore  show  that  these  papers 
are  admissible  under  some  provision  of  the  Indian  Evidence  Act.  That  relied  on 
is-the  35th  Section,  which  has  been  already  read.  It  is  necessary  to  look  at  the 
precise  terms  of  this  Section  ;  and  for  the  present  purpose  it  may  be  read :  "  An 
entry  in  any  official  record  stating  a  fact  in  issue  or  relevant  fact,  and  made  by  a 
public  servant  in  the  discharge  of  his  official  duty,  is  itself  a  relevant  fact."  There 
can  be  no  doubt  that  the  entries  in  question,  supposing  them  to  bear  the  con- 
struction already  given  to  them,  state  a  relevant  fact,  if  not  the  very  fact  in  issue, 
viz.^  the  usage  of  the  Bahrulia  clan.  If  so,  then  the  entry  having  stated  that 
relevant  fact,  the  entry  itself  becomes  by  force  of  the  Section  a  relevant  fact ;  that 
is  to  say,  it  may  be  given  in  evidence  as  a  relevant  fact,  because,  being  made  by  a 
public  officer,  it  contains  an  entry  of  a  fact  which  is  relevant. 

There  is  another  ground  upon  which  it  is  S£|jd  that  these  entries  would  be 
admissible.  Supposing  that  these  papers  were  not  to  be  treated  as  records  them- 
selves describing  the  custom,  but  as  recording  only  the  opinions  of  persons  likely 
to  know  it,  the  iSth  Section  would  appear  in  that  view  of  the  entries  to  make 
them  admissible.  The  4f8th  Section  is,  "  When  the  Court  has  to  form  an  opinion 
as  to  the  existence  of  any  general  custom  or  right,  the  opinions  as  to  the  existence 
of  such  custom  or  right  of  persons  who  would  be  likely  to  know  of  its  existence, 
if  it  existed,  are  relevant."     Then  if  opinions  of  this  nature  were  relevant,  the 
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entry  of  such  opinions  in  an  official  record  is  itself  a  relevant  fact,  which  makes 
the  entry  admissible.  There  may  be  doubt  whether  what  for  the  present  purpose 
are  assumed  to  be  opinions  would  fall  under  the  48th  Clause,  or  the  49th,  which 
is  as  follows,  and  refers  to  family  usages:  "When  the  Court  has  to  form  an 
opinion  as  to  the  usages  and  tenets  of  any  body  of  men  or  family,  the  opinions  of 
persons  having  special  means  of  knowledge  therein  are  relevant  facts."  It  is 
enough  for  their  Lordships,  without  giving  an  opinion  on  this  last  ground,  to  rest 
their  decision  as  to  the  admissibility  of  the  entries  on  the  first  ground.  Placing 
the  admissibility  of  the  papers  on  this  ground,  the  Evidence  Act  does  not  appear 
to  have  altered  the  law  with  regard  to  papers  of  this  description,  for  it  had  been 
decided  by  the  High  Court  of  the  North- Western  Provinces  that  wajibularz 
papers,  bein^  a  record  of  rights  made  by  a  public  servant,  were  admissible  in 
evidence  and  entitled  to  weight  in  proof  of  village  customs.  That  case  is  found 
in  the  2nd  volume  of  the  North-Weatern  Provinces  High  Court  Reports,  page  397. 

On  the  part  of  the  daughter  it  was  objected  that  being  no  party  to  the 
making  up  of  the  papers,  she  was  not  bound  by  the  statements  in  them:  She  is, 
no  doubt,  not  bound  in  the  sense  of  being  Qonduded  by  them.  They  do  not  in 
any  way  estop  her  from  asserting  her  right  or  disputing  the  custom  which  is 
stated  in  them.  They  are  only  received  as  evidence,  and  are  open  to  be  apiswered, 
and  the  staten^ents  in  them  may  be  rebutted.  No  evidence  however  was  given 
ou  the  part  of  either  of  these  defendants  to  show  th^t  the  custom  did  not  exist, 
and  theu*  Lordships  cannot  but  observe  that  if  the  custom  did  not  ezist,  nothing 
CQuld  have  been  easier  than  to  obtain  proof  of  descents  and  succession  to  property, 
which  would  negative  it.  It  appears  that  there  are  numerous  villages  in  thia 
talook,  and  more  in  the  pergunnah ;  the  Bahrulia'  clan  is  a  large  one,  and  if  the 
custom  did  not  e:^ist  the  defendants  must  have  ha4  means,  to  be  obtained  without 
difficulty,  of  disproving  it. 

Their  Lordships  therefore  think  that  these  administration  papers  were 
properly  admitted  in  evidence,  that  the  objections  made  to  their  reception  have 
failed ;  and  that  being  so,  it  is  nqt  disputed  that  they  contain  full  proof  of  this 
cqstom. 

Their  Lordships  are  of  opinion  that  the  judgments  of  the  Court  below  are 
right,  and  they  will  humbly  advise  Her  Majesty  to  ajB^m  them,  and  to  dismiss 
the  appeal  with  costs. 


The  27th  November  1879, 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

Mortgage  (of  Malikluma  Interest) — Beg.  XXXIV  of  1803,  ««,  9  and  10— 

AccouTvts — Contract —  Usury. 

On    Appeal  from  the  High  Court  at  Allahahad, 

*  Badri  Pershad 
versus 
Babu  Murlidhur  and  others. 

There  is  no  ground  for  the  contention  that  a  mortgagee  cannot  by  contract  relieve  himself  from  the 
Btatutorj  obligation  of  filing  accounts  under  ss.  9  and  10  Reg.  XXXIV  of  1803. 

Where,  at  the  time  when  a  mortgage  of  the  malikhana  interest  of  certain  talookdars  was  made,  the 
law  by  which  the  contract  was  governed  limited  the  rate  of  interest  to  12  per  cent,  and  the  mortgage 
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pTorided  that  the  mortgajree  should  fake  the  income  of  the  malilchflna  in  lieu  f;f  intercut  and  so  be  saved 
from  having  to  account  for  them,  crediting  every  harvest  with  a  certain  amount  of  the  income  as  interest 
at  12  per  cent,  and  taking  the  remainder  of  the  malikhana  (a  fixed  sum)  as  an  allowance  for  the  costs  of 
collection :  held  that  this  stipulation  was  not  in  the  nature  of  a  contract  for  interest,  and  that  there 
was  no  evasion  thereby  of  the  law,  or  any  contract  to  give  usurious  interest. 

Qu48re. — ^Whether,  if  the  surplus  malikhana,  ultra  the  interest,  were  a  fluctuating  instead  of  a  fixed 
sum,  the  mortgagee  would  not  be  bound  to  file  the  statutory  accounts. 

Mr.  Doyne,  for  Appellant. 

Mr,  Leith,  Q.C.y  and  Mr.  J.  0.  Witt  for  Respondent 

This  was  an  appeal  from  a  decision  of  the  High  Court  at  Allahabad  of  the 
24th  November  1876,  aiBrming  a  decree  of  the  lopal  tribunal  at  Alighur.  The 
fEtcts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Committee, 
which  was  delivered  as  follows  by  Sir  Jamtes  ColvUe  without  calling  on  the 
Counsel  for  the  respondents : — 

This  is  a  suit  brought  by  the  purchaser  and  assignee  of  a  mortgagor's  interest 
against  the  purchasers  and  assignees  of  the  mortgagee's  interest.  The  mortgage 
deed  between  the  original  parties  was  dated  16th  January  1852.  It  was  a  mort- 
gage of  what  was  called  the  malikhana  interest  of  certain  talookdars ;  the  amount 
of  that  malikhana  being,  during  the  pendency  of  the  then  settlement,  a  fixed  and 
known  sum.  The  mortgage  deed  contained  this  stipulation :  *'  We  hereby  make 
a  written  agreemcQt  that  the  said  mortgagee  having  taken  possession  of  the  mort- 
gaged villages,  with  all  the  powers  enjoyed  by  us,  may  on  his  own  authority 
collect  the  jumma  fixed  by  the  Government  from  the  villages  of  the  ilaka,  and 
himself  pay  the  revenue  to  the  Government,  instalment  after  instalment,  according 
to  the  usage  in  the  pergunnah ;  that  he  may  bring  to  his  own  use  the  income  of 
the  malikhana  due  to  us,  crediting  every  harvest  Bs.  1,656  per  year  as  interest  on 
the  amount  of  consideration  on  this  mortgage,  at  the  rate  of  1  per  cent,  per 
mensem,  and  take  the  remainder,  Rs.  565,  the  surplus  of  the  malikhana,  as  his  own 
collection  fee  and  pay  of  the  agent  and  peons  employed  for  making  collections  in 
the  villages ;  that  is,  he  may  credit  the  income  of  the  malikhana  to  the  payment 
of  two  items — one,  the  interest  on  the  mortgage  amount,  and  the  other  the 
expenses  incurred  in  making  collections  in  the  villages;  for  we  have  agreed 
that  the  amount  of  interest  of  the  mortgage  consideration,  and  the  expenses  of 
making  collections  in  the  villages,  should  be  equal  to  (or  cover)  the  malikhana 
profits,  and  we  have  no  longer  any  right  to  claim  a  rendition  of  the  account  of 
mesne  profits  accruing  during  the  time  of  the  mortgagee's  possession." 

The  principal  question  raised  by  the  present  appeal,  and  argued  by  Mr.  Doyne 
at  the  Bar,  is  whether  this  agreement  is  sufiicient  to  deprive  the  plaintiff  of  his 
statutory  right,  under  the  9tli  and  10th  Sections  of  Reg.  XXXIV  of  1803,  to  call 
upon  the  defendants  to.  render  the  account  mentioned  in  these  two  Sections. 
A  preliminary  question  however  arises  as  to  the  legal  validity  of  the  agreement 
There  can  be  no  doubt  that  such  a  contract  would  previous  to  that  Regulation 
have  been  a  good  and  legal  contract,  and  that  it  would,  under  the  law  as  it  now 
exists  since  me  repeal  of  the  usury  laws,  be  also  a  good  and  legal  contract,  it 
being  an  old  and  well-known  customary  form  of  mortgage  that  the  mortgagee 
should  take  the  mesne  profits  in  lieu  of  interest,  and  so  be  saved  from  having  tp 
account  for  them.  But  there  can  be,  on  the  other  hand,  no  doubt  that  at  the  time 
when  this  mortgage  was  made,  the  law  by  which  the  contract  was  governed  was 
otherwise;  that  the  Regulation  had  limited  the  rate  of  interest  to  12  per  cent., 
and  contained  provisions  under  which  securities  might  be  avoided  if  they  con- 
tracted directly  or  indirectly  for  a  higher  rate  of  interest;  and  that  the  taking  of 
the  accounts  between  mortgagor  and  mortgagee  was  regulated  by  the  9th  and  1 0th 
Sections.  Therefore  if  the  stipulation  in  question  had  been  made  in  evasion  of  the 
usury  law  introduced  by  the  Regulation,  and  as  a  contrivance  for  giving  the^ 
mortgagees  a  higher  rate  of  interest  than  that  to  which  they  were  by  law  entitled^ 
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it  would  have  been  a  bad  contract,  and  could  not  have  prevented  the  aooounts 
from  being  taken  in  the  usual  manner.  In  the  present  case,  however,  both  the 
Indian  Courts  have  found  in  favor  of  the  legal  validity  of  the  stipulation  &s  will 
presently  be  more  fully  stAted.  It  hasr  however  been  contended  that,  however 
this  may  be,  a  mortgagee  cannot  by  contract  relieve  himself  from  the  statutory 
obligation  of  filing  accounts  under  the  9th  and  10th  Sections ;  and  this  is  the 
principal,  if  not  only,  point  raised  by  the  appellant. 

Their  Lordships  are  of  opinion  that  this  contention  is  not  well  founded. 
There  is  nothing  in  the  Regulation  which  says  expressly  that  the  accounts  must 
be  filed  whether  they  are  required  for  the  determination  of  the  rights  of  the 
parties  in  the  suit  or  not.  On  the  other  hand  the  15th  Section  says : — "  Nothing 
in  this  Regulation  being  intended  to  alter  the  terms  of  contract  settled  between 
the  parties  in  the  transactions  to  which  it  refers  (illegal  interest  excepted),  the 
several  provisions  in  it  are  to  be  construed  accordingly ;  and  any  question  of  right 
between  the  parties  is  to  be  regularly  brought  before  and  determined  by  the 
Courts  of  Civil  Justice."  It  is  under  this  enactment  that  the  Courts  below  have 
tried  and  determined  the  validity  of  the  stipulation  in  question.  They  have  found 
that  it  is  not  in  the  nature  of  a  contract  for  interest ;  that  there  was  no  evasion 
thereby  of  the  law,  or  any  contract  to  give  usurious  interest;  that  the  Rs.  565 
constituted  a  percentage  which  was  boridfide  agreed  to  be  allowed  to  the  mort- 
gagees for  the  expense  and  risk  of  collecting ;  and  which,  being  only  about  5|  per 
cent.,  was  certainly  neither  exorbitant  nor  unusual.  Having  so  found,  they  were 
bound  to  give  effect  to  their  decision,  by  treating  the  agreement  as  an  answer  to 
the  suit,  which  proceeded  on  the  assumption  that  the  whole  of  the  mortgage 
money,  principal  and  interest,  would  be  satisfied,  if  the  accounts  were  ti&en, 
contrary  to  the  legal  contract  of  the  parties,  on  the  basis  of  charging  the  mort^ 
gagees  annually  with  the  Rs.  565,  or  so  much  thereof  as  they  should  fail  to  prove 
had  been  factually  expended  by  them  in  respect  of  the  costs  of  collection. 

Their  Lordships  must  by  no  means  be  taken  to  decide  that  if  the  amounts 
received  by  the  mortgagees  had  been  fluctuating  they  mi^ht  not  have  been  bound 
to  file  the  statutory  accounts.  Those  accounts  might  have  been  necessary  to 
enable  the  Court  to  decide  on  the  validity  of  the  contract  set  up.  In  the  present 
case,  however,  it  is  clear  that  the  only  sum  which  the  mortgagees  could  receive, 
idtra  the  interest,  was  a  fixed  and  unvarying  balance  of  Rs.  565,  and  thia  the 
Courts  have  found  to  be  a  sum  which  the  parties  might  legitimately  agree  to  fix 
as  the  allowance  to  be  made  for  the  costs  of  collection.  If  this  be  so,  the  only 
result  of  compelling  the  defendants  to  file  accounts  would  be  to  increase  the  costs 
of  suit,  which  must  ultimately  fall  on  the  plaintiff. 

Their  Lordships  therefore  see  no  reason  for  questioning  the  correctness  of  the 
decision  to  which  both  the  Indian  Courts  have  come,  and  they  must  humbly  advise 
Her  Majesty  to  confirm  the  decree  of  the  High  Court,  and  to  dismiss  this  appeal 
with  costs. 


Th8  3rd  December  1879- 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Limitation — Act  IX  of  1871  s.  20 — Written  AchnowledgmeTd  {by  Agent) — Itevo- 
cation  of  Authority — Termination  of  Authority  (Notice  of) — Joinder  of 
PaHiea — Pa/rol  Evidence  (of  Contents  of  Written  Boctmients) 
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On  Appeal  from  the  High  Court  at  Cahvita. 

Dmomoyi  Debi  Cbowdhrani 

verfvus 

Roy  Luchmiput  Sing  Bahadoor. 

Plaintiff  was  held  to  have  failed  in  taking  this  case  oat  of  the  operation  of  s.  20  Act  IX  of  1871  bj 
showing  that  the  authority  (whatever  it  may  have  been  before)  of  the  person  who  had  rigned  the 
acknowledgments  relied  on  as  the  defendant's  agent,  had  continued  to  the  time  when  these  acknowledg- 
ments were  signed,  or  that  the  defendant  had  given  any  special  authority  to  the  said  agent  to  sign  the 
acknowledgments. 

In  the  absence  of  evidence  to  the  contrary,  it  was  inferred  from  the  facts  stated  that  the  agent*8 
serviee  had  come  to  an  end,  thus  making  it  clear  that  he  could  have  had  no  general  authority. 

Formal  notice  of  termination  of  the  agent's  authority  is  not  necessary.  It  will  be  enough  if  the 
plaintiff  knew  of  the  agent  having  quitted  defendant's  service,  and  of  his  authority  having  l^en  thus 
revoked. 

Persons  acting  as  agents  only  in  the  transactions  which  formed  the  subject  of  this  action,  and  being 
in  no  way  personiSly  liable  to  the  plaintiff,  should  not  have  been  joined  aa  defendants. 

Nothing  is  more  dangerous  than  to  allow  parol  evidence  to  be  given  of  what  written  documents  are 
alleged  to  contain,  when  there  is  reason  to  suppose  that  the  documents  themselves  exist.  If  a  letter 
exists,  it  may  be  found  to  contain  something  very  different  from  that  which  the  witness  represents  to  be 
ts  contents. 

Mr.  Covne,  Q.C.,  and  Mr.  Doyne  for  Appellant. 

Mr.  Leith,  Q.C.,  and  Mr.  C.  W.  Arathoon  for  Bespondent. 

This  was  an  appeal  from  a  decision  of  a  Division  Bench  of  the  High  Court  of 
Calcutta  of  the  15tn  February  1877,  reversing  that  of  the  Subordinate  Judge. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Com- 
mittee, which  was  delivered  as  follows  by  Sir  Montague  Smith : — 

This  suit  was  brought  by  Roy  Luchmiput  Sing  Bahadoor,  who  is  a  banker 
carrying  on  his  business  at  Rungpur,  and  havin^a  branch  bank  at  Baloochur  in 
Moorshedabad,  against  a  lady  of  the  name  of  Dinomoyi  Debi  Chowdhrani^  to 
recover  a  large  sum  of  money  which  is  claimed  as  being  due  upon  the  balance  of 
a  banking  account.  This  balance  represents  principal  due  up  to  the  29th  Assin 
1276,  Rs.  12,402,  and  interest  from  that  date  to  the  22nd  Assin  1280^  Bs.  5,548, 
makingallogether  Rs.  17,950.  The  plaintiff  joined,  as  defendant  in  the  action,  Ram 
Tarun  Hazra,  who  was  in  the  service  of  the  first  defendant  and  whose  position 
will  be  hereafter  referred  to,  and  also,  as  a  third  defendant,  Rhada  Chum  Banerjee, 
her  son-in-law  and  her  dewan.  There  seems  to  have  been  no  ground  whatever 
for  joining  these  two  persons,  for  they  acted  as  agents  only  in  the  transactions 
which  formed  the  subject  of  the  action,  and  were  in  no  way  personally  liable  to 
the  plaintiff.  They  may  be  considered  as  being  out  of  the  suit.  The  defence 
made  to  this  claim  was  first,  a  denial  that  the  balance  claimed  was  due,  and 
secondly,  that  if  that  balance  was  at  any  time  due,  the  right  to  recover  it  was 
barred  by  the  Statute  of  Limitations,  No.  IX  of  1871.  It  seems  that  Ram  Tarun 
Hazra  was  what  is  called  a  jummanuvis,  a  kind  of  accountant  in  the  defendant's 
service ;  but  undoubtedly  he  had  mookhtarnamahs  or  am-mookhtamamahs  from 
the  defendant,  for  the  lady  herself,  who  was  examined  on  the  part  of  the  plaintiff, 
admits  that  they  were  given  to  him.  However,  they  have  not  been  produced. 
It  is  unquestionable  also  that  Rhada  Chum  acted  as  dewan  of  the  lady.  It  seems 
that  she  had  on  one  or  two  occasions  deposited  considerable  sums  with  the 
plaintiff  on  deposit,  and  had  also  left  with  him  on  deposit  valuable  property  in 
gold  and  silver ;  but  on  the  other  side  moneys  were  drawn  out  from  time  to  time 
on  her  account.  A  large  sum  of  money,  Rs.  17,000,  was  drawn  frx>m  the  bank  to 
pay  for  an  estate  which  she  purchased.  The  items  of  the  banking  account  were 
disputed  in  the  Court  below,  particularly  with  regard  to  that  sum  of  Rs.  17,000, 
and  another  sum  of  Rs.  16,000,  which,  though  it  was  admitted  to  have  been  taken 
out  for  the  purchase  of  this  estate,  was  said  to  have  been  again  paid  into  the 
bank.    The  banking  account  was  managed,  and  the  sums  drawn  out  by  Ram 
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Tarun  Hazra,  who  seems  to  have  been  the  principal  actor  in  the  transactions  with 
the  bank,  though  Bbada  Chum  interfered  in  them,  and  must  have  known  what 
was  the  state  of  the  account  from  time  to  time.  It  seems^hat  the  account  began 
in  1272,  and  was  finally  closed,  so  far  as  regards  the  drawing  out  and  paying  in 
of  money,  in  1274. 

Four  accounts  altogether  have  been  referred  to,  which  beat  the  signature  of 
Ram  Tarun  Hazra.  The  period  of  adjusting  these  accounts  appears  to  have  been 
in  the  month  of  Assin,  treated  as  the  beginning  of  the  commercial  year.  The 
accounts  were  kept  both  in  Hindee  and  Bengali  books.  The  dates  spoken  of  in 
this  judgment  are  those  in  the  Bengali  books.  The  last  account  (the  third)  which 
was  adjusted — before  we  come  to  the  adjustment  and  hat  chitta  which  are  in 
question  in  thissuit — was  adjusted  on  the  10th  Assin  1275,  which  corresponds  with 
the  25th  September  1868.  No  other  account  was  adjusted  until  that  in  question, 
and  upon  the  adjustment  of  which  the  hat  chitta  in  dispute  was  said  to  be  given 
on  24th  Assar  1277,  corresponding  with  7th  July  1870.  Therefore  this  account^ 
instead  of  being  adjusted  as  in  ordinary  course  it  would  have  been  in  Assin  of 
1275,  was  not  adjusted  until  the  24th  Assar  1277;  and  it  was  adjusted^  npt  at 
MahigUDge,  where  the  former  accounts  had  been  settled,  but  at  Baloochur  in 
Moorshedabad.  It  is  said  that  the  reason  of  the  delay  and  of  the  settlement 
having  taken  place  at  Moorshedabad,  was  that  there  had  been  some  altercation 
about  the  amount  of  interest  which  should  be  charged  upon  the  balance  due. 
The  two  Judges  of  the  High  Court,  Mr.  Justice  Kemp  and  Mr.  Justice  Ainslte, 
differed  in  the  view  they  took  of  the  truth  of  this  mode  of  accounting  for  the 
delay.  Mr.  Justice  Kemp  gave  credit  to  the  statement  of  the  plaintiff's  witnesses 
who  said  that  the  cause  of  the  delay  was  the  dispute  about  the  interest.  Mr. 
Justice  Ainslie  thought  that  the  plaintiff's  story  with  regard  to  it  was  a  mere 

1)ret^ce.  It  is  unnecessary,  in  their  Lordships'  view,  to  determine  which  of  the 
earned  Judges  is  right  in  his  view  of  the  evidence  on  that  point.  It  is  enough 
to  say  that  this  settlement  was  made  out  of  the  ordinary  course,  being  made  nine 
or  ten  months  after  the  usual  time  for  adjusting  the  account,  and  at  an  unusual 
place. 

With  regard  to  the  first  question,  whether  the  balance  which  appears  upon 
the  accounts  was  at  any  time  due  from  the  defendant  to  the  plaintiff,  their  Lord- 
ships, during  the  course  of  the  a^rmiment,  intimated  that  they  did  not  find  suffi- 
cient grounds  for  disagreeing  with  the  judgment  of  the  High  Court  upon  that 
point  They  desire  to  give  no  further  expression  of  their  opinion  than  to  observe 
that  the  learned  Judges  had  materiiils  and  evidence  before  them  which  they 
might  fairly  and  properly  consider,  and  their  Lordships  are  not  prepared  to 
disagree  with  their  judgment. 

The  question  remams  whether  the  debt  is  not  barred  by  limitation.  The  last 
settlement  of  account,  which  was  regularly  made  and  adjusted  by  Hazra,  took 
place  on  10th  Assin  1275,  nearly  five  years  before  the  suit.  In  order  therefore  to 
take  the  case  out  of  the  operation  of  Act  No.  IX  of  1871  it  is  necessary  for  the 
plaintiff  to  establish  that  there  has  been  an  acknowledgment  either  by  the  defend- 
ant herself  or  by  an  agent  of  hers  within  the  period  of  three  years^  which  is  the 
period  of  limitation  applicable  to  the  present  claim.  The  20th  Section  of  Act  IX 
enacts :  "  No  promise  or  acknojprledgment  in  respect  of  a  debt  or  legacy  shall  take 
the  case  out  of  the  operation  of  this  Act  unless  such  promise  or  acknowledgment 
is  contained  in  some  writing  signed  before  the  expiration  of  the  prescribed  period 
by  the  party  to  be  charged  therewith,  or  by  his  agent  generally,  or  specially 
authorised  in  this  behalf.''  The  case  of  the  plaintiff  is,  that  an  acknowledgment 
was  signed  by  Hazra,  and  that  he,  at  the  time  he  signed  it,  was  the  defendant's 
agent,  either  generally  or  specially  authorised  in  that  behalf.  The  case  is  put  in 
two  ways :  first,  that  his  general  authority  to  act  for  the  lady  continued  up  to  the 
time  when  he  signed  the  documents  to  be  presently  referred  to :  and  secondly,  it 
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is  said  that  there  is  evidence  of  a  special  authority  given  to  him  by  her  to  make 
these  acknowledgments. 

The  account  relied  on  is  alleged  to  have  been  adjusted  by  Hazra  on  24th 
Assar  1277  (the  7th  July  1870).  This  account  was  entered  in  the  plaintiflF's  khata 
for  the  year  1275.  It  is  extremely  simple.  It  states  the  previous  balance  up  to 
10th  Assin  1275,  Rs.  11,108,  and  the  only  new  item  is  this: — "On  account  of 
Chati  game,  Rs.  2/'  Then  interest  is  added  from  the  11th  Assin  1275  to  the  29th 
Assin  1276,  making  a  total  of  Rs.  12,402  8  annas,  which  is  the  sum  mentioned  in 
the  plaint.  On  the  same  day  the  memorandum,  ceiled  the  hat  chitta,  stating  the 
account  in  a  similar  manner,  was  signed  by  Hazra.  It  contains  the  addition, 
"  Interest  will  be  paid  at  Rs.  1  per  cent,  per  mensem." 

The  extent  of  Hazra's  authority  is  not  shown  by  any  document  The 
defendant,  who  was  called  as  a  witness  for  the  plaintiff,  stated  that  she  gave 
am-mookhtamamahs  to  Hazra ;  but  they  have  not  been  produced,  nor  is  there  any 
evidence  of  their  contents.  It  was  the  duty  of  the  plaintiff,  if  he  relied  upon 
those  am-mookhtamamahs,  to  produce  them.  It  appears  that  one  at  least  ^as 
registered,  and  the  plaintiff  might  have  produced  a  copy.  No  effort  was  made  to 
obtain  the  original.  Hazra  might  have  been  served  with  a  subpoena  to  produce  it : 
and  their  Loi^ships,  on  the  evidence  before  them,  see  no  reason  to  suppose  that 
Hazra  was  otherwise  than  favorable  to  the  plaintiff.  If  he  really  had  autho- 
rity,  and  if  he  had  given  these  documents  acting  within  that  authority,  it  was  his 
interest  to  establish  those  facts ;  and  from  his  being  found  in  communication  with 
the  plaintiff,  and  also  from  the  plaintiff  having  produced  documents  which  he 
could  only  have  obtained  from  Hazra,  there  is  reason  to  suppose  that  he  was,  to 
say  the  least,  well  disposed  to  the  plaintiff  and  to  the  present  claim.  Though  the 
written  authority  has  not  been  produced,  their  Lordships  think  enough  appears 
upon  the  evidence  to  show  that  he  had  authority,  at  one  time,  to  borrow  money  ; 
indeed  his  acts  in  that  respect  were  ratified  by  the  lady  herself. 

Then  comes  the  question  whether  the  authority  which  he  may  once  have  had 
was  continued  down  to  the  time  (the  7th  July  1870)  when  the  acknowledgments 
in  question  were  signed.  In  the  absence  of  the  am-mookhtamamahs  the  answer 
to  that  question  must  depend  on  other  evidence. 

It  is  proved  that  in  Bhadro  1276  Hazra  lefb  Rungpur  and  the  residence  of 
the  defendant  and  went  to  his  own  home  in  Moorshedabad,  and  he  never  returned 
to  Rungpur.  That  was  10  or  11  months  before  the  signature  of  these  acknow- 
ledgments. The  fact  that  he  left  the  defendant's  service  and  did  not  return  is 
proved  conclusively  by  a  great  number  of  witnesses.  The  defendant  herself  gives 
this  account  of  it :  "  Hazra  having  taken  a  month  s  leave,  went  home  and  never 
returned,  and  he  performed  no  business  on  my  behalf.  After  that  the  said  Hazra 
was  no  longer  my  servant."  Another'  witness,  Shoshodhur  Chaki,  says :  "  In  the 
month  of  Srabun  or  Bhadro  1276,  Ram  Tarun  Hazra  went  to  his  house  at 
Rampara  in  Moorshedabad.  He  has  not  come  back  since  then.  He  did  not  get 
his  salary  after  he  had  gone  away,  nor  did  he  perform  any  business."  The  same 
facts  are  stated  by  10  or  12  witnesses  called  on  the  part  of  the  plaintiff.  Their 
evidence  is  nowhere  denied  or  questioned,  and  is  supported,  if  support  were 
necessaiy,  by  the  witnesses  called  on  behalf  of  the  defendant.  Whether  when  he 
first  went  away  he  was  discharged  or  not  is  imojateriaL  In  the  absence  of 
evidence  to  the  contrary,  it  is  certainly  to  be  inferred  from  the  &ciA  stated  that 
his  service  had  come  to  an  end.  If  so,  it  is  clear  that  he  could  have  no  general 
authority  to  sign  these  acknowledgments  on  behalf  of  the  defendant. 

Then  it  is  said  that  the  pld.intiff  had  no  notice  that  Hazra's  authority  had 
been  put  an  end  to,  and  thereiore  that  as  far  as  he  is  concerned  it  must  be  deemed 
to  have  continued.  Formal  notice  in  cases  of  this  sort  is  not  required.  It  will 
be  enough  if  the  plaintiff  knew  of  the  agent's  authority  having  ceased.  That 
would  depend  upon  his  knowing  whether  Hazra  had  quitted  the  defendant's  ser^ 
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vice,  and  that  his  authority  was  in  that  way  revoked  Their  Lordships  find  that 
Raout  Mull,  who  was  the  plaintiff's  gomashta,  and  apparently  one  of  the  mana- 
gers of  the  kooti  at  Mahigunge,  was  aware  of  the  fact,  and  it  is  nowhere  denied 
that  the  circumstances  under  which  Hazra  had  left,  and  continued  to  be  absent, 
.  were  known.  Biizra  had  gone  to  his  own  country  in  Moorshedabad  Baout  Mnli 
says  that  he  knew  he  had  gone  there,  and  Hazra  is  afterwards  found  to  be  com- 
municating with  the  plaintiff  upon  this  suit.  The  inference  to  be  drawn  from  all 
the  facts  of  the  case  is,  that  the  Plaintiff  or  his  manager  must  have  been  aware 
of  the  situation  in  which  Hazra  was,  and  that  his  connexion  with'  the  defendant 
had  come  to  an  end.  If  that  be  so,  the  plaintiff^s  case  fails,  so  far  as  it  depends 
on  Hazra's  general  authority  from  the  defendant  to  make  the  acknowledgmeniB 
at  the  time  at  which  he  made  theuL 

It  is  then  contended  that  the  defendant  i^ave  a  special  authority  to  Hazra  to 
make  the  very  adiustment  which  constitutes  tie  ackQ6wledgment  ia  question.  If 
that  had  been  made  out,  nothing  of  course  could  have  been  plainer  than  this  case 
would  have  become.  What  is  relied  on  to  establish  the  special  authority  is  a 
letter  alleged  to  have  been  written  by  the  defendant  herself.  The  evidence  of  it  is 
to  be  found  in  the  deposition  of  Baout  Mull,  and  his  statement  is  this :  "  Afte^ 
wards,  in  the  year  1276,  the  Hazra  went  to  his  country  in  Zillah  Moorahedabad. 
Dinomoyi  wrote  a  letter  saying, '  You  have  calculated  interest  at  too  hi^h  a  rate; 
for  this  reason  the  account  cannot  be  adjusted  here.  The  Hazra  is  in  Mooraheda- 
bad ;  he  will  go  to  the  plaintiff  and  when  the  plaintiff  reduces  the  rate  of  interest 
the  account  wiU  be  adjusted."  An  enquiry  in  the  course  of  the  examination  of 
this  witness  was  made  by  the  defendant's  Counsel  as  to  where  letters  were  kept^ 
and  he  says  this . — *'  The  letters  that  used  to  come  when  I  was  present,  I  used  to 
make  over  to  the  serishtadar  of  the  kootL  They  used  to  remain  in  the  kooti  with 
the  gomashta.  The  letter^  that  used  to  come  to  the  gomashta  remained  with 
him.  And  then  again  he  says : — ''  The  said  letter  was  written  after  the  karbar 
was  closed.  I  do  not  remember  the  year.  Dinomoyi  wrote  at  the  conunencement 
of  the  Nagri  year  1926,  or  Bengali  year  1277,  about  the  adjustment  of  the 
accounts  in  Moorshedabad.  I  do  not  rememb^  whether  the  said  letter  was 
to  the  address  of  the  plaintiff,  or  of  me,  or  of  the  gomashta.  I  do  not  remember 
whether  it  contained  the  seal  and  signature  of  Dinomoyi  or  the  signature  of 
Bahda  Chum  in  bakalum.  I  received  the  said  letter  through  the  burkundar 
of  the  plaintifi^s  kooti.  The  said  letter  used  to  remain  in  the  plaintiff's 
serishta.  I  cannot  say  where  it  is  now.''  This  witness  could  not  say  where 
it  was  at  the  time  he  was  speaking,  for  he  was  no  longer  in  the  service  of 
the  plaintiff,  having  left  it  for  some  time.  This  important  letter,  which 
would  be  evidence  of  specific  authority  having  been  given  by  the  lady  to  Hazra 
to  adjust  the  accounts,  was  not  produced,  and  no  attempt  was  made  to  aoooiuit 
for  its  non-production.  The  learned  Judges  of  the  High  Court  do  not  seem  to 
have  recognized  the  weight  of  the  objections  which  arise  from  the  non-production 
of  this  letter,  and  the  want  of  any  proper  explanation  to  account  for  its  absenca 
All  Mr.  Justice  Kemp  says  of  it  is  this :  ''  It  is  to  be  regretted  that  the  plaintiff 
has  not  been  able  to  file  the  letter  from  the  lady,  the  defendant  No.  1,  to  this 
firm."  The  learned  Judge  assumes  in  that  sentence  that  he  was  not  able  to  file 
it,  but  there  is  no  evidence  that  he  was  unable  to  do  so.  If  such  a  letter  existed, 
it  should  have  been  in  his  serishta.  If  any  accident  had  occurred  to  prevent  its 
production,  it  might  have  been  shown.    . 

Their  Lordships  therefore  cannot  a^ee  with  the  Judges  of  the  High  Court 
in  thinking  that  a  special  authority  to  Hazra  to  make  the  acknowledgments  in 
question  was  sufficiently  proved.  It  is  a  cardinal  rule  of  evidence,  not  one  of 
technicality,  but  of  substance,  that  where  written  documents  exist  they  shall  be 
produced  a£  being  the  best  evidence  of  their  own  contents.  Nothii^  is  more 
dangerous  than  to  allow  parol  evidence  to  be  given  of  what  they  are  alleged  to 


<  715 ) 

contain,  when  there  is  reason  to  suppose  that  the  documents  themselves  exist.  If 
a  letter  exists,  it  may  contain  something  very  different  from  that  which  the  witness 
represents  to  be  its  contents.  When  an  important  letter  is  not  produced,  and  no 
explanation  is  given  for  its  non-production,  an  inference  not  unnaturally  arises,  either 
that  the  letter,  if  written,  does  not  contain  that  which  it  is  represented  to  contain, 
and  therefore  that  it  would  not  suit  the  purpose  of  the  party  to  produce  it,  or  that 
no  such  letter  ever  existed. 

Their  Lordships  therefore  think  that  the  parol  contents  of  this  letter  were 
not  properly  received  in  evidence ;  and  they  further  think,  independently  of  the 
technical  point  of  its  admissibility,  that  the  evidence  does  not  afford  trustworthy 
proof  of  the  contents  of  the  supposed  letter.  It  is  to  be  observed  that  there  is  no 
evidence  that  the  adjustment  said  to  have  been  made  in  pursuance  of  it  was  ever 
communicated  to  the  defendant. 

On  these  grounds  their  Lordships  are  of  opinion  that  Hazra's  authority,  what- 
ever it  may  have  been,  did  not  continue  to  the  time  when  these  acknowledgments 
were  signed,  and  that  the  plaintiff  has  failed .  to  prove  any  special  authority  from 
the  lady  to  Hazra  to  make  them. 

Their  Lordships  must  humbly  advise  Her  Majesty  to  reverse  the  judgment  of 
the  High  Court,  and  to  affirm  the  judgment  of  the  Subordinate  Judge,  and  to 
direct  that  the  plaintiff  do  pay  the  costs  of  the  litigation  in  India.  He  must  also 
pay  the  costs  of  this  appeal. 


The  6th  December  1879. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Oudh  Talookdars — Birt  Tenures — Shankallaps — Sub^ettlement — LmdtoUion — 
Act  XVI  of  1865— J.c^  XIII  of  1866— ^c^  XXVI  of  1866, 

On  Appeal  from  the  CowH  of  the  Judioicd  Commissumer  of  OudJi. 

Sir  Maharajah  Drig  B\jai  Sing 

versus 
Gopal  Datt  Panday. 

The  proYisioQ  of  limitation  (as  it  is  called)  in  the  Circular  of  1861  made  no  distinction  between  birt 
tenures  and  all  tenures  in  the  nature  of  shankallaps.  It  applied  to  all  birt  tenures,  but  not  to  shank- 
allaps, except  those  that  were  of  the  nature  of  birt,  as  in  tnis  case.  But  that  proyision  was  in  effect 
repealed  by  Acts  XVI  dt  1865  and  XIII  of  1866,  so  that  a  suit  of  a  birteeah  bocame  cognisable 
notwithstanding  that  he  maj  not  haye  been  in  possession  in  1855. 

Plaintiff  having  been  found  to  have  held  by  an  under-proprietary  right  as  distinguished  from  a 
holding  through  privilege  in  favor,  his  claim  to  a  sub-settlement  was  held  not  barred  by  the  Bules 
contained  in  the  Schedule  to  Act  XXVI  of  1866. 

Mr.  Doyne  and  Mr.  J".  JT.  W.  Arathoon  for  Appellant. 
No  one  for  Respondent. 

The  appellant  is  His  Highness  the  Maharajah  of  Bulrampore,  E.C.S.I.,  and 
the  question  in  litigation  between  him  and  the  respondent  is  as  to  whether  the 
latter  had  established  a  claim  to  under-proprietary  right  as  birt  zemindar  in  two 
villages  and  half  of  a  third,  which  formed  part  of  the  Maharajah's  estate.  The 
facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Committee,  which 
was  delivered  as  follows  by  Sir  Robert  Collier : — 

In  this  case  the  plaintiff  made  a  claim  to  a  settlement  in  virtue  of  his  under- 
proprietary  right,  which  he  describes  as  that  of  a  "  birt  zemindar,*'  in  twenty-eight 
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Villages ;  but  that  claim  has  now  been  reduced  to  a  claim  in  respect  of  two  villages 
and  half  of  a  third.  It  was  at  first  dismissed  by  the  Settlement  Officer,  on  the 
ground  that  inasmuch  as  plaintiff  did  not  prove  that  he  had  been  in  possession  in 
1262  and  1263  Fusli — in  other  words,  in  the  year  1855,  the  year  before  the 
annexation  of  Oudh — his  claim  could  not  be  entertained.  The  Commissioner  of 
Oudh  not  being  satisfied  with  the  decision  on  this  ground,  remanded  the  case ; 
and  upon  remand,  first  the  Settlement  Officer,  and  secondly  the  Commissioner, 
found  that  the  plaintiff  was  entitled  to  the  right  he  claimed,  which  is  sometimes 
described  as  a  "  birt  shankallap  "  right,  sometimes  as  a  "  shankallap  "  right,  (some 
kinds  of  shankallap  being  almost  identical  with  that  of  birt,  some  being  different 
from  it,)  and  an  under-settlement  was  decreed  to  him.  The  Judicial  Commissioner, 
in  pursuance  of  a  power  which  he  possessed,  allowed  an  appeal  to  this  Board  upon 
a  point  of  law,  which  he  states  to  be  whether  paragraph  5  of  ruling  5  of  the 
Judicial  Commissiouer,  which  he  sets  out,  was  or  was  not  correct.  The  ruling  is 
in  these  terms :  "  In  the  investigation  of  this  and  all  cases  of  the  same  nature  it 
must  be  remembered  that  the  extension  of  the  term  of  limitation  made  bj 
Act  XVI  of  1865  is  founded  only  on  the  agreement  of  the  talookdars,  and  does 
not  ^pply  to  tenures  originating  in  favor.  A  claimant  who  cannot  prove  possession 
of  his  shankallap  holding  in  1262-1263  Fusli  has  no  locus  stamdi  in  Court.  This 
ruling  appears  to  be  based  upon  a  Circular  of  1861,  which  their  Lordships  will 
assume  to  have  had  at  the  time  the  force  of  law.  The  passages  in  that  Circular, 
on  which  the  ruling  is  supposed  to  be  founded,  are  principally  these :  The  first 
Section  enacts,  *'  Though  uie  settlement  recently  concluded  with  the  talookdais 
has  been  declared  fintu  and  perpetual,  subject  only  to  reviision  of  assessment,  it 
has  at  the  same  time  been  provided  that  the  rights  of  the  under-proprietors^  or 
parties  holding  intermediate  interest  in  the  land  between  the  talookdar  and  the 
ryot,  shall  be  maintained  as  these  rights  existed  in  1855."  Then  follows  &  24, 
which  relates  to  birt  tenures,  and  is  in  these  terms :  ''  Where  the  birteeah  has  lost 
possession  there  is  no  more  to  be  said.  We  are  not  to  restore  it  to  him.  But  the 
Chief  Commissioner  is  clearly  of  opinion  the  birteeahs  who  are  found  in  direct 
engagement  with  the  State  at  annexation,  or  who  have  uninterruptedly  held  whole 
viUages  on  the  terms  of  their  pottahs  under  the  talookdars,  must  be  maintained 
in  the  full  enjoyment  of  their  rights  in  subordination  to  the  talookdars."  Then 
come  other  Sections  which  illustrate  the  meaning  of  birt.  Section  25  says :  "  The 
meaning  of  the  term  '  birt '  is  a  '  cession.'  It  was  the  purchase  of  the  proprietanr 
rights  subordinate  to  the  talookdar  on  certain  conditions  as  to  payment  oi'rent  whicn 
were  held  to  be  binding,  though  undoubtedly  often  violated  by  superior  power." 
Section  26  runs  thus:  ^'Instructions  are  also  required  regarding  the  trsfttment 
of  shankallap  at  settlement.  Some  shankallap  is  of  much  the  same  nature  as  birt, 
and  therefore  will  be  governed  by  the  same  rules;  but  it  differs  so  far  from  'bai- 
birt '  that  it  is  a  condition  of.  the  former  tenure  that  the  talookdar  can  redeem  it 
at  any  time  by  repaying  the  purchase  money.  The  option  of  availing  himself  of 
this  condition  should  be  afforded  him  at  settlement.  Other  'shankaUap,'  that 
which  is  styled  kooshust  and  is  usually  given  to  Brahmins  and  pundits,  is  a  pare 
maafi  tenure  given  by  the  talookdar,  and  will  be  treated  like  other  rent  free  grants 
by  talookdars."  The  latter  words  refer  us  back  to  s.  20,  which  is  in  these  terms: 
"  Those  birts  conferred  by  fayor,  or  '  regatte '  birts,  as  they  are  styled,  in  contra- 
distinction to  the  former,  or  bai-birts,  are  not  birts  in  their  essential  characteristics, 
but  are  identical  with  the  rent  free  grants  made  by  talookdars,  and  therefore 
liable  to  resumption  by  them  at  regular  settlement^  when  the  Government  will 
take  its  full  share  of  the  rental,  as  has  already  been  explained  in  paragraph  14  of 
the  maafi  iiiles." 

Their  Lordships  observe  that  the  ruling  referred  to  by  the  Judicial  Com- 
missioner draws  a  distinction  in  reference  to  the  application  of  the  term  of 
limitation  (as  it  is  called)  to  birt  tenures,  and  to  tenures  in  the  nature  of  ahan- 
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kallap,  which  are  to  some  extent  different  from  birt  tenures,  and  are  assumed  to 
be  held  at  the  option  of  the  talookdar ;  but  their  Lordships  find  no  such  distinction 
in  the  Circular  of  1861.  The  words  treated  as  words  of  limitation  in  s.  24$  apply 
to  all  birt  tenures.  If  a  shankallap  be  a  birt  tenure  they  apply  to  it ;  if  it  be  not 
a  birt  tenure  they  do  not  apply  to  it,  and  it  follows  that  there  is  no  term  of 
limitation  in  the  Regulation  applicable  to  shankallaps.  But  it  must  be  assumed 
for  the  present  purpose  that  tnis  is  a  shankallap  to  which  the  term  of  limitation, 
as  it  is  called,  applies ;  that  is  to  say,  that  it  is  a  shankallap  of  the  nature  of  a 
birt,  which  seems  to  be  the  eff<^ct  of  all  the  holdings  in  this  case. 

Sections  1  and  24  enact  in  effect  that  if  a  birteeah  is  out  of  possession  in  the 
year  1855  his  claim  cannot  be  recognized.  They  are  not,  in  the  technical  sense, 
enactments  of  limitation,  though  their  effect  is  in  some  respects  the  same,  viz,,  to 
prevent  the  owner  of  a  birt  tenure  being  heard  to  support  his  claim ;  and  they 
appear  to  be  treated  as  enactments  of  limitation' by  the  authorities  in  Oudh,  and 
to  some  extent  by  the  Legislature  itself.  We  then  come  to  a  Statute,  No.  XVI  of 
1865,  which  is  intituled  "An  Act  to  remove  doubts  as  to  the  jurisdiction  of  the 
Revenue  Courts  in  the  Province  of  Oudh."  Section  5  is  in  these  terms :  *'  No  suit 
relating  to  any  under^tenure  which  shall  be  cognisable  in  any  Revenue  Court 
under  this  Act " — and  claims  of  this  kind  come  under  that  category — "  shall  be 
debarred  from  a  hearing  under  the  rules  relating  to  the  limitation  of  suits  in  force 
in  the  Province  of  Oudh  if  the  cause  of  action  shall  have  arisen  on  or  after  the 
13th  day  of  February  1844,"  that  is,  12  years  before  the  annexation  of  Oudh, 
which  occurred  on  the  13th  February  1856.  Act  XIII  of  1866  followed,  which 
is  very  mach  in  pari  rridterid.  The  1st  Section,  after  re-enacting  in  almost  the 
same  words  the  provisions  of  the  5th  Section  of  the  former  Act,  goes  on  to  say, 
*'  And  any  suit  or  appeal  relating  to  any  tenure,  and  cognisable  as  aforesaid,  which 
may  have  beeu  rejected  or  dismissed  upon  the  grqund  that  the  suit  was  barred 
under  the  said  rules,  may  be  revived  and  heard  on  the  merits  if  the  cause  of  suit 
shall  have  arisen  on  or  after  such  day,''  that  day  being  the  13th  February  1844. 
It  appears  to  their  Lordships  that  whether  the  provision  in  the  Regulation  referred 
to  be  considered  a  provision  of  limitation  or  not,  it  was  in  efiect  repealed  by  these 
Statutes,  and  that  the  suit  of  a  birteeah  became  cognisable,  notwitnstanding  that 
he  may  not  have  been  in  possession  in  1855.  Therefore,  as  far  as  any  objection 
could  be  raised  on  the  question  of  limitation,  their  I^ordships  are  of  opinion  that 
these  two  Statutes  are  an  answer  to  it. 

But  it  has  been  contended  that  the  disability,  which  it  is  said  the  plaintiff 
labours  under  to  prove  his  title,  is  not  in  effect  a  disability  under  a  Statute  of 
Limitations,  but  a  disability  affecting  the  title  itself.  Act  No.  XXVI  of  1866  is 
relied  upon  for  this  purpose.  It  is  entitled,  "  An  Act  to  legalise  the  rules  made 
by  the  Chief  Commissioner  of  Oudh  for  the  better  determination  of  certain  claims 
of  subordinate  proprietors  in  that  province ; "  and  it  enacts,  "  Whereas  certain 
rules  have  been  made  by  the  Chief  Commissioner  of  Oudh  for  the  better  determi- 
nation of  certain  claims  by  persons  possessed  of  subordinate  rights  of  property  in 
the  territories  subject  to  his  administration ;  and  whereas  it  is  expedient  that 
such  rules  shall  have  the  force  of  law,  it  is  hereby  enacted  as  follows : — 1.  The 
rules  for  deteimining  the  conditions  to  which  persons  possessed  of  subordinate 
rights  of  property  to  talookas  in  the  territories  subject  to  the  administration  of 
the  Chief  Commissioner  of  Oudh  shaJ^  be  entitled  is  obtain  a  sub-settlement  of 
lands,  villages,  or  sub-divisions  thereof  which  they  held  under  talookdars  on  or 
before  the  13th  day  of  February  1856,  and  for  determining  the  amounts  payable 
to  the  talookdars  by  such  subordinate  proprietors,  which  rules  were  made  by  the 
said  Chief  Commissioner,  sanctioned  by  the  Qovemor-General  of  India  in  Council, 
and  pubUshed  in  the  Oazette  of  Indi^  for  September  1st  1866,  and  which  ai*d 
republished  in  the  schedule  to  this  4-ct,  are  hereby  declared  to  have, the  force  of 
law." 
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It  bas  been  contended  that  the  rules  which  have  the  force  of  law  under  this 
schedule  bar  the  plaintiff's  daim.  The  chief  reliance  has  been  placed  upon  the  Ist 
and  2nd  Sections.  The  first  Section  is  to  the  effect  that — "  The  extension  of  the 
terra  of  limitation  for  the  hearing  of  claims  to  under-proprietary  rights  in  land 
makes  of  itself  no  alteration  in  the  principles  hitherto  observed  in  the  recognition 
of  a  right  to  sub-settlement/*  Rule  2  goes  on  to  say,  "  When  no  rights  are  proved 
to  have  been  exercised  or  enjoyed  by  an  under-proprietor  during  the  period  of 
limitation,  beyond  the  possession  of  certain  lands  as  seer  or  nankar,  no  sub-setUe- 
ment  can  be  made.  But  the  claimants  will  be  entitled,  in  accordance  with  the 
rules  contained  in  the  Circular  Orders  which  have  hitherto  been  in  force  in  Oudh 
upon  this  subject,  to  the  recognition  of  a  proprietary  right  in  such  lands."  •  That 
does  not  apply  to  this  case.  "  To  entitle  the  claimant  to  obtain  a  sub-settlement^ 
he  must  show  that  he  possesses  an  under-proprietary  right  in  the  lands  of  which 
the  sub-settlement  is  claimed,  and  that  such  right  has  been  kept  alive  over  the 
whole  area  claimed  within  the  period  of  limitation."  So  far  it  appears  to  their 
Lordships  that  the  finding  of  the  Courts  is  in  favor  of  the  plaintiff.  He  must  be 
taken  to  have  kept  alive  his  rights  until  he  was  ousted  in  the  year  1851,  which 
their  Lordships  find  upon  the  evidence  was  the  time  when  he  was  ejected,  by  the 
Bajah.  Then  follow  these  words  on  which  reliance  has  been  placed :  '^  He  must 
also  show  that  he,  either  by  himself  or  by  some  other  person  or  persons  from 
whom  he  has  inherited,  has  by  virtue  of  his  under-proprietary  right,  and  not 
merely  through  privilege  granted  on  account  of  service  or  by  favor  of  the 
talookdar,  held  such  lands  under  contract  (pucka)  with  some  degree  of  continuous- 
ness  since  the  village  came  into  the  talooka ; "  and  the  next  Section  explams 
what  is  meant  by  "  some  degree  of  continuousness."  It  has  been  ai^ed  that 
inasmuch  as  this  is  a  shankiQlap  tenure  of  the  kooshust  description,  and  held 
merely  by  favor,  and  not  as  of  right,  the  plaintiff  is  excluded  by  the  above  worda 
Their  Lordships  are  of  opinion,  however,  that  he  is  not  so  excluded ;  they  adopt 
the  findings  of  fact  of  the  different  Courts.  The  claim  of  the  plaintifiT  is  treated 
in  the  first  place  by  the  Settlement  OflScer,  who  originally  dismissed  it  on  the 
grounds  which  have  been  stated,  as  a  claim  not  to  "kooshust,"  but  to  "Mrt 
shankallap."  The  judgment  of  the  first  Court  upon  remand  is  to  this  effect:  *I 
consider  it  proved  that  there  were  five  shankallap  villages  held  by  the  plaintiflTs 
family;  that  about  1256  Fusli"  (it  is  agreed  that  that  should  stand  1258  Fnsli) 
"  they  lost  possession  when  Jadunath  executed  the  conditional  deed  of  sale.  There 
is  proof  that  plaintiff  held  his  share  separately,  from  the  defendant's  own  written 
note  on  the  wajibularz  presented  by  Jadunath  ;  and  as  the  defendant  neglects  to 
produce  the  deed,  there  is  no  evidence  to  show  that  Jadunath  did  or  could  l^allj 
convey  the  rights  of  Gopal  Datt ;  that  the  Rajah  had  no  right  to  eject  him  in  1856 
Fusli,  and  he  is  now  entitled  to  regain  possession  and  to  hold  as  an  under-pro- 
prietor."   That  decision  is  confirmed  by  the  Commissioner,  Mr.  Capper. 

It  appears  to  their  Lordships  that  the  effect  of  the  finding  is  that  the  plaintiff 
did  hold,  not  merely  in  the  words  of  the  Section,  "  through  privilege  granted  on 
account  of  services  or  by  favor  of  the  talookdar,*'  but  by  an  under-proprietary 
right  which  is  distinguished  from  a  holding  through  privilege  in  favor ;  that  he 
was  entitled  to  hold,  not  merely  during  the  will  of  the  talookdar,  to  which  the 
latter  part  of  the  Section  appears  to  point,  but  in  inviiuTn ;  and  their  Lordships 
are  of  opinion  that  from  theHiength  of  his  holding,  which  appears  to  be  consider- 
able, and  the  circumstances  which  have  been  found  in  the  case,  it  may  &irly  he 
inferred  that  he  held  pucka  or  under  contract,  or  at  all  events  under  an  amn|e- 
ment  from  which  a  contract  might  be  inferred.  That  being  so,  their  Lordships 
are  of  opinion  that  he  is  not  excluded,  by  the  words  which  have  been  read,  fit)m 
the  right  of  coming  before  the  Court  and  proving  his  case. 

It  has  not  been  seriously  disputed  that  if  this  be  so^  he  has  held  with  that 
degree  of  continuousness  which  is  required  by  the  Act. 
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For  these  reasons  their  Lordships  are  of  opinion  that  the  decision  appealed 
against  is  right,  and  they  will  humbly  advise  Her  Majesty  that  the  judgment  of 
the  Commissioner  be  affirmed. 


The  11th  December  1879. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Hindoo  Law — Adoption  (by  Widow) — Authority  to  Adopt — Estoppel — Soodras — 

^     Use  of  Gkremoniee. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Indromoni  Chowdhrani 

versus 

Behari  Lai  MuUick,  for  Self  and  as  Guardian  of  Haran  Krishna  Mullick. 

'The  preyions  aetting  up  by  a  Hindoo  widow  of  a  written  anthority  from  her  late  husband  to 
adopts  which  really  never  existed,  was  held  not  to  prevent  her  from  falling  back  upon  a  verbal  pennis- 
sion  to  adopt,  nor  to  aAect  the  credit  of  the  witnesses  who  now  speak  to  the  verbw  authority  to  adopt 
and  to  the  alleged  exercise  of  it  by  her. 

Amongst  Suodras  in  Bengal  no  ceremonies  are  necessary  to  the  validity  of  an  adoption,  in  addition 
to  the  giving  and  taking  of  a  child  in  adoption. 

Mr.  Cowie,  Q.G.^  and  Mr.  Doyn^  for  Appellant 
No  one  for  Respondent. 

The  &cts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Com- 
mittee, which  was  declared  as  follows  by  Sir  James  Colvile : — 

This  suit  was  brought  by  the  plaintiff,  the  widow  of  one  Gopal  Lall  Mullick, 
to  recover  possession  of  property  which  formerly  belonged  to  his  nephew,  Oocool 
Chunder,  who  died  in  November  1841.  Her  case  is  that  upon  Qocool  Chunder's 
death  the  property  claimed  descended  to  his  widow  Brojosoondari,  by  whom  it 
was  enjoyed  during  her  life ;  that  on  her  death,  on  the  3ra  April  1868,  it  devolved 
on  Gopal  Lall  MuUick,  as  the  nearest  collateral  heir  of  Gocool ;  and  that  Gopal 
Lall  Mullick,  who  died  on  the  7th  October  1868,  devised  (for  it  is  under  a  testa* 
mentary  gift  that  she  claims)  all  his  interest  in  it  to  her.  She  treated  Behari 
Laljas  the  principal  defendant,  and  alleged  that  he  was  fraudulently  holding  the 
property  under  the  false  pretence  that  Brojosoondari  had  adopted  his  brother 
Haran  Khrishna,  and  that  he  is  the  guardian  of  her  adopted  son.  The  defend* 
ants  insisted  upon  the  adoption  as  valid,  and  the  question  was  thus  reduced  to 
one  of  title  between  the  plaintiff  and  Haran  Krishna  In  this  state  of  things  the 
principal  questions  which  arise  on  the  Record  are  whether  the  will  upon  which 
the  title  of  the  plaintiff  depends  was  executed  by  her  husband ;  and  if  so, 
whether  her  title  was  defeated  by  a  valid  adoption.  Jlhis  question  of  adoption 
of  course  involves  the  two  issues,  whether  Brojosoondari  had  authority  to  adopts 
and  whether  she  had  in  £9ict  exercised  that  authority  by  adopting  Haran  Khrishna. 
To  these  issues  of  fact  has  been  superadded  one  of  law,  namely,  whether,  sup- 
posing the  adoption  to  have  been  made  in  fact,  but  without  certain  ceremonies, 
those  ceremonies  were  so  essential  to  such  an  adoption  that  the  omission  to  per- 
form them  invalidated  that  which  would  otherwise  have  been,  a  good  adoption. 
The  Lower  Court  found  in  favor  of  the  plaintiff  that  the  will  had  been  executed ; 
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it  found  also  that  the  authority  to  adopt,  which  it  was  said  Bix>josoondaii  had 
exercised,  had  been  given  to  her  by  her  husband ;  but  it  also  found  that  no  adop- 
tion in  fact  by  her  in  exercise  of  that  power  had  been  established,  and  that  if  it 
had  been  established  it  would  have  been  invalid  for  want  of  the  necessary  cen»- 
monies.  The  High  Court  abstained  from  dealing  with  the  issue  as  to  the  will, 
obviously  because  if  the  adoption  were  a  good  adoption  it  would  prevent  any  in- 
terest in  the  property  from  passing  to  Gopal  LaU  MuUick,  and  ho  therefore  could 
have  had  none  to  dispose  of  in  favor  of  the  plaintiff.  And  taking  up  in  the  first 
instance  the  issues  as  to  the  adoption,  it  found  that  the  widow  had  authority  to 
adopt ;  that  she  had  duly  exercised  that  authority ;  and  having  first  referred  to  a 
Full  Bench*  the  question  whether  ceremonies  were  necessary  and  essential  to  aa 
adoption  in  the  case  of  Soodras,  and  having  received  from  that  body  a  certificate 
that  they  were  not  essential,  it  adopted  that  finding;  and  so  disposed  of  die 
question  of  law.  The  result  was  a  decree  dismissing  the  plaintiff's  suit ;  and  the 
present  appeal  is  against  that  decree. 

Before  considering  the  question  of  adoption,  it  may  be  weH  to  refer  a  little 
ipore  particularly  to  some  of  the  antecedent  facts  of  the  case.     Gocool  Chunder, 
as  has  already  been  said,  died  in  November  1841.    He  left  him  surviving,  not 
only  his  widow,  but  Oobind  LaU  MuUick,  his  father.     The  estate  in  question 
had  descended  to  him  and    a  deceased    brother  Brojendro    Chunder  MuUick 
from  their  paternal  grandfather,  either  directly  or  through  their  mother  Eash- 
moni  Dossee,  it  does   not   appear    very   cleaxly   which.      Brojendro   Chunder 
Mullick    died  without  children,  and    unmarried,  and  his  eight   annas  share 
passed  by  law  to  his  father.    For  several  years  the  father-in-law  and  the  widow 
appear  to  have  gone  on  harmoniously.     She  was  probably  very  young,  her  ho8- 
band  having  died  young,  and  the  father-in-law  naturally  administered  the  whole 
estate.    Then  quarrels   began  between '  them,  and  (jk>bind  LaU  seems  to  have 
conceived  the  notion  of  defeating  the  widow's  estate  altogether  by  setting  up  a  case 
that  his  son  Gocool  Chunder  had  in  his  lifetime  adopted  a  cousin  Doyodronath  by 
name,  who  was  one  of  the  grandsons  of  Gopal  LaU  MuUick.     Litigation  ensued, 
and  in  the  course  of  that  litigation  the  widow  appears  to  have  pleaded  a  written 
authority  to  adopt.    The  case  was  tried  before  a  Principal  Sudder  Ameen,  who 
decided  against  her  authority  to  adopt,  but  also  decided  against  the  case  of  adop- 
tion by  her  husband  which  was  set  up  by  Gobind  LaU  MuUick.    The  result  of 
this  decision,  -if  it  had  stood,  would  have  been  to  confirm  Brojosoondari  in  her 
widow^s  estate,  but  with  a  negation  of  the  genuineness  of  the  written  anu/maii 
patro  which  she  had  set  up.    On  appeal  the  Sudder  Court  took  the  somewhat 
singular  course  of  saying  that  inasmuch  as  the  property  was  situated  in  different 
zUlabs,  and  their  previous  leave  to  bring  the  suit  in  tne  zillah  in  which  it  was 
brought  had  not  been  obtained,  the  whole  proceedings  were  coram  non  jtidice  and 
must  be^  again.     In  that  state  of  things,  Gobind  LaU  MulUck,  the  father-in-law, 
died  in  the  month  of  March  1858.    Shortly  after  his  death  the  solehnamah,  or 
instrument  of  compromise,  on  which  so  much  turns  in  this  case,  was  executed 
between  Gopal  LaU  MuUick  and  the  widow.     It  contains  clear  admissions  on  the 
part  of  Gopal  LaU  that  the  case  set  up  by  his  brother  Grobind  LaU  as  to  the 
adoption  of  Doyodronath  was  a  false  case,  and  that  the  widow  had  an  aothority 
from  her  husband  to  adopt  five  sons  in  succession.     It  further  contains  the  follow- 
ing provision :  ''And  you  stall  take  as  your  adopted  son,  in  the  manner  prescribed 
by  tne  Shastras,  the  son  bom  of  the  womb  of  the  wife  of  Anund  Mohun  Mullick, 
your  sister's  husband  ;  that  is  to  say,  the  son  bom  of  the  womb  of  your  uterine 
sister ;  but  if  for  any  cause  you  caimot  adopt  'that  son,  you  shaU,  by  adopting 
successively  the  sons  of  any  other  person  or  persons  of  the  same  caste  with  your- 
self, maintain  in  accordance  with  your  husband's  permission  the  Une  of  persoiig 
by  whom  offeringat  of  water  and  the  funeral  cake  are  to  be  made  to  yourself  anj 

*  SeB  21  W.  B.  286. 
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your  husband,  and  to  the  pitriloka  (ancestors)  of  both  of  you."  This  solehnamah 
also  contained  a  confirmation  oi  the  gifts  which  Gobind  Lall  was  said  to  have 
made  out  of  the  eight  annas  share  which  he  inherited  from  his  son  Brojendro 
Mullick,  viz.,  two  guts  of  four  annas,  and  of  one  anna  to  Qopal  Lall  MuUick,  and 
a  gift  of  the  remauiing  three  annas  to  Brojosoondari  herself ;  and  further,  an  agree- 
ment between  the  parties  thenceforth  to  hold  the  estate  in  the  proportions  of  11 
annas  and  5  annas. 

It  appears  to  their  Lordships  impossible  for  the  representative  of  Oopal  Lall, 
claiming  through  him,  to  contend  in  the  face  of  this  document  that  there  was  no 
power  to  adopt.  Two  Courts,  moreover,  have  found  that  there  was  authority  to 
adopt,  and  their  Lordships  feel  bound  in  this,  if  in  any  case,  to  adhere  to  tiieir  rule 
of  not  disturbing  the  concurrent  finding  of  two  Courts  upon  an  issue  of  fact.  It 
has  however  been  strongly  argued  before  them  that  inasmuch  as  the  widow  once 
set  up  a  written  authority  to  adopt,  whereas  the  witnesses  who  now  speak  to  the 
adoption  seek  to  prove  only  a  verbal  authority  to  adopt,  so  much  discredit  attaches 
to  the  case  for  the  adoption  that  the  witnesses  who  depose  to  it  are  not  to  be 
believed  when  in  conflict  with  those  for  the  plaintiff.  Their  Lordships  do  not 
conceive  that  that  ailment  is  well  founded.  The  solehnamah,  it  may  be  observed, 
does  not  itself  state  whether  the  authority  to  adopt  was  written  or  verbal  It 
may  well  be  that  according  to  the  course,  unhappily  too  common,  of  Hindoo  liti-. 
gation,  when  the  widow  n>und  that  her  father-in-law,  who  was  the  principal 
witness,  if  the  story  now  told  is  true,  to  the  giving  the  verbal  authority  to  adopt, 
had  turned  round  upon  her  and  was  seeking  to  dispossess  her  by  setting  up  a  false 
casQ  of  an  adoption  by  her  husband,  she  may  have  been  advised,  and  may  have 
been  foolish  and  wicked  enough  to  adopt  the  advice,  to  set  up  a  written  authority 
to  adopt  which  really  never  existed.  And  she  may  at  the  time  when  the  solehnamah 
was  executed  have  abandoned  that  case,  and  fallen  back  upon  a  verbal  permission 
to  adopt  which  was  then  admitted.  But  if  this  were  so,  her  inconsistent  conduct 
would  not  affect  the  credit  of  those  witnesses  who  now  speak  to  the  verbal 
authority  to  adopt,  and  to  the  alleged  exercise  of  it  by  her.  Therefore  their 
Lordships  think  that  this  argument  ought  not  to  have  much  weight  with  them  in 
determining  the  credit  of  the  witnesses  who  have  sworn  to  the  adoption. 

The  story  of  the  adoption  as  told  by  the  defendant's  witnesses,  is  as  follows : 
Brojosoondari,  who  had  previously  adopted  one  Komesh  Chowdhry,  and  after  his 
death  had  taken  some  steps  to  procure  in  adoption  a  son  of  one  Mozoomdar,  an 
adoption  which  it  is  clear  on  the  evidence  was  never  perfected,  determined  to 
adopt  Haran  Krishna,  the  second  son  of  Anund  Mohun  MuUick,  being  a  person 
answering  to  the  description  in  the  solehnamah  of  the  child  to  be  taken  in  adoption. 
The  childwas  formally  given  and  received  in  adoption  at  Brojosoondari's  house  at 
Neemteeta  in  Zillah  Moorshedabad  on  the  20th  December  1867,  corresponding 
with  the  6th  Pous,  B.  1274 ;  but  no  religious  ceremonies  were  performed  on  that 
occasion.  A  few  days  afterwards  she  went  to  a  place  called  Ashtamoonis^a  in 
Zillah  Pubna,  which  was  the  home  of  her  father,  and  took  up  her  abode  T^ith 
Gourang  Chunder  Roy,  her  nephew  or  cousin,  taking  with  her  Haran  Krishna,  the 
adopted  son.  Three  months  afterwards,  in  the  month  of  Cheyt,  she  caused  the 
putreshti  jag  ceremonies,  including  the  Datta  Homam  or  burnt  sacrifice,  to  be 
celebrated  under  her  auspices  in  the  house  of  this  Gourang  Chunder  Boy ;  ai\d  on 
that  occasion  executed  a  waseeutnamah  in  favor  of  BShari  Lall,  authorising  him  to 
act  as  guardian  of,  and  manager  of  the  estate  for,  the  adopted  son  during  his 
minority.  On  the  following  day,  the  31st  March  1868,  she  further  recognised  the 
adoption  by  executing  a  perwannah  to  the  ryots,  declaring  that  she  had  adop^ 
this  child,  and  that  they  were  to  pay  their  rent  to  Behari  Lall  on  his  accotmt. 
She  died  at  Ashtamoonissa  a  few  days  afterwards,  on  the  3rd  April  1868»  and  at 
her  obsequies,  which  took  place  there,  Haran  Krishna  took  the  part  which  it  ifl 
usual  and  proper  for  a  son  of  the  deceased  to  take.     After  the  return  of  ihjb 
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defidDdants  to  Neemteeta  there  was  a  dispute  as  to  the  fact  of  the  adoption,  and 
Glopal  Lall  MuUick  and  his  faction  appear  to  have  got  possession,  temporarily  at 
least,  of  the  house  of  Brojosoondari  at  Neemteeta.  It  is  pretty  clearly  established 
that  Grc^al  Lall  Mullick  performed  or  affected  to  perform  the  sradh,  which  is 
customajily  performed  30  days  after  the  death  of  the  deceased,  at  her  house,  whilst 
Haran  Krishna,  as  her  adopted  son,  was  performing  a  rival  sradh  in  the  house  of 
his  natural  father.  But  although  Gopal  Lall  Mullick  may  have  got  tempoiary 
possession  of  the  house,  there  is  nothing  to  show  that  he  ever  got  possession  of  the 
property.  There  is  iai  the  Record  some  evidence  of  a  threat^ed  or  appreh^oded 
disturbance,  and  of  some  persons  havii^  been  bound  over  to  keep  the  peace,  but 
there  is  nothing  to  show  how  Haran  Krishna  got  into  possession,  as  he  unques- 
tionably did  get  into  possession,  or  that  Oopal  Lall  Mullick  ever  took  any  legal 
proceedings  to  disturb  or  question  that-  possession.  That  id  the  general  effect  of 
the  evidenu)e  in-  favor  of  the  adoption. 

On  the  other  side  there  are  a  gr^eat  many  witnesses  who  deny  altogether  the 
fact  of  the  adoption.  Some  of  them,  relying  on  the  absence  of  the  usual  publioity, 
say  that  if  th^i^e  had  been  an  adoption  they  must  have  known  of  it ;  that  they 
would  have  been  invited  guests,  and  would  have  been  present  at  the  ceremony; 
others  again  attempt  to  prove  two  distinct  alibis,  one  being  directed  to  show  thai 
Brojosoondari  was  not  at  Neemteeta,  where  the  adoption  is  said  to  have  taken 
place  in  the  month  <^  Pous,  but  had  quitted  it  for  Aishtamoonlssa  in  the  preceding 
month  of  Aughran  or  at  some  prior  time ;  the  other  to  show  that  Haran  Krishna 
did  not  accompany  her,  but  remained  in  the  interval  between  Pous  and  Oheyt  in 
the  house  of  his  natural  £sither.  It  may  be  remarked  that  the  most  respectable 
witness  who  speaks  to  the  presence  of  Haran  Krishna  in  the  house  of  his  natural 
father  at  one  time  during  this  period  is  the  pleader  who  w'as  exanjiined  first  for  the 
plaintiff,  and  that  his  testimony  is  not  absolutely  inconsistent  with  the  defendant's 
case,  because  it  is  part  of  that  case  that  Harao;!  nLrishna  was  not  at  Ashtamoonissa 
during  the  whole  time  of  Brojosoondari's  residence  there,  but  in  eoQsequence  of  the 
illness  of  his  natviral  mother  was.  sent  back  to  his  natural  fishers  house  at 
Neemteeta  for  a  time,  returning  in  or  before  Cheyt  to  Ashtamoonissa.  The 
evidence,  however,  of  other  witnesses  who  speak  to  the  fact  pf  his  continued 
residence  at  Neen;iteeta  is  utterly  irreconcilable  with  the  notion  of  bis  having  gone 
with  Brojosoondari  to  Ashtamoonissa,  or  indeed  with  his  ever  having  been  there. 
Therefore  the^  is  a  direct  conflict  of  evidence,  and  it  is  perfectly  impossible  to 
reconcile  the  two  stories.  The  learned  Judges  of  the  High  Court  seem  to  have 
gone  very  caiiefuUy  through  the  evidence  on  both  sides,  and  their  jl[^ordships  ate 
not  di0po8ed  to  dissent  from  the  conclusion  to  which  they  can^e,  that  the  testimony 
of  the  witnesses  on  the  part  of  the  defendant,  and  especudly  tbat  of  Gouiang 
Chunder  Boy,  is  more  worthy  of  credit  than  that  of  the  witnesses  for  the  plaintiff. 
It  is  not  necessary  for  their  Lordships  to  go  in  detail  through  the  evidence  on  both 
sides.  It  is  sufficient  to  say  that  the  conclusion  to  which  the  High  Court  came  is 
that  to  which  their  Lordships,  after  hearing  the  whole  of  the  evidence  read,  would 
themselves  have  been  disposed  to  come,  and  that  they  also  think  it  is  oonflrmed 
by  the  probabilities  of  the  case.  One  of  the  ailments  on  the  other  side  as  to  the 
improbability  of  the  alleged  adoption  was  founded  upon  the  state  of  ill  feeling 
which  is  said  to  have  existed,  and  which  does  seem  at  one  time  to  have  existed, 
between  Broiosoq];idaii  and  %nund  Mohun,  and  her  sister.  It  is  not,  however, 
shown  that  tna.t  state  of  feeling,  if  it  existed  at  one  time,  contini^ed  to  exist  up  to 
the  time  of  the  alleged  adoption.  That  it  once  existed  is  a  circumst^ce  which 
may  perhaps  explain  wJiy,  instead  of  taking  Haran  Krishna  in  the  first  instance, 
Brojosoondari  adopted  Romesh  Chowdry,  and  afterwards  showed  some  disposition 
to  adopt  a  second  person  out  of  tbe  family ;  but  it  seems  very  difficult  to  reconcile 
the  hypothesis  that  her  hostility  toward  Anund  Mohun  and  his  wife  continued  up 
to  the  time  of  her  death,  w^t][i  the  unquestionable  fact  that  4^ni;ind  Mohun's  son 
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Behari  was  with  her  at  Ashtamoonissa,  a  place  distant  from  his  and  her  ordinary 
abode,  for  some  time  before,  and  up  to,  the  time  of  her  death.  The  reasonable 
inference  to  be  drawn  from  that  fact  is  that  whatever  may  have  been  the  state  of 
feeling  at  a  previous  time  between  Brojosoondari  and  Anund  Mohun,  his  branch 
of  the  family  had  been  restored  to  her  favor.  Another  point  which  was  much 
argued  as  throwing  discredit  upon  the  evidence  for  the  adoption  was  founded  on 
a  document  which  the  High  Court  has  held  was  not  properly  proved  in  the  cause, 
and  which  certainly  might  have  been  better  proved  if  the  person  to  whom  it  is 
said  to  have  been  addressed  had  been  produced  as  a  witness.  This  is  the  letter 
which  Anund  Mohun  is  said  to  have  written  on  receiving  the  news  of  Brojosoon- 
dari's  death  to  one  Gour  Soonder  Chowdry,  and  in  which  he  is  supposed  to  speak 
of  her  having  executed  a  gift  on  her  deathbed  in  favor  of  his  son  Behari,  a  gift 
incoiteistent  with  the  alleged  adoption.  Their  Lordships  are  not  prepared  tb  say 
that  if  this  letter  had  been  better  proved  it  might  not  have  been  explained  as 
refendog  to  the  waseeutnamah  under  which  Behari  has  certainly  acted  as  guardian 
of  the  adopted  son,  though  the  document  itself  is  lost.  On  the  other  hand  the 
facts  already  stated  as  to  the  possession  of  the  estate  by  Behari  as  guardian  for 
Haraa  Krishna^  and  the  omission  of  Gopal  Lall  to  take  le^  proceedings  to  obtain 
possession,  and  the  perwannah  to  the  tenants,  which  the  High  Court  has  found  to 
have  been  executed  by  Brojosoondari  in  her  lifetime,  go  far  to  corroborate  the 
general  truth  of  the  oral  evidence  in  favor  of  the  defendant. 

Upon  the  whole,  therefore,  their  Lordships  are  of  opinion,  after  weighing  the 
evidence  on  both  sides,  that  they  must  affirm  the  decision  of  the  High  Court  as  to 
the  fact  of  adoption. 

The  next  question  to  be  considered  is  the  correctness  of  the  finding  of  the 
High  Court  to  the  effect  that  amongst  Sudras  in  Bengal  no  ceremonies  are  neces- 
sary in  addition  to  the  giving  and  taking  the  child  in  adoption.  The  strongest 
argument  against  this  proposition  is,. of  course,  founded  on  the  56th  sloka  of  s.  5 
of  the  Dattaka  Mimansa,  which  says,  "It  is  therefore  established  that  the  filial 
relation  of  adopted  sons  is  occasioned  only  by  the  proper  ceremonies,  of  gift, 
a^cceptance,  and  burnt  sacrifice,  and  so  forth ;  should  either  be  wanting,  the  filial 
relation  even  fails."  It  is  admitted  that  whatever  may  be  the  force  of  the  words 
''  so  forth  "  in  the  case  of  Brahmins,  or  members  of  the  other  superior  classes,  the 
only  religious  ceremony  that  is  essential  to  an  adoption  by  a  Sudra  is  the  Datta 
Homam,  or  burnt  sacrifice,  which  it  is  said  he,  though  as  incompetent  to  perform 
that  for  himself  as  he  is  to  repeat  the  prescribed  texts  of  the  Vedas,  mav  perform 
by  the  intervention  of  a  Brahmin  priest.  The  authorities,  however,  which  have 
been  with  great  candour  fully  cited  by  Mr.  Cowie,  show  that  it  has  long  been 
qjUestioned  whether  even  the  performance  of  the  Datta  Homam  was  essential  to  a 
valid  adoption,  at  all  events  in  the  case  of  Sudraa  Jagganatha  lays  down 
(3  Diffest  244)  this  broad  proposition:  "The  oblation  to  ure  with  holy  words 
from  the  Veda  is  an  unessential  part  of  the  ceremony ;  even  though  it  bo  defec- 
tive, the  adoption  is  nevertheless  valid,"  and  in  arguing  in  support  of  this  propo- 
sition he  seems  to  make  no  distinction  between  Sudras  and  the  superior  castes. 
In  the  case  before  the  Privy  Council,  2  Eiiapp  287  (which  it  appears  was  a  case 
between  Brahmins),  Lord  Wyndford  says  in  his  judgment,  "  But  althoi^h  neither 
written  acknowledgments  nor  the  performance  of  any  religious  ceremonial  are 
essential  to  the  vididity  of  adoptions,  such  acknowledgments  are  usually  given, 
and  such  ceremonies  observed,  and  notice  given  of  the  times  when  adoptions  are 
to  take  place  in  all  families  of  distinction  as  those  of  zemindars  or  opulent  Brah- 
mins, that  wherever  these  have  been  omitted,  it  behoves  the  Court  to  regard  with 
extreme  suspicion  the  proof  offered  in  support  of  an  adoption."  This  statement  of 
the  law  is  perhaps  of  more  value  than  it  would  otherwise  have  been,  when  it  is 
considered  that  the  case  was  argued  on  one  side  by  Mr.  Sergeant  Spankie,  who 
had  great  experience  in  India  and  probably  was  better  acquainted  than  English 
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Coansel  at  that  period  generally  were  with  questions  of  Hindoo  usage  and  law. 
It  cannot,  however^  he  considered  as  more  than  a  dictum,  since  the  (Jkcision  was 
against  the  adoption  as  a  fact.  It  was,  nevertheless,  in  accordance  with  the  law 
as  then  laid  down  by  Sir  Thomas  Strange  at  pp.  83  and  84  of  the  1st  voL  of  his 
Treatise,  1st  edit.,  and  the  authorities  cited  by  him.  Then  it  has  been  more 
recently  decided  in  the  Madras  High  C!ourt  that  even  in  the  case  of  an  adoption 
by  a  Brahmini  woman  the  ceremony  is  not  necessary.  Their  Lordships  intend  to 
follow  the  example  of  the  High  Court  in  this  case  in  not  considering  to  what 
extent  the  Madras  decision  is  correct  and  how  far  the  ceremonies  may  be  omitted 
in  the  case  of  adoption  by  a  Brahmini  woman.  They  may,  however,  observe  that 
the  reasoning  of  tne  Madras  Court  applies  even  a  fortiori  to  Sudras.  The  other 
Indian  decisions  which  have  been  jcited^  and  particularly  those  of  the  late  Sudder 
Dewanny  Adawlut,  clearly  show  that  the  present  question  has  long  been  treated  as 
an^open  and  vexed  one  by  pundits  as  wen  as  Judges.  It  was  so  treated  in  a  case 
before  their  Lordships  in  1§72,  Sreenarain  Mitter  v.  Srinisti  Krishna*  11  B.  L.  R 
P.  C.  171,  but  was  not  then  decided,  the  suit  being  dismissed  upon  another 
ground.  Lastly^  the  Full  Bench  in  this  case  appears  to  have  satisfied  itself  that 
the  passage  in  the  Dattaka  Nimaya,  upon  which  Pundit  Shamachnm  Sircar  in 
his  Yyavastha  Darpana  relies  as  an  answer  to  those  who  deny  that  the  perform- 
ance of  the  Datta  Homam  is  essential  to  an  adoption  by  a  Sudra,  is  in  &ct  an 
authority  the  other  way. 

Upon  the  whole,  then,  their  Lordships  have  come  to  the  conclusion  that  the 
weight  of  authority  is  in  favor  of  the  finding  of  the  Full  Bench  of  the  Hjgfa 
Court 

They  would  have  been  sorry  to  come  to  a  different  conclusion,  because, 
although  it  may  be  true  that  the  use  of  the  ceremony  in  question  on  the  occasion 
of  an  adoption  is  so  general  amongst  Sudras  that  the  absence  of  it  may  &iriy,  as 
Lord  Wyjidford  observed,  cast  suspicion  upon  a  doubtful  case  of  ^option,  yet  to 
hold  that  where  the  giving  and  taking  of  a  child  in  adoption  are  established,  the 
omission  of  the  ceremony  invalidates  that  adoption,  would  mischievously,  as  they 
conceive,  strengthen  the  meshes  of  the  purely  ceremonial  law,  and  tend  to 
encourage  suits  to  impeach  bond  fide  adoptions.  Their  Lordships,  agreeing  with 
and  adoptixig  the  finding  of  the  Full  Bench  of  the  High  Court,  do  not  tlunk  it 
necessary  to  consider  what  would  be  the  effect  of  the  subsequent  ceremonies  per- 
formed at  Ashtamoonissa  as  a  remedy  of  any  defect  which  up  to  that  time  may 
have  existed  in  the  adoption.  "iThey  only  observe  that  they  have  not  been  referred 
to  any  distinct  authority  that  the  defect  may  not  be  so  supplied,  particularly  in 
cases  where,  as  here,  according  to  the  evidence,  it  was  &om  the  first  announced 
that  the  ceremonies  usually  incident  to  an  adoption  would  take  pli^  at  a 
subsequeint  time. 

The  title  of  the  defendant  being  established,  their  Lordships  need  not  con- 
sider whet^her  the  will,  which  is  an  essential  link  in  that  of  the  plaintiff,  has  been 
^proved,  and  thev  will  humbly  advise  Her  Majesty  to  aflSrm  the  decree  of  the  High 
Court,  and  to  dismiss  this  appeal.    There  will  of  course  be  no  order  for  costs,  toe 
case  having  been  heard  ex  parte. 

*  NozQ.  Noagendro  dwndro  Mittro  v.  Sreemutty  Kithen  Soondary  Dtusee,  19  W.  R.  133  ;  2  &tb« 
P.  C.  B.774.  _  .     .        r .- 
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The  ISth  December  1879. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

Hi/ndoo  La/u> — Succeesum — ImpaHibUUyh-^Zemindary  of  Nuzvid — CoTistruction 

of  Surmvd — Prvmogenitu/re. 

On  Appeal  from  the  High  Cowrt  at  Mad/roB. 

Rajah  Venkata  Narasimha  Appa  Row  Bahadur 

versus 
Rajah  Narayya  Appa  Row  Bahadur  and  others, 

and 

By  order  of  Reviyor  of  the  said  Rajah  Venkata  Narasimha  Appa  Row  Bahadur 

versus 
The  Court  of  Wards,  acting  on  behalf  of  the  late  Respondent,  Rigah  Narayya 

Appa  Row  Bahadur,  now  deceased,  and  others. 

Where  an  ancient  zemindary,  which  under  the  Mahomedan  Govenunent  was  a  family  raj 
descendible  to  a  single  heir  according  to  the  role  of  primogeniture/was  under  the  Britiafa  GoTem- 
ment  diyided  into  two  distinct  semindarifiSi  one  of  which  (the  larger)  was  granted  to  the  eldest  son, 
and  the  other  to  the  second  son,  their  Lordships,  without  expressing  any  opinion  as  to  whether  the 
former  (with  which  they  had  nothing  to  do  in  this  app«al)  was  or  was  not  impartible  or  descendible  to 
a  single  heir,  held,  according  to  the  proper  constraction  of  the  sannnd  under  which  the  latter  was 
granted  to  the  second  son  and  his  heirs  or  assigns  for  ever,  that  the  semindary  thereby  created  for  the 
first  time  was  not  impartible  or  descendible  otherwise  than  according  to  the  ordinary  rale  of  the 
Hindoo  law.  ' 

The  Hunmpare  Oue,  distinguished. 

Mr.  Corme,,Q,C.,  and  Mr.  Orady  for  Appellant. 
Mr.  Leith,  Q,C.,  and  Mr.  Mayne  for  Respondents* 

The  judgment  of  the  Judicial  Committee,  in  which  the  fisu^ts  of  the  case  are 
fiilly  stated,  was  delivered  as  follows  by  Sir  Ba/mes  Peacock : — 

This  is  an  appeal  from  a  judgment  and  decree  of  the  High  Court  of  Judica- 
ture at  Madras^  affirming  a  judgment  and  decree  of  the  Acting  District  Judge  of 
Guntur,  in  a  suit  in  which  the  appellant  was  the  plaintiff,  and  the  deceased 
respondent.  Rajah  Narayya  Appa  Row,  was  one,  and  the  principal  one,  of  the 
defendants. 

The  suit  was  brought  to  recover,  amongst  other  things,  a  sixth  part  or  share 
of  the  zemindary  of  the  six  pergunnahs  of  Nuzvid,  in  the  Eondapalli  Circar,  to 
which  the  plaintiff  claimed  to  Jbe  entitled  by  inheritance,  as  one  of  the  six  sons  of 
Rajah  Shobhanadri. 

It  was  not  disputed  that  the  zemindary,  prior  to  the  year  1802,  formed  part 
of  an  ancient  and  much  larger  estate,  which  was  indivisible  and  descendible  to  a 
single  heir,  and  that  prior  to  the  British  rule  it  was  a  military  jagheer  held  on  the 
tenure  of  military  service,  and  in  the  nature  of  a  raj  or  principality. 

It  is  unnecessary  to  trace  the  succession  to  fhe  ancient  zemindary  farther 
back  than  to  the  year  1772.  It  is  found  by  the  Judge  of  the  First  Court  that  in 
that  year,  Yankatadri,  who  had  succeeded  to  the  estate,  died,  and  was  succeeded 
by  his  son  Narayya,  who  was  proclaimed  a  rebel,  and  made  a  State  prisoner  in 
1783.  The  entire  estate  was  confiscated  and  resumed  by  Government,  and  in  the 
year  1784  was  restored  to  Venkata  Narasimha,  the  eldest  son  of  Narrayya,  the 
rebel.  It  may  be  assumed  that  the  estate,  which  was  restored  in  its  entirety,  was 
restored  as  it  existed  prior  to  the  confiscation,  and  that  the  rule  as  to  imparti- 
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bility  and  descent  continued  as  before.     See  the  Hih7i8Cf,pore  Case,  12  Moore  Ind. 
Appeals,  p.  1.*        ' 

Narayya,  the  rebel,  had  three  sons,  Yenkata  Narasimha,  the  eldest,  to  whom 
the  estate  was  restored,  Ramachandra,  and  Narasimha. 

In  1793  the  estate,  was  again  resumed  by  Qovernm^it  for  arrears  of  revenue, 
and  in  1802  two  new  zemindaries  were  carved  out  of  it,  of  which  the  zemindaiy 
of  Nuzvid,  now  the  subject  of  dispute,  was  granted  to  the  second  son,  Ramach- 
andra, tod  the  other,  Nidadavolu,  which  was  of  much  greater  extent,  to  the  eldest 
son  Yenkata  Narasimha. 

Upon  the  death  of  Ramachandra,  he  was  succeeded  by  his  only  son, 
Shobanadri.  In  1816  the  third  brother,  Narasimha,  brought  a  suit  against  his 
eldest  brother,  the  zemindar  of  Nidadavolu,  and  against  the  guardian  of  the 
minor  zemindar  of  Nuzvid,  in  which  he  claimed  one-tnird  of  the  whole  property 
as  being  joint  and  divisible  family  property.  He  obtained  a  decree  in  his  favor 
in  the  original  Court.  This  was  reversed  on  appeal  by  the  Sadder  Court,  and  his 
suit  was  dismissed.  The  ground  of  the  decision  was  that  the  act  of  the  Grovem- 
ment  in  creating  the  two  zemindaries  was  an  act  of  State,  and  that  the  zemindars 
held  by  a  title  which  the  Courts  could  not  question.  No  appeal  was  preferred 
aminst  the  decree  of  the  Sudder  Court,  wliich  became  final  The  unsucceasfiil 
pLdntiff  died  some  time  after  the  decree,  and  an  arrangement  was  made  by  which 
the  two  zemindars  settled  an  annual  sum  upon  his  family  for  their  maintenance. 
This  was  afterwards  commuted  into  a  grant  of  land  in  full  of  all  claims  past  and 
future.  Whatever,  therefore,  might  have  been  the  rights  of  the  third  brother, 
Narasimha,  they  have  been  extinguished. 

On  the  7th  December  1864(  the  eldest  of  the  said  three  brothers,  the  zemindar 
of  Nidadavolu,  died,  leaving  two  childless  widows,  and  a  will,  in  which  he  ex- 
pressed a  wish  that  his  estates  should  be  divided  equally  between  his  widowa 
The  Collector,  in  reporting  the  facts  to  the  Board  of  Revenue,  expressed  his 
opinion  that  the  elder  wife  should  be  recognised  as  successor,  and  that  no  division 
01  the  estates  should  be  allowed,  as  they  were  of  ancient  origin. 

Shobanadri,  the  second  holder  of  the  newly-created  Nuzvid  zemindary,  had 
six  sons.  In  1866  his  extravagance  and  mismanagement  of  the  estate  had  caused 
quarrels  between  himself  and  his  eldest  son,  Narayya,  the  principal  defendant, 
and  the  original  first  respondent,  for  the  settlement  of  which  the  assistance  of 
the  Collector  and  the  Government  was  invoked.  In  consequence  of  these  dis- 
putes, Shobanadri  presented  a  petition  to  Government  in  November  1866, 
praying  that  orders  might  be  issued  for  the  division  of  his  estate  among  his 
sons.  On  the  7th  January  1867  the  Government  replied,  referring  him  to  the 
Collector,  to  whom  instructions  had  been  communicated  on  the  subject  of  his 
petition.  What  those  instructions  were  does  not  appear.  From  what  follows, 
however,  it  is  evident,  as  stated  by  the  respondents  in  their  case,  that  his  request 
for  a  division  was  refused. 

Shobanadri  died  on  the  28th  October  1868,  leaving  six  sons,  of  whom  the 

Slaintiff  was  one.    The  eldest,  Narayya,  was  placed  in  possession  of  the  zemin- 
ary  by  the  Collector,  and  on  the  19th  December  was  registered  under  the  orders 
of  the  Board  of  Revenue  as  zemindar  of  Nuzvid. 

On  the  30th  November  1868,  Yenkata  Narasimha,  the  plaintiff  and  present 
appellant,  petiti(Hied  Government^  praying  for  a  division  of  the  zemindary,  and 
was  informed  in  reply  that  the  estate  was  not  divisible.  He  repeated  his  appli- 
cation on  the  26th  January  1869,  referring  to  the  wish  expressed  by  his  feU^ner 
that  the  zemindary  should  be  divided  among  his  sons.  To  this  petition  the 
Government  again  replied  that  the  zemindary  cannot  be  divided,  except  under 
the  provisions  of  Reg.  XXY  of  1802,  or  in  conformity  with  a  decree  of  a  com- 
petent Court. 
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On  the  20th  October  I87I9  the  pl&intiff  commenced  his  suit  again^  the 
deceased  respondent^  NeoKjyB^  as  the  principal  defendant,  and  joined  his  four 
other  brothers  as  co-defendants. 

The  first  defendant^  Narayya,  put  in  a  written  statement,  and  contended  that 
the  disputed  zemindary  was  an  ancient  zemindarj,  and  of  the  nature  of  an  im* 
partible  rai.  The  other  defendante  uphdd  the  plaintiff's  right  to  a  division  of 
the  zemindary,  but  stated  that  the  plaintiff  had  no  cause  of.  action  liigainst  them. 

On  the  8th  July,  the  First  Court,  framed,  amongst  others,  the  fol^^win^  tissue, 
viz,f  **  Whether  the  real  property  oonstituting  the  zemilidary  of  Nuzvid  is  dmsiUe 
or  not,"  and  having  found  that  issue  against  the  plaimtiff^  dismissed  his  suit,  so 
far  as  it  related  to  the  zemindary  in  dispute. 

The  High  Court,  upon  appeal,  aj&rmed  the  decision  of  the  first  Court,  where*- 
upon  the  phantifT  appealed  to  Her  Majesty  in  Council  against  the  judgment  aad 
decree  of  the  High  Courts 

Pending  the  appealer  the  first  and  principal  defendant,  Bajak  Narayya^  who 
was  the  first  respondent,  diedy  and  by  order  of  revivor  the  Court  oi  Wards  were 
made  respondents  in  his  place. 

Hie  oase  has  been  fully  aigued  on  both  sides,  and  the  only  question  to  be  con- 
sidered is  whether  when  the  ancient  zemindary  was  divided  into  two,  the  iidwly 
constituted  zemindary  of  Nuzvid  now  in  dispute  was  subjecrt»  to  the  same  ruk  as 
regards  impartibility  and  inheritance  as  that  to  which  the  entire  aneieni  zefBtifo- 
dary  was  subject* 

The  sunnud  under  whidb  the  zemindary  of  Nuzvid  was  graoxted  to  BamiEwth- 
andrais  dated  the  8th  December  1802^  and  will  befoun^  atpagel5Sof  the  Record. 
It  is  directed  to  Bamachandra,  describing  him  as  the  zemindar  of  the  six  pergunnaha 
of  Nuzvid  in  the  Kondapalli  CSrcar,  and,  afb^  reciting  the  benefits  to  be  derived 
from  a  permanent  settlement  of  the  revenue,  it  was  declared  in  the  2nd  paragraph 
(p.  154)  that  the  Government  had  resolved  to  grant  to  zemindars  and  other latEHi- 
holders  and  their  heirs  and  successors  a  permanent  {HX>perty  in  their  lands  in  all 
time  to  come,  and  to  fix  for  ever  a  moderate  assessment  of  public  revenue  on  such 
lands. 

By  d.  4  the  settlement  was  fixed  at  a  certain  amount.  By  el.  7  it  "wab 
said,  "You  shall  be  at  free  liberty  to  transfer,  without  tbe  previous  eonsent  of 
Qovemment,  or  of  any  other  authority,  to  whomsoever  you  may  think  proper, 
either  by  sale,  ^ft,  or  otherwise,  your  proprietary  right  in  tbe  whole  or  in  any 
part  of  your  zemindary  ',  such  transfers  of  your  land  shall  be  valid  and  re^ogtiized 
by  the  Courts  and  officers  of  Government,  provided  they  shall  kiot  be  repugnant 
to  the  Mahomedan  or  the  Hindoo  laws,  or  to  the  regulations  of  the  British  Govern- 
ment." And,  finally,  after  annexing  to  the  grant  certain  stipulations,  the  15th 
Article  declared  that  "  continuing  to  perform  Qxe  above  stipulations,  and  to  perform 
the  duties  of  allegiance  to  Government,  you  are  hereby  authorized  and  empowered 
to  hold  in  perpetuity  to  your  heirs,  successors,  and  assigns,  at  the  pernmnent 
assessment  herein  named  the  zemindary  of  ."    The  name  of  the  zemin- 

dary is  not  inserted,  but  at  the  end  of  the  sunnud  there  was  added  a  list  headed 
"A  list  of  the  villages  in  the  zemindary  of  the  six  peigunnahs  of  Nuzvid,  ia  the 
Kondapalli  Circar." 

The  name  of  the  zemindary  in  dispute  appears,  therefore,  to  be  in  strictness, 
*'  The  zemindary  of  the  six  pergunnahs  of  Nuzvid?  in  the  Kondapalli  Circar/'  but 
for  convenience  it  is  treated  as  the  zemindary  of  Nuzvid. 

The  provisions  of  the  sunnud  differed  in  no  respect  from  those  which  are  con- 
tained in  every  ordinary  deed  of  permanent  settlement ;  the  feudal  or  military 
tenure  was  at  an  end ;  the  six  pergunnahs  to  which  the  sunnud  related  became  ia 
new  zemindary,  subject  only  to  the  payment  of  a  fixed  land  revenue,  and  subject 
to  the  ordinary  stipulations  and  the  performance  of  the  duties  ordinarily  imposed 
upon  zemindars. 
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It  is  stated  in  the  11th  paragraph  of  the  written  statement  of  the  first  defen- 
dant, *'  that  under  the  empire  of  the  Mahomedans  the  ancient  zemindary  of  Nozvid 
was  extensive,  and  was  governed  by  its  Chiefs  with  absolute  power  and  indepen- 
dence ;  but  under  the  policy  of  the  British  Government  the  same  has  become 
divested  of  its  military  character,  and  dwindled  into  a  large  peshcush  paying 
wmindaiy." 

This  is  doubtless  a  correct  statement. 

In  the  former  state  of  things  indivisibility  and  impartibility  and  descent  to  a 
single  heir  were  the  ancient  nature  of  the  tenure,  and  with  good  reason  when  the 
estate  was  subject  to  military  services  and  under  the  government  of  a  chieflain, 
and  was  in  the  nature  of  a  raj  or  principality  ;'but  when  the  ancient  zemindary 
was  resumed  and  two  new  estates  were  created  out  of  it,  of  which  the  zemindars 
ceased  to  be  liable  to  military  service,  or  to  be  independent  chiefs,  but  held  merely 
as  ordinary  zemindars,  subject  to  the  payment  of  a  fixed  assessment  of  revenue, 
there  was  no  reason  why  the  rule  of  impartibility  or  descendibility  to  a  single 
heir,  according  to  the  rule  of  primogeniture,  should  be  extended  to  the  newly 
created  estates. 

There  was  no  State  policy  which  required  that  the  new  estate  of  Nuzvid 
should  be  indivisible,  otherwise  cl.  7  would  not  have  been  inserted  in  the  sunnnd 
If  Bamachandra  had  transferred  by  gift,  sale,  or  otherwise  any  portion  of  bis 
zemindary,  such  portion  would  not  have  been  impartible  or  descendible,  according 
to  the  rule  of  primogeniture  to  a  single  heir  of  the  transferree,  if  a  Hindoo  or 
Mahomedan.  Indeed  it  was  expressly  stipulated  in  the  sunnud,  that^  transfers 
in  whole  or  in  part  should  be  valid,  provided  they  should  not  be  repugnant 
to  the  Hindoo  or  Mahomedan  laws,  which  they  would  have  been  if  they  had 
been  limited  to  the  eldest  son  or  other  single  heir  of  a  Hindoo  or  Mahomedan 
transferrea  There  was  no  reason  why  the  new  zemindary  should  have  been  made 
impartible  or  limited  to  Rajah  Ramachandra  and  his  heirs  according  to  the  rule  of 
primogeniture,  when,  so  far  as  Government  was  concerned,  he  might  have  divided 
it  by  will  amongst  several  devisees. 

The  limitation  in  para.  15  of  the  sunnud  was  to  his  heirs,  by  which,  according 
to  their  Lordships'  interpretation,  his  heirs  according  to  the  ordinary  rule  of  Hindoo 
law  were  intended.  Bamachandra  did  not  at  the  date  of  the  sunnud  hold  an 
estate  descendible  to  a  single  heir  according  to  the  rule  of  primogeniture,  and 
there  is  no  reason  why  the  umitation  to  his  heirs  should  be  construed  to  mean  a 
single  heir  according  to  the  rule  of  primogeniture,  when  the  descent  from  his 
transferrees  would  be  regulated  by  t^e  ordinary  rules  of  inheritance.  If  the 
Government  had  intended  to  make  the  estate  impartible,  and  to  limit  the  succes- 
sion to  a  single  heir  according  to  the  rule  of  primogeniture,  instead  of  to  the  heirs 
of  the  grantee,  according  to  the  rule  of  Hindoo  law,  there  is  no  doubt  they  would 
have  expressed  their  intention  in  unambiguous  language.  Their  Lordships  have 
nothing  to  do  with  the  case  of  Venkata's  new  zemindary  of  Nidadavola,  and 
therefore  abstain  from  any  expression  of  opinion  as  to  whether  it  was  impartible 
or  descendible  to  a  single  heir  or  not.  Nor  are  they,  nor  were  the  Civil  Courts, 
bound  by  any  views  of  the  revenue  authorities  as  to  the  effect  or  construction  of 
the  grant  or  the  intention  of  the  Government.  Nor  has  the  decision  of  the  Sadder 
Court  in  Narasimha's  case  any  bearing  upon  the  construction  jof  the  sunnud  of 
1802,  or  upon  the  rights  of  th#  parties  to  the  suit.  In  the  Hunaapore  Case  (12 
Moore's  Ind.  Appeals,  p.  9),*  the  zemindary  was  an  impartible  raj,  which  by 
family  usage  ana  custom  descended  to  the  oldest  male  heir,  according  to  the  rule 
of  primogeniture,  subject  to  the  obligation  of  making  babooana  allowances  to  the 
junior  members  of  the  family  for  maintenance.  It  was  seized  and  confiscated  by 
the  British  Government  in  1767,  in  consequence  of  the  rebellion  of  the  Rajah,  who 
was  expelled  by  force  of  arms.    The  Government,  having  kept  possession  until 
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1790,  granted  ifc  in  that  year  to  a  younger  member  of  the  family,  on  whom  subse- 
quently they  conferred  the  title  of  Rajah.  There  was  no  iresh  sunnud,  and  the 
only  question  raised  was,  what  was  the  nature  of  the  estate  granted ;  whether  it 
was  a  fresh  grant  of  the  family  raj  with  its  customary  rule  of  descent,  or  merely  a 
grant  of  the  lands  formerly  included  in  the  raj,  to  be  held  as  an  ordinary  zemin- 
dary.  In  that  case,  the  estate,  whilst  in  the  hands  of  the  Government,  had  never 
been  broken  up,  and  it  was  held  that  it  was  the  intention  of  the  Government  to 
restore  the  zemindary  as  it  existed  before  the  confiscation,  and  that  the  transac- 
tion was  not  so  much  the  creation  of  a  new  tenure  as  the  change  of  the  tenant  by 
the  exercise  of  Sivis  Toa^or,  There  the  estate  was  transferred  in  its  entirety,  but 
in  this  case  the  estate  was  divided  into  two  distinct  zemindaries,  and  a  new 
sunnud  granted  allowing  the  same  to  be  alienated  in  part  or  in  whole,  and  making 
it  inheritable  by  a  person  and  his  heirs  and  assigns  for  ever,  that  person  being 
one  who  had  never  held  an  estate  descendible  to  his  eldest  male  heir. 

The  word  heirs  used  in  the  sunnud  must,  in  their  Lordships'  opinion,  be 
construed  to  mean  the  heirs  of  the  grantee,  according  to  the  ordinary  rules  of 
inheritance  of  the  Hindoo  law. 

With  reference  to  the  effect  of  the  sunnud  of  1802,  some  reliance  was 
attempted  to  be  placed  on  an  agreement  said  to  have  been  entered  into  between 
Venkata  Narasimha  and  his  brother,  Bajah  Eamachandra,  dated  17th  July  1795, 
but  their  Lordships  do  not  think  that  it  was  legally  proved,  and  therefore  reject 
it.  In  considering  the  effect  of  the  sunnud  of  the  8th  December  1802,  reference 
may  be  had  to  the  letter  of  Mr.  John  Read,  the  Collector  of  Masulipatam,  to  the 
Secretary  of  the  land  revenue  settlement  division,  dated  25th  July  1802,  in  which 
he  submitted  a  plan  for  the  division  of  the  ancient  zemindary  of  Nuzvid,  and 
offered  an  opinion  as  to  the  respective  claims  of  Venkata  Narasimha  and  of 
Ramachandra,  preparatory  to  the  introducj^ion  of  the  permanent  settlement 
(Record,  p.  169).  In  that  letter,  of  which  their  Lordships  are  of  opinion  that 
the  official  copy  of  the  copy  filed  with  the  Board  of  Revenue  (which  was  an 
official  record)  was  under  the  circumstances  admissible  in  evidence,  Mr.  Read 
says: — 

''A  perusal  of  the  late  Collector's  correspondence  will  show  that  Rama- 
chandra Row's  claim  to  participate  in  the  zemindary  has  been  long  and  steadily 
maintained,  so  late,  indeed,  as  the  17th  July  1795.  The  views  of  Venkata 
Narasimha  Appa  Row  and  Ramachandra  Row  underwent  the  discussion  of  their 
relatives  and  adherents.  In  consequence,  an  agreement  was  exchanged,  providing 
for  the  division  of  the  estate,  effects,  and  zemindary  of  their  deceased  father,  con- 
formable to  the  usage  in  such  cases. 

"No  doubt  remains  of  the  execution  of  this  a^eement,  although  I  cannot 
find  it  received  the  sanction  of  the  Collector.  The  elder  Appa  Row  pretends  to 
state  tliat  the  document  was  forcibly  taken,  and  has  presented  what  he  terms  a 
corrected  plan  for  the  division  of  the  zemindary.  The  cnarge  of  forcible  exchange 
I  believe  to  be  incorrect,  and  the  agreement,  to  which  Venkata  Narasimha  Appa 
Row  appeals,  is  no  more  than  a  loose  memorandum  in  the  handwriting  of  the 
Rajahmundry  Peishkar." 

But  even  without  that  letter  their  Lordships  have  no  doubt  whatever  as  to 
the  proper  construction  of  the  sunnud  of  1802,  and  that  the  zemindary  thereby 
created  for  the  first  time  was  not  impartible  of  descendible  otherwise  than 
according  to  the  ordinary  rule  of  the  Hindoo  law. 

Their. Lordships  will  therefore  humbly  advise  Her  Majesty  to  reverse  the 
judgments  and  decrees  of  both  the  Lower  Courts,  and  to  order  that  the  appellant 
do  recover  one-sixth  part  or  share  of  the  villages  included  in  the  zemindary  of  the 
six  pergunnahs  of  Nuzvid,  in  the  Kondapalli  Circar,  together  with  his  costs  in  both 
the  Lower  Courts  in  proportion  to  the  value  of  that  property. 

It  was  found  by  the  First  Court  that  the  Kamatan  lands  and  gardens  in 
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variouB  villages  to  a  total  value  of  Rs.  58,500,  of  which  a  garden  valaed  at 
Ks.  300  is  in  the  plaintiff's  possession,  and  also  the  forts,  houses,  granaries,  stables, 
ete.>  valued  at  Rs.  1 23,500,  form  part  of  the  zemindary,  and  were  therefore  indi^ 
visible  under  the  first  issue,  and  no  appeal  was  preferred  against  that  finding. 

Their  Lordships  will  therefore  fiirther  humbly  advise  Her  Majesty  that  the 
said  Kamatan  lands  and  gardens,  forts,  houses,  granaries,  stables,  etc.,  above 
mentioned,  be  declared  to  be  part  of  the  zemindary  above  mentioned,  and  tiiat  the 
appellant  is  entitled  to  recover  one-sixth  part  or  share  thereof,  with  the  exception 
ot  the  said  garden,  valued  at  Rs.  300,  in  the  plaintiffs  possession. 

Their  Lordships  will  further  recommend  to  Her  Migesty  that  the  amount  of 
mesne  profits  &om  the  date  of  dispossession  of  the  share  <^  the  property  ordered 
to  be  recovered  to  the  date  of  restoration  thereof  be  aoiessed  in  e:£eeation. 

The  costs  of  this  appeal  must  be  paid  out  of  the  estate  of  Rajah  Narayya 
Appa  Row,  deceased)  the  original  defendant  and  respondent. 


The  19th  December  1879. 

Present: 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

AUumd  Land  (Settlement  of)— Title  by  Pre8oriptioifi—Po8se8aio7ir--EJedme7Ur-^ 
^       Pcmeasary  Suitr^IA/rmtationr-'Act  IV  of  18^0— Ad;  IX  oflS4i7—Act  XIV 
of  1859  8.  15 — Code  of  Crvnmufl  Procedure,  8.  318. 

On  Appeal  from  the  High  Court  at  Calcutta, 

Wise  and  others 

ver8U8 

Ameerunnissa  Khatoon 

and 

Wifie  and  othets 

versus 

The  Collector  of  Backergunge  and  othera 

(Two  Consolidated  Causes.) 

Po89e88lon  for  three  yeare  under  an  Act  IV  of  1840  award  does  not  create  a  title  by  poreBoriptioiL 
Wbere,  when  a  chur  was  settled  by  the  GtoTernment  with  the  defendants  as  an  accretioii  to  lands 
bdongihg  to  them,  and  on  the  expiration  of  that  settlement  the  Ooyemment  re-settled  it  with  them,  and 
Included  the  lands  now  in  dispute  (which  were  found  to  have  formed  in  the  bed  of  the  riyer)  as  part  of 
the  said  chur  in  the  new  settlement :  Beld  that,  even  if  the  Ooremment  could  not;  in  consequence  of 
Act  IX  of  1847,  include  these  lands  with  the  chur  without  a  new  survey,  they  were  entitled  to  take 
possession  of  them  as  lands  which  originally  formed  as  an  island,  and  were  at  their  first  fonnation  sur- 
rounded by  water  which  was  not  fordable,  and  to  oust  the  plaintife,  who  were  trespassers,  and  to  pat 
the  defendants  into  possession. 

Held  also  that  the  defendants,  having  been  put  into  possession  by  the  Government  who  were 
entitled  to  the  lands,  and  having  been  maintained  in  possession  by  the  Magistrate  under  b.  818  of  the 
Code  of  Criminal  Procedure,  if  the  plaintiffs  had  wished  to  contend  that  the  defendants  had  been 
vn-ongfully  put  into  possession,  and  that  the  plaintiffs  were  entitled  to  recover  on  the  strength  of  thdr 
previous  possession  vnthout  entering  into  a  question  of  title  at  all,  they  ought  to  have  brought  tbw 
action  wi&in  six  months  under  s.  15  Act  XIV  of  1859. 

Mr.  Leithy  Q.C.y  and  Mr.  Doyne  for  Appellants. 
No  one  for  Respondents. 

The  judgment  of  the  Judicial  Committee,  in  which  the  &ctB  are  fiilly  stated 
•was  delivered  as  follows  by  Svr  Barnes  Peacock : — 
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This  is  a  suit  brought  by  Mr.  J.  P.  Wise,  and  other  persons  of  the  name  of 
Bysack,  against  several  defendants;  first,  the  Ck)vemment  represented  by  the 
Collector  of  Backergunge;  secondly,  Ameerunnissa  Khatoon ;  and  thirdly,  Krishna 
Ghunder  Chatterjee,  for  himself  and  as  guardian  of  the  widows  of  Bykunt 
Chunder  Chattetjee.  Certain  other  persons  as  the  representatives  of  Moulvi 
Wahed  Ali  and  of  Moulvi  Abdool  Ali  were  afterwards,  on  the  application  of  the 
plaintiffs,  added  as  defendants  on  the  record. 

The  suit  relates  to  certain  plots  of  land,  B.,  C,  D.,  K,  and  F.,  marked  in  an 
Ameen's  plan  made  previously  to  a  settlement  in  1868.  The  plaintifis  claim  10 
annas  of  B.  and  C,  the  whole  of  D.,  and  the  whole  of  K  and  F,  They  allege  that 
the  plots  B.,  C,  and  D.  were  reformations  of  lands  which  belonged  to  them,  and 
that  B,  and  F.  are  accretions  to  D.,  or  to  B.,  C,  and  D.  They  wso  contend  that, 
even  if  they  failed  to  establish  this  title,  they  had,  under  the  circumstances  to  be 
hereafter  stated,  obtained  a  title  to  what  they  claim  in  this  suit  by  prescription. 
The  case  was  tried  before  the  Judge  of  Backergun^,  and  it  was  found  by  him, 
and  that  portion  of  his  judgment  was  affirmed  by  the  High  Court,  and  it  is  hot 
now  disputed,  that  the  plaintiflb  altogether  failed  in  making  out  their  title  by  re- 
formation. <  The  only  substantial  question  which  remains  is,  whether  they  are 
entitled  to  recover  upon  the  ground  that  they  had  obtained  a  title  to  the  10  annas 
of  B.  and  C,  and  to  the  whole  of  D.,  by  prescription.  The  first  Court  found  that 
the  plaintiffs  had  obtained  such  a  title ;  but  that  dec&ion  was  overruled  by  a 
judgment  of  the  High  Court  from  which  the  present  appeal  has  been  preferred, 
The  long  course  of  litigation  with  regard  to  the  lots  in  dispute,  and  also  with 
regard  to  a  lot  A,  which  is  not  now  in  dispute,  is  thus  shortly,  described  by  the 
Judge,  in  his  judgment,  at  page  121  of  the  Kecord.  He  said, ''  It  seems  necessary 
here  to  refer  to  the  portion  marked  A.,  which,  though  not  the  subject  of  the 
present  claim,  has  been  the  subject  of  similar  litigation  between  the  plainti&  and 
the  defendants  2  and  3.  It  will  be  seen  on  the  map  that  A  is  the  northernmost 
portion  of  the  series  of  churs  of  which  B.,  C,  D.,  E.,  and  F.  are  the  portions  now 
in  dispute.  A,  it  is  said,  first  formed  as  an  island  in  1261,  and  the  plaintifis  took 
possession  of  it  as  having  re-formed  on  the  site  of  the  diluviated  kismuts,  Chur 
Selimpore,  etc.  Defendant  No.  2  claimed  it  as  an  accretion  to  Andar  Chur,  which 
is  a  part  of  Chur  Ealkini,  and  was  held  by  defendant  in  ijara  from  Grovemment. 
A  case  was  instituted  under  Act  lY  of  1840,  which  resulted  in  the  plaintiffs  bein^ 
maintained  in  possession.  Subsequently  B.  and  C.  formed  in  1858  or  1859,  and 
similarly  in  a  case  under  Act  IV  of  1840,  the  plaintiffs  were  maintained  in  pos- 
session. In  1859  and  1861,  defendants  Nob.  2  and  3  and  Abdool  Ali'' — 2  and  3 
being  Ameerunnissa  and  Bykunt  Chatterjee,  who  is  now  represented  by  the  other 
Chatterjees — "  brought  suits  in  the  Civil  Court  to  set  aside  these  Act  IV  awards. 
Defendant  No.  2,  in  suit  No.  86  of  1859,  sued  to  establish  her  title  to  A. ;  Abdul 
Ali,  in  No.  366  of  1861,  sued  to  establish  his  title  to  two  annas  of  A  ;  and  in  No. 
283  of  1861,  defendant  3,  or  rather  his  predecessor  in  interest,  Bykunt  Chunder 
Chatterjee,  sued  to  establish  his  title  to  six  annas  of  A.,  B.,  C,  D.  The  Principal 
Sudder  Ameen,  whose  decisions  were  affirmed  by  the  High  Court  (see  11  W,  II., 
34  and  127)>  decreed  all  three  suits,  except  in  regard  to  D.  So  that  by  these 
judgments  the  whole  of  A  was  decreed  to  the  defendants  2  and  3  and  Abdul  Ali, 
and  six  annas  of  B.  and  C.  were  decreed  to  defendyit  3."  The  plaintiffs  remained 
in  possession  of  ten  annas  of  B.  and  C,  the  whole  of  D.,  and  the  whole  of  E.  and 
F.  up  to  the  year  1868,  when  they  were  ousted  therefrom  on  behalf  of  Qovemment 
by  the  Collector,  who  settled  them  with  the  defendants.  The  High  Court,  in 
their  judgment  upon  appeal  from  the  decision  of  the  first  Court,  say  (see  First 
Supplemental  Record,  p.  4) :  "  As  regards  the  question  whether  the  awards  under 
Act  IV  of  1840  in  favor  of  the  plaintiflb,  and  the  failure  of  the  defendants  Nos. 
2  and  3  to  set  aside  these  awards  by  civU  suits  instituted  by  them,  have  given 
plaintiffs  such  a  title  as  will  enable  them  to  recover  possession,  it  was  urged  that 
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private  individaal  he  might  have  redoced  into  his  own  posse&sion  lands  which  had 
accreted  to  the  estate  and  which  undoubtedly  were  his.  But  lands  to  which  he 
is  unable  to  make  out  a  title  cannot  be  recovered  on  the  ground  of  previous 

Eossession  merely,  except  in  a  suit  under  s.  15  of  Act  XIY  of  1859,  which  must 
3  brought  within  six  months  from  the  time  of  that  dispossession/' 

Their  Lordships  are  of  opinion  that  the  High  Court  was  right  in  holding  that 
the  plaintiffs  have  failed  to  prove  a  right  by  prescription.  Act  XIV  of  1859, 
aid.?,  enacts  that,  ''To  suits  brought  by  any  person  bound  by  any  order 
respecting  the  possession  of  property  made  under  cL  2  s.  1  Act  XYI  of  1838,  or 
of  Act  lY  of  1840,  or  any  person  claiming  under  such  party, for  the  recovery  of 
the  property  comprised  in  such  order,  the  period  of  three  years  from  the  date  of 
the  final  order  in  the  case."  This,  however,  is  not  a  suit  brought  by  Ameeninnissa 
and  the  other  defendants,  but  it  is  a  suit  brought  against  them.  Act  lY  of  1840 
had  nothing  whatever  to  do  with  title,  it  merely  regarded  possession.  The 
magistrate  was  not  to  enquire  into  title,  but  merely  to  ascertain  who  was  in 
possession  de  facto,  and  to  retain  him  in  possession.  Their  Lordships  are  of 
opinion  that,  independently  of  the  title  of  Qovemment  to  the  lands  whidi  appear 
to  have  been  originally  formed  as  an  island  in  tbe  bed  of  the  river,  possession  for 
three  years  under  an  order  of  a  magistrate  in  a  proceeding  under  Act  lY  of  1840 
does  not  create  a  title  by  prescription, 

The  plaintiffs'  suit  was  therefore  properly  dismissed  as  to  B.,  C,  and  D.  As 
regards  plots  £.  and  F.,  it  was  found  by  the -first  Court  that  they  were  not 
onginally  accretions  to  D,,  and  that  the  defendant  Ameerunnissa  had  satisfiBictorily 
established  the  fact  that  they  belonged  to  her  (Record,  p.  128). 

The  plaintiffs,  upon  the  appeal  of  the  defendants  to  the  High  Courts  objected 
to  the  decision  of  the  first  Oourt  as  to  E.  and  F.,  upon  the  ground  that  tJhey  were 
entitled  to  them  as  accretions  to  B.,  C,  and  D. ;  but  the  High  Court  held  that  as 
they  had  found  that  Wise  had  no  title  to  B.^  C,  and  D.,  his  claim  must  £Edl  as  to 
E.  And  F.  (Record,  p.  137),  The  appellants  having  appealed  to  Her  Majesty 
agapist  the  judgment  of  the  High  Court  as  to  B.,  C,  and  D.,  appealed  also  as  to 
E.  pskd  F.,  upon  the  ground  that  they  were  accretions  to  B.,  C.,  and  D.  (appellant's 
case,  p.  26).  But  their  Lordships,  having  affirmed  the  judgment  of  the  High 
Court  as  to  B.,  C,  cmd  D.,  it  follows  as  a  matter  of  course,  upon  the  appellant's 
own  contention,  that  the  decree  as  to  E.  and  F,  must  also  be  affirmed. 

Under  these  circumstances  their  Lordships  will  humbly  advise  ^er  li(%|esty 
to  affirm  the  decree  of  the  High  Court. 


The  4th  February  1880. 

FreaerU : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith» 

and  Sir  Robert  P.  Collier. 

flindoa  liovo  {MUacahard) — Minor's  Interest  in  Exp^ctaruiy — A,lienaiio^  bjf 

Guardian — Nece^sity^ 

On  Appeal  frcym  the  High  Court  at  Calcutta. 

Baboo  Dooli  Chand  and  others 

versus 

Baboo  Birj  Bhookun  Lai  Awasti. 

Defendant's  father  had  sought  to  recover  from  the  widows  of  the  representative  of  the  other  branch 
of  an  alleged  joint  and  undivid^  Hindoo  family  goyerned  bj  the  Mitacshara,  possession  of  their  lale 
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hnsband's  share  of  the  property.  The  widows,  however,  were  held  entitled  to  sacoeed  on  proof  of  a 
partition  under  which  their  late  husband  held  his  share  as  separate  property ;  but  defendant's  father, 
who  was  only  presumptiYely  the  reyersionary  heir  next  in  succession  to  them,  was  declared  entitled  to 
sacoeed  upon  um  death  of  tibe  widows. 

Defendant's  father  having  beoome  insane,  his  wife  as  natural  gaaidian  of  defendant  during  his  infancy 
exeonted  a  kobala  (purporting  to  pass  half  of  the  defendant's  interest,  which  was  then  a  mere  expec- 
tancT,  the  widows  being  still  alive)  in  favor  of  plaintifEs  who,  on  the  death  of  the  surviving  widow, 
sougnt  to  recover  from  the  defendant,  then  of  age,  the  property  that  had  descended  to  him  from  the 
other  brax^oh  of  the  family. 

Hbuo  that  pUdntifb  had  failed  to  proye  a  Justifying  neoessity  for  this  oonveyanoe,  and  that  the  suit 
moat  on  this  ground  betaken  to  have  failed,  without  the  alternative  of  a  remiuxd,  in  the  absence  of 
explanation  as  to  the  non-production  of  evidence  upon  this  material  issue. 

Their  Lordships  expressed  their  inability  to  afitoi  that  a  minor's  interest  in  expectancy  could  be 
made  the  subject  of  a  sale  :  still  less  of  a  sale  wholly  speoulative,  as  any  such  sale  must  be,  by  a  guardian 
acting,  or  purporting  to  act,  on  behalf  of  the  minor. 

This  is  an  appeal  by  the  representatiyes  of  two  Hindoos,  Baboo  Himmut 
Bam  and  Baboo  Hoorli  Sahoo  (who  appear  to  have  been  jointly  interested  in  a 
conve3ranoe  taken  in  the  sole  name  of  the  former),  against  a  decree  of  the  High 
Ooort  afiSraiing  the  decree  cf  the  Lower  Courts  which  had  dismissed  their  suit. 
The  respondent  and  defendant.  Bin  Bhookun  I^  Awasti^  is  the  representative  of 
one  branch  of  a  family  descended  from  a  con^non  ancestor^  Deo  Kishen  Awasti ; 
and  the  objeeft  of  the  suit  was  to  recover  frpm  him  one-half  of  the  property  of 
Cbintamun,  who  was  formerly  the  representative  of  the  other  branch  of  the 
funily,  to  which  Birj  Bbqokun  Lai  Awasti  succeeded  on  the  death  of  the  surviving 
widow  of  Cbintamun.    In  the  year  1848,  and  portly  after  the  death  of  Cbintar 
mun,  Kanhya  Lai  Awasti,  the  father  of  the  defendant,  brought  a  suit^  alleging 
that  this  family,  descended  from  the  CQmmoz^  ancestor,  Kishen  Awasti,  was  a  joint 
and  undivided  Hindoo  fan^ily,  gqvemed  by  the  law  of  the  Mitacshara ;  and  seek- 
ing to  recover  the  possession  of  Chii^tamun's  share  from  his  widows  upon  that 
title.    His  suit  so  &r  entirely  failed.    It  was  proved  that  there  had  been  a  parti- 
tion under  which  Chintn,mun  held  his  share  as  separate  estate^  to  which  his 
widows  were  entitled  to  succeed,  Kanhya  Lai  Awasti  being  only  presumptively 
the  reversionary  heir  next  in  succession  to  them.    The  decree  made  was  a  some- 
what extraorduiary  ona    It  did  not  dismiss  the  suit ;  but,  after  affirming  the 
rights  of  the  widows,  went  on  to  declare  the  right  of  Eanhya  Lai  Awasti'  to 
succeed  upon   the  death  of  the  survivor  of  them;  and,  further,  directed   that 
they  should  pay  the  costs  of  the  plaintiff,  whoiq  they  had  substantially  defeated. 
The  only  plausible  reason  for  so  singular  a  direction  that  suggests  itself  is  that 
the  widows  may  have  raised  a  question  which  "^as  been  raised  in  other  cases,  to 
the  effect  that,  under  the  Mitacsbara  law,  ^  Qin^oo  widow  taking  by  inheritance 
her  husband's  separate  property,  takes  it  absolutely  and  in  the  nature  of  streedhun. 
It  does  not  appear  on  this  record  that  sqch  a  contention  was  raised  in  the  suit ; 
but  ther^  was  no  appeal  against  the  decree,  which  must  therefore  be  taken  to 
stand.    Shortly  after  it  was  passed  Kanhya  Lai  because  insane.    His  wife  seems  to 
have  tal^en  care  of  him  and  of  his  property,  and  to  h§ve  acted  as  the  natural 
guardian  of  her  inflEUit  son.    In  that  state  of  things  she  executed  the  kobala  of 
we  17th  Jy}y  1851,  in  favor  of  Himmut  Ram,  upon  which  the  alleged  title  of 
the  plaintiffs  d<3pend&    The  widows  of  Cbintamun  lived  fbr  several  years  after  the 
execution  of  f;hat  deed;  the  last  of  them  dying  in  1870.    Birj  Bhookun,  who  was 
then  of  age,  thereupon  applied  in  the  %8t  instance  for  execution  of  the  decla- 
ratory decree  in  favor  of  Kanhya  Lai,  claiming  as  the  representative  of  his  insane 
father.    H49  application  failed  because  it  was  ruled  by  the  Courts  that  on  the 
death  of  the  surviving  widow  he,  and  not  h^  father,  who,  though  alive,  was  dis- 
qualifled  by  insanity,  was  the  heir  of  Cbintamun  next  in  succession.     He  then 
brought,  ii^  his  own  right,  a  suit  against  certain  persons  who  claimed  the  property 
or  portions  of  it  under  conveyances  from  the  widows  of  Cbintamun,  and  ulti- 
ma^ljjT  succeeded  in  recovering  the  whole  estate,  with,  perhaps,  one  small  exception. 


(  728) 

It  is  stated  in  the  11th  paragraph  of  the  written  statement  of  the  first  defen- 
dant, '*  that  under  the  empire  of  the  Mahomedans  the  ancient  zemindary  of  Nozvid 
was  extensive,  and  was  governed  by  its  Chiefs  with  absolute  power  and  indepen- 
dence ;  but  under  the  policy  of  the  British  Government  the  same  has  become 
divested  of  its  military  character,  and  dwindled  into  a  large  peshcush  paying 
Eemindary/' 

This  is  doubtless  a  correct  statement. 

In  the  former  state  of  things  indivisibility  and  impartibility  and  descent  to  a 
single  heir  were  the  ancient  nature  of  the  tenure,  and  with  good  reason  when  the 
estate  was  subject  to  military  services  and  under  the  government  of  a  chieftain, 
and  was  in  the  nature  of  a  raj  or  principality  ;'but  when  the  ancient  zemindary 
was  resumed  and  two  new  estates  were  created  out  of  it,  of  which  the  zemindars 
ceased  to  be  liable  to  military  service,  or  to  be  independent  chiefs,  but  held  merely 
as  ordinary  zemindars,  subject  to  the  payment  of  a  fixed  assessment  of  revenue, 
there  was  no  reason  why  the  rule  of  impartibility  or  descendibility  to  a  single 
heir,  according  to  the  rule  of  primogeniture,  should  be  extended  to  the  newly 
created  estatea 

There  was  no  State  policy  which  required  that  the  new  estate  of  Nuzvid 
should  be  indivisible,  otherwise  cl.  7  would  not  have  been  inserted  in  the  sannud. 
If  Bamachandra  had  transferred  by  gift,  sale,  or  otherwise  any  portion  of  his 
zemindaiT,  such  portion  would  not  have  been  impartible  or  descendible,  according 
to  the  rule  of  primogeniture  to  a  single  heir  of  the  transfeiree,  if  a  Hindoo  or 
Mahomedan.  Indeed  it  was  expressly  stipulated  in  the  sunnud,  that  transfers 
in  whole  or  in  part  should  be  valid,  provided  they  should  not  be  repugnant 
to  the  Hindoo  or  Mahomedan  laws,  which  they  would  have  been  if  they  had 
'been  limited  to  the  eldest  son  or  other  single  heir  of  a  Hindoo  or  Mahomedan 
transferrer  There  was  no  reason  why  the  new  zemindary  should  have  been  made 
impartible  or  limited  to  Rajah  Ramachandra  and  his  heirs  according  to  the  rule  of 
primogeniture,  when,  so  far  as  Qovemment  was  concerned,  he  might  have  divided 
it  by  will  amongst  several  devisees. 

The  limitation  in  para.  15  of  the  sunnud  was  to  his  heirs,  by  which,  according 
to  their  Lordships'  interpretation,  his  heirs  according  to  the  ordinary  rule  of  Hindoo 
law  were  intended.  Bamachandra  did  not  at  the  date  of  the  sunnud  hold  an 
estate  descendible  to  a  single  heir  according  to  the  rule  of  primogeniture,  and 
there  is  no  reason  why  the  Umitation  to  his  heirs  should  be  construed  to  mean  a 
single  heir  according  to  the  rule  of  primogeniture,  when  the  descent  from  his 
transferrees  would  be  regulated  by  the  ordinary  rules  of  inheritance.  If  the 
Government  had  intended  to  make  the  estate  impartible,  and  to  limit  the  succes- 
sion to  a  single  heir  according  to  the  rule  of  primogeniture,  instead  of  to  the  heirs 
of  the  grantee,  according  to  the  rule  of  ELindoo  law,  there  is  no  doubt  they  would 
have  expressed  their  intention  in  unambiguous  language.  Their  Lordships  have 
nothing  to  do  with  the  case  of  Yenkata's  new  zemindary  of  Nidadavolu,  and 
therefore  abstain  from  any  expression  of  opinion  as  to  whether  it  was  impartible 
or  descendible  to  a  single  heir  or  not.  Nor  are  they,  nor  were  the  Civil  Courts, 
bound  by  any  views  of  the  revenue  authorities  as  to  the  effect  or  construction  of 
the  grant  or  the  intention  of  the  Government.  Nor  has  the  decision  of  the  Sudder 
Court  in  Narasimha's  case  any  bearing  upon  the  construction  of  the  sunnud  of 
1802,  or  upon  the  rights  of  th#  parties  to  the  suit  In  the  Hwnsapore  Case  (12 
Moore's  Ind.  Appeals,  p.  9),*  the  zemindary  was  an  impartible  raj,  which  by 
£Etmily  usage  and  custom  descended  to  the  oldest  male  heir,  according  to  the  rule 
of  primogeniture,  subject  to  the  obligation  of  making  babooana  allowances  to  the 
junior  members  of  the  family  for  maintenance.  It  was  seized  and  confiscated  by 
the  British  Government  in  1767,  in  consequence  of  the  rebellion  of  the  Rajah,  who 
was  expelled  by  force  of  arms.    The  Government,  having  kept  possession  until 

♦  9  W.  B.  P.  C.  16  ;  2  Siith.  P.  C.  R.  114. 


(729) 

1790,  granted  it  in  that  year  to  a  younger  member  of  the  family,  on  whom  subse- 
quently they  conferred  the  title  of  Rajah.  There  was  no  fresh  sunnud,  and  the 
only  question  raised  was,  what  was  the  nature  of  the  estate  granted ;  whether  it 
was  a  fresh  grant  of  the  family  raj  with  its  customary  rule  of  descent^  or  merely  a 
grant  of  the  lands  formerly  included  in  the  raj,  to  be  held  as  an  ordinary  zemin- 
dary.  In  that  case,  the  estate,  whilst  in  the  hands  of  the  Oovemment,  had  never 
been  broken  up,  and  it  was  held  that  it  was  the  intention  of  the  Qovemment  to 
restore  the  zemindary  as  it  existed  before  the  confiscation,  and  that  the  transac- 
tion was  not  so  much  the  creation  of  a  new  tenure  as  the  change  of  the  tenant  by 
the  exercise  of  &  vis  mcyor.  There  the  estate  was  transferred  in  its  entirety,  but 
in  this  case  the  estate  was  divided  into  two  distinct  zemindaries,  and  a  new 
sunnud  granted  allowing  the  same  to  be  alienated  in  part  or  in  whole,  and  making 
it  inheritable  by  a  person  and  his  heiru  and  assigns  for  ever,  that  person  being 
one  who  had  never  held  an  estate  descendible  to  his  eldest  male  heir. 

The  word  heirs  used  in  the  sunnud  must,  in  their  Lordships'  opinion,  be 
construed  to  mean  the  heirs  of  the  grantee,  according  to  the  ordinary  rules  of 
inheritance  of  the  Hindoo  law. 

With  reference  to  the  effect  of  the  sunnud  of  1802,  some  reliance  was 
attempted  to  be  placed  on  an  agreement  said  to  have  been  entered  into  between 
Yenkata  Narasimha  and  his  brother,  Rajah  Ramachandra,  dated  17th  July  1795, 
but  their  Lordships  do  not  think  that  it  was  legally  proved,  and  therefore  reject 
it.  In  considering  the  effect  of  the  sunnud  of  the  8th  December  1802,  reference 
may  be  had  to  the  letter  of  Mr.  John  Read,  the  Collector  of  Masulipatam,  to  the 
Secretary  of  the  land  revenue  settlement  division,  dated  26th  July  1802,  in  which 
he  submitted  a  plan  for  the  division  of  the  ancient  zemindary  of  Nuzvid,  and 
offered  an  opinion  as  to  the  respective  claims  of  Yenkata  Narasimha  and  of 
Ramachandra,  preparatory  to  the  introduc|>ion  of  the  permanent  settlement 
(Record,  p.  169).  In  that  letter,  of  which  their  Lordships  are  of  opinion  that 
the  official  copy  of  the  copy  filed  with  the  Board  of  Revenue  (which  was  an 
official  record)  was  under  the  circumstances  admissible  in  evidence,  Mr.  Read 
says: — 

*'A  perusal  of  the  late  Collector's  correspondence  will  show  that  Rama- 
chandra Row's  claim  to  participate  in  the  zemindary  has  been  long  and  steadily 
maintained,  so  late,  indeed,  as  the  17th  July  1795.  The  views  of  Yenkata 
Narasimha  Appa  Row  and  Ramachandra  Row  underwent  the  discussion  of  their 
relatives  and  adherents.  In  consequence,  an  agreement  was  exchanged,  providing 
for  the  division  of  the  estate,  effects,  and  zemindary  of  their  deceased  father,  con- 
formable to  the  usage  in  such  cases. 

"No  doubt  remains  of  the  execution  of  this  agreement,  although  I  cannot 
find  it  received  the  sanction  of  the  Collector.  The  elder  Appa  Row  pretends  to 
state  tliat  the  document  was  forcibly  taken,  and  has  presented  what  he  terms  a 
corrected  plan  for  the  division  of  the  zemindary.  The  charge  of  forcible  exchange 
I  believe  to  be  incorrect,  and  the  agreement,  to  which  Yenkata  Narasimha  Appa 
Row  appeals,  is  no  more  than  a  loose  memorandum  in  the  handwriting  of  the 
Rajahmundry  Peishkar." 

But  even  without  that  letter  their  Lordships  have  no  doubt  whatever  as  to 
the  proper  construction  of  the  sunnud  of  1802,  and  that  the  zemindary  thereby 
created  for  the  first  time  was  not  impartible  o?  descendible  otherwise  tha^ 
according  to  the  ordinary  rule  of  the  Hindoo  law. 

Their. Lordships  will  therefore  humbly  advise  Her  Majesty  to  reverse  the 
judgments  and  decrees  of  both  the  Lower  Courts,  and  to  order  that  the  appellant 
do  recover  one-sixth  part  or  share  of  the  villages  included  in  the  zemindary  of  the 
six  pergunnahs  of  Nuzvid,  in  the  Eondapalli  Circar,  together  with  his  costs  in  both 
the  Lower  Courts  in  proportion  to  the  value  of  that  property. 

It  was  found  by  the  First  Court  that  the  Kamatan  lands  and  gardens  in 
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All  these  facts  are  stated  by  the  plaintiffs  in  their  plaint ;  which  accordingly 
admits  both  the  possession  and  the  title  of  Birj  Bhookun,  but  seeks  to  recover  fi^m 
him  half  the  property  that  descended  to  him  from  Chintamiin  by  virtue  of  the 
transfer  alleged  to  have  been  made  to  them  by  the  deed  of  the  17th  July  1851. 
Under  these  circumstances,  the  plaintiffs,  of  course,  had  to  establish,  first,  that 
the  deed  under  which  they  claim  did  purport  to  pass  half  the  interest  of  Birj 
Bhookun ;  and,  secondly,  that,  having  been  executed  as  it  was  by  his  mother  and 
guardian,  it  was  a  transaction  within  the  rules  which  enable  a  guardian  effectually 
to  alienate  the  property  of  an  infant  ward.  A  fvirther  (question  was  raised  in  the 
suit,  viz.,  whether  the  interest  of  Birj  Bhookun  at  the  date  of  the  deed  could  be 
the  subject  of  such  a  conveyance,  inasmuch  as  it  was  thea  a  mere  expectancy. 

It  being  essential  for  the  defendants  (plaintiffs  ?)  to  prove  that  there  was  a 
justifying  necessity  for  this  conveyance,  the  first  thing  which  strikes  their  Lordships 
is  the  total  absence  of  proof  upon  that  point.     It  seems  to  them  that  on  this  ground 
alone  the  present  appeal  must  fail.     It  has  l^een  argued  by  Mr.  Doyne  that  there 
may  hav^  been  some  miscarriage  of  the  Judge,  by  reason  of  which  neither  Court 
has  dealt  with  this  issue,  but  has  disposed  of  the  case  upon  the  other  points 
raised  in  the  cause.    It  is  true  that  oUe  of  the  grounds  of  appeal  to  the  High 
Court  is  that  the  proper  issues  had  not  been  framed.     B]it  it  appears  to  their 
Lordships  that,  though  the  first  issue  is  not  perhaps  as  happily,  exprps&ed  as  it 
might  have  been,  it  does  distinctly  raise  the  question  whether  there  was  a  justify- 
ing necessity  for  the  sale  in  question.     On  the  other  hand,  it  nowhere  appears 
upon  the  record  that  the  Lower  Court  was  not  prepared  to  try  that  issue,  or  had 
reserved  it  for  future  trial  in  case  its  dismissal  of  the  suit  upon  the  other  grounds 
should  be  found  to  be  erroneous.     They  have  further  to  observe  that,  when  they 
look  to  the  record  of  what  was  done  in  the  case  of  the  plaintiffs,  they  find  evidence 
of  an  intention  to  prove  some  justifying  circumstances  other  than  those  which 
are  stated  on  the  face  of  the  deed  to  have  been  the  grounds  and  reasons  for  the 
transaction.    The  latter  are,  first,  the  expediency  or  necessity  for  bringing  against 
the  widows  in  possession  a  suit  for  waste,  a  suit  which  could  only  be  brou^t  by 
the  aid  of  Hiknmut  Ram.     That  suit  was  afterwards  brought,  and  it  failed. 
Therefore,  as  far  as  the  event  went,  it  seems  to  have  been  a  suit  which  can  hardly 
be  said  to  have  been  for  the  benefit  of  the  infant  or  of  his  estate.     The  other  is  a 
suggestion  that  Eanhya  Lai  had  incurred  debts  to  Himmut  Bam,  that  Himmut 
Ram  had  said  that  Jie  would  bring  a  suit,  and  that  there  was  risk  th^^t  the  infunt's 
estate  would  thereby  be  damaged.     But  the  passage  at  page  14  of  this  record 
which  states  what  the  plaintiffs  were  about  to  prove,  and  the  purpose  for  ivhich 
they  asked  that  their  witnesses  should  be  summoned,  points  to  an  alleged  neces- 
sity of  a  different  character.     They  there  state :  "  The  witnesses  named  under 
this  heading  shall  prove  that  Mussummat  Badamon  Koer  was  the  guardian  of  Biij 
Bhookun  Awasti  '* — that  is  a  question  on  which  there  is  no  point  raised  ; — "  that 
Kanhya  Lai,  the  father  of  Birj  Bhookun  Awasti,  was  insane" — that,  further,  was  an 
admitted  fact;  *^that  Birj  Bhookun  Awasti  was  under  ag^" — that  seems  to  be 
filso  an  admitted  fact ;  "  that  besides  the  aforesaid  Mussummat  there  was  no  other 
la^vful  guardian;   that  the  income  from  the  estate  was  very  trifling;  that  the 
Mussummat  aforesaid  was  in  need  of  maintaining,  supporting,  and  educating  her 
minor  son,  for  which  reason  she  proposed  the  sale  to  the  ancestor  of  the  plaintiffe ; 
that  the  ancestor  of  the  plaintfRs,  having  ascertained  the  necessity,  negotiated  the 
s^le  with  the  aforesaid  Mussummat;  and  other  particulars."     They  then  give  the 
names  of  the  witnesses  who  are  to  prove  thos6  facts.     Then  we  find  at  p.  16  a 
statement  that  certain  witnesses  there  named,  some  of  whopi  had  been  mentioned 
at  p.  14,  had  appeared  in  Couit,  but  had  been  allowed  to  go  ^way ;  and  that  the 
plaintiffs  could  not  get  them  without  warrants  to  be  issued  upon  them  in  order 
to  bring  them  in.     The  Judge  made   an  order  for  the  issue  of  the  warrants, 
and  there  is  nothing  to  sbo^  why  these   witnesses  were  not  afterwards  pro- 
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duced  and  examined.  The  record,  therefore,  shows  that  the  plaintiflfs  not  only 
proposed  to  prove  a  different  case  from  that  which  on  the  face  of  the  deed  appeared 
to  have  been  the  cause  and  justification  for  the  alienation  of  the  minor's  interest, 
but  entirely  failed  to  prove  the  new  case  set  up. 

In  these  circumstances,  their  Lordships  are  of  opinion  that  the  suit  must  on 
this  ground  be  taken  to  have  failed,  and  that  they  would  be  exercising  a  very 
unsound  discretion  if,  without  more  explanation  why  evidence  upon  this  material 
issue  was  not  produced,  they  were  to  send  the  case  back,  and  remand  for  a  new 
trial  a  claim  to  property  which  seems  to  have  been  already  the  subject  of  much 
vexations  litigation.  It  lay  upon  the  plaintiffs  to  excuse  their  non-production  of 
these  witnesses,  and  it  appears  to  their  Lordships  they  have  wholly  faUed  to 
do  so. 

The  conclusion  to  which  their  Lordships  have  thus  come  renders  it  unneces- 
sary to  consider  the  grounds  upon  which  the  Courts  in  India  have  proceeded. 
The  point  on  which  the  Lower  Court  in  part  proceeded,  and  which  has  only  been 
treated  as  doubtful  by  the  High  Court,  namely,  whether  such  an  interest  could  be 
the  subject  of  a  sale  at  all,  is  of  general  importance,  and  one  which  their  Lord* 
fihips,  who  do  not  sit  here  to  determine  abstract  questions  of  law,  would  be 
unwilling  to  determine  in  a  case  in  which  no  decree  in  favor  of  the  plaintiffs  can 
be  passed.  They  are  certainly  not  prepared  to  affirm  that  such  an  interest  can 
be  made  the  subject  of  a  sale,  still  less  that  it  can  be  made  the  subject  of  a  sale, 
highly  speculative  as  any  such  sale  must  be,  by  a  guardian  acting  or  purporting  to 
act  on  behalf  of  an  infant.  The  decision  of  this  Soard,  which  has  been  cited  by 
the  Judge  of  the  Lower  Court,  is  not  precisely  in  point;  but  it  goes  tar  to  show 
that  the  principle  of  English  law  which  allows  a  subsequently  acquired  interest  to 
feed,  as  it  is  said,  the  estoppel,  does  not  apply  to  Hindoo  conveyances. 

With  reference  to  the  construction  of  the  deed,  their  Lordships  deem  it  suffi- 
pient  to  say  t^at  there  is,  in  their  opinion,  much  on  the  face  of  it  which  favors  the 
construction  put  upon  it  by  the  High  Court,  namely,  that  what  it  dealt  with  was 
the  supposed  rights  of  Kanhya  Lall,  and  through  him  of  his  in&nt  son,  under  the 
decree  of  1848 ;  but  that,  inasmuch  as  the  appeal  must  be  dismissed  on  the 
other  grounds  which  have  been  stated,  it  is  unnecessary  either  to  affirm  or 
disaffim  that  construction. 

On  the  whole,  they  will  humbly  advise  Her  Majesty  to  affirm  the  decree  of 
the  High  Court,  and  to  dismiss  this  appeal  with  costa 


The  6th  February  1880. 

Present : 

Sir  James  W.  Colvile^  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy 

and  Sir  Eobert  P.  Collier. 

CiynstrucHon — Mvnmg  Lease — Addjiioncd  Land. 

On  Appeal  from  the  High  Court  at  CalcuUcu 

The  New  Beerbhoom  Coal  Company  Limited 

versus 
Boloram  Mahata  and  others. 

The  Btjptilation  in  a  mining  lease  "  if  yon  take  possession,  according  to  your  reqnirements,  t/t  extra 
land  oyer  and  aboTe  this  pottah,  we  shall  settle  any  such  lands  with  you  at  a  proper  rate"  was  held  to 
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entitle  the  lessee  to  a  lease  of  the  additional  land  only  if  required  for  the  purposes  of  the  original  lease, 
but  not  for  the  purpose  of  selling  it. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Oalcatta  of  the 
25th  April  1878,  affirming  a  decision  of  the  local  tribunal  at  Burdwan. 

Mr,  Cowie,  Q.O,,  and  Mr.  Macmaghten  for  Appellants. 
Mr.  Leith,  QC,  and  Mr,  Doyne  for  Respondents. 

The  suit  was  brought  by  the  appellants  for  the  specific  performance  of  an 
alleged  agreement  to  grant  a  mining  lease  of  some  waste  lands  in  the  district  of 
Raneegunge.  The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial 
Committee,  which  was  delivered  as  follows  by  Sir  Barnes  Peacock: — 

The  proper  decision  of  this  case  depends  upon  the  correct  construction 
of  the  contract  of  the  13th  December  1858,  between  the  Mahatas  and  Mr. 
Erskine.  The  contract  is  set  out  at  page  14  of  the  Record;  but  it  is  agreed 
that  the  translation  made  by  the  Judge  at  page  1&4  of  the  Record  may  be 
iaken  as  the  correct  one.  The  contract  was  as  follows :  "  Mouzah  Mabatadihiy 
in  Cbakla  Panchkoti  (Pachete),  in  Pergunnah  Shergurh,  is'  our  ancestral  rent* 
paying  bromuttur  land.  Out  of  this  talook  the  share  of  one  co-sharer,  Ramdhun 
Mahata,  2  annas,  and  that  of  Uma  Chum,  1  anna  6  gundahs  2  cowris  2  krants, 
being  in  all  3  annas  6  gundahs  2  cowris  2  krants,  is  (already)  a  mokurniree  of 
yours.  Putting  aside  that  interest,  then  out  of  the  remainder,  forming  a  kismut^ 
12  annas  13  gundahs  1  cowri  1  krant,  a  piece  not  to  comprise  crop-bearing  land, 
that  is  to  say,  a  piece  of  land  quite  uncultivable  and  waste  land,  a  piece  to  cov^ 
in  all  51  beeghas,  is  leased  to  you  under  this  pottah,  for  quarrying  coal,  for  building 
stores,  for  garden,  for  orchard,  for  road  making,  and  for  other  uses.  The  boun- 
daries thereof  are  on  the  east,  etc."  (describing  them).  *^  Thip  land,  amounting  to 
51  beeghas  within  those  boundaries,  is  leased  to  you  at  the  rent  of  Rs.  25-8  and  a 
suitable  bonus.  You  are  to  quarry  coal,  and  till  garden,  and  erect  building,  and 
so  on,  and  pay  the  above  rent  every  year  and  month  as  per  schedule  annexed 
below ;  and  you  will  carry  on  your  fiictory  according  to  use  and  wont  If  you 
default  you  are  to  pay  interest  according  to  law.  The  rent  is  not  to  be  liable  to 
increase  or  decrease  at  any  time.  You  will  be  allowed  no  deduction  in  respect  of 
drought  or  flood,  or  for  uncultivableness.  You  will  build  a  fiictory  according  to 
any  plan  you  choose,  and  possess  the  same.  Within  that  aforesaid  mouzah  we  will 
not  give  a  pottah  to  any  factory  person;"  that  is  to  say,  "we  shall  not  let** 
(literally,  give  settlement)  "  to  anybody."  It  is  not  necessary  with  reference  to 
their  Lordships'  view  of  the  case  to  decide  whether  this  really  was  a  contract  not 
to  give  a  pottah  to  any  person,  or  a  contract  not  to  give  a  pottah  to  any  other 
factory  person.  The  plaintiffs,  however,  in  their  plaint  have  treated  it  as  a 
contract  not  to  give  a  pottah  to  any  person  whatever.  If  so,  that  might  render 
the  contract  bad  in  restraint  of  alienation ;  but  it  is  unnecessary  to  determine  that 
question.  Then  it  goes  on : — "  If  you  take  possession,"  or  more  literally  "  take 
possession,"  and  then, ''  according  to  your  requirements,  of  extra  land  over  and 
above  this  pottah,  and  we  shall  settle  any  such  lands  with  you  at  a  proper  rate. 
Thereat  we  make  no  objection." 

It  is  contended  on  the  part  of  the  plaintiffs  that  this  was  a  contract  which 
Mr.  Erskine  or  his  heirs  could  assign  to  any  one,  and  that  the  person  to  whom  he 
assigned  it  would  be  at  liberty  to  require  the  Mahatas  to  settle  the  land  with  th^n 
at  a  reasonable  rate:  It  may  be  assumed  for  the  present  purpose  that  Erskine  had 
the  power  to  assign  the  contract  to  any  one ;  and  it  may  also  be  assumed  that  the 
Bengal  Coal  Company,  as  the  purchasers  from  the  Mahatas  of  the  adjoining  land, 
with  notice  of  the  contra^ct,  were  also  bound  by  it.  But  then  the  questions  arise, 
whether  it  was  the  intention  that  Erskine  or  any  one  to  whom  he  might  assign  it 
should  be  at  liberty  to  take  the  whole  of  the  mouzah  for  any  pun)ose  whatever, 
whether  for  quarrying  coal  or  not ;  and  whether  the  Mahatas  bound  themselves  to 
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^frant  to  Erskine  all  the  cultivable  as  well  as  uncultivable  land  in  the  mouzah. 
The  construction  which  the  plaintifis  have  put  upon  the  contract  is,  that  Erskine 
was  entitled,  at  any  time  and  for  any  purpose^  to  take  possession  and  to  compel 
the  Mahatas  to  grant  him  a  lease  of  the  whole  of  the  residue  of  the  mouzah  at  a 
reasonable  rate.  The  words  are:  "If  you  take  possession,  according  to  your 
requirements,  of  extra  land."  Now  what  is  the  meaning  of  the  words — "  according 
to  your  requirements*'  ?  .Does  it  mean  "according  to  your  requirements  for  any 
purpose,"  or  "  accordii]ig  to  your  requirements  having  regard  to  the  lease  of  the 
51  beeghas  and  the  purpose  for  which  it  was  gran  ted'  ?  Assuming  that  the  words, 
"  You  are  to  quarry  coal,"  and  "  You  are  to  build  a  factory,"  were  not  obligatory, 
still  they  show  that  the  object  of  Erskine  in  taking  the  lease  was  that  he  might 
quarry  within  the  51  beeghas^  that  he  might  erect  a  factory,  and  carry  on  mining 
operations*  Then  comes  the  stipulation,  which  must  be  read  in  the  sense  that  if, 
using  the  51  beeghas  for  the  purpose  for  which  you  have  tak^i  them,  you  should 
require  adjoining  land  as  incidental  to  the  leaae,  then  we  agree  to  grant  it  you  at 
a  reasonable  rate.  Could  Erskine  have  assigned  the  lease  oi  the  51  beeghas  to  one 
person,  and  then  sold  his  interest  with  regard  to  the  adjoining  land  to  another 
person,  so  as  to  separate  the  two  ?  Their  Lordships  are  of  opinion  that  he  could 
not.  It  appears  to  them  that  the  true  construction  of  the  contract  was,  that  if 
Erskine  or  his  assigns  should  require  additional  land  for  the  purpose  of  carrying 
out  the  objects  for  which  the  lease  was  granted,  then  the  Mahatas  would  settle  as 
much  of  the  adjoining  land  with  them  as  miglxt  be  necessary  for  the  purpose  of 
such  requirements.  It  is  unnecessary  to  make  any  distinction  between  the  waste 
land  and  the  cultivable  land  in  that  view  of  the  construction,  because  the  land  was 
not  taken  possession  of  by  the  Company  as  requiring  extra  land  for  the  purposes 
of  the  lease,  but  merely  for  the  purpose  of  selling  it.  The  Beerbhoom  Company, 
to  whom  Erskine  had  assigned  tne  agreement,  ask  the  Court  to  compel  a  specific 
performance  of  it,  because  they  had  entered  into  a  contract  of  sale  to  the  Bengal 
Iron  Company  for  a  sum  of  money  which  they  say  would  give  them  a  profit 
of  Rs.  26,000  odd.  They  say  in  their  plaint,  "  EJAving  got  this  agreement,  we 
afterwards  negotiated  with  the  Mahatas  for  a  lease  of  the  adjoining  knd  (not  that 
the  Mahatas  agreed  to  grant  a  lease)  upon  the  terms  that  we  were  to  pay  Es.  1 : 8 
for  the  waste  land,  and  Rs.  3  for  the  cultivable  land."  And  then  they  ask  the 
Court  to  grant  them  specific  performance  of  the  agreement  by  compelling  the 
Mahatas  to  grant  them  a  lease  at  those  rates;  or  if  the  Court  will  not  order  a 
lease  at  those  rates,  then  at  such  rates  as  the  Court  shall  think  reasonable* 

Their  Lordships  are  of  opinion  that  the  Judge  of  the  First  Court  came  to  a 
correct  conclusion  upon  the  6th  issue,  on  which  he  found  that,  apart  from  ihe 
51  beeghas,  the  assignees  could  not  compel  the  Mahat.aB  to  grant  a  lease  of  the 
remaining  lands  of  tne  mouzah.  Their  Lordships  are  not  bound  by,  nor  do  they 
concur  in,  the  reasons  which  the  learned  Judge  gave  for  that  decision.  The  High 
Court  affirmed  the  decision,  but  not  for  reasons  which  their  Lordships  consider  to 
be  correct  They  affirmed  it  upon  the  ground  that  it  was  impossible  to  determine 
what  was  a  reasonable  rate.  Their  Lordships  cannot  think  that  in  the  pi'esent 
case  the  Court,  upon  a  proper  enquiry,  would  have  been  unable  to  determine  it. 
There  might  have  been  considerable  difficulty  in  fixing  the  rate ;  but  difficulties 
often  occur  in  determining  what  is  a  reasonable  price  or  a  reasonable  rate,  or  in 
fixing  the  amount  of  damages  which  a  man  has  sustained  under  particular  circum- 
stances. These  are  difficulties  which  the  Court  is  bound  to  overcome.  Their 
Lordships  therefore,  without  concurring  in  the  reasons  of  either  of  the  Lower 
Courts,  have  come  to  the  conclusion  that  the  Beerbhoom  Company  were  not 
entitled  to  compel  the  Mahatas  to  settle  the  remainder  of  the  land  at  reasonable 
rates,  and  they  will  therefore  humbly  advise  Her  Majesty  that  the  decision  of  the 
High  Court  be  affirmed,  with  the  costs  of  this  appeal. 
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The  20th  February  1880. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  K  Smith, 

and  Sir  Robert  P.  Collier. 

Hindoo  Law — Adoption  (by  Widow  without  Huahcmd'a  Authori^) — Assent 
of  Kvnamen — Undue  Influence — Adoption  of  Child  of  Salf-Sister's 
Daughter. 

On  Appeal  from  the  High  Court  at  Madras. 

Earunabdhi  Oanesa  Batnamaiyar  and  others 

versus 

w 

Gopala  Ratnamaiyar  and  others. 
{Two  Consolidated  Appeals) 

Where  there  was  no  sufficient  evidence  to  show  that  a  Hindoo  widow  had  applied  to  a  kinsnum  to 
give  his  assent  to  her  adopting  his  son  without  the  authority  of  her  late  hushand,  but  rather  that  she 
had  applied  to  him  to  give  his  son  to  be  adopted  bj  her  under  an  authority  which  she  had  from  her 
husband  when  she  had  no  such  authority ;  and  where  the  kinsman  did  not  give  his  consent  to  an  adop- 
tion merely,  but  stipulated  with  the  widow  that,  if  she  adopted  his  son,  he  was  to  become  the  gnardian 
of  the  child,  by  which  arrangement  not  only  would  he,  as  a  member  of  the  joint  family,  really  get, 
during  the  minority,  the  management  of  and  the  interest  in  five-eighths  of  the  estate,  instead  of  being 
entiUed,  in  the  absence  of  an  ^option,  to  only  one-fourth  of  the  property ;  but  the  adopted  son  was  to 
.  take  no  interest  in  that  portion  oi  the  estate  which  the  assenting  kinsman  then  claimed  as  his  separate 
property  :  Held  that  tl^  assent  was  not  one  which  rendered  the  adoption  valid  and  binding  as  against 
the  kinsman's  brothers. 

Quare, — ^Whether  the  adoption  of  a  child  of  a  half-sister's  daughter  is  valid. 

These  appeals,  which  were  consolidated  by  order  of  Her  Majesty  in  Council, 
were  preferred  against  two  decrees  of  the  High  Court  of  Madras  of  the  10th  and 
27th  April  1877,  confirming  judgments  of  the  District  Court  of  Trichinopoly. 

Mr.  Mayne  for  Appellants. 

Mr.  Leith,  Q.C.,  and  Mr.  Doyne  for  Respondents. 

The  principal  question  arising  in  the  suit  was  as  to  whether  the  adoption  oi 
the  appellant^  who  is  the  eldest  brother  of  the  respondents,  by  the  widow  of  one 
Subbarayar  was  valid  to  confer  on  him  the  status  of  an  adopted  son  of  the  latter, 
and  thus  to  divert  wholly  to  him  that  portion  of  an  estate  which  otherwise  would 
have  been  divided  between  his  brothers  and  himself.  The  Courts  below  decided 
against  the  appellant's  claim.  The  facts  of  the  case  are  fully  set  out  in  the  judg* 
ment  of  the  Judicial  Committee,  which  was  delivered  as  follows  by  Si/r  Barnes 
Peacock  I — 

The  validity  of  the  adoption  in  question  in  this  a{>peal  is  disputed  upon 
several  grounds :  first,  that  the  widow  of  Subbarayar  had  no  authority  from  her 
husband  to  adopt ;  secondly,  that  she  had  not  got  the  assent  of  the  sapindas  to 
the  adoption;  and  lastly,  that  Subbarayar,  her  deceased  husband,  could  not  have 
married  the  mother  of  the  adopted  boy,  that  is,  his  half-sister's  daughter^  and,  con- 
sequently, that  the  adoption  of  the  child  was  invalid. 

Both  Courts  found  that  the  widow  had  no  authority  from  her  husband  to 
adopt,  and  their  Lordships  will  not  disturb  tl^at  finding.  The  first  Court  held 
that  Subbarayar  could  not  legally  have  married  his  sister's  daughter,  but  the  Bj^ 
Court  entertained  a  different  opinion  upon  that  point.  It  is  unnec^sary  for  their 
Lordships  to  express  any  opinion  upon  it,  and  they  therefore  abstain  from  doing 
so;  but,  at  the  same  time,  they  feel  bound  to  say  that  they  are  not  satisfied  with 
the  reasons  which  the  learned  Judges  of  the  High  Court  have  given  for  holding 
that  Subbarayar  could  have  married  the  mother  of  the  boy,  she  being  the  daught^ 
of  his  own  hi^-sister. 
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The  case  turns  upon  the  question  of  the  assent  which  was  given  by  Saromi 
Aiyai*  to  the  widow  to  adopt.  Their  Lordships  do  not  consider  it  necessary  to 
give  any  express  opinion  as  to  whether  Saromi  Aiyar  could  alone  have  given  a 
valid  assent  if  it  had  been  given  to  her  as  a  widow  having  no  authority  from  her 
husband  to  adopt,  and  had  been  given  without  his  mind  having  been  influenced 
by  other  and  undue  considerations,  because  their  Lordships  are  of  opinion  that, 
looking  to  the  circumstances  of  the  case,  there  is  no  sufficient  evidence  to  show 
that  the  widow  applied  to  Saromi  Aiyar  to  give  his  assent  to  an  adoption  to  be 
made  by  her  without  the  authority  of  her  husband,  but  rather  that  she  applied 
to  him  to  give  his  son  to  be  adopted  by  her  under  an  authority  which  she  had 
from  her  husband  The  Judges  of  the  High  Court  expressly  say :  "  But  if  we 
endeavor  to  ascertain  whether  Bangaumal,  as  a  widow  not  having  authority  from 
her  husband,  sought  for  and  obtained  his  kinsman's  authority  to  adopt  a  son  to 
him,  the  evidence  appears  to  give  no  certain  answer.  According  to  several  of  the 
witnesses,  the  widow  spoke  and  acted  as  one  already  possessed  of  authority  from 
her  husband  which  she  was  about  to  execute,  and  consent  was  asked  to  its  execu- 
tion in  favor  of  Karunabdhi  Oanesa  Ratnam.  There  is  little^  if  any,  satisfactory 
evidence  to  show  that  an  authorisation  was  sought  as  from  a  kinsman  having  full 
power  to  grant  or  withhold  permission." 

Their  Lordships  are  of  opinion  that  that  remark  was  well  founded,  and  that 
there  is  no  evidence  to  show  that  the  widow  applied  to  Saromi  Aiyar  to  give  his 
assent  to  her  adopting  because  she  could  not  adopt  without  his  consent ;  but  that 
the  evidence  shows  she  applied  to  him  to  give  her  his  child  in  order  that  she  might 
adopt  him  in  pursuance  of  an  authority  which  she  had  from  her  husband,  which 
she  represented  herself  to  possess. 

It  is  said  that,  although  it  is  .alleged  in  the  widow's  part  of  the  agreement 
that  she  wished  to  adopt  a  son  in  pursuance  of  a  permission  given  to  her  by  her 
husband,  there  is  no  such  statement  as  that  in  the  agreement  executed  by  Saromi 
Aiyar ;  but  when  the  agreement  of  Saromi  Aiyar  is  looked  at,  he  expressly  refers 
to  the  agreement  which  had  been  signed  by  the  widow.  He  says :  "  I,  as  guardian, 
shall,  according  to  the  agreement  executed  by  you,"  etc.  Therefore  he  refers  to 
the  agreement  which  is  said  to  have  been  executed  by  the  widow,  and  adopts  the 
statements  made  in  it,  namely,  that  she  was  proposing  to  adopt  a  son  in  pursuance 
of  a  permission  given  by  her  husband.  The  application  to  Saromi  Aiyar  was  not 
to  give  his  consent  to  an  adoption  which  the  widow  could  not  make  without  the 
assent  of  the  sapindas,  but  it  was  an  application  to  give  his  son  to  be  adopted  in 
conformity  with  an  authority  which  she  nad  received  from  her  husband. 

But,  independently  of  that,  it  appears  that  Saromi  Aiyar's  mind  must  have 
been  influenced  by  the  arrangement  which  he  made  with  the  widow.  Saromi 
Aiyar  does  not  give  his  consent  to  an  adoption  merely,  but  he  stipulates  with  the 
widow  that  if  she  adopt  he  is  to  become  the  guardian  of  the  child.  He  says :  "  I, 
as  guardian,  shall,  according  to  the  agreement  executed  by  you,  look  after  all  the 
real  and  personal  properties  due  therein  to  the  share  of  your  child,  and  deliver 
them  as  soon  as  your  adopted  son  attains  proper  age."  The  widow  also  says  : — 
*'  And  whereas  the  said  child  is  a  minor,  and  you,  as  the  managing  member  of  the 
joint  family,  ar^  looking  after  all  the  moveable  and  immoveable  properties,  etc, 
you,  as  guardi^^n,  shall  look  after  all  the  real  and  personal  properties  due  therein 
to  the  share  of  my  said  child  until  he  attains  proper  age,  and  then  deliver  the 
same  to  him  with  an  account  of  incomes  and  expenses."' 

In  the  absence  of  an  adoption,  Saromi  Aiyar  would  have  been  entitled  upon 
partition  to  only  one-fourth  of  the  property — he  being  a  member  of  a  joint  family 
with  his  brothers — and  his  brothers  would  have  been  entitled  to  the  other  three- 
fourths  ;  but  if  a  valid  adoption  should  be  effected,  the  adopted  son  of  Subbarayar 
would  become  entitled  to  half  the  property,  viz,,  the  half-share  which  belonged  to 
the  deceased  husband  of  the  widow;  and  the  brothers,  instead  of  each  bebig 
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entitled  to  one-fourth,  would  bo  only  entitled  to  an  eighth.  Saromi  Aiyar  him- 
self would,  of  course,  lose  a  portion  of  the  share,  which  would  pass  to  the  adopted 
SOD ;  but  then  he  stipulated  that  he  should  remain  guardian  of  the  adopted  son, 
so  that  until  he  should  attain  his  full  age  no  partition  between  himself  and  the 
adopted  son  could  have  been  enforced,  because  he  was  the  guardian.  The  widow 
could  not  have  asked  for  a  partition  in  the  name  of  her  son,  because  he  had  stipulated 
that  Saromi  Aiyar  should  be  his  ^ardian.  The  consequence  was  that  by  the 
axtangemcnt  made  with  the  widow  ne  really  got  during  the  minority  the  manage- 
ment of,  and  the  interest  in,  as  a  member  of  me  joint  family  (which,  if  a  partition 
with  his  brothers  should  take  place,  would  consist  of  himself  and  the  adopted  sod), 
five-eighths  of  the  estate.  The  brothers  might  have  sep^ted,  but  still  the  infant 
who  was  adopted  could  not  have  separated  from  Saromi  Aiyar  without  bringing 
a  suit  against  the  latter  for  a  partition;  and  to  such  a  suit  the  guardianship  for 
which  Saromi  Aiyar  had  stipulated  as  part  of  the  consideration  for  giving  his  con- 
sent to  the  adoption  would  have  presented  exceptional  obstacles. 

There  is  another  matter  by  which  his  mind  was  probably  influenced.  It  is 
stipulated  in  the  deed  that  **  my  adopted  son  has  nothing  to  do  with  the  village 
of  Erikkolam  in  the  talook  of  Musori  obtained  by  you,  the  same  being  the  acquisi- 
tion of  your  maternal  grandfather."  By  reason  of  this  stipulation  the  adopted 
son  was  to  take  no  interest  in  that  portion  of  the  estate  which  was  then  claiined 
by  Saromi  as  his  separate  property,  but  is  now  found  to  be  a  portion  of  the  joint 
family  property. 

Their  Lordships,  looking  at  all  the  cireumstances  under  which  the  assent  was 
given,  are  of  opinion  that  the  assent  was  not  one  which  rendered  the  adoption 
valid  and  binding  as  against  the  brothers;  and  their  Lordships  will  therefore 
humbly  advise  Her  Majesty  that  the  decision  of  the  High  Court  be  af&rmed,  and 
that  the  appejlaixts  pay  the  costs  of  this  appeal. 


The  21st  February  1880. 

Present : 
Sir  James  W.  Colvile^  Sir  Montague  E.  Smiih,  aqd  ^r  Bobert  P.  Collier. 

Conatruciion — Contract  to  Supply  Produce — Accounts-r-Duration  of  Contract — 
Partnership  at  Will — Ambiguous  Stipulation  {(qualified  fcy  RecUat). 

On  Appeal  from  the  High  Court  at  Madras. 

Pallikelagatha  Marcar  and  another 

versus 
John   Gothfried   Sigg  and  another. 

Where  by  an  an^uigement  come  to  between  the  parties,  part  of  the  balance  of  acooont  stated 
as  due  to  the  plamtifb  by  the  defendants,  was  to  be  carried  to  what  was  styled  the  "  block  accoont,'* 
and  the  remainder  to  what  was  styled  the  *'  interest  account,"  by  which  was  meant  an  account  bearing 
interest,  whereas  the  ^*  bloek  account  %  was  to  carry  no  interest,  and  was  to  be  liquidated  by  returns  only 
on  future  contracts  for  produce,  calculated  according  to  a  stipulated  scale ;  and  the  agreement  fijced  no 
time  for  its  duration  or  for  the  liquidation  of  the  debt:  hxld  that  there  was  no  ground  tof  the  conten- 
tion that  the  parties  bound  and  intended  to  bind  themselves  to  carry  on  their  dealings  upon  the  footing 
of  it  until  the  whole  debt,  or  at  all  events  that  portion  of  it  which  was  carried  to  the  block  account  waa 
liquidated  in  the  manner  ;thereby  provided,  but  that  on  t^e  true  construction  of  the  agnsement  either 
pu^y  could  determine  it  when  it  was  found  to  be  working  unsatisfactorily,  having  in  this  respect  tlie 
same  right  as  parties  under  a  contract  for  a  partnership  at  will,  for  though  they  were  not  strictly 
partners,  their  contract  was  like  one  between  persons  engaged  in  successive  joint  advances,  the  defendants 
supplying  the  produce  at  a  profit  to  the  plaintifEs,  with  a  further  profit  on  its  export  to  Europe,  and 
undertaking  to  apply  a  portion  of  their  profits  in  liquidation  of  the^  liability  on  former  jbanaactiona. 

The  construction  of  an  ambiguous  stipulation  in  a  deed  may  be  governed  or  qualified  by  a  recital 
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but  if  the  intention  of  the  parties  is  clearly  to  be  collected  from  the  operative  part  of  the  instrtunent, 
that  intention  is  not  to  be  defeated  or  controlled,  because  it  may  go  beyond  what  is  expressed  in  the 
recital.  Applying  this  distinction  to  the  operative  part  of  the  instrument  in  this  case,  it  was  held  that 
the  security  thereby  constituted  was  intended  to  cover  the  general  balance  that  might  become  due  from 
the  defendants  to  the  plaintifEs  upon  all  the  accounts  between  them. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Madras  of  the 
21st  February  1878,  affirming  a  decree  of  the  District  Court  of  South  Malabar. 

Mr.  Benjamin^  Q.  C,  and  Mr,  Mayne  for  Appellants.* 

Mr,  Herschelly  Q.Cy  Mr,  Scoble,  QlC,  and  Mr,  Cowell  for  Respondents.     . 

The  facts  are  fully  stated  in  the  judgment  of  the  Judicial  Committee,  which  was 
delivered  as  follows  by  Sir  James  Colvile  : — 

The  respondents  (the  plaintiffs  in  the  suit  out  of  which  this  appeal  has  arisen) 
are  merchants,  carrying  on  business  at  Winterthur,  in  Switzerland,  under  the  style 
of  Yolkart  Brothers.  Their  house  had  subordinate  branches  or  agencies  in  India  for 
the  purposes  of  their  trade  with  that  country.  Of  these,  the  head  or  principal  one 
was  at  Bombay,  and  under  the  management  of  a  Mr.  Kapp ;  the  other  was  at 
Cochin,  where  the  transactions  in  question  took  place,  and  was  managed,  up  to  some 
time  in  February  1874,  by  a  Mr.  Spitteler,  and  after  that  date  by  a  Mr.  Jung,  who 
bad  previously  been  his  assistant 

The  appellants,  the  defendants  in  the  suit,  are  native  merchants  at  Cochin, 
trading  under  the  style  of  P.  *Marcar,  the  second  defendant  being  the  active  partner 
of  the  firm. 

The  history  of  the  transactions  between  the  plaintiffs,  through  their  agents  at 
Cochin,  and  the  defendants  may  be  conveniently  divided  into  three  periods,  the  first 
ending  with  the  annual  settlement  of  accounts  up  to  the  30th  June  1872  ;  the 
second  beginning  from  that  time  and  ending  with  the  execution  of  the  agreement 
L,  on  the  2nd  January  1874  ;  and  the  third,  which  comprehends  the  transactions 
under  that  agreement,  ending  with  the  institution  of  the  suit  on  the  10th 
December  1875. 

The  first  is  material  only  in  so  far  as  it  shows  what  was  the  course  of  dealing 
between  the  parties  whilst  there  was  no  substantial  (if  any)  dispute  between  them. 
Their  transactions  were  of  two  kinds.  The  first  and  more  important  class  consisted 
of  purchases,  chiefly  of  native-grown  coffee,  oil,  and  pepper,  made  by  the  defendants 
from  the  producers  and  delivered  to  the  plaintifis'  agent  at  Cochin,  for  shipment  to 
their  firm  in  Europe.  These  were  almost  invariably  made  upon  contracts  for  future 
delivery  at  a  stipulated  price,  of  which  the  following,  made  on  the  23rd  September 
1872  (Kecord,  p.  178),  may  be  taken  as  an  example.  The  material  parts  of  it  are 
as  follow : — 

"  Contract  with  P.  Marcar,  of  Cochin,  for  1,000  cwts.  Malabar  native  coftee,  at 
Rs.  30^  per  cwt.,  delivery  on  or  before  the  end  of  January  1875. — I,  the  uhder- 
signed  P.  Marcar,  of  Cochin,  agree  and  bind  myself  to  deliver  to  Messrs.  Volkart, 
of  Cochin,  on  or  before  the  end  of  January  next,  one  thousand  cwts.  Malabar  native 
coffee,"  to  be  packed,  garbled,  and  delivered  as  therein  mentioned,  "  at  the  price  of 

thirty  and  a  half  rupees  per  cwt.  net On  account  of  which  agreement, 

I  have  this  day  received  from  Volkart  Brothers  the  sum  of  Rs.  50,  the  balance 
to  be  paid  as  agreed.  In  case  of  non-fulfilment  of  t^is  agreement,  I  bind  myself  to 
pay  to  Messrs.  Volkart  Brothers,  as  penalty,  Rs.  3  for  each  cwi  short  delivered." 

It  is  to  be  observed  that  the  Bs.  50  mentioned  in  this  form  of  contract  wa» 
rather  in  the  nature  of  earnest  money  to  bind  the  contract  than  the  measure  of  the 
advance  made  to  enable  the  defendants  to  perform  it.  Such  advances  were  almost 
invariably  made,  but  they  seem  to  have  been  made  on  general  account,  the  particular 
amount  of  advance  attributable  to  each  particular  contract  being,  apparently,  settled 
orally  under  the  provision  expressed  in  the  words  *'  to  be  paid  as  agreed,"  and 
deducted  from  the  price  when  that  was  adjusted  on  the  delivery  of  the  produce. 
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That  this  Mras  so  appears  by  the  receipts  for  advances,  the  adjostment  of  particnlar 
contracts,  and  the  copies  of  ^*  purchase  accounts  "  set  out  in  the  Record. 

The  other  class  of  transactions  consisted  of  consignments  to  Europe  by  the 
defendants  on  their  own  account,  made  through  the  firm  of  Yolkart  Brothers. 
There  were  thus  cross  accounts  between  &e  plaintiffs  and  defendants,  viz.^  the 
purchase  account  and  the  consignment  account,  which  were  kept  separately  under 
thes^  titles,  and  besides  these  there  appears  to  have  been  an  ^'  interest  account,''  the 
nature  of  which  it  is  difficult  precisely  to  define,  but  which  was  certainly  different 
from  the  ^^ interest  account'*  to  be  spoken  of  hereafter.  These  three  accounts 
would  naturally  result  in  a  general  account  current  between  the  two  firms,  which 
Mr.  Jung  swears  was  regularly  kepi  The  date  as  on  which  these  acoounts  were 
balanced,  and  ought  to  have  been  settled,  was  the  30th  June  in  each  year.  But  such 
settlement,  at  all  events  of  the  general  account  current,  does  not  appear  to  have  been 
very  regularly  made,  since  the  account  K  (p.  71),  which  purports  to  show  the 
balance  of  the  general  account  current  on  the  30th  June  1873,  comprehends  items 
which  ought  to  have  been  included  in  the  account  for  the  preceding  year,  and  was 
not  finally  adjusted  until  March  1674.  It  may,  however,  be  coUected  from  the 
purchase  account  A  (p^  117),  the  consignment  account  B  (p.  122),  and  the  interest 
account  D  (p.  124),  that  the  geaeraf  balance  due  from  the  defendants  to  the 
plaintiffs  on  the  30tli  June  1872  was  about  Es.  168,867.  8.  10. 

The  price  of  native  coffee  rose  in  the  latter  part  of  1872  and  1873.  On  the 
24th  January  1873,  Mr.'  Spitteler,  who  then  managed -the  Coehin  agency,  obtained 
from  the  defendants  security  in  i^e  shape  of  the  letter  I,  p.  134,  and  the  deposit  of 
the  title  deeds  therein  mentioned.  The  true  construction  of  this  letter,  which  is  one 
of  the  principal  questions  in  the  cause,  will  be  afterwards  considered.  In  February 
1873,  the  price  of  coffee  having  risen  to  Bs.  40  per  cwt.,  it  became  manifest  that  the 
defendants  could  not  fulfil  their  oontmcts  with  defendants  for  deliveries  in  1873 
without  heavy  loss.  In  these  circumstances,  Mr.  Spitteler  made  to  them  further  and 
extraordinary  advances,  amounting  to  Bs.  500,000  in  Hie  whole,  by  payments 
which,  in  the  defendants'  case,  are  stated  to  have  been  made  on  the  12th,  IStii,  and 
19th  February,  and  the  8th  March  1873.  It  became  a  matter  of  controversy  in  this 
suit  what  were  the  object,  nature,  and  effect  of  this  transaction.  The  defendants 
have  set  up  that  they  threatened  to  abandon  their  contracts  on  the  terms  of  repaying 
the  particukf  advances  attributable  to  them,  and  of  paying  the  stipulated  penalty  of 
Bs.  3  per  cwi  ;  that  they  were  persuaded  by  Mr.  Spitteler  to  forego  this  mtention, 
and  to  accept  the  advances,  on  the  understanding  that  the  money  was  to  be 
employed  in  buying  coffee  at  the  market  price  on  account  of  Yolkart  BrothOTS,  on 
whom  the  losses  incurred  m  this  operation  were  to  fikll.  Mi**  Spitteler,  on  ihe  other 
hand,  has  deposed  iiiat,  when  the  advances  were  made,  iiie  coffee  deliverable  on  the 
contracts  for  1873  had  been  all,  or  nearly  all,  actually  or  construetivelv  delivered 
(an  assertion  hardly  borne  out  by  the  terms  of  the  contracts  or  other  evidenoe  in  the 
cause),  and  that  the  advances  were  made  in  order  to  enable  the  defendants  to  pay 
for  the  coiffee,  and  thus  to  cdbtain  the  command  of  the  xnaakei  for  the  following 
season. 

The  best  evidence  of  what  was  understood  by  the  parties  to  be  the  natnre  of  the 
transaction  between  them  is  that  affoixled  by  their  written  statements  made  at  the 
time.  These  have  been  admitted,  without  oojection,  on  the  Becord.  Mr.  Spitteler, 
advising  his  principals  in  Europe  of  these  advances,  when  they  amounted  to  only 
Bs.  300,000,  wrote,  on  the  19th  February  1873  (p.  168),  as  follows  :— 

^^  Coffee.  On  the  coast  Bs.  40  to  Bs.  40^  are  readily  paid,  but  roost  of  the 
dealers  find  it  already  now  impossible  to  get  produce,  a^d  it  is  already  pretty 
distinctly  and  openly  said  that  E.  Baudry  &  Go.  have  received  notice  from  their 
contractor,  Baboo,  according  to  which  a  great  part  of  their  contracts  will  remain 
unfulfilled.  The  reason  we  can  explain  easily.  Marcar  has  not  only  5,000  cwts. 
over  his  contracts  already  had  delivered  to  him,  but  his  friend  Qamojgt  bus  iitill  about 
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20^000  owis.  in  his  possession,  which  are  in  the  first  place  reserved  to  Marcar.  As 
be  actually  requires  money  for  these  payments,  we  nave  agreed  with  him  that  he 
shoald  not  sell  for  one  month,  without  our  sanction,  either  to  natives  or  exporters, 
but  shoald  keep  in  his  possession  the  whole  quantity  for  the  chance  of  orders.  There 
against  we  advanced  him  three  lacs,  and  he  has  to  make  good  to  us  all  interest, 
back  commissions,  etc.,  in  case  we  should  not  find  any  employment  for  the  remain- 
ing coffee,  otherwise  we  shall  bear  these  charges  ourselves,  but  shall  pay  Marcar  a 
corresponding  lower  rate  than  market  rate.  Through  this  arrangement  we  have 
enabled  Marcar  partly  to  recoup  himself  for  the  sustained  loss,  whereas  we,  on  the 
other  side,  reserve  ourselves  a  good  chance  to. do  some  further  considerable  business 
this  season.  We  have  no  doubt,  under  the  exceptional  circumstances,  you  will 
approve  of  our  having  done  so,  especially  as  we  hold  in  our  possession  security  for 
the  greater  part  of  the  amount." 

In  the  letter  of  the  19th  July  1873  (p.  140),  which  the  second  defendant  wrote 
to  Mr.  Solomon  Yolkart  in  the  course  of  the  subsequent  negotiations,  he  says,— 

'^  Last  year  I  entered  into  several  coffee  contracts  for  coffee  delivery,  amount* 
ing  to  40,000  cwts.,  at  different  rates,  averaging  Bs.  31.  14.  9  per  cwt.  f.  o.  b.,  and 
have  suffered  considerable  loss  in  them.     I  Httle  expected  that  the  price  of  coffee 
*  would  have  risen  so  high  in  a  few  days,  and  that,  too,  at  a  figure  which  no 
merchants  experienced  at  any  time.     My  friends,  as  usual  with  them,  held  a  large 
portion  of  coffee.     I  was,  however,  unable  to  arrange  a  fixed  price,  owing  to  their 
exorbitant  demands,  and,  although  aware  of  the  fiulures  of  the  Brazil  and  Java  crop, 
I  little  anticipated  that  price  would  grow  beyond  30  to  31,  being  the  highest  limit 
native  coffee  was  ever  raised  to  ;  and  I  forbode  the  certainty  of  recession.     With 
these  impressions,  I  entered  into  the  contracts  with  your  firm.     The  first  few  parcels 
which  arrived  in  the  market  were  met  with  ready  buyers  at  lis*  30j^  per  cwt,  for 
ungarbled,  besides  a  payment  of  Rs.  3  per  cwt.  for  expenses  of  conveyance,  there 
being  a  marked  increase  of  price  daily,  particulars  of  which  were  duly  communi- 
cated to  your  Mr.  Spitteler.     I  saw  the  necessity  of  paying  for  the  coffee  at  market 
price  to  my  parties  in  order  to  fulfil  my  contracts  with  you,  as  well  as  securing  the 
remaining  cofiee  in  their  hands,  who  would  otherwise  have  resorted  to  others,  thus 
entailing  on  me  serious  difficulties  to  bring  them  round  again  for  future  operations, 
with  the  view  of  covering  the  loss  which  threatened  me  on  all  sides.     With  these 
circumstances,  I  was  compelled  to  receive  the  advances  from  Mr.  Spitteler,  who 
foresaw  that  if  I  were  to  pay  penalty  for  short  delivery,  as  stipulated  in  the  agree- 
ment, there  would   have  appeared   to  my  fiivor  Bs.  400,000,  as  compared  with 
market  price,  against  Bs.  121,000,  being  penalty  at  Bs.  3  per  cwt,  with  certain 
and  sure  loss  to  the  firm.     I,  however,  considered  my  creait  in  your  ojfflce,  the 

Eosition  you  hold  in  the  commercial  circles,  and  the  difficulties  in  which  you  would 
ave  been  involved,  and  taking  courage  in  the  confidence  you  repose  in  me,  did  all 
that  I  possibly  could  towards  the  fulfilment  of  my  agreement,  trusting  entirely,  as 
I  now  do  firmly  trust,  that,  with  a. little  assistance  and  time  ft*om  you,  I  should  be 
able  to  make  up  the  loss." 

It  is  unnecessary  to  quote  more  of  this  letter.  Its  whole  tone  is  that  of  a 
debtor  admitting  his  liability  for  the  advances  in  question,  but  pleading  with  his 
creditor  for  indulgence  in  consideration  of  the  circumstances  in  which,  and  the 
motives  for  which,  that  liability  was  incurred.  The  account  which  it  gives  of  the 
substance  of  the  transactions  is  not  inconsistent  wtth  that  of  Mr.  Spitteler,  though 
differing  from  it  in  some  details,  and  particularly  in  the  suggestion  that,  but  for  tne 
consideration  due  to  the  plaintiffs,  and  for  the  prospect  of  future  business,  the 
defendants  might  have  escaped  from  their  contracts  of  1872-73  with  less  loss,  by 
paying  the  stipulated  penalty  of  Bs.  3  per  cwt.  Looking  to  that  letter  and  to  the 
other  evidence  in  the  cause,  their  Lonlships  have  no  difficulty  in  coming  to  the 
conoiusion  that  not  only  was  the  sum  of  five  lacs  so  advanced  to  the  defendants  as 
muph  s^  debt  due  from  them  to  the  plaintiffs  as  any  of  the  ordinary  advances  made 


(746) 

on  the  purchase  account  (a  fact  found  by  both  the  Indian  Courts  and  now  hardly 
disputed),  but  that  the  defendants  fully  recognized  and  admitted  that  liability  in 
1873.  llie  first  suggestion  of  their  contention  to  the  contrary  would  seem  to  have 
been  made  in  their  letter  of  the  26th  November  1875  (p.  160),  when  the  differences 
between  them  and  the  plaintiffs,  which  resulted  in  the  institution  of  this  suit,  were 
at  their  height. 

The  plaintiffs,  on  being  advised  of  these  exceptional  advances  by  Mr.  Spitteler's 
letter  of  the  19th  February  1873,  lost  no  time  in  telegraphing  their  surprise  and 
dissatisfaction,  and  seem  to  have  contemplated  immediate  proceedings  for  the 
recovery  of  tibe  amount  from  the  defendants.  Thereupon  ensued  a  lon^  corre- 
spondence, and  a  negotiation,  qf  which  it  is  sufficient  to  state  that  it  extended  over 
many  months,  that  it  was  conducted  in  India,  on  the  part  of  the  plaintiffs,  not  only 
by  Mr.  Spitteler,  but  by  Mr.  Kapp,  the  manager  of  the  Bombay  agency,  and  Mr. 
Sigg,  a  partner  in  the  European  nouse,  who  was  sent  out  for  that  purpose,  and  that- 
it  ended  in  the  execution  of  the  agreement  L,  on  the  2nd  January  1874.  In  the 
course  of  this  negotiation,  and  on  the  25th  October  1873,  the  defendant  gave  to  the 
plaintiffs  the  further  security  contained  in  the  letter  J  and  the  schedule  thereto,  and 
various  arrangements,  of  which  it  is  unnecessary  to  say  more  at  present^  were 
proposed  and  rejected.  Of  the  final  arrangement,  embodied  in  the  document  L 
(the  construction  of  which  will  have  to  be  hereafter  more  particularly  considered),  it 
is  now  only  necessary  to  state  that  it  proceeded  on  this  basis.  The  balance  due  to 
the  plaintiffs  by  the  defendants  was  stated  to  have  been,  as  on  the  1st  July  1873, 
Bs.  (578,012.  10.  1,  but  was  afterwards  found  to  have  been  only  Rs.  613,007.  6.  5, 
as  shown  by  the  account  E.  Of  this  balanoe,  Ra  300,000  were  to  be  carried  to 
what  was  styled  "tie  block  account,"  and  the  remainder  to  what  was  styled  "the 
interest  account,"  by  which  was  meant  an  su30ount  bearing  interest.  ^*  The  block 
account''  was  to  carry  no  interest,  and  was  to  be  liquidated  by  returns  only  on 
future  contracts  for  produce,  such  returns  to  be  calculated  according  to  a  stipulated 
scale.  This  arrangement  was  to  be  partly  retrospective,  in  that  a  sum  of 
Rs,  53,056.  13  was  to  be  carried  to  the  credit  of  the  ^'blpck  account"  as  for 
reti;rns  on  transactions  between  the  1st  July  1873  and  ^e  1st  January  1874,  and 
various  sums,  amounting  to  Rs.  145,357,  were  to  be  credited  to  the  defendants  on 
the  '^  interest  account,"  as  due  to  them  in  respect  of  transactions  during  the  same 
period.  And,  lastly,  the  agreement  contained  ap  express  stipulation  thftt  the  balance 
of  interest  to  accrue  du^  on  ''  the  interest  account,"  which  was  to  carry  intereat  on 
both  sides  of  the  account,  shoulid  be  paid  in  cash  on  the  30th  June  in  eiach  year. 

The  subsequent  transactions  between  the  European  and  the  Native  firms,  all 
prpceeded  on  the  basis  of  the  arrangement  embodied  in  L.  It  is  unnecessary  to 
examine  these  in  detail.  It  is  sufficient  to  state  that  during  this  last  period  of  the 
4eaiings  between  the  plaintiffs  and  defendants  their  relations  seem  to  have  been 
somei^fhat  strained,  but  did  not  become  actually  hostile  before  the  month  of  August 
1875.  On  the  10th  of  that  month  the  Cochin  agency  wrote  a  letter  to  the  defen- 
dapts,  enclosing  an  accpunt  headed  ^^  interest  account,"  and  demanding  payment  of 
a  sum  of  Rs.  35,119.  14.  9,  as  preseptlv  payable  under  the  terms  of  letter  L.,  for 
interjBst  due  on  ^'  the  interest  account  up  to  the  30th  June  1875,  and  for  short 
proceeds.  The  defendants  paid  on  account  Rs.  10,000  in  Septeml)er,  and  the  further 
spim  of  Rs.  $83.  3,  on  the  3rd  !^ovember,  the  latter  sum  being  ull  which  on  their 
mode  of  stating  the  account  they  admitted  to  be  their  due.  Their  letter,  remitting 
this  last  sum,  is  at  p.  151,  and  the  account  enclosed  in  it  at  p.  13  of  the  I^ecord. 
On  the  10th  November  1875  the  plaintiffs,  after  giving  credit  for  these  sums,  and 
fpr  another  small  payment  of  Rs.  146.  3.  10.,  and  admitting  some  erron^  in  their 
previous  account,  reduced  the  balance,  of  which  they  again  demanded  preaept 
payment,  to  Rs.  15,768.  3.  7. 

On  the  same  day  tl^ey  wrote  iknother  letter  to  the  defendants,  apparently  in 
answer  to  spme  offer  of  produce,  in  which  they  said: — 
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"  We  beg  to  say  that,  as  already  verbally  told  your  Mr.  Marcar,  we  cannot 
entertain  the  idea  of  entering  into  fresh  engagements  with  yon,  until  such  time  as 
the  balance  of  interest  and  short  proceeds  has  been  settled  satisfactorily,  and  in 
accordance  with  the  agreement  of  2nd  January  1874.  We  hereby  request  you 
peremptorily  to  hand  over  such  amount,  vi?.,  Us.  16,014.  6.  7.  with  interest  due  up 
to  date  to  bearer." 

The  difference  between  this  sum  and  that  demanded  in  the  letter  of  the  same 
date  is  the  sum  of  Ks.  146.  3.  0,  of  which  the  latter  admits  the  receipt  by  a  cheque. 

The  sum  to  which  the  amount  in  dispute  was  thus  reduced  was  made  up  of  the 
sum  of  B.S.  12,789.  1.  11,  which  bein^  the  difference  between  interest  at  6  per  cent, 
and  interest  at  9  per  cent  upon  the  balance  of  '^the  interest  account,"  the  defend- 
ants claimed  to  be  allowed  under  the  provisions  of  L ;  and  of  that  of  Bs.  2,979. 1. 8, 
as  to  which,  though  they  admitted  it  to  be  due  for  short  proceeds,  they  insisted  that 
it  was  not  then  payable,  but  ought  to  be  carried  to  their  debit  in  **  the  interest 
account."  Further  correspondence,  of  a  more  or  less  an^ry  character,  passed 
between  the  parties,  till  on  the  8th  December  1875  the  plaintiffs  wrote  to  the 
defendants  (p.  46)  as  follows : — 

^^  In  reply  to  your  letter  of  the  7ih  instant,  we  beg  to  state  that  you  are  well 
aware  that  we  consider  that  you  have  entirely  broken  your  engagements  with  us  for 
the  liquidation  of  your  block  account,  both  m  regard  to  the  offers  you  have  made 
and  in  carrying  out  your  contracts,  and  also  in  regard  to  the  returns,  the  benefit  of 
which  you  ought  to  have  given  us,  In  reference  to  the  interest  account,  you  have 
reAised  to  pay  us  the  interest  due  us  on  the  30th  June  last,  and  you  have  entirely 
neglected  to  make  any  attempt  to  pay  us  the  large  balance  due  us  on  this  account 
Under  these  circumstances,  we  are  compelled  to  put  the  case  into  Court,  and  any 
further  discussions  will  be  useless,     We  must,  therefore,  decline  to  take  notice,  at 

E resent,  of  the  tissue  of  erroneous  statements  you  have  put  forward  in  your 
tst  letters." 

In  reply  to  this  the  second  defendant  wrote  on  the  same  day  a  letter  of 
remonstrance  (p.  166),  denying  the  imputed  breaches  of  plaintiffs'  agreement, 
expressing  his  willingness  to  go  on  under  it,  showing  that  the  dispute  as  to  the 
interest  might  be  settled  ^'by  means  otherwise  than  legal,''  and  concluding  as 
follows : — 

''  Under  these  circumstances,  take  notice  that,  I  hold  you  responsible  to  me  for 
all  damages  arising  from  your  withdrawal  from  a  contract  which  up  to  yesterday  I 
showed  a  ready  disposition  to  carry  out  myself ;  that  from  this  date  1  repudiate 
your  further  right  to  fall  back  upon  that  agreement ;  and  that  I  shall  bring  such 
action  a^inst  you  for  the  recovery  of  compensation  for  loss  sustained  by  your 
breach  of  contract  as  I  may  be  advised  to  take." 

The  plaint  was  filed  on  the  10th  December  1875.  It  sought  to  recover  the 
sum  of  Bs.  180,897.  5.  2,  the  admitted  balance  on  the  block  account  without 
interest;  and  the  sum  of  Ks.  224,882.  8. 7  as  the  balance  due  "on  the  interest  account" 
with  interest  on  such  balance  from  the  7th  December  1875.  The  balance  thui^ 
claimed  on  ^^the  interest  account''  included  the  Ks.  15,768. 3.  7,  of  which  immedi^pte 
payment  had  been  demanded  in  November.  The  plaint  also  prayed  for  a  declaration 
that  the  instruments  of  mortgage  I  and  J  created  and  were  mortgages  of  the 
interest  of  the  defendants  in  the  properties  mentioned  in  the  schedule,  and  that,  if 
necessary,  an  account  might  Be  taken  of  what  was  due  by  the  defendants  to  the 
plaintiffs  on  the  said  mortgages. 

The  issues  finally  settled  in  the  suit  were, — 

(1.)  Whether  the  mortgage  instruments  of  21stand  25th  Octpber  1873^  I  and 
J,  are  valid  and  subsisting  mortgages  for  the  balances  that  may  be  found  due  by 
defendants  to  the  plaintiffs,  or  for  any  part  thereof. 

(2.)  Whether  on  the  30th  ^une  1873,  there  ifiras  ^  balance  of  Rs.  613,097.  6.  5 
due  by  defendants  to  plaintiffs. 
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(3.)  Whether  the  defendants  have  committed  any  breach  of  the  agreement  of 
the  2nd  January  1874^  and^  if  not,  whether  the  plaintiffs  are  entitled  to  sue  for  the 
bialances  dne  on  the  block  account  and  the  interest  account. 

(4.)  Whether  plaintiffs  are  entitled  to  bring  their  suit  before  submitting  to 
arbitration  the  dispute  as  to  Bs.  12,789,  1.  11  on  account  of  interest. 

(5.)  A  similar  issue  as  to  the  before  mentioned  sum  of  Bs.  2,979.  1.  8,  the 
remainder  of  the  sum  claimed  by  the  plaintiffs  as  a  cash  payment  payable  as  on  the 
30th  June  1875. 

The  District  Judge,  Mr,  Wigram,  in  a  very  careful  and  able  judgment^  disposed 
o£ these  issues  as  follows: — 

Upon  the  1st,  he  found  that,  on  the  true  construction  of  instruments  of 
mortgage  I  and  J,  they  and  the  deeds  deposited  with  them  constituted  the  security 
for  the  general  balance  due  from  the  defendants  to  the  plaintiff. 

Upon  the  2nd^  he  found  that  that  balance  was  on  the  30th  June  1873  the  sum 
of  Bfi.  613,007.  6.  5. 

Upon  the  3rd,  he  found  that  the  agreement  of  the  2nd  January  (L)  was,  upon 
the  true  construction  of  it,  revocable  at  will  by  the  plaintiffs,  but  that,  if  it  were  not 
so  revocable  thev  had  failed  to  prove  any  breach  of  it  on  the  part  of  the  defendants 
which  justified  the  rescission  of  it 

As  to  the  4th  and  5th  issues,  he  found  that  the  plaintiffs  were  not  entitled  to 
sue  for  the  disputed  amount  of  interest  until  that  dispute  had  been  settled  by 
arbitration ;  but  that  there  was  no  such  objection  to  the  claim  for  the  Rs.  2,979. 1. 8, 
the  amount^  and  the  defendants'  liability  for  it,  in  some  way  or  another^  not  being 
in  dispute. 

The  result  of  his  judgment  was  that  the  plaintiffs  were  entitled  to  a  decree  for 
Bs.  392,990,  12,  10,  and  to  a  declaration  that,  if  that  amount  was  not  paid  within 
three  months,  the  plaintiffs  were  entitled  to  sell  the  right,  title,  and  interest  of  the 
defendants  in  the  properties  mortgaged  to  them  under  the  Exhibits  I  and  J,  and  a 
decree  was  made  accordingly  on  me  16th  July  1877, 

From  this  there  was  an  appeal,  and,  so  far  as  it  related  to  Hie  4th  issue,  a  cross 
appeal,  to  the  High  Oourt,  wmch  dismissed  both  appeals,  and  confirmed  the  decree 
of  the  Lower  Court  in  its  integrity.  The  judgment  of  the  High  Court  appears, 
from  the  somewhat  scanty  note  of  it,  to  have  proceeded,  so  far  as  it  related  to  the 
3rd  issue,  upon  the  supposed  proof  of  actual  breaches  of  the  agreement  L  on  the 
part  of  the  defendants,  and  not  upon  the  revocability  of  that  agreement  at  the  will 
of  the  plainti^ 

In  dealing  with  this  appeal,  their  Lordships  are  relieved  from  any  further 
consideration  of  the  2nd  and  the  4th  issues.  What  has  been  already  said  sufficiently 
indicates  their  entire  concurrence  in  the  finding  of  the  two  Indian  Courts  upon  the 
former.  And  there  is  now  no  cross  appeal  against  the  finding  in  favor  of  the 
defendants  upon  the  latter. 

The  questions,  therefore,  for  determination  are  reduced  to  the  following  : — 

1st.  Whether  the  finding  upon  the  1st  issue  is  correct ;  a  question  which 
depends  upon  ihe  construction  to  be  put  on  the  document  I,  since  that  governs  also 
the  effect  of  J. 

2ndly.  Whether  the  plaintiffs  were  entitled  to  rescind  wholly  or  in  part  the 
ftgreement  embodied  in  document  L,  without  proof  of  an  actual  breach  of  it  by  the 
defendants  sufficient  to  justify  such  rescission  ;  and 

3rdly.  If  they  were  not  so  entitled,  whether  there  is  sufficient  proof  of  any 
such  breach. 

4thly.  Whether  there  is  error  in  the  decree,  in  so  far  as  it  declares  the 
plfuntifis  at  liberty  to  ^ell  the  mortgaged  premises,  if  the  defendants  should  not  pay 
the  amount  decreed  within  three  months. 

The  contention  of  the  defendants  is  that  the  construction  of  I  is  to  be  governed 
by  the  first  paragraph  in  it,  which,  speaking  in  the  name  of  the  2nd  defendant,  says,-^ 


(749) 

^'  Ad  I  have  been  and  am  now  aoeuBtomed  to  contract  with  you  for  the  supply 
of  eoontry  produce  and  other  merchandise,  and  in  the  course  of  these  transactions 
there  is  frequently  a  considerable  amount  of  money  outstanding  to  my  debit  in  the 
way  of  advances,  etc«i  made  upon  the  contracts,  and  you  very  naturally  would  like 
some  security,  I  agree  to  the  following  propositions,  etc." 

Thej  insist  uiat  this  statement,  being  in  the  nature  of  a  recital,  limits  the 
security  to  advances  made  upon  contracts  for  future  deliveries  of  produce,  and 
consequently  must  exclude  from  it  the  advances,  to  the  amount  of  five  lacs,  which 
constitute  so  large  a  portion  of  the  balance  found  due  to  the  plaintiffs,  particularly 
if  Spitteler's  statement,  to  the  effect  that  when  those  advances  were  made  all,  or 
almost  all,  of  the  defendants'  contracts  with  the  plaintiffs  up  to  that  time  had  been 
fulfilled,  is  to  be  taken  to  be  correct. 

The  construction  of  an  ambiguous  stipulation  in  a  deed  may  undoubtedly  be 
governed  or  qualified  by  a  recital ;  but  on  the  other  hand»  if  the  intention  of  the 
parties  is  clearly  to  be  collected  from  the  operative  part  of  the  instrument,  that 
intention  is  not  to  be  defeated  or  controlled  because  it  may  go  beyond  what  is 
expressed  in  the  recital. 

The  distinction  is  recognized  and  the  authorities  on  this  subject  collected  in  the 
case  of  Walsh  v.  Trevanian;  15  Q.  B.  760. 

What  then  is  the  effect  of  the  operative  part  of  this  instrument  ?     It  says, — 

'^  You  shall  hold  them  (the  deeds)  as  a  lien  for  the  current  outstandings  due  at 
any  time  from  me  to  you  upon  our  contracts,  and  yon  shall  have  power  over  the 
property  as  a  pucka  mortgagee  would  have,  only  you  must  agree  not  to  sell  any  of 
it  until  you  have  given  me  full  twelve  months'  notice  from  the  time  we  shall  came  to 
a  settlement  of  accounts  to  pay  up,  or  from  the  time  demand  shall  have  been  made 
by  you  of  toe  amount  claimed  by  you ;  but  if  I  *fail,  then  you  may  sell,  at  my 
expense,  for  the  best  price  you  can  get,  any  of  the  properties  successively,  till  you 
have  satisfied  my  account  current j  out  of  the  proceedsj  giving  me  » strict  account  of 
what  you  sell."  And  the  next  paragraph  contains  the  following  sentence  :  '^  And 
upon  my  payment  of  all  balances  due,  you  will  at  once  return  to  me  all  the 
documents  now  deposited  with  you,  and  cancel  this  letter,^' 

The  conclusion  which  their  Lordships  draw  from  the  above  passages  taken 
together,  and  examined  by  the  light  which  the  proved  relations  of  the  parties 
at  the  time  throw  upon  them,  is,  that  the  secunty  was  intended  to  cover  the 
general  balance  that  might  become  due  from  the  defendants  to  the  plaintiffs  upon 
all  the  accounts  between  them.  The  words  '^upon  our  contracts/'  which  the 
defendanta  insist  can  only  be  taken  to  mean  the  particular  contracts  for  the  delivery 
of  produce  referred  to  in  the  paragraph  in  the  nature  of  a  recital,  do  not  appear  to 
their  Lordships  to  be  necessarily  replicant  to  this  construction.  Such  contracts 
may  have  been  chiefly  in  the  minds  of  the  parties,  but  the  words  themselves  are 
wide  enough  to  embrace  all  their  transactions.  And  what  follows  strongly  favors 
the  wider  construction.  There  is  to  be  no  sale  until  twelve  months  after  one  of 
two  events,  tnJ?.,  a  settlement  of  accounts  or  a  demand.  The  first  case  implies  a 
settlement  of  accounts  in  order  to  ascertain  the  amount  due.  How  could  that  be 
ascertained  unless  all  the  different  accounts  were  brought  into  a  general  account 
current,  and  a  balance  struck  thereon  ?  Let  it  be  supposed  that  ^^  the  purchase 
account ''  taken  alone  showed  a  large  balance  due  for  advances.  It  can  haraly  have 
been  the  intention  of  the  parties  that  the  property  sh<mld  be  sold  to  pay  that  balance; 
if,  on  the  other  hand,  a  oalance  was  due  from  the  plaintifis  to  the  defendants  on 
<<the  consignment  account;"  and  this  explains  the  following  sentence,  ^^If  I  fail, 
then  you  may  sell,  eta,  until  you  have  satisfied  my  account  cwrrentJ'  The  ^^  account 
current  *'  would  include  both  accounts.  And  this  intention  is  made  still  more  clear 
by  the  subsequent  stipulation  that  the  event  on  which  the  deeds  shall  be  returned 
and  the  latter  canceUed  is  the  payment  of  all  balances  due.  Again,  let  it  be 
assumed  that  there  was  no  account  open  between  the  parties  except  '^  the  purchase 
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account."  The  advances  were  entered  ^neralljr  to  the  debit  of  the  defendants  in 
this  accoant,  as  on  the  dates  on  which  they  were  made,  in  roand  sams.  Neither 
this,  nor  any  other  account  that  has  been  produced  showed  what  particular  advance 
was  made  on  each  particular  contract.  The  five  lacs  were  entered  in  this  account 
in  the  same  manner  as  the  sums  previously  advanced.  It  can  hardly  have  been 
intended  that  if  it  should  prove  necessary  to  realize  the  securities,  the  account  so 
kept  was  to  be  analysed  and  recast  in  order  to.  ascertain  which  of  the  sums  so 
debited  were  secured,  and  which  were  due  upon  open  account. 

The  learned  Counsel  for  the  defendants  have  relied  upon  their  refusal  to 
execute  8*  S.  S.,  one  of  the  abortive  proposals  made  in  the  course  of  the  negotia- 
tions for  a  settlement  between  February  1873  and  January  1874.  Whatever  may 
have  been  the  motive  of  the  refusal  (and  this  has  not  been  very  satisfactorily 

f  roved),  parol  evidence  of  what  took  place  a  considerable  time  after  the  execution  of 
can  hardly  affect  the  construction  of  that  document.  If  it  could  have  any  such 
effect,  the  evidence  of  what  took  place  during  the  long  negotiation  which  ended  in 
the  execution  of  L,  would,  taken  as  a  whole,  rather  lead  their  Lordships  to  the 
conclusion  that  both  parties  were  negotiating  under  the  belief  and  upon  the  assump^ 
tion  that  the  whole  debt  then  due  was  covered  by  the  mortgage  securities. 

Upon  the  whole,  therefore,  their  Lordships  have  come  to  the  conclusion  that 
the  Judge's  finding  on  the  first  issue  before  him  was  correct,  and  that  the 
whole  of  the  before-mentioned  sum  of  Bs.  613,007.  0.  5  was,  and  that  the  balance 
of  it  now  recoverable  is,  secured  by  the  mortgage  securities  in  question^ 

Their  Lordships  have  now  to  determine  the  more  difficult  question  of  the 
construction  and  effect  of  the  document  L  (p.  91). 

The  contention  on  the  part  of  the  plaintiffs  is  that  it  was  revocable  at  their  will, 
as  found  by  the  District  Judge.  The  contention  of  the  defendants  is  that,  unless 
rescinded  by  mutual  agreement,  or  upon  a  breach  of  its  stipulations  by  one  party 
justifying  its  rescission  by  the  other,  it  was  to  subsist  in  full  force  until  the  liquida- 
tion under  it  of  both  the  ^^  block ''  and  the  '^  interest "  account,  or,  at  all  events,  of 
the  block  account;  and  further  that,  if  in  the  events  that  have  happened,  the 
plaintiffs  are  entitled  to  sue  for  and  recover  the  balance  due  on  ''  the  interest 
account,"  they  cannot  sue  for  or  recover  the  balance  due  on  "  the  block  account," 
as  to  which  they  have  agreed  that  it  was  to  be  liquidated  by  ''  returns  only." 

The  circumstances  under  which  the  agreement  was  entered  into  have  already 
been  partially  stated.  That  they  afford  no  ground  for  the  suggestion  that  the 
settlement  in  question  proceeded  upon  the  compromise  of  a  doubtful  claim,  or  of 
a  disputed  debt,  is  a  conclusion  in  which  their  Lordships  have  already  intimated 
their  concurrence.  On  the  other  hand,  it  is  clear  that,  although  the  arrangement 
was  on  the  face  of  it  in  ease  and  for  the  benefit  of  the  defendants,  the  plaintiffs 
found,  or  thought  thev  found,  their  own  advantage  in  it.  Had  they  shown  no 
forbearance,  haa  they  ariven  the  defendants  to  extremity,  they  would  probably  have 
lost  great  part  of  the  large  sum  then  due  to  them,  and  thev  would  certainly  have 
lost  the  advantage  which  they  expected  to  reap  from  the  employment  of  the 
defendants,  who  were  supposed  to  have  acquired  the  command  of  me  market^  in 
their  fixture  operations  in  native  produce.  The  agreement  actually  made  is 
extremely  loose.  It  fixes  no  time  for  its  duration,  or  for  the  liquidation  of  the  debt. 
It  was,  no  doubt,  purposely  left  vague  upon  this  point ;  since  one  of  the  grounds  on 
which  the  second  defendant  sa}^  he  objected  to  execute  S.  S.  S.  was  that  it  bound 
him  to  pay  a  certain  amount  by  a  fixed  time. 

The  only  specified  date  from  which  any  inference  as  to  the  intended  duration 
of  the  arrangement  can  be  drawn  is  the  30th  June  1875.  From  that  it  may  fairiy 
be  inferred  tnat  the  parties  contemplated  dealing  on  the  footing  of  the  agreement  iq> 
to  that  time  at  least.     But  all  beyond  that  time  is  left  indefinite. 

The  defendants,  however,  contend  that  it  follows,  bv  necessary  implication 
from  the  terms  of  the  document^  that  the  parties  bound  and  intended  to  bind  them- 
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selves  to  carry  on  thdir  dealing  upon  the  footing  of  it  antil  the  whole  debt^  or,  at 
all  events,  that  portion  of  it  which  was  carried  to  the  block  account,  was  liquidated 
in  the  manner  thereby  provided.  The  passages  on  which  they  mainly  reply  are, — 
1st.  The  statement  that  ^^  the  following  conditions  have  been  agreed  upon  by 
both  parties  for  the  repayment  by  P*  Marcar  of  the  money  due  to  Yolkart 
Brothers." 

2nd.  The  provision  as  to  the  rebate  of  interest,  which  contains  these  words, — 
^^  The  same  reduction  of  interest  to  be  made  subsequently  until  the  entire  settlement 
of  this  account  should  P.  Marcar  contudue  to  afford  the  same  satisfaction." 

3rd.  The  provision  that  ^^  the  block  account  shall  be  liquidated  by  returns  only 
on  all  contracts,"  etc. 

Their  Lordships  are  clearly  of  opinion  that  the  extreme  contention  of  the 
defendants  that  the  whole  debt  was  to  be  repaid  under  the  agreement,  which  was, 
therefore,  to  subsist  until  that  liquidation  had  taken  place,  cannot  be  maintained. 
The  ^'  interest  account''  stands  upon  a  different  footing  from  the  '^ block  account," 
It  was  to  remain  as  a  debt  carrying  interest,  and  that  interest  was  to  be  paid 
annually,  but  no  precise  stipulation  as  to  the  mode  of  liquidating  the  principal  is  to' 
be  found  in  the  agreement,  unless  it  is  to  be  inferred  from  the  5th  paragraph  that, 
for  the  future  as  for  the  past,  sums  of  money  to  become  due  to  P.  Marcar  for  cash^ 
goods,  consignments,  etc.,  were  to  be  carried  to  their  credit  There  was,  however, 
no  provision  for  the  continuance  of  the  consignment  business,  which  would 
presumablv  be  the  principal  source  of  such  credits.  Hence,  even  if  the  agreement 
was  intenaed  to  subsist,  and  did  in  fact  subsist,  until  the  block  account  had  been 
liquidated  by  the  returns,  there  might  have  remained  at  that  time  a  balance  due  on 
the  interest  account  which  the  plaintiffs  would  have  been  entitled  to  sue  for  and 
recover. 

And  it  further  appears  to  their  Lordships  that,  as  regards  the  balance  due  on 
the.  '^  interest  account,"  the  utmost  that  can  be  implied  from  the  agreement  against 
the  plaintiffs  is  a  covenant  not  to  sue  for  it  until  after  the  30th  June  1875. 

The  question,  then,  under  consideration,  is  reduced  to  the  *^  block  account," 
and  the  effect  of  the  words  ^'  shall  be  liquidated  by  returns  only,"  etc.  Now^  .even 
as  to  this  account,  the  provisions  are  extremely  loose,  and  such  as  could  not  be  duly 
worked  unless  the  contracting  parties  continued  to  act  with  the  highest  good  faith, 
and  on  a  perfect  understanding  with  each  other.  Nevertheless,  they  seem  advisedly 
to  have  abstained  from  making  express  provisions  either  for  the  continuance  or  for 
the  due  working  of  the  agreement,  each  trusting  to  the  honor,  and,  probably,  still 
more  tp  the  self-interest  of  the  other.  Such  an  agreement  is  conceivable  if  it  wa9 
intended  to  endure  so  long  only  as  both  parties  desired  it  to  continue.  But^  for 
the  effectual  working  of  an  irrevocable  agreement  for  the  liquidation  of  the  block 
account  in  a  particular  way,  it  would  be  necessary  to  imply  covenants  and  obliga- 
tions for  which  the  parties  have  failed,  apparently  from  the  difficulty  of  agreeing 
upon  them,  to  make  express  provision.  For  example,  no  express  provision  is  made 
as  to  the  extent  of  the  business  to  be  done ;  the  rates  at  which  one  party  is  to  offer,  and 
tibe  other  to  accept,  produce ;  the  result  upon  the  letter  of  the  agreement  being  that, 
if  either  were  disposed  to  act  unreasonably,  he  would  have  the  means  of  postponing 
the  liquidation  of  the  account  indefinitely.  And  if  the  parties  have  thus  abstained 
to  insert  express  provisions  for  the  fair  and  reasonable  working  of  their  supposed 
agreement,  can  the  Court,  which  is  called  upon  to  Enforce  it,  supply  them?  Their 
Lordships  are  of  opinion  that  it  cannot  do  so.  Among  the  reasons  stated  by  Lord 
Denman,  (7.t/.,  in  delivering  the  judgment  of  the  Court  in  Aspdin  v.  Austin,  5  Q.  B. 
671,  are  the  following,  which  appear  to  be  particularly  applicable  to  this  case; 
he  says : — 

"  Where  parties  have  entered  into  written  engagements  with  expressed  stipula- 
tions, it  is  manifestly  not  desirable  to  extend  them  by  any  implications;  the 
presumption  is  that,  having  expressed  some,  they  have  expressed  all  conditions  by 
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which  they  intend  to  be  bound  under  that  instrument.     It  is  possible  that  each 

Earty  to  the  present  instrument  may  have  oont^acted  on  the  supposition  that  the 
usiness  would  in  fact  be  carried  on,  and  the  service  in  fact  continued  during  the 
three  y^ara,  and  yet  neither  party  might  have  been  willing  to  bind  themselves  to 
that  effect,  and  it  is  one  thing  for  the  Court  to  effectuate  the  intention  of  the  parties 
to  the  extent  to  which  they  may  have,  even  imperfectly,  expressed  themselves,  and 
another  to  add  to  the  instrument  all  such  covenants  as,  upon  a  full  consideration, 
the  Court  may  deem  fitting  for  completing  the  intentions  of  the  parties,  but  which 
they,  purposely  or  unintentionally,  have  omitted.  The  former  is  but  the  application 
of  a  rule  of  construction  to  that  which  is  written ;  the  latter  adds  to  the  obligations 
by  which  the  parties  have  bound  themselves,  and  is,  of  course,  quite  unauthorized, 
as  well  as  liable  to  great  practical  injustice  in  the  application." 

These  considerations  have  led  their  Lordships  to  the  conclusion  tiiat  the 
stipulations,  even  as  to  the  block  account,  were  binding  only  during  the  continuance 
of  the  arrangement  for  the  conduct  of  future  business,  and  that,  on  ihe  true 
construction  of  the  agreement,  either  party  had  power,  at  least  after  the  30th  June 
1875,  to  determine  it,  should  it  be  found,  as  undoubtedly  it  was  found,  to  be  working 
unsatisfactorily.  They  had  in  this  respect  the  same  right  as  parties  under  a  contract 
for  a  partnership  at  will.  Indeed,  though  they  were  not  strictly  partners,  their 
contract  was  like  one  between  persons  engaged  in  successive  joint  adventures,  the 
defendants  supplying  the  produce  at  a  profit  to  the  plaintiffs,  who  realized  a  further 
profit  on  its  export  to  Europe,  and  the  former  undertaking  ftirther  that  a  portion  of 
their  profits  should  be  applied  in  liquidation  of  their  liability^  on  former  transactions. 
Their  Lordships  conceive  that  on  this  construction  fiill  effect  can  be  given  to  all 
the  express  stipulations  contained  in  L,  and,  further,  that  in  the  events  which  have 
happened  the  plaintiffs  have  not  lost  their  right  to  sue  for  and  recover  the  balanoe 
due  to  them  either  on  ^^the  block"  or  on  ^'the  interest  account."  In  truth, 
had  they  broken  any  covenant,  express  or  implied,  the  remedy  of  the  defendants 
would  seem  to  have  been  an  action  for  unliquidated  damages,  the  measure  of  which 
would  not  necessarily  be  the  balance  due  on  the  block  account. 

Their  Lordships'  construction  of  L  renders  it  unnecessary  to  consider  whether, 
assuming  the  agreement  to  be  irrevocable,  the  plaintiffs  have  estaUished  a  breadi 
of  it  on  tiie  part  of  the  defendants  which  would  justify  the  rescission  of  it,  a  question 
which,  regard  being  had  to  the  conduct  o£  the  parties  with  respect  to  the  alleged 
breaches,  might  not  be  free  from  difficulty.  Upon  the  last  point  their  Lordships 
find  that  there  is  no  error  in  that  part  of  the  decree  which  empowers  the  plaintiffs 
to  realize  their  securities  in  case  the  defendants  should  fail  to  pay  the  sum  due 
within  three  months  from  the  date  of  decree.  They  are  of  opinion  that  a  sufficient 
demand,  within  the  meaning  of  the  letter  I,  was  made  immediately  before  the  institu- 
tion of  tiie  suit,  and  was  so  understood  by  the  defendants  to  have  been  made.  Such 
seems  to  be  the  result  of  the  letters  of  the  8th  December  1875.  The  allowance  of  three 
months  for  the  payment  of  the  sum  decreed  to  be  due  to  the  plaintifis  on  the 
mortgage  securities  was  therefore  in  ease  of  the  defendants.  Their  Lorddiips  will 
humUy  advise  Her  Majesty  to  afiirm  the  decree  under  appeal,  and  to  dismiss  this 
appeal  with  costs. 
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The  27th  February  1880. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  CoUier. 

Kritima  Adoption — Evidence — Possession. 

On  Appeal  from  the  High  Court  at  Calcutta, 

Mussamut  Basmati  Kowari 

versus 
Baboo  EiiTit  Narain  Singh. 

Whei^  the  qnestion  was  whether  or  not  an  adoption  in  the  Kritima  form  had  been  proved,  their 
LordBhipB  inclined  to  think  the  eyidence  against  the  adoption  somewhat  more  credible  than  that  in  its 
favor,  coupled  with  the  circnmstance  that  the  widows  appear  to  have  remained  In  possession  of  the 
estate  after  the  death  of  their  deceased  husband,  and  had  paid  income-tax  on  the  property,  and  that 
after  the  death  of  the  junior  widow,  on  the  application  of  the  other  widow  for  a  mutation  of  names,  the 
authorities  were  satisfied  that  she  was  in  possession. 

This  was  an  appeal  from  the  decision  of  a  Divisional  Bench  of  the  High 
Court  of  Calcutta  of  the  26th  February  1875,  reversing  a  decree  of  the  Subordi- 
nate Judge  of  Bhaugulpore. 

Mr.  Leith,  Q,  C,  and  Mr.  Doyne  for  Appellant. 
Mr.  C.  W.  Arathoon  for  Respondent. 

The  fisrcts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the  Judicial 
Committee,  which  was  delivered  as  follows  by  Sir  Robert  Collier, : — 

In  this  case  the  sole  question  was,  whether  or  not  an  adoption  in  the  Kritima 
form  had  been  proved  Ram  Persad  Narain  had  one  whole  brother,  and  two  half- 
brothers.  He  died  on  the  1st  March  1872,  leaving  two  widows,  one  of  whom  had 
a  daughter  about  five  or  six  years  of  age.  The  other  widow  had  had  sons,  but 
they  had  died  in  infancy.  It  may  not  be  altogether  immaterial  to  observe,  with 
regard  to  the  probabilities  of  the  case,  that  if  the  daughter  of  the  deceased  should 
have  a  son,  that  son  would  be  able,  though  perhaps  not  quite  as  efficaciously  as 
an  adopted  son,  to  perform  the  ceremonies  which  are  supposed  to  be  of  benefit  to 
his  soul. 

The  plaintifi^  in  this  case  is  Sri  Narain  Singh,  the  son  of  Kirut  Narain  Singh, 
the  whole  brother  of  RamPersad,  and  he  seeks  to  obtain  possession  of  the  property 
of  Ram  Persad,  as  against  the  widow,  on  the  ground  that  he,  being  of  the  age  of 
14,  was  adopted  by  Ram  Persad  two  days  before  Ram  Persad's  death.  The 
widow  denies  the  adoption.  The  question  is  one  entirely  of  fEici  The  caae  was 
heard  before  the  Subordinate  Judge,  who  is  himself  a  Hindoo,  and  who  appears 
from  his  judgment  to  have  given  a  very  intelligent  attention  to  the  evidence. 
The  effect  of  his  judgment  is,  that  he  does  not  believe  the  plaintiff's  case.  It  does 
not,  indeed,  appear  that  he  gives  very  much  more  credence,  if  any,  to  the  witnesses 
for  the  defendant,  but  he  rightly  observes  that  the  onus  of  proof  is  thrown  on  the 
plaintiff,  who  alleges  the  adoption ;  and  says  that,  in  his  opinion,  the  plaintiff  has 
not  made  out  his  case.  The  Subordinate  Judge  comments  upon  both  descriptions 
of  evidence, — the  documentary  and  the  oral.  The  documentary  evidence  for  the 
plaintiff  consisted  chiefly  of  two  sets  of  papers  or  accounts,  one  called  the  husta- 
bood  papers,  the  other  the  jummabundi  papers.  *  The  learned  Judge,  being 
probably  more  conversant  with  these  papers  than  an  European,  comes  to  the 
conclusion  that  neither  set  of  papers  is  trustworthy ;  and  their  Lordships  do  not 
find  that  the  High  Court  differ  from  him  on  this  subject — at  all  events,  they  do 
not  state  that  they  differ  from  him.    The  learned  Judge  of  the  First  Instance  also 
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intimates  a  general  disbelief  of  the  witnesses  of  the  plaintiff.  He  gives  one  or  two 
farther  reasons  for  his  judgment,  consisting  of  certain  probabilities  of  the  case, 
that  on  which  he  dwells  most  being  this :  That,  according  to  the  evidence  of  the 
plaintiff,  the  adoption  was  made  by  Ram  Persad  two  days  before  his  death,  and 
one  day  before  a  certain  impurity  which  he  was  under  in  consequence  of  the  death 
of  a  relative  had  expired ;  that  it  would  have  been  more  consistent  with  Hindoo 
usage  if  he  had  waited  till  the  next  day  (and  he  was  well  enough  to  do  so  with 
safety),  when  this  impurity  would  have  passed  away ;  but  the  learned  Judge  does 
not  intimate  that  the  adoption  was  necessarily  invalid  in  point  of  law  because 

Eerformed  duiing  the  time  when  Bam  Persad  was  in  a  state  of  impurity.  Their 
lOrdships  cannot  help  observing  that  the  High  Court  do  not  seem  altogether  to 
have  understood  the  view  of  the  Subordinate  Judge  on  this  point;  for  they 
discuss  the  question  whether  the  adoption  was  invalid  in  consequence  of  its 
having  been  made  when  Bam  Persad  was  in  this  state  of  impurity,  a  proposition 
which  was  not  affirmed  by  the  learned  Jttdge  below. 

The  question  being  one  of  the  credibility  of  witnesses,  their  Lordships  think 
that  a  good  deal  of  weight  ought  to  be  attached  to  the  consideration  that  the  Sul>- 
ordinate  Judge  had  the  opportunity  of  seeing  and  hearing  these  witnesses.  Their 
Lordships  have  now  to  consider  what  judgment  the  High  Court  ought  to  have 
pronounced,  and  they  have  come  to  the  conclusion  that  the  High  Court  have  not 
given  sufficient  reasons  for  reversing  the  judgment  of  the  Court  below.  The 
main  reasons  are  stated  in  this  paragraph,  wherein  the  Acting  Chief  Justice 
observes  :  "  Looking  at  the  whole  of  the  case,  I  think  that  the  evidence  ^ven  on 
behalf  of  the  plaintiff  is  more  distinct  and  more  reliable  in  its  general  character 
than  that  given  on  behalf  of  the  defence.  I  think  that  the  story  told  is  primd 
fade  a  natural  and  a  probable  one ;  and  it  is  to  be  recollected  that  the  defendant 
herself,  on  her  cross-examination  (although  she  denied  his  having  ever  expressly 
stated  that  he  intended  to  adopt),  admits  that  her  husband  used  U>  express  r^ret 
at  the  death  of  his  children,  and  at  his  not  having  a  son  to  leave  behind  him.'* 
Their  Lordships  on  referring  to  the  evidence,  do  not  find  that  the  lady  used 

Srecisely  these  words,  but  said  no  more  than  that  her  husband  and  herself  had 
een  grieved  when  their  children  had  died;  and  their  Lordships  cannot  think 
that  the  slightest  importance  in  this  case  is  to  be  attached  to  such  a  statement 
With  regard  to  the  observation  of  the  High  Court  as  to  the  general  character  of 
the  evidence  being  more  reliable,  they  observe  that  it  is  difficult  to  come  to  a 
satisfactory  conclusion  on  the  general  trusti^orthiness  of  written  evidence  against 
the  opinion  of  a  Court  which  has  heard  and  seen  the  witnesses ;  but,  further,  if 
their  Lordships  were  called  upon  to  express  an  opinion  as  to  the  trustworthiness 
of  the  evidence,  they  would,  on  the  whole,  be  disposed  to  pronounce  the  evidence 
against  the  adoption  somewhat  more  credible  than  that  in  its  favor.  One  cir- 
cumstance in  the  case  appears  to  them  to  incline  the  preponderance,  if  the  scales 
were  at  all  evenly  balanced,  in  favor  of  the  defendant,  viz.,  that  the  widows 
appear  to  have  remained  in  possession  of  the  estate  after  the  death  of  Bam  Persad. 
There  is  a  document  certainly  unimpeached  in  the  cause,  a  receipt  for  income-tax 
dated  on  the  2nd  July  187^,  whereby  it  appears  that  the  two  widows  paid  a 
sum  of  Bs.  104  in  respect  of  income-tax  on  this  property.  It  appears  to  their 
Lordships  that  this  payment  of  income-tax  on  their  part  is  inconsistent  with  the 
case  of  the  plaintiff,  who  alleges  that  he  had  been  adopted,  and  that  they,  conse- 
quently, had  merely  a  title  to  maintenance ;  and  that,  if  his  case  were  true,  he, 
and  not  they,  would  have  been  entitled  to  the  possession  of  the  eetate,  and  liable 
to  the  pajrment,  amongst  other  things,  of  this  tax. 

Further,  it  appears  that  after  the  death  of  the  junior  widow,  which  took 
place  in  September,  the  widow  who  is  now  the  defendant  applied  for  a  mutation 
of  names ;  tnat  upon  that  occasion  the  officer  of  the  CoUectorate  was  satisfied  that 
she  was  in  possession,  and  his  decision^  which  was  appealed  against  to  the  Com- 
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missioner,  was  affirmed  by  the  Commissioner  upon  the  ground  that  she  was 
actually  in  possession,  the  Commissioner  attaching  a  good  deal  of  importance  to 
this  document,  which  has  been  before  referred  to.  It  is  stated  on  behalf  of  the 
plaintiff,  that  he  was  actually  placed  on  the  guddi  on  the  25th  July  1872,  when 
he  was  recognised  by  both  the  widows,  and  his  case  appears  to  be  that,'  if  the 
widows  had  possession  up  to  that  time,  he  then  obtained  possession,  and  the 
widows  subsequently  dispossessed  him ;  but  of  that  there  is  no  evidence  whatever, 
and  their  Lordships  cannot  help  thinking,  on  the  whole  of  the  case,  that  the 
widows  have  all  along  been  in  p<)S8ession.  On  the  whole  they  have  come  to  the 
conclusion  that  the  High  Court  was  wrong  in  reversing  the  judgment  of  the 
Court  below. 

Under  these  circumstances  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  ju(fement  of  the  High  Court  be  reversed,  and  the  judgment  of  the  Sub- 
ordinate Ju(^  be  affirmed,  with  the  usual  order  as  to  costs. 


The  28th  February  1880. 

PreaeTU : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P.  Collier, 

Me-attachment  after  Judgment  {Effect  of)— Priority — Mortgage — Act  VIII  of 
185988.  239,240 — Nori-ohservaTice of  Forwxdities0^vmefor  Objecting) — Appeal 
to  Priiry  Council — Ornbs  Probandi — Poaaeasion. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Ram  Krishna  Das  Surrowji 
veratLa 
Surfunnissa  Begum  and  others. 

Although,  where  property  has  beeo  attached  before  judgment,  it  is  usual  to  re-attach  it  after  judg- 
ment, that  proceeding  implies  no  abandonment  of  the  first  attachment  which  gives  the  priority  of  lien. 
Accordingly,  where  there  was  a  valid  and  substantial  attachment  at  the  date  uf  a  mortgage,  that  aliena- 
tion, unless  it  can  be  shown  not  to  fall  within  the  provisions  of  s.  240  Act  VIII  of  1859,  was  null  and 
void  as  against  the  attaching  creditor  and  those  who  claim  under  him. 

The  objection  as  to  the  non-observance  of  the  formalities  enjoined  by  s.  239  was  not  allowed  to  be 
^aken  for  the  first  time  upon  appeal  before  the  Privy  Council,  it  involving  a  question  of  fact. 

Quare, — Whether,  under  the  circumstances  of  this  case,  it  was  not  for  the  plaintiff,  who  was  seeking 
to  oust  the  defendant  from  possession,  to  prove  the  non-observance  of  the  formalities  in  question,  rather 
than  for  the  defendant,  who  was  in  possession,  to  prove  affirmatively  that  they  had  been  observed. 

Mr.  Doyne  and  Mr.  CoweU  for  Appellant. 

Mr,  Cowie,  Q.C.,  and  Mr.  Qrah/x/m  for  Respondents. 

Sir  JaTnea  Colvile  delivered  the  following  judgment: — 

In  this  case  the  appellant  sued  on  a  mortgage  title,  completed,  as  he  alleged, 
by  foreclosure  under  Reg.  XVII  of  180ff  s.  8,  to  recover  possession  of  the  property 
in  suit  from  the  respondent,  who  held  it  as  purchaser  at  an  execution  sale  in  a 
suit  against  the  mortgagor.  The  mortgage  deed  was  in  the  English  form,  with  a 
power  of  sale.  Inasmuch  as  it  was  sought  to  be  enforced  in  the  mofussil,  the  pro- 
cedure prescribed  by  the  Regulation  has  been  applied  to  it  as  if  it  were  a  mere 
bye-bil-wafa,  or  deed  of  conditional  sale.  The  suit  is  the  ordinary  suit  which  in 
such  cases  the  mortgagee  who  has  foreclosed  is  obliged  to  bring  in  order  to  recover 
possession  of  the  mortgaged  premises,  with  this  difference  only,  viz.,  that  it  is 
brought  against  the  purchaser  under  the  execution  sale  as  well  as  against  the 
mortgagor,  and  that  the  former  is  the  substantial  defendant. 
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In  such  a  suit  the  plaintiff  has  to  make  out  his  title  to  dispossess  the  other 
party,  and  any  objection  which  can  be  taken  either  to  the  original  mortgage  title 
or  to  the  proceedings  in  foreclosure  may  be  taken. 

The  respondent  was  one  of  a  jQrm  of  builders  who,  in  December  1872,  sued 
one  Surfunnissa  Begum,  as  the  daughter  of  Moonshi  Busloor  Ruheem  and  the 
representative  of  his  estate  by  virtue  of  a  certificate  under  Act  XXVII  of  1860, 
for  the  amount  claimed  as  due  to  them  for  work  done  partly  in  the  lifetime  of 
Busloor  Ruheem  and  partly  after  his  death.  On  the  10th  December  1872  they 
applied  for  and  obtained,  under  ss.  84  and  85  of  the  Civil  Procedure  Code,  an 
attieichment  before  judgment,  in  order  to  secure  the  property*  Mr.  Doyne  took 
objection  to  the  regularity  of  the  L^ue  of  that  attachment,  complaining  tiiat  there 
was  no  proof  of  the  proceedings  which  are  enjoined  by  s.  81  and  the  subsequent 
Sections  having  been  adopted.  But,  in  their  Lordships'  opinion,  it  must  be  taken. 
that,  as  between  Surfunnissa  Begum  and  the  plaintiffs  in  this  former  suit,  there 
was  a  valid  and  subsisting  attachment  at  the  date  of  the  execution  of  the  mort- 
gage, and  that  this  is  virtually  admitted  by  the  consent  order  of  the  23rd  January 
1873,  which  was  made  when  part  of  the  property  which  had  been  attached  was 
released  from  the  attachment  on  the  payment  of  part  of  the  plaintiff's  demand, 
and  it  was  arranged  that  the  attachment  should  continue  as  to  the  particular 
property  which  is  the  subject  of  this  litigation. 

In  these  circumstances  Surfunnissa  Begum,  on  the  20th  May  1873,  executed 
the  mortgage  under  which  the  plaintiff  claims ;  and  the  principal  question  raised 
by  this  appeal  is  whether  that  alienation  of  the  property  was  not  by  reason  of  the 
attachment,  null  and  void  as  against  the  attaching  creditors  and  those  deriving 
title  under  them.  The  decree  in  that  suit  was  made  on  the  13th  September  1873, 
and  the  proceedings  in  execution  began  on  the  18th  of  the  same  month ;  and  \i 
has  been  suggested  on  the  part  of  the  appellant  that,  inasmuch  as  one  of  these 
proceedings  consisted  in  an  attachment  after  judgment,  it  must  be  presumed  that 
the  actual  sale  in  execution  proceeded  under  this  subsequent  attachment,  and  that 
the  respondent  cannot  claim  the  benefit  of  the  former  attachment.  Upon  this 
point,  the  learned  Judges  of  the  High  Court  say : — '*  The  attachment  never  was 
removed,  and  the  property  remained  unaffected  by  this  mortgage  (so  far  as  the 
person  at  whose  suit  the  attachment  issued)  at  the  time  it  was  attached  and  sold 
in  execution  of  the  decree."  Their  Lordships  must,  therefore,  assume  that^ 
although  where  property  has  been  attached  before  judgment  it  is  usual  to 
re-attach  it  after  judgment,  that  proceeding  implies  no  abandonment  of  the  first 
attachment,  which  gives  the  priority  of  lien.  There  is  no  trace  here  of  any  express 
abandonment.  If  this  be  so,  and  there  were,  as  their  Lordships  think  there  was, 
a  valid  and  subsisting  attachment  at  the  date  of  the  mortgage,  that  alienaticKi, 
unless  it  can  be  shown  not  to  fall  within  the  provisions  of  s.  240,  was  null  and 
void  as  against  the  attaching  creditor  and  those  who  claim  under  him.  Hence, 
the  determination  of  this  appeal  depends  very  much  upon  the  point  which  has 
been  ingeniously  raised  and  argued  by  the  learned  Counsel  for  the  appellants^  and 
particularly  by  Mr.  Cowell.  It  is  said  that  s.  240  does  not  govern  the  case,  for  the 
following  i^asons.  That  Section  runs  thus :  "  After  any  attachment  shall  have 
been  made  by  actual  seizure  or  by  written  order  as  aforesaid,  and  in  the  case  of  an 
attachment  by  written  order^  after  it  shall  have  been  duly  intimated  and  made 
known  in  manner  aforesaid,  any  private  alienation  of  the  property  attached, 
whether  by  sale,  gift,  or  otherwise,"  and  so  on,  "  shall  be  null  and  void.*'  It  is 
contended  that  the  words  "after  it  shall  have  been  duly  intimated  and  made 
known  in  manner  aforesaid  "  incorporate  into  the  24Uth  the  provisions  of  the  2d9th 
Section,  which  says,  "  In  the  case  of  lands,  houses,  or  other  immoveable  property 
the  written  order  shall  be  read  aloud  at  some  place  on  or  adjacent  to  such  land^ 
houses,  or  other  property,  and  shall  be  fixed  up  in  some  conspicuous  part  of  the 
Court  house ;  and  when  the  property  is  land  or  any  interest  in  land,  the  written 


(757) 

order  shall  also  be  fixed  up  in  the  offices  of  the  Collector  of  the  zillah  in  which  the 
land  may  be  situated."  Their  Lordships  entertain  some  doubt  whether^  under  the 
circumstances  of  this  case,  it  was  not  rather  for  the  plaintiff,  who  was  seeking  to 
oust  the  defendant  from  possession,  to  prove  the  non-observance  of  the  formalities 
in  question,  rather  than  for  the  defendant,  who  was  in  possession,  to  prove  affirma- 
tively that  they  had  been  observed.  However  that  may  be,  they  are  clearly  of 
opinion  that  the  point  raised  is  one  which  cannot  be  taken  here  upon  appeal  for 
the  first  time.  It  is  one  which  ought  to  have  been  taken  in  the  Court  below,  and 
their  Lordships  can  find  no  trace  of  its  having  been  so  taken.  No  such  trace  is  to 
be  found  in  the  judgments,  or  in  the  evidence,  or  in  the  reasons  which  are  stated 
in  the  petition  presented  to  the  High  Court  for  leave  to  appeal  to  Her  Majesty  in 
Council.  On  the  contrary,  the  first  of  those  reasons  seems  rather  to  assume  the 
regularity  of  the  attachment,  and  to  suggest  that  it  had  ceased  to  be  a  valid  and 
subsisting  attachment  at  the  time  the  mortgage  was  made.  It  is  in  these  words  : 
"  That  their  Lordships  ought  to  have  held  tibat,  even  if  the  said  property  was 
legally  attached  before  juagment,  such  attachment  had  ceased  to  be  a  valid  and 
subsisting  attachment  under  s.  85  of  the  Act."  In  the  case  which  has  been  cited 
from  the  *'  Weekly  Reporter,"  volume  10,  p.  264,  it  is  clear  from  the  judgment 
of  Mr.  Justice  Macpherson,  who  is  one  of  the  Judges  who  decided  the  present 
case,  that  there  it  had  been  positively  proved  that  those  proceedings  which  were 
enjoined  by  the  Act  had  not  taken  place.  Their  Lordships  think  this  is  clearly 
an  objection  which  ought  to  have  been  taken  in  the  Court  below,  and  not  raised 
for  the  first  time  here,  because  it  involves  a  question  of  &ct;  and  if  it  had  been 
taken  before  the  High  Court  and  argued,  the  Judges  of  that  Court  might  have 
directed  a  further  enquiry  into  the  matter,  under  the  powers  which  its  procedure 
g^ives  them.  Upon  this  record  they  think  the  judgment  of  the  High  Court  was 
right,  and  will  therefore  humbly  advise  Her  Majesty  to  affirm  that  judgment  and 
to  dismiss  this  appeal    The  costs  of  this  appeal  will  follow  the  result. 


The  5ih  March  1880. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

BeredUary  Office  of  Deeai — Partibility — DedaraUyn/  Decree — Maintenance — 

Onus  Probandi — Custom. 

On  Appeal  from  the  High  Court  at  Bombay > 

Adrishappa  bin  Gadgiappa 

versus 

Ourushidappa  bin  Gadgiappa. 

The  ^tAvj  Council,  in  upholding  a  decision  of  the  High  Ck^rt  that  property  appertaining  to  the 
hereditary  office  of  Deaai  was  partible,  accompanied  it  by  a  declaration  that  the  decree  was  to  be  without 
prejudice  to  the  defendant's  right  to  such  emoluments  or  allowances  for  the  performance  of  the  duties 
of  the  Besaiship  as  he  might  ^  entitled  to  under  any  law  in  force. 

The  onus  of  proving  impartibility  lies  upon  the  Desai  by  showing  a  special  tenure  or  a  fomily  or 
district  or  local  custom  sufficiently  strong  to  rebut  the  operation  of  the  general  law. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Bombay  of  the 
28th  July  1876,  reveraing  a  decision  of  the  Political  Agent  of  the  Southern 
Mahratta  country. 
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Mr,  Orakaiin  and  Mr.  Kendm  Digby  for  Appellant. 
Mr,  Leith,  Q.C.,  and  Mr.  Mq^yne  for  Respondent 

Sir  Robert  Collier  delivered  as  follows  the  judgment  of  the  Judicial  Com- 
mittee,- in  which  the  facts  of  the  case  are  sufficiently  stated : — 

In  this  case  a  suit  was  instituted  by  two  younger  brothers  against  their  elder 

brother,  all  being  members  of  a  joint  Hindoo  family,  whereby  the  younger  brothers 

claimed  two-thirds  of  the  inam  village  of  Konoor,  which  is  admitted  to  be  that 

part  of  a  Deshgat  Watan,  or  property  held  as  appertaining  to  the  office  of  Desai, 

which  lies  within  what  is,  strictly  speaking,  British  territory ;  the  rest  of  the 

Watan  being  within  the  territory  of  the  feudal  chief  of  Jamkhandi,  in  the  southern 

Mahratta  country.    The  elder  brother  insisted  that,  inasmuch  as  he  held  the  office 

of  Desai,  and  this  property  belonged  to  his  office,  he  was  entitled  to  hold  it  as 

impartible,  subject  to  the  customary  right  of  his  brothers  to  receive  allowajiees  by 

way  of  maintenance.     The  action  was  brought  in  the  year  1861.  in  the  Court  of 

the  political  agent,  and  through  a  lamentable  delay,  as  their  Lordships  cannot 

help  thinking  it,  of  successive  political  agents,  was  not  decided  in  first  instance 

until  the  year  1874.    The  effect  of  the  decision  of  the  Political  Agent,   whose 

judgment  was  for  the  defendant,  may  be  stated  to  be  this:  that  the  property 

appertaining  to  a  Desaiship  must  be  assumed  jprimA  facie  to  be  impartible,  and 

that  sufficient  evidence  had  not  been  given  of  its  partibility.     This  judgment  on 

appeal  was  reversed  by  the  High  Court,  who  laid  down  a  different  rule  or  rather 

presumption  of  law.     The  effect  of  the  judgment  of  the  High  Court  was,  that 

there  is  no  such  general  presumption  in  favor  of  the  impartibility  of  estates  of 

this  kind  as  to  shift  the  burden  of  proof  in  the  manner  which  the  Political  Agent 

supposed ;  that  in  such  cases  the  burden  of  proof  is  upon  the  Desai,  who  seeks  to 

show  that  the  property  devolves  upon  him  alone,  in  contravention  of  the  ordinary 

rule  of  succession,  according  to  the  Hindoo  law.    The  High  Court  further  came  to 

the  conclusion  that  no  sufficient  evidence  had  been  ^ven  by  the  defendant  either 

of  family  custom  or  of  district  custom  to  prevent  the  operation  of  the  ordinary 

rule  of  Lsbw  whereby  the  property  would  be  partible.     The  question  in  the  cause, 

in  a  great  measure,  depends  upon  which  of  these  two  views  of  the  law  is  right 

Their  Lordships  are  of  opinion  that  the  High  Court  was  right ;  that  there  is  no 

general  presumption,  as  has  been  contended  for  on  the  part  of  the  appellants, 

which  shifts  the  burden  of  proof;  and  that  it  lies  upon  the  defendant^  who  seeks 

to  show  that  the  estate  is  impartible,  to  give  evidence  of  the  special  tenure  of  the 

Watan,  or  of  either  family  custom  or  of  district  or  local  custom  sufficiently  strong 

to  rebut  the  operation  of  the  general  law.    Their  Lordships  have  also  come  to  the 

conclusion  that  the  High  Court  was  right  in  the  opinion  which  they  formed  that 

the  evidence  given  in  this  case  was  insufficient. 

The  High  Court  intimate  that  the  contention  with  respect  to  a  family  custom 
was  abandoned  in  the  argument  before  them  ;  but  be  that  as  it  may,  their  Lord- 
ships are  of  opinioiiL  that  no  such  family  custom  has  been  provM.  A  pedigree  has 
been  put  in  whereby  it  appears  that,  as  far  back  as  the  year  1780,  the  Watan, 
which  had  been  resumed  at  that  time  by  the  Native  (Jovemment,  was  conferred 
on  or  restored  to  one  Gurushidappa ;  but  inasmuch  as  Gurushidappa  appears  to 
have  been  an  only  son,  that  devolution  of  the  property  throws  no  light  upon  the 
question  in  dispute.  From  (gurushidappa  it  appears  to  have  devolved,  in  1814, 
upon  his  only  son  Gadgiappa.  Subsequently,  in  1836,  the  Desaiship  devolved 
upon  Adrishappa,  the  present  defendant.  It  would  appear  that  ibis  family,  con- 
sisting of  himself  and  his  two  brothers,  remained  joint  until  the  year  1854,  when, 
for  the  first  time,  a  dispute  arose,  and  the  younger  brothers  claimed  the  shares 
which  they  claimed  subsequently  in  this  suit.  It  appears  to  their  Lordships  that 
this  state  of  things  throws  very  little  light  upon  the  controversy ;  it  certaiiJy  does 
not  support  the  contention  of  the  defendant  that  he  was  entitled  to  the  possession 
of  the  property  as  impartible.,  giving  his  brothers  only  maintenance. 
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An  official  document  has  been  pat  in,  bearing  date  1800,  bein^  an  official 
account  of  certain  Desaiships  then  under  sequestration  by  the  Oovernment, 
whereby  it  would  appear  thi^t  a  sum  of  Bs.  150  per  annum,  payable  out- of  the 
Watan,  had  been  allotted  to  one  Kadappa,  who  seems  to  have  been  a  distant 
cousin  of  Qurushidappa.  It  further  appears  that  that  allowance  has  continued  up 
to  the  present  day  to  be  enjoyed  by  a  descendant  of  this  Kadappa;  and  that  a 
similar  allowance  is  enjoyed  by  another  member  of  the  family,  descended  from  a 
common  ancestor  with  the  parties  to  this  cause.  That  circumstance,  however,  of 
itself,  and  without  further  explanation,  does  not  appear  to  their  Lordships  sufficient 
to  maintain  the  contention  of  the  defendant.  These  two  members  of  the  family, 
who  are  said  to  be  still  living  and  to  receive  the  allowances,  might  have  been 
called,  and  they  might,  if  the  case  of  the  defendant  is  correct,  have  shown  the 
origin  of  their  allowances,  and  possibly  that  there  had  been  some  previous  custom 
in  the  family  whereby  the  eldest  son  took  the  property,  subject  k)  allowances  to 
his  younger  brothers,  or  to  other  members  of  the  family.  Even  such  evidence,  it 
may  be  remarked,  if  forthcominff,  would  presumably  have  related  to  a  period 
anterior  to  the  re-grant  of  the  Watan  to  Gurushidappa  in  1780.  But,  in  the 
absence  of  any  su(£  evidence,  their  Lordships  are  not  disposed  to  attach  much 
weight  to  this  mere  entry  in  the  account.     Beyond  that  there  is  no  evidence. 

Their  Lordships,  therefore,  are  of  opinion  that  the  High  Court  was  right  in 
determining  that  there  was  no  evidence  in  this  case  of  family  custom  one  way  or 

the  other. 

With  respect  to  the  custom  of  the  district,  although  the  evidence  may  show 
that  tenures  of  this  kind  are  more  frequently  impartible  than  partible,  it  is  not,  in 
their  Lordship»*  opinion,  of  that  conclusive  character  which  is  necessary  to  establish 
a  general  district  custom.  They  are  of  opinion  that  the  High  Court  was  Justified 
in  finding  that  no  sufficient  evidence  of  such  a  district  custom  had  been  given. 

Their  Lordships  may  observe  that  in  the  year  1854,  upon  the  brothers 
quarrelling,  the  case  came  before  the  chieftain  of  Jamkhandi  in  respect  of  that 
part  of  the  Watan  which  is  in  his  territory.  He,  in  the  first  instance,  decided  in 
favor  of  the  defendant;  but  subsequently,  some  years  after,  upon  receiving 
evidence,  which  he  appears  not  to  have  done  before,  decided  in  favor  of  the 
plaintiffs.  That  decision,  although  it  was  subsequently  set  aside  by  the  Secretary 
of  State  on  the  ground  that,  for  the  special  reason  stated  in  his  despatch,  the  chief 
had  no  jurisdiction  in  the  matter,  may  be  invoked  by  the  plaintiffs  as,  at  all 
events,  some  evidence  in  their  favor. 

On  the  whole,  therefore,  their  Lordships  have  come  to  the  conclusion  that 
the  High  Court  was  right  in  the  view  which  they  took  of  the  law  and  of  the 
burden  of  proof,  and  of  the  proof  itself,  and  that  their  decision  qtioad  the'  partibiliiy 
of  this  property  should  be  confirmed. 

A  difficulty  which  their  Lordships  have  felt  in  the  case,  and  to  which  the 
High  Court  have  not  adverted,  is  the  following :  The  defendant  held  the  hereditary 
office  of  Desai,  and  the  Watan  is  admittedly  projperty  appertaining  to  the  office ; 
and  it  appears  to  have  been  the  policy  of  the  Indian  Government  that  Desaiships 
should  be  maintained,  and  that  the  Desai  himself  should  be  enabled  to  perform 
the  functions  of  his  office,  be  they  greater  or  less,  properly  and  in  a  manner 
suitable  to  his  position  as  a  subordinate  officer,  and  to  some  extent  a  representative, 
of  the  Government.  This  policy  has  been  recognfted  and  enforced  by  various  Acts 
of  the  Legislature,  the  latest  being  apparently  Act  No.  Ill  of  1874  of  the  Legis- 
lative Council  of  Bombay.  The  provisions  of  that  Statute  seem  to  be  in  some 
degree  retrospective. 

Hence,  although  the  decision  of  the  High  Court  is  in  substance  rights  their 
liordships  think  that  it  should  be  accompanied  by  a  declaration  that  the  decree  is 
to  be  without  prejudice  to  the  defendant's  right  to  such  emoluments  or  allowances 
for  the  performance  of  the  duties  of  the  Desaiship  as  he  may  be  entitled  to  under 
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any  law  in  force.  And,  aceordingly,  they  will  humbly  recommend  to  Her  Majesty 
that  such  a  declaration  be  added  to  the  decree  of  the  High  Court ;  but  that,  subject 
thereto,  the  said  decree  be  affirmed.  They  also  direct  that  the  costs  of  this  appeal 
be  taxed ;  that  the  amount  of  such  costs,  when  taxed,  be  added  to  the  costs  of  the 
cause,  and  paid  with  them  out  of  the  estate. 


The  5th  March  1880. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

Bills  of  Exchange  (Hoondees) — Accommodation  Acceptor  {Liability  of) — Paymeni  of 

Interest  in  Advance — Consent, 

On  Appeal  from  the  High  Court  at  Calcutta. 

Gout  Chunder  Roy 

versus 

Protap  Chunder  Dass. 

An  accommodation  acceptor  was  held  to  be  not  released  from  liability  by  the  drawer's  payment  of 
Interest  in  advance  with  his  (the  accommodation  acceptor's)  knowledge  and  consent. 

This  was  an  appeal  from  a  decision  of  the  High  Court  of  Calcutta  of  the 
16th  May  1878,  reversing  a  decree  of  the  Subordinate  Judge  of  I)acc& 

Mr.  Cowie,  Q.O.,  and  Mr.  Doyne  for  Appellant. 
Mr.  Leith,  Q.C.,  ajid  Mr.  Oraham  for  Respondent. 

The  respondent  is  a  merchant  and  zemindar  at  Dacca;  and  in  February  and 
May  1875   he  cashed  for  the   appellant  two  bills  of  exchange  (hoondees)  for 
Rs.  10,000  each  drawn  by  Mr.  N.  P.  Pogose,  an  Armenian  resident  there.    In 
September  1855,  the  bills  being  overdue  and  unpaid,  two  fresh  bills  were  drawn  in 
substitution  of  them  by  Pogose  on  and  accepted  by  the  appellant  payable  90  days 
after  d^te  and  endorsed  to  the  respondent.     They  were  dishonored  on  maturity 
and  notice  to  that  effect  was  given  to  the  appellant  and  Pogose.     Subsequently  an 
arrangement  was  come  to  that  the  respondent  should  accept  the  overdue  interest 
and  also  six  weeks'  interest  in  advance  to  cover  the  period  at  which  Pogose  was 
expected  to  return  to  Dacca  and  be  in  a  position  to  take  up  the  bills.   The  interest 
was  accordingly  paid.    In  July  1876,  the  bills  continuing  unpaid,  the  respondent 
brought  the  present  suit  against  the  appellant  and  Pogose.    The  Dacca  Court 
ordered  a  decree  against  Pogose  for  the  full  amount,  but  dismissed  the  suit  against 
the  appellant  on  the  ground  that  he  had  been  merely  a  surety  and  had  been 
released  by  Pogose's  payment  of  interest  in  advance.    The  High  Court  reversed 
that  dedflion,  and  decreed  that  the  appellant  was  liable  to  the  respondent  as  the 
payment  of  interest  in  advance  had  been  with  his  concurrence  and  approval. 
Hence  the  present  appeal 

Their  Lordships,  without  calling  on  the  Counsel  for  the  respondent,  proceeded 
to  deliver  the  following  judgment : — 

Accepting  the  facts  found  by  both  the  Courts  in  India,  their  Lordships  agree 
with  the  Sigh  Court'  that  the  liability  of  the  appellant,  as  accommodation  acceptor 
of  the  hoondees,  depends  on  the  answer  to  be  given  to  the  question  whether  he 
knew  of  and  consented  to  the  advance  interest  being  takea    The  High  Court  has 
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answered  the  question  in  the  affirmative,  and  their  Lordships  entirely  agree  in 
that  conclusion.  Monohur  Laha's  evidence  alone  is  sufficient  to  establish  the  fact 
that  the  defendant  did  know  of  and  consent  to  the  payment  of  the  advance 
interest ;  and  he  was  a  witness  called  by  the  appellant.  Nor  do  their  Lordships 
think  that  the  testimony  of  the  witnesses  adduced  by  the  plaintiff  is,  though 
exceptions  may  be  taken  to  parts  of  it,  altogether  inconsistent,  as  has  been 
argued,  with  that  of  Monohur  Laha  That  which  relates  to  a  conversation 
between  the  plaintiff  and  defendant  in  the  billiard-room  of  the  former,  upon 
which  there  was  no  cross-examination,  is  quite  consistent  with  all  that  Monohur 
Laha  has  deposed  to.  Again,  the  probabilities  of  the  case  appear  to  their  Lord- 
ships to  be  all  in  favor  of  the  conclusion  of  the  High  Court,  rogose,  the  drawer 
of  the  hoondees  and  the  P&i'ty  primarily  liable  upon  them,  was  absent  from  his 
place  of  business ;  his  affairs  were  evidently  in  a  very  shaky  condition ;  and 
although  it  was  possible  that  when  he  came  back  again  he  might  be  able  to  make 
some  arrangement  for  the  payment  of  the  hoondees,  he  had  no  present  means  of 
meeting  them.  Li  these  curcumstances  it  is  hardly  conceivable  that  the  plaintiff 
would  enter  into  a  transaction  the  effect  of  which  would  be  to  relieve  the^onlv 
solvent  party  from  liability  upon  the  hoondees.  On  the  other  hand,  it  was  uxixcn. 
to  the  interest  of  the  defendant  to  take  the  chance  of  the  re-establishment  of 
Pogose's  credit,  and  therefore  to  assent  to  such  an  arrangement  as  was  actually 
made. 

Their  Lordships,  therefore,  wHL  humbly  advise  Her  Majesty  to  affirm  the 
judgment  of  the  High  Court,  and  to  dismiss  this  appeal,  with  oosts. 


The  9th  March  1880. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith, 

and  Sir  Robert  P.  Collier. 

Limitation — Act  XIV  of  1859  8.  20 — Jurisdiction — Proceeding  to  Enforce 

Decree, 

On  Appeal  from  the  High  Court  at  Allahabad. 

Hira  LaU 
versus 
Budri  Dass  and  others. 

A  proceeding  taken  bond  fide  and  with  due  diligence  before  a  Jnd^e  whom  the  party  "bofA  fide 
believes,  though  enroneoasly,  to  hare  jurisdiction,  especially  when  the  Judge  himiielf  also  supposes  that 
he  has  jurisdiction  and  deals  with  the  case  accordingly,  is  a  proceeding  to  enforce  a  decree  with&i  the 
meaning  of  8.  20  Act  XIV  of  1869. 

Mr.  Graham  for  Appellant. 
No  one  for  Respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Judicial  Com- 
mittee,  which  was  delivered  as  follows  by  Sir  Barnes  Peacock : — 

The  question  in  this  case  is  whether  the  judgment  creditors^  who  on  the 
14<th  January  1867,  obtained  in  the  Court  of  the  Judge  at  Agra  a  decree  against 
the  respondents,  were  on  the  9th  April  1874  barred  by  limitation  from  executing 
it  It  appears  that  on  the  3rd  D.ecember  1868  the  Judge  sent  the  decree  to  the 
Subordinate  Judge  of  the  district  to  be  executed  by  him,  and  that  on  the  3rd  April 
1869  the  Subordinate  Judge  struck  the  execution  case  off  the  file.    On  9th  April 
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1874  the  case  was  re-instituted  in  the  Court  of  the  Judge  by  the  petition  which 
has  given  rise  to  the  question  now  to  be  determined. 

Between  the  3rd  April  1869,  when  the  Subordinate  Judge  struck  the  case  o& 
his  file,  and  the  9th  April  1874,  proceedings  were  from  time  to  time  taken  by  the 
decree  holders  in  the  Court  of  the  Subordinate  Judge  to  enforce  the  decree,  but 
the  question  is  whether  those  proceedings  were  sufficient  to  prevent  the  operation 
of  the  Limitation  Act  XIV  of  1859  s.  20. 

It  appears  that  on  the  18th  February  1870  an  application  was  made  by  the 
decree  holders  to  the  Subordinate  Judge  to  set  off  a  debt  of  Rs.  1,300,  which  they 
owed  to  a  debtor  of  the  respondents,  against  so  much  of  the  amount  due  to  them 
under  the  decree,  and  at  page  6  of  the  Record  it  will  be  found  that  the  Subordinate 
Judge  made  an  order  that  the  application  should  be  granted,  that  the  decree 
holders  should  file  a  receipt  for  Rs.  1,300,  and  that  the  case  should  be  struck  off 
the,  pending  file.  On  the  18th  February  1870,  therefore>  the  Subordinate  Judge 
made  an  order  by  which  a  portion  of  the  debt  to  the  extent  of  Rs.  1^300  was 
satisfied.  Subsequently  on  the  8th  January  1872  an  application  was  made  to  the 
Subordinate  Judge  to  send  a  certificate  of  the  decree  to  the  political  agency  at 
Indore  in  order  that  the  decree  might  be  executed  there,  whereupon  be  made  an 
order  that  the  Judge  should  be  requested  to  send  the  record  of  the  execution  of 
decree ;  but  inasmuch  as  an  interval  of  more  than  one  year  had  elapsed  since  the 
last  order  it  was  necessary,  under  s.  216  Act  VIII  of  1859,  to  serve  the  judgment 
rdebtors  with  a  notice,  in  order  that  they  might,  if  they  could,  show  cause  why  the 
decree  should  not  be  executed  against  them.  Accordingly  a  notice  was  sent  to 
them  in  a  registered  cover  by  post,  they  living  out  of  the  jurisdiction  of  the  Court, 
but  it  was  returned,  as  the  judgment,  debtors  were  not  found.  That  was  on  the 
2nd  April  1872.  The  Subordinate  Judge  held  that  that  was  not  a  sufficient  service 
upon  the  defendants,  and  ordered  the  case  to  be  struck  off  the  file  of  pending  cases. 
On  the  Srd  May  1872  he  made  an  order :  ''  That  a  notice  be  sent  to  the  judgment 
debtors  by  post  in  a  registered  cover,  fixing  the  18th  day  of  May  as  the  date  for 
showing  cause,  and  that  the  case  be  brought  forward  on  the  said  date."  On  the 
30th  May  1872,  the  Nazir  of  the  Court  made  the  following  report :  ''  In  this  case 
a  notice  in  a  registered  cover  was  sent  by  post  to  the  judgment  debtors.  The 
cover  has  been  returned  to-day  by  the  post,  open.  -  The  cover  has  a  slip  attached 
thereon,  in  which  it  is  written,  in  Hindi,  that  Buddri  Nauth,  treasurer  (that  is  one 
of  the  judgment  debtors),  refuses  to  take  it.  Therefore,  the  cover^in  question  is 
submitted,  with  this  petition."  On  the  Srd  June  1872,  the  case  a^ain  came  before 
the  Subordinate  Judge,  upon  which  he  made  the  following  order:  ''The  case 
having  been  brought  forward,  it  appears  that  a  notice  in  a  registered  cover  was 
sent  by  post  to  the  judgment-debtor  at  Indore,  but,  the  judgment-debtors  not 
having  received  the  cover,  it  was  returned.  The  judgment-debtors  not  having 
taken  the  cover  containing  the  notice,  it  must  be  considered  as  having  been 
served."  It  is  therefore  ordered :  "  That  a  report  be  endorsed  on  the  decree,  and 
made  over  to  the  decree  holders'  pleader,  that  he  may  sue  out  execution  in  a  com- 
petent Court,  and  recover  the  amount  of  his  decree,  and  that  the  case  be  struck  off 
the  pending  file." 

Afterwards,  on  the  24th  Decern ber  1873,  upon  a  report  of  the  Mohurrer  that 
the  record  was  not  in  the  office,  the  Subordinate  Judge  made  another  order  that 
the  record  should  be  sent  for  frqm  the  Judges'  Court.  Svibsequ^atly,  op  the 
9th  January  1874,  in  a  proceeding  from  which  it  appeftrs  that  the  record  bad 
beei^  received  and  perused,  the  Subordinate  Judge  "ordered  that  the  certificate 
prescribed  by  ss.  285  and  286  Act  VIII  of  1859,  and  copy  of  the  applicatioi^  for 
execution  pf  decree,  be  sent  to  the  agent  at  the  Indore  Caotonment."  On  the 
9th  April  1874  the  case  was  re-instituted  in  the  Court  of  the  Judge  by  petition, 
stating  that  the  Subordinate  Judge  had  not  lost  control  of  the  cas^  uptil  the  3rd  Jane 
187^1  that  the  depree  hplders  h^d  a  certificate  on  which  they  t9>d  not  acted^  w^ 
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they  prayed  the  Court  that  under  s.  237  certain  4  per  cent,  promissory  notes  for 
Rs.  25,000  due  to  the  judgment-debtors  in  the  Indore  Agency  Cantonment  Trea- 
sury might  be  attached.  It  appears  that  after  some  demur  on  the  part  of  the 
Assistant  Political  Agent  to  execute  the  decree,  he  was  ordered  to  execute  it ;  and 
he  did  execute  it  by  attaching  a  sum  of  Rs.  13,097,  belonging  to  the  judgment- 
debtors,  and  that  money  was  sent  to  the  Judge  at  Agra  by  means  of  a  bill.  On 
the  13th  May  1876,  the  Judge,  having  received  the  money  from  the  Indore 
Agency,  ordered  that  the  Rs.  13,097 : 7 : 9  be  given  over  to  Meer  Jafiar  Hosen, 
pleader  for  the  decree  holder,  agreeably  to  a  power  given  to  him,  and  a  receipt  be 
taken  from  him.  Before  the  money  was  handed  over,  however,  an  application  was 
made  to  the  Judge,  which  will  be  found  at  page  30  of  the  Record,  in  which  the 
defendants  made  the  following  objection,  amongst  others:  "1.  That  the  decree 
holder's  decree  is  beyond  time.''  Thereupon  the  Judge  on  the  18th  May  1876 
made  the  following  order :  "  The  objections  are  such  as  may  be  entertained,  and 
may  possibly  be  determined  in  favor  of  the  debtors.  It  appears,  therefore,  unde- 
sirable that  the  decree  holder  should  get  the  money  till  they  have  been  disposed 
of.  Let  payment  be  stayed  on  the  debtors  giving  security  to  pay  interest  at 
8  annas  per  mensem  per  cent.,  in  the  event  of  the  money  bein^  ultimately 
awarded.  If  the  cheque  received  from  foreign  territory  have  been  weady  made 
over  to  the  decree  holder,  an  injunction  may  be  issued  to  the  bank  on  which  it  is 
drawn,  not  to  cash  it  till  further  orders."  Then  comes  the  decision  of  the  31st  May 
1876,  by  which  the  Judge  held  that  the  proceedings  in  the  Court  of  the  Subordi- 
nate Judge  were  ultra  vi/rea,  and  did  not  prevent  the  running  of  limitation.  He 
held  that  the  transfer  of  the  case  to  the  Subordinate  Judge  was  not  authorised  by 
law,  and  that  when  the  Subordinate  Judge  removed  the  case  from  his  files  he 
could  not  take  it  up  again  without  a  fresh  transfer.  He  also  considered  that  the 
decree  holders  had  not  shown  due  diligence  in  the  case  and  doubted  whether  any 
of  the  proceedings  were  boTid  fide.  He,  therefore,  held  that  he  was  constrained  to 
grant  the  prayer  of  the  objectors,  and  to  award  them  costa 

The  execution  creditors  appealed  to  the  High  Court,  and  that  Court  upheld 
the  decision.  The  Judges,  however,  stated  that  they  saw  no  reason  to  think  that 
the  appellants  had  not  exerted  themselves  bond  fide  to  obtain  their  due.  In  that 
view  their  Lordships  concur.  But  the  High  Court  considered  that  the  transfer  to 
the  Subordinate  Judge,  even  if  the  Judge  had  power  to  make  it,  merely  authorised 
him  to  take  up  and  dispose  of  the  application  then  pending  and  not  the  sub- 
sequent applications  which  were  made  to  him.  They  further  stated  that  they 
affirmed  the  order  of  the  Judge  with  great  reluctance. 

There  can  be  no  doubt  that  the  applications  to  and  orders  of  the  Subordinate 
Judge  if  he  had  had  jurisdiction  would  have  been  sufficient  to  prevent  the  opera- 
tion of  the  Statute  of  Limitations,  and  their  Lordships  are  of  opinion  that,  under 
the  circumstances  of  the  case,  they  had  that  effect,  even  if  he  had  no  jurisdiction. 
Section  14  Act  XIV  of  1859  enacts :  "  In  computing  any  period  of  limitation 
prescribed  by  this  Act,  the  time  during  which  the  claimant,  or  any  person  under 
whom  he  claims,  shall  have  been  engaged  in  prosecuting  a  suit  upon  the  same 
cause  of  action  against  the  same  derendant  or  some  person  whom  he  represents 
hoTvAfide,  and  with  due  diligence,  in  any  Court  of  Judicature^,  which,  from  defect 
of  jurisdiction  or  other  cause,  shall  have  been  ujiable  to  decide  upon  it,  or  shall 
have  passed  a  decision  which  on  appeal  shall  have  been  atmuUed,  for  any  such 
cause,  including  the  time  during  which  such  appeal,  if  any,  has  been  pending^ 
shall  be  excluded  from  any  such  computation."  It  was,  therefore,  the  object  of 
the  Legislature,  at  least  with  regard  to  the  limitation  for  the  commencement  of  a 
suit,  to  exclude  the  time  during  which  a  party  to  the  suit  may  have  been  liti- 
gating bond  fide  and  with  due  diligence  before  a  Judge  whom  he  may  suppose  to 
have  bad  jurisdiction,  but  who  yet  may  not  have  had  jurisdiction.  The  question 
is,  whether  the  same  principle  may  not  be  applied  to  the  construction  of  s.  20 
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Act  XIV  of  1859,  with  regard  to  executions.  Section  20  says :  "  No  process  of 
execution  shall  issue  from  any  Court  not  established  by  Boyal  Charter  to  enforce 
any  judgment  decree  or  order  of  such  Court  unless  some  proceeding  shall  have 
been  taken  to  enforce  such  judgment  decree  or  order,  or  to  keep  the  same  in  force, 
within  three  yefixa  next  preceding  the  application  for  such  execution."  The  Act 
does  not  say  some  proceeding  in  a  Court  having  jurisdiction,  and  their  Lordships 
are  of  opinion  that  a  proceeding  taken  boTid  fide  and  with  due  diligence  before  a 
Judge  whom  the  party  JxmA  fide  believes,  though  erroneously,  to  have  juris- 
diction, especially  when  the  Judge  himself  also  supposes  that  he  has  jurisdiction, 
and  deals  with  the  case  accordingly,  is  a  proceeding  to  enforce  the  decree  within 
the  meaning  of  s.  20. 

In  this  case  the  Subordinate  Judge  did  believe  he  had  jurisdiction.  Applicar 
tions  were  made  to  him,  and  he  made  orders  which  would,  if  he  had  had  juris- 
diction, have  been  proceedings  within  the  period  of  limitation.  If  the  judgment- 
debtors  had  appeajred  before  the  Subordinate  Judge,  and  had  objedbed  to  his 
jurisdiction,  he  must  have  decided  whether  he  had  jurisdiction  or  not ;  and  if  he 
had  decided  that  he  had  jurisdiction,  even  though  he  had  not,  the  proceedings 
would  have  been  proceedings  within  the  meaning  of  s.  20.  They  ought  equally 
to  be  so,  though  the  judgment-debtors  did  not  appear  or  object  to  the  juris-- 
diction. 

There  is  one  case  which  should  be  referred  to,  and  that  is  the  case  of  Roy 
DhunptU  Svngh  v.  Madhcmuitee  Dabia,  reported  in  the  lltb  Bengal  Law  Beports, 
page  23.*  There  '*  An  execution  sale  was  stayed  by  consent  for  two  months,  and 
the  execution  suit  was  struck  off  the  file.  During  that  period  the  execution 
creditor  applied  to  the  Court  to  restore  the  execution  suit,  and  to  pay  to  him 
certain  moneys  in  deposit  in  Court  to  the  credit  of  the  judgment-debtor  in  another 
suit,  alleging  that  he  (the  executing  creditor^  had  attached  them ;  but  it  turned 
out  that  he  had  attached  them  in  another  suit.  Held,  the  application  being  band 
fide,  that  the  period  of  limitation  began  to  run  from  the  date  of  the  disposal  of  the 
application  by  the  Court."  In  delivering  their  judgment  at  page  31,  toe  Judicial 
Committee  said :  "  It  is  said  that  this  proceeding  cannot  be  held  to  be  one  to  keep 
the  judgment  in  force,  because  it  was  a  petition  to  obtain  execution  of  a  sum  of 
money  which  it  was  not  possible  that  tne  execution  could  reach,  and  that  that 
must  have  been  so  to  the  knowledge  of  the  decree  holder.  It  seems  to  their 
Lordships  that  these  circumstances  really  affect  only  the  b(ma  fides  of  the  pro- 
ceedings. K  their  Lordships  could  infer  from  these  facts  that  the  petition  was  a 
colorable  one,  not  really  vnith  a  view  to  obtain  the  money ;  if  they  could  come  to 
that  conclusion,  in  point  of  fact  the  proceeding  would  not  be  one  contemplated  by 
the  Statute ;  but  their  Lordships  cannot  come  to  that  conclusion."  They  therefore 
came  to  the  conclusion  that  the  proceeding,  although  abortive,  was  a  prooeeding 
within  the  meaning  of  s.  20  Act  AlY  of  1859. 

On  the  whole,  therefore,  their  Lordships  have  arrived  at  the  conclusion^  and 
will  humbly  advise  Her  Majesty,  that  the  decree  of  the  High  Court  was  eiio- 
neous,  and  that  it  be  reversed ;  that  in  lieu  thereof  an  order  be  made  reversing 
the  order  of  the  Judge  of  Agni,  of  the  31st  May  1876,  and  ordering  that  the 
Es.  1,309  : 7 : 9,  with  such  interest  as  they  may  be  entitled  to  under  the  order  of 
tho  18th  May  1876  be  paid  to  the  decree  holder ;  and  that  the  appellants  have 
tho  costs  in  all  the  Lower  Courts  subsequent  to  the  petition  of  objection  of  the 
18th  May  1876,  and  the  costs  of  this  appeal. 

•  18  W.  R.  76  ;  2  Suth,  P.  C.  R.  615. 
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The  13th  March   1880. 

Present : 

Sir  James  W.  Oolvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith, 

and  Sir  Bobert  P.  CJoUier. 

Hindoo  Law  of  Inheritance — Widow — Unchastity — Forfeiture — Act  XXI  of  1850. 

On  Appeal  from  the  High  Court  at  Calcutta, 

Moniram  Kolita 

versus 
Kerry  Kolitany. 

Under  the  Hindoo  law,  as  administered  In  the  Bengal  school,  a  widow  who  has  once  inherited  the 
estate  of  her  husband  is  not  liable  to  forfeit  that  estate  by  reason  of  nnchastity. 

Qucere. — As  to  the  effect  of  Act  XXI  of  1850,  if  the  widow  had  been  degraded  or  deprived  of  her 
caste  in  consequence  of  her  unchastitj. 

This  was  an  appeal  from  a  decree  of  the  High  Court  at  Calcutta  of  the  9th 
AprU  1873  reversing  the  decree  of  the  local  tribunal  at  Sibsagur,  in  the  province  of 
Assam. 

Mr.  Cowie,  Q.C,  and  Mr,  Doyne  for  AppeDant. 

No  one  for  Respondent. 

In  this  suit  a  very  important  question  was  raised  affecting  the  entire  Hindoo 
community.     Ohimbara  and  Atma^both  now  deceased,  were  Hindoo  brothers,  and 
they  lived  within  the  jurisdiction  of  the  Assam  Courts,  and  subject  to  the  law  of 
the  Bengal  school    The  appellant  is  the  son  of  Atma,  and  the  respondent  is  the 
childless  widow  of  Ghimbara's  son.    Oti  the  death  of  her  husband  the  respondent 
inherited  the  lands  in  suit,  and  obtained  a  deed  to  that  effect  from  the  Collector. 
According  to  the  Hindoo  law,  the  appellant,  on  her  (the  respondent's)  death,  would 
be  entitled  to  succeed  to  the  property  j  but  it  seemed  that  since  her  husband's 
death  she  had  lived  with  a  man  and  had  a  child  by  him.    On  this  becoming 
known,  the  appellant  in  1870  instituted  a  suit  against  her  to  recover  the  land». 
The  Original  Court  ordered  a  partition  of  the  property,  one-half  to  go  to  the 
appellant  and  the  other  to  the  respondent  for  her  lifetime,  and  stated  that  it  was 
not  competent  for  her  to  alienate  it  by  sale  or  gift,  and  that,  as  she  had  no  issue 
by  her  deceased  husband,  her  son  by  another  man  could  not  be  treated  as  her  son. 
Against  this  decision  the  appellant  protested  in  the  Court  of  the  Deputy  Commis- 
sioner at  Sibsagur,  alleging  that  the  respondent  was  living  under  the  protection 
of  a  paramour,  and  that  there  was  no  law  allowing  the  unchastity  of  a  Hindoo 
widow  unless  at  the  cost  of  the  entire  deprivation  of  her  estate.     The  Court 
decided  in  &vor  of  the  appellant  for  the  whole  land  sued  for,  holding  that  the 
respondent  had  forfeited  it  in  consequence  of  the  unchaste  life  she  had  been  leading. 
The  respondent,  upon  that,  appealed  to  the  High  Court  at  Calcutta,  asserting  that, 
the  succession  having  once  devolved  upon  her,  and  the  property  vested  in  her,  she 
could  not  be  divested  of  it  in  consequence  of  her  subsequent  unchastity.    A  Divi- 
sional Bench  of  the  High  Court,*  consisting  of  Bayley  and  Dwarkanath  Mitter, 
J  J.  (the  latter  being  an  erudite  native  Judge),  expressed  their  concurrence  in  the 
decision  of  the  Deputy  Commissioner ;  but,  in  consequence  of  a  previous  conflicting 
decision  of  their  own  tribunal, f  they  referred  the  case  to  a  Full  Bench  as  to  whether, 
under  the  Hindoo  law,  as  administered  in  the  Bengal  school,  a  widow  who  bad 
once  inherited  the  estate  of  her  husband  was  liable  to  forfeit  it  by  reason  of  un- 
chastity.    The  question  so  referred  came  on  for  argument  before  Couch,  (7./.,  and 
nine  other  Judges.^    Of  these,  seven,  including  the  Chief  Justice,  were  of  opinion 

*  19  W.  R.  367.  t  1^  W.  R.  0.  J.  23.  t  See  19  W.  R.  867. 
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that,  under  the  Hindoo  law  of  the  Bengal  school,  a  sonless  widow  who  had  once 
inherited  the  estate  of  her  deceased  husband  was  not  liable  to  forfeit  it  by  unchas- 
tity.     The  three  other  Judges  were  of  an  opposite  opinion. 

The  question  raised  being  one  of  great  interest  and  importance  to  the  Hindoo 
comfnunity,  special  leave  was  given  by  the  Judicial  Committee  to  appeal  to  Her 
Majesty  in  Council. 

Mr,  Cowie,  Q.C,  and  Mr,  .Doyne  now  contended,  in  substance,  that  the  decree 
of  the  High  Court  was  erroneous,  and  that  they  should  have  held  that  a  sonless 
widow  who,  by  reason  of  her  chastity,  had  obtained  her  husband's  estate,  was 
entitled  to  continue  in  its  possession  and  enjoyment  only  so  long  as  the  qualifica- 
tion of  chastity  itself,  and,  according  to  the  Hindoo  belief,  the  important  spiritual 
benefit  accruing  therefrom  to  her  deceased  husband,  should  continue. 

Though  there  was  no  appearance  for  ihe  respondent,  the  decisions  of  the  seven 
Judges  of  the  High  Court  in  her  favor  on  the  intricate  point  of  law  raised  were 
frequently  cited,  out  of  fairness,  both  by  their  Lordships  and  the  appeUant's, 
Counsel,  it  being  obviously  desired  that  the  case  should  be  ai^gued  and  decided 
apart  from  the  mere  personal  dispute  between  the  parties — ^the  property  at  suit 
being  very  insignificant — but  from  the  larger  point  of  view  by  which  the  law  of 
succession  affecting  the  whole  Hindoo  community  was  affected.  The  case  was 
hea^d  before  their  Lordships  on  the  29th  November  1879,  when  they  stated,  at  the 
close  of  the  argument,  that  they  would  take  time  to  consider  their  humble  advice 
to  Her  Majesty  upon  the  matter. 

On  the  13th  March  1880  Sir  Barnes  Peacock  delivered  the  following  judg- 
ment : — 

This  is  an  appeal  from  a  decision  of  a  Full  Bench'  of  the  High  Court  of  Judi^ 
cature  at  Calcutte.  It  was  admitted  by  virtue  of  a  special  order  of  Her  Majesty  in 
Council,  whereby  the  appellant  had  leave  to  appeal  in  the  form  of  a  special  case 
upon  the  following  questions,  viz. : — 

1st.  Whether,  under  the  Hindoo  law,  as  administered  in  the  Bengal  School, 
a  widow  who  has  once  inherited  the  estate  of  a  deceased  husband  is  liable  to  for- 
feit that  estate  by  reason  of  unchastity ;  and, 

2nd.  Whether  the  forfeiture,  if  any,  is  barred  by  Act  XXI  of  1850  ? 

The  appeal  was  admitted  on  account  of  the  importance  of  the  questions  sub- 
mitted for  determination  and  the  great  interest  which  the  Hindoo  community 
take  in  it. 

The  case  came  in  the  first  instance  upon  special  appeal  before  a  Division 
Bench,  consisting  of  Mr.  Justice  Bay  ley  and  Mr.  Justice  Dwarkanath  Mitter,  who 
were  of  opinion  that  the  defendant  had,  by  reason  of  unchastity,  forfeited  her  right 
in  her  husband's  property,  but  in  conse([uence  of  a  contrary  ruling  of  the  High 
Court,  referred  the  two  questions  above  mentioned  to  a  Full  Bench,  with  their 
remarks  thereon. 

The  FuU  Bench  consisted  of  the  Chief  Justice  and  nine  other  Judges,  and  the 
majority  held  tibat  the  widow,  having  once  inherited  the  estate,  did  not  forfeit  it 
by  reason  of  her  subsequent  unchastity.  Three  of  the  Judges,  however,  viz,,  Mr. 
Justice  Kemp,  Mr.  Justice  Glover,  and  Mr.  Justice  Dwarkanath  Mitter,  dissented 
from  the  opinions  expressed  by  the  majority  of  the  Court  The  case  is  fully 
reported  in  the  13th  Bengal  La\j  Reports,  p.  1.* 

The  subject  has  been  very  elaborately  discussed  by  the  Chief  Justice  and 
the  other  Judges  of  the  Full  Bench,  and  it  has  also  been  fully  argued  before  their 
Lordships  on  behalf  of  the  appellants.     The  respondent  did  not  appear. 

The  opinion  of  Mr.  Justice  Mitter,  who  was  himself  a  learned  and  accom- 
plished Hindoo  lawyer,  and  those  of  the  other  two  Judges  who  were  in  the 
minority,  are  entitled  to  very  great  weight,  but,  having  considered  and  weighed 
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all  their  arguments,  their  Lordships  ^e  unable  to  concur  in  the  opinions  which 
they  expressed. 

The  earliest  case  in  which  the  subject  was  fully  discussed  in  the  High  Court 
is  the  case  of  Matangini  Debi  v.  Srimati  Jagkcdi  Debi,  5  Bengal  Law  Reports, 
463,*  which  was  the  cause  of  th6  reference. 

That  case  was  originally  tried  before  Mr.  Justice  Markbj^,  who  delivered  a 
judgment  in  which  he  showed  much  research  and  great  knowledge  of  the  subject. 
The  case  was  appealed  to  the  High  Court^  and  heard  before  the  then  Chief  Justice 
and  Mr.  Justice  Macpherson,  who  affirmed  the  judgment  of  Mr.  Justice  Markby. 

Their  Lordships  will,  in  the  first  instance,  advert  to  the  judgments  of  the 
dissentient  Judges,  and  in  particular  to  the  opinion  expressed  by  Mr.  Justice 
Mitter,  on  referring  the  case,  and  to  his  judgment  after  the  argument  in  the  Full 
Bench.  Reasoning  from  the  general  notions  of  the  Hindoo  commentators  touching 
the  frailty  and  incapacity  of  women,  and  the  necessity  for  their  dependence  upon 
and  control  by  some  male  protector,  and,  from  the  origin  and  nature  of  a  widow's 
interest  in  the  property  which  she  takes  in  succession  to  lier  husband,  he  arrived 
at  the  conclusion  that  she  is,  as  he  expresses  it,  "  a  trustee  for  the  benefit  of  her 
husbaiid's  soul";  that  inasmuch  as,  by  reason  of  unchastity  subsequent  to  her  hus- 
band's death,  she  becomes  incapable  of  performing  efiectually  the  religious  services 
that  are  essential  to  his  spiritual  welfare,  she  cesises  to  be  capable  of  performing 
her  trust,  and  must  therefore  be  taken  to  have  broken  the  condition  on  which  she 
holds  the  property,  and  to  have  incurred  the  forfeiture  of  her  estate.  It  may  be 
remarked  that  the  other  two  dissentient  Judges  differ  from  Mr.  Justice  Mitter'sr 
view  of  the  nature  of  a  Hindoo  widow's  estate,  and,  therefore,  from  a  good  deal  of 
the  reasoning  upon  which  his  conclusion  is  founded.  But,  however  that  may  be, 
their  Lordships  entirely  concur  with  the  Chief  Justice  and>  the  majority  of  the 
Judges  in  rejecting  the  somewhat  fanciful  analogy  of  trusteeship. 

Mr.  Justice  Glover's  judgment  is  founded  upon  the  express  texts,  and  upon 
the  ground  that  by  reason  of  unchastity  a  widow  becomes  incapable  of  performing 
those  religious  ceremonies  which  are  for  the  benefit  of  her  husband's  soul.  He 
draws  a  distinction  between  a  widow  and  a  son,  and  says  (Report,  p.  55) f : — 

"  The  theory  of  the  Hindoo  law  of  inheritance  is  the  capability  by  the  heir 
of  performing  certain  religious  ceremonies  which  do  good  to  the  soul  of  the 
departed,  and  he  takes  who  can  render  most  service.  The  sons  down  to  the  third 
^neration  could  do  most,  offer  most  oblations,  and  confer  greatest  benefits,  there- 
tore  they  are  first  in  the  line  of  heirship.  The  widow  comes  next,  as  being  able 
to  confer  considerable,  though  less,  benefits,  and  it  is  only  because  slie  is  able  to  do  this 
that  she  is  allowed  to  take  her  husband's  share. 

**  It  would  seem,  therefore,  to  be  a  condition  precedent  to  her  taking  that 
estate  that  she  should  be  in  a  position  to  perform  the  ceremonies,  and  offer  the 
continual  funeral  oblations,  which  are  to  benefit  her  deceased  husband  in  the  other 
world ;  and  in  this  respect  her  position  is  very  different  from  that  of  a  son.  The  son 
confers  benefits  upon  his  father  from  the  mere  fact  of  being  bom  capable  of  per- 
forming certain  ceremonies.  His  birth  delivers  him  fix>m  the  hell  called  put;  and 
whether  in  after-life  he  offer  the  funeral  oblations  or  no,  he  succeeds  to  his  father" b 
inJieritance  from  the  fact  of  being  able  to  offer  them.  With  the  widow  it  is  not  so ; 
she  can  only  perform  ceremonies  and  offer  oblations  jo  long  as  she  continues  chaste, 
and  directly  she  becomes  unchaste,  from  that  moment  her  right  to  offer  the  funeral 
cake  ceases." 

These  reasons  do  not  appear  to  be  sufficient  to  support  the  learned  Judge's 
conclusion  that  a  widow  forfeits  her  estate  when  she  ceases  to  be  able  to  perform 
the  necessary  religious  ceremonies.  It  is  admitted  that  she  may  by  law  hold  the 
estate  without  performing  them,  and  that  she  may  give,  sell,  or  transfer  the  estate 
to  another  for  her  own  li&.     Nor  does  there  appear  to  be  any  sufficient  reason  for 
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the  distinction  attempted  to  be  drawn  between  a  son  or  other  heirs  and  a  widow 
with  reference  to  the  forfeiture  of  the  estate  when  the  person  who  has  succeeded 
to  it  has  becomci  incompetent  to  perform  the  duties  which  he  or  she  ought  to  per- 
form. The  proprietary  right  of  a  son  by  inheritance  from  his  father  is  expressly 
ordained,  because  the  wealth  devolving  upon  sons  benefits  the  deceased  (Daya- 
bhaga,  cap.  11  s.  1  v.  38),  and  the  right  of  succession  of  other  heirs  to  the  property 
is  also  founded  on  competence  for  offering  oblations  at  obsequies  (18th  verse),  see 
also  verse  32.  But  a  son,  even  if  by  the  mere  fact  of  his  birth  he  delivers  his 
father  from  the  hell  called  put,  is,  according  to  the  Dayabhaga,  excluded  for  certain 
causes  from  inheritance  in  the  same  manner  as  other  heirs  (see  the  Dajrabhaga, 
cap.  5,  paragraphs  4,  5,  and  6) ;  but,  if  he  once  succeeds,  the  estate  is  not  divested 
for  anything  less  than  degradation,  though  causes  which  would  have  excluded 
him  if  they  had  existed  before  succession  arise  after  the  estate  has  descended. 
This  is  admitted  by  Mr.  Justice  Mitter,  Record,  p.  7. 

Their  Lordships  will  proceed  to  consider  the  principal  texts  upon  which  the 
learned  Judges  who  were  in  the  minority  founded  their  judgments. 

Mr.  Justice  Mitter,  in  his  judgment,  p.  40,*  says : — 

''  Of  all  the  authorities  above  r^erred  to,  the  Dayabhaga  of  Jimuta  Yahana,  the 
fuiknowledged  founder  of  the  Bengal  school,  is  undoubtedly  the  highest ;  and  it  is 
therefore  to  the  Dayabhaga  that  I  shall  first  direct  my  attention.  I  do  not  wish, 
however,  to  go  over  all  the  texts  quoted  and  relied  upon  by  the  author  of  that 
treatise  in  d^cussing  the  widow  s  right  of  succession.  I  wiD  refer  to  two  of  those 
texts  only, — ^namely,  the  texts  of  Vrihat  Menu,  cited  in  v.  7  s.  1  Ch.  xi.  of  Mr. 
Colebrooke's  translation  of  the  Dayabhaga;  and  that  of  Catyayana,  cited  in  v.  56 
flf  the  same  section  and  chapter.     These  two  verses  are  as  follows : — 

'Jm  (1.)  The  widow  of  a  childless  man,  keeping  unsullied  her  husband's  bed, 
'^^  and  persevering  in  religious  observances,  shall  present  his  funeral 

oblation  and  obtain  his  entire  share.' 

'  (2.)  Let  the  childless  widow,  keeping  unsullied  the  bed  of  her  lord,  and 
abiding  with  her  venerable  protector,  enjoy  with  moderation  the 
property  until  her  death.    After  her  let  the  heirs  take  it.' " 

With  regard  to  the  former  of  the  texts  above  cited,  although  the  present 
participle  is  used,  it  clearly  refers  only  to  the  conduct  of  the  widow  up  to  the 
time  of  her  husband's  death,  and  not  to  her  conduct  subseouently.  '  It  cannot 
mean  up  to  the  time  of  her  presenting  the  funeral  oblation ;  £)r,  notwithstanding 
the  order  of  the  words,  the  meaning  of  the  text  is,  that  having  obtained  the 
husband's  share,  the  patni  or  widow  should  perform  those  ceremonies  conducive 
to  the  spiritual  benefit  of  her  husband  and  herself,  which  can  be  accomplished  by 
wealth  and  which  a  female  is  competent  to  perfonn.  See  The  Yira  Mitrodaya, 
cap.  3  pt.  1  s.  2,  and  the  Smriti  Chandrika,  cap.  11  s.  1  vs.  13,  16,  and  20.  In 
this  view  the  text  would  run  thus, — "  The  widow  of  a  childless  man  having  kept 
unsullied  her  husband's  bed,  and  persevered  in  religious  observances,  shall  obtam 
his  entire  share,  and  present  his  funeral  oblation." 

Mr.  Justice  Glover  points  to  the  words  "  persevering  in  religious  observances," 
to  prove  that  the  whole  text  applies  to  a  period  su^equent  to  the  husband's 
death,  and  as  referring  to  a  continually  abiding  condition,  because  he  assumes 
that  a  wife  cannot  perform  religious  observances  during  her  husband's  life,  and 
that,  therefore,  those  words  mbst  have  relation  to  a  period  after  her  husband's 
death.  .  But  the  assumption  does  not  appear  to  be  correct,  for  in  the  Smriti 
Chandrika,  cap.  11  s.  1  verse  17  the  meaning  of  the  words  ''persevering  in 
religious  observances "  is  thus  explained,  "  practising  religious  ceremonies  even 
during  the  lifetime  of  the  husband,  with  the  husband's  permission,"  etc.,  whence 
the  inference  is  drawn,  in  verse  18,  that  a  patni  to  inherit  her  husband  s  estate 
must  be  a  pious  woman.     And  again  in  verse  12,  a  virtuous  woman  is  "  one  that 
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Hves  with  her  husband,  associating  with  him  in  the  performance  of  rites  ordained 
by  Cruti  and  Smruti,  and  observing  fiastings  and  other  religious  ceremonies." 

The  second  of  the  texts  relied  upon  is  that  of  Catyayana. 

It  is  important  to  see  for  what  purpose  the  text  was  cited,  and  with  that 
view  to  refer  to  the  verses  immediately  preceding  those  in  which  the  text  is  cited, 
for  there  is  nothing  more  likely  to  mislead  than  to  read  a  single  paragraph  from 
the  Dayabhaga  or  Mitacshara  alone  without  studying  the  whole  chapter,  and  in 
some  cases,  even,  without  studying  several  chapters  of  the  same  treatise. 

In  cap.  11,  a  1,  the  author  of  the  Dayabhaga,  verse  54,  sums  up  his  argument 
in  support  of  the  widow's  right  to  succeed  to  the  entire  property  of  her  husband, 
for  which  purpose  he  had  cited  the  text  of  Vrihat  Menu.     He  says : — 

"  By  the  term  ' his  share'  is  undersix>od  the  entire  share  appertaining  to  her 
husband,  not  a  part  only"  (the  translator  adds  the  words  "su£B[cient  for  her 
support "). 

And  then  in  verse  55  he  concludes : — 

"  Therefore  the  interpretation  of  the  law  is  right  as  set  forth  by  us,"  viz., 
that  "  the  widow's  right  must  be  affirmed  to  extend  to  the  whole  estate  of  her 
husband  "  (v.  6). 

He  then  proceeds,  in  verse  56,  to  deal  with  the  mode  of  enjoyment,  and  to 
show  that  notwithstanding  a  widow  takes  the  entire  estate,  she  is  not  entitled  to 
make  a  gift,  sale,  or  mortgage  of  it,  to  the  exclusion  of  her  husband's  heirs.  He 
says: — 

"  But  the  wife  must  only  enjoy  her  husband's  estate  after  his  demise ;  she  is 
not  entitled  to  make  a  gift,  mortgage,  or  sale  of  it." 

And  then,  in  support  of  that  proposition,  he  refers  to  the  second  text  citef^^  / 
and  proceeds : — 

"  Thus  Catyayana  says : — '  Let  the  childless  widow,  preserving  imsul 
bed  of  her  lord,  and  abiding  with  her  venerable  protector,  enjoy  with  mod( 
the  property  until  her  death.     After  her  death  let  the  heirs  take  it.' " 

Mr.  Justice  Hitter  in  his  judgment  remarks,  at  p.  41,*  that  the  author  of  the 
Dayabhaga  cited  that  text,  not  for  the  purpose  for  which  he  cited  that  of  Vrihat 
Menu,  viz,,  that  of  establishing  a  widow's  right  to  succeed  to  the  entire  estate  of 
her  deceased  husband,  but  for  that  of  defining  the  nature  and  extent  of  the 
interest  which  devolves  upon  her  by, virtue  of  that  right. 

In  his  remarks  made  on  referring  the  case,  however,  he  reasons  upon  it  as  an 
isolated  text,  and  says  (Report,  p.  16)  t  :— 

"  This  passage  shows  clearly,  not  only  that  the  widow's  right  is  a  mere  right 
of  enjoyment,  the  word  *  enjoyment'  being  understood  in  the  sense  explained 
above,  but  that  the  exercise  of  that  right  is  absolutely  dependent  on  her  '  pre- 
serving imsuUied  the  bed  of  her  lord.'  The  participial  form  of  the  word  '  pre- 
serving,' ie.,  continually  preserving,  which  is  also  the  form  used  in  the  original 
(palayanta),  proves  conclusively  that  the  injunction  is  one  in  the  nature  of  a 
permanently  abiding  condition,  which  a  widow  is  bound  at  all  times,  and  under 
all  circumstances,  to  satisfy ;  and  the  right  of  enjoyment  conferred  upon  her  being 
expressly  declared  to  be  subject  to  awSi  a  condition,  every  violation  of  it  must 
necessarily  involve  a  forfeiture  of  right.*' 

Mr.  Justice  Glover  also,  at  page  57^  expresses  a  similar  opinion,  and  he 
refers  to  the  present  participle  "preserving"  as  denoting  continuance,  and  as 
referring  to  the  time  after  the  widow  has  taken  the  property  originally,  and,  he 
adds  besides,  if  the  wordls  "  keeping  unsuUied"  refer  only  to  past  time,  what  is  to 
be  made  of  the  other  part,  which  he  assumes  to  import  a  condition,  viz^,  "  living 
with  her  venerable  protector."  "  She  cannot,"  he  says,  *'  live  with  him  until  she 
is  a  widow,  and  while  she  lives  with  him  she  is  to  keep  unsullied  her  husband's 
bed,"     It  is  by  treating  the  words  "  living  with  her  venerable  protector  "  as  con- 
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Btituting  a  condition  that  -he  endeavors  to  add  force  to  his  argument  that  the 
words  **  keeping  unsullied  the  bed  of  her  lord  "  also  express  a  condition.  But  that 
argument  fails,  inasmuch  as  it  has  been  expressly  held  by  the  Privy  Council,  in 
the  case  of  Cossi/naut  Bysack  v.  H%rrosoondery,  Vyavastha  Darpana  97,  and  2 
Morley's  Digest,  198,  thi^t  the  words  "abiding  with  her  venerable  protector '*  do 
not  create  a  condition  of  forfeiture  in  case  of  her  refusing  to  abide  with  hini. 
Referring  to  that  decision,  Mr.  Justice  Mitter  says  that  it  lends  in  an  indirect 
way  considerable  support  to  his  view,  inasmuch  as  that  particular  case  was  decided 
expressly  upon  the  ground  that  the  widow  had  not  changed  her  residence  for 
unchaste  purposes.  Their  Lordships,  however,  are  of  opinion  that  the  words 
"  abiding  with  her  venerable  protector  "  do  not,  under  any  circumstances,  create  a 
condition  or  a  limitation  of  a  widow's  right  to  enjoy  the  property  of  her  husband 
to  the  period  during  which  she  abides  with  ter  protector.  They  agree  with  the 
Chief  Justice  in  the  opinion  which  he  expressed  at  p.  82,  that  neither  the  words 
"  preserving  unsullied  the  bed  of  her  lord,"  nor  the  words  "  and  abiding  with  her 
venerable  protector,"  import  conditions  involving  a  forfeiture  of  the  widow's  vested 
estate;  but  even  if  the  words  were  more  open  to  such  a  construction  than  they 
appear  to  be,  their  Lordships  are  of  opinion  that  what  they  have  to  consider  is 
not  so  much  what  inference  can  be  drawn  from  the  words  of  Catyayana's  text 
taken  by  itself,  as  what  are  the  coaclusions  which  the  author  of  the  Dayabhaga 
has  himself  drawn  from  them.  It  is  to  that  treatise  that  we  must  look  for  the 
authoritative  exposition  of  the  law  which  governs  Lower  Bengal,  whilst  on  the 
other  hand  nothing  is  vaotQ  certain  than  that,  in  deeding  with  the  same  ancient 
texts,  the  Hindoo  commentators  have  often  drawn  opposite  conclusions.  Kow 
how  has  Jimuta  Vahana  dealt  with  this  particular  text  ?  It  has  been  seen  for 
whajt  purpose  he  cited  it ;  but  how  does  he  comment  on  it  in  the  rest  of  the 
section  in  which  it  occurs  ?  He  comments  on  the  words  "  venerable  protector" 
(v.  57) ;  he  defines  who  are  intended  to  take  after  the  demise  of  the  widow  under 
the  term  ''  the  heirs"  (vs.  38  and  59) ;  Ranees  at  her  duty  to  lead  an  abstinent,  if 
not  an  ascetic,  life,  and  to  avoid  "waste"  (vs.  60  and  61),  and  deals  with  her 
power  of  alienation,  and  the  limitations  upon  it  (vs.  62,  63,  and  64).  But  he 
nowhere  says  one  word  from  which  it  can  be  inferred  that,  in  his  opinion,  the 
text  implied  continued  chastity  as  a  conditio)!  for  the  duration  of  her  estate,  or 
that  a  breach  of  chastity  subsequent  to  the  death  of  her  husband  would  operate 
as  a  forfeiture  of  her  right.  It  can  scarcely  be  supposed  that  a  commentator  so 
acute  and  careful  as  Jimuta  Yahana,  if  he  had  drawn  from  the  text  of  Catyayana 
the  inference  that  9.  widow  was  to  forfeit  the  estate  if  she  should  become  unchaste 
after  her  husband's  death,  would  not  have  stated  that  inf^ence  clearly  by  saying, 
in  verse  57,  *'  let  her  enjoy  her  husband's  estate  during  her  life,  or  so  long  as  she 
continues  chaste,"  instead  of  using  only  the  words  "  during  her  life  "  and  stating 
that ''  when  she  dies"  the  daughters  and  others  are  to  succeed. 

The  right  to  receive  maintenance  is  very  different  from  a  vested  estate  in 
property,  and  therefore  what  is  said  as  to  maintenance  cannot  be  ext^ided  to  the 
case  of  a  widow's  estate  by  succession.  However,  the  texts  cited  in  regard  to 
maintenance  show  that  when  it  was  intended  to  point  out  that  a  right  was  liable 
to  resumption  or  forfeiture  clear  and  express  words  to  that  effect  were  used. 
Jimuta  Vahana  in  cap.  11  s.  1  verse  48  of  the  Dayabhaga  refers  to  a  text  of 
Narada,  in  which  he  says,  "  JM,  them  allow  a  maintenance  to  his  women  for  life, 
provided  they  keep  unsullied  the  bed  of  their  lord.  But  if  they  behave  otherwise 
the  brother  may  resume  that  allowance."  How  different  ar^  those  words  from 
those  used  in  the  text  of  Catyayana. 

Mr.  Justice  Mitter,  in  order  to  get  rid  of  the  argum^t  that  a  daughter 
becoming  a  sonless  widow  or  unchaste  after  having  succeeded  to  the  estate  of  her 
father  does  not  forfeit  the  estate,  argues  that  the  texts  to  which  he  refers  are 
applicable  to  a  daughter  as  well  as  to  a  widow,  and  he  refers  to  verse  31  s.  2  cap.  11 
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of  the  Dayabhaga  to  show  that  the  text  of  Catyayana  is  applicable  to  all  women. 
(See  Report,  pp.  45  and  46,  48  and  49.)* 

It  seems  clear,  however,  that  though  an  unchaste  daughter  is  excluded  from 
inheriting  her  father's  estate,  or  an  unchaste  mother  that  of  her  son,  it  is  not  by 
virtue  of  either  of  the  above-mentioned  texts  of  Vrihat  Menu  or  that  of  Catyayana. 
Those  texts  have  reference  to  the  bed  of  the  deceased  owner  of  the  estate.  The 
words,  "  his  funeral  oblation,"  and  *'  his  share,"  and  "  the  property,"  have  reference 
to  the  oblation,  the  share,  and  the  property  of  the  lord  or  husband  mentioned  in 
the  preceding  parts  of  the  text,  whose  estate  is  to  be  inherited,  and  not  to  the 
husband  or  lord  whose  estate  is  not  to  be  inherited,  such  as  the  husband  or  lord 
of  a  daughter  or  mother,  as  the  case  may  be,  of  the  deceased  owner,  who,  in  default 
of  a  widow,  may  be  next  in  succession  to  inherit  his  estate. 

Verse  31  s.  2  c.  11  only  extends  to  other  women  the  rule  applicable  to  a 
wife,  that  a  gift,  sale,  or  mortgage  of  the  estate  is  not  to  be  made,  and  that  after 
her  death  the  heirs  of  the  deceased  owner  are  to  take^  and  not  that  part  of  the 
rule  which  is  included  in  the  words  "keeping  unsullied  the  bed  of  her  lord."  This 
is  made  clear  by  s.  30,  in  which  it  is  said : — 

"  Since  it  has  been  shown  by  a  text  cited  (s.  1  verse  56)  that  on  the  decease 
of  the  widow  in  whom  the  succession  had  vested,  the  legal  heirs  of  the  former 
owner  who  would  regularly  inherit  his  property  if  there  were  no  widow  in  whom 
the  succession  vested,  namely,  the  daughters  and  the  rest,  succeed  to  the  wealth ; 
therefore,  the  same  rule  (concerning  the  succession  of  the  former  possessor's  next 
heirs)  is  inferred  a  fortiori  in  the  case  of  the  daughter  and  gran(fcon  (meaning  a 
daughter's  son),  whose  pretensions  are  inferior  to  the  wife's.*' 

Then  comes  s.  31,  which  is  in  the  words  following : — 

"The  word  'wife'  in  the  text  above  quoted  (s.  1  v.  56)  is  employed  with  a 
general  import,  and  it  implies  that  the  rule,"  (meaning  the  rule  referred  to  in 
cap,  11  s.  S  and  par.  30,)  "must  be  understood  as  applicable  generally  to  the  case 
of  a  woman's  succession  by  inheritance." 

Their  Lordships  have  dwelt  at  some  length  upon  the  two  texts  that  have 
been  considered,  smce  it  is  upon  them  that  the  arguments  of  the  dissentient 
Judges  are  mainly  founded.  For  the  reasons  above  stated,  they  are  of  opinion 
that  these  texts,  neither  expressly  nor  by  necessary  implication,  a^rm  the  doctrine 
that  the  estate  of  a  widow,  once  vested,  is  liable  to  forfeiture  by  reason  of  un- 
chastity  subsequent  to  the  death  of  her  husband. 

The  judgments  of  the  High  Court  have  so  exhaustively  reviewed  the  later 
authorities  upon  this  question  that  their  Lordships  do  not  think  it  necessary  to 
go  through  the  same  task.  It  is  sufficient  to  say  that  in  their  opinion  those 
authorities,  though  in  some  degree  conflicting,  greatly  preponderate  in  favor  of 
the  conclusion  of  the  majority  of  the  Judges  of  the  High  Court.  * 

In  their  Lordships  view  it  has  not  been  established  that  the  estate  of  a 
widow  forms  an  exception  to  what  appears  to  be  the  general  rule  of  Hindoo  Ifliw, 
that  an  estate  once  vested  by  succession  or  inheritance  is  not  divested  by  any  act 
which,  before  succession  or  incapacity,  would  have  formed  a  ground  for  exclusion 
of  inheritance. 

The  general  rule  is  stated  in  the  Vira-Mitrodaya,  a  book  of  authority  in 
Southern  India  (see  12  Moore's  Ind.  Appeals,  466)^"f"  and  Mr.  Colebrooke's  preface 
to  the  Dayabhaga),  and  which  may  also^  like  the  Mitacshara,  be  referred  to  in 
Bengal  in  cases  where  the  Dayabhaga  is  silent.  It  is  there  said,  in  par.  3  of  the 
chapter  on  Exclusion  from  Inheritance  (cap.  8),  "  Amongst  them,  however,  an  out- 
cast (patita)  and  addicted  to  vice  (upa  pataki)  are  excluded  if  they  do  not  perform 
penance,  and  then  in  par.  4 "  the  exclusion  again  of  these  takes  place  if  their 
disqualification  occur  previously  to  partition  (or  succession),  but  not  if  subsequently 
to.  partition  (or  succession),  for  there  is  no  authority  for  the  resumption  of  allotted 
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8bar3s.  In  par.  5  it  is  said  that  the  masculine  gender  in  the  word  **  outcast/*  etc, 
is  not  intended  to  be  expressive  of  restriction,  and  that  the  law  of  exclusion  based 
upon  defects  excludes  the  wife  or  the  daughters,  female  heirs,  as  well. 

Mr.  Justice  Jackson  has  ably  pointed  out  the  great  mischief,  uncertainty,  and 
confusion  that  might  foUow  upon  the  affirmance  of  the  doctrine  that  a  widow's 
estate  is  forfeited  for  unchastity,  particularly  in  the  present  constitution  of  Hindoo 
society,  and  the  relaxation  of  so  many  of  the  precepts  relating  to  Hindoo  widows. 
The  following  consequences  may  also  be  pointed  out. 

According  to  the  Hindoo  law,  a  widow  who  succeeds  to  the  estate  of  her 
husband  in  default  of  male  issue,  whether  she  succeeds  by  inheritance  or  survivor- 
ship  (as  to  which  see  the  Shivagunga  Case,  9  Moore's  Ind.  Appeals,  604*)  does  not 
take  a  mere  life  estate  in  the  property.  The  whole  estate  is  for  the  time  vested 
in  her  absolutely  for  some  purposes,  though  in  some  respects  for  only  a  qualified 
interest.  Her  estate  is  an  anomalous  one,  and  has  been  compared  to  tliat  of  a 
tenant  in  tail.  It  would  perhaps  be  more  correct  to  say  that  she  holds  an  estate 
of  inheritance  to  herself  and  the  heirs  of  her  husband.  But  whatever  her  estate 
is,  it  is  clear  that  until  the  termination  of  it,  it  is  impossible'  to  say  who  are  the 
persons  who  will  be  entitled  to  succeed  as  heirs  to  her  husband  {Id,  604).  The 
succession  does  not  open  to  the  heu-s  of  the  husband  until  the  termination  of  the 
widow's  estate.  Upon  the  termination  of  that  estate  the  property  descends  to 
those  who  would  have  been  the  heirs  of  the  husband  if  he  had  lived  up  to  and 
died  at  the  moment  of  her  death.     (Moore's  Ind.  Appeals,  400. f) 

If  the  widow's  estate  ceases  upon  her  committing  an  act  of  unchastity,  the 
period  of  succession  will  be  accelerated,  and  the  title  of  the  heirs  of  her  husband 
must  accrue  at  that  period.  Suppose  a  husband  dies  leaving  no  male  issue,  aod 
jfio  daughter,  mother,  or  father,  but  leaving  a  chaste  wife,  a  brother,  a  nephew, 
the  son  of  the  surviving  brother,  and  other  nephews,  sons  of  deceased  brothers. 
The  wife  succeeds  to  the  estate,  and  the  surviving  brpther  is  her  protector.  {See 
Dayabhaga,  cap.  11  s.  1  v.  57.)  If-  he  survive  the  widow,  he,  according  to  the 
Bengal  school,  will  take  the  whole  estate,  as  sole  heir  to  his  deceased  brother,  and 
the  nephews  will  take  no  interest  therein,  for  brothers'  sons  are  totally  excluded 
by  the  existence  of  a  brother  (Dayabhaga,  cap.  11  s.  1  v.  5 ;  id,  cap.  lis.  6  vs.  I 
and  2).  The  surviving  l»:other  may  be  adyanced  in  years;  the  widow  may 
be  young.  The  probability  may  be  that  she  will  survive  him.  If  her  estate 
were  to  cease  by  reason  of  her  unchastity,  the  benefit  which  he  would  derive  from 
her  fall  would  give  him  an  interest  in  direct  conflict  with  his  moral  duty  of 
shielding  her  from  temptation.  But,  further,  the  widow  has  a  right  to  sell  or 
mortgage  her  own  interest  in  the  estate,  or  in  case  of  necessity  to  sell  or 
mortgage  the  whole  interest  in  it.  (Dayabhaga,  cap.  11  s.  1  v.  62.)  If  her  estate 
ceases  by  an  act^f  unchastity,  the  purchaser  or  mortgagee  might  be  deprived  of 
his  estate  if  the  surviving  brother  of  the  husband  should  prove  that  the  widow's 
estate  had  ceased  iu  consequence  of  an  act  of  unchastity  committed  by  her  prior 
to  the  sale  or  mortgage. 

Again,  if  the  surviving  brother  should  die  in  the  lifetime  of  the  widow,  all 
the  nephews  would  succeed  as  heirs  of  their  deceased  uncle ;  but  if  the  son  of  the 
surviving  brother  could  prove  that  the  widow's  estate  had  ceased,  by  reason  of  an 
act  of  unchastity  committed  in  ^he.  lifetime  of  his  father,  and  th^t  consequentiy 
the  estate  bad  descended  to  his  father  in  his  lifeit^me,  he  would  be  entitled  to  the 
whole  estate  as  heir  to  his  father,  to  the  exclusion  of  the  other  nephews.  Thus 
the  period  of  descent  to  the  reversionary  heirs  of  the  husband  might  be  accelerated 
by  an  act  of  unchastity  committed  by  the  widow ;  the  course  of  descent  might 
be  changed  by  her  act,  and  persons  become  entitied  to  inherit  as  heirs  of  the 
husband,  who,  if  the  widow  had  remained  chaste,  would  never  have  succeeded  to 
the  estate ;  and  others  who  would  otherwise  have  succeeded  would  be  deprived  of 
the  right  to  inherit. 

♦  2  W.  R.  P.  C.  31 ;  1  Suth.  P.  C.  R.  520.  f  ^^- 
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In  the  case  of  Sremathi  Matangini  Debi  v.  Srimati  Jaghali  Debi,  5  Beng. 
Law  Reports,  490,*  the  following  remark  was  made  by  the  then  Chief  Justice. 
He  said : — 

"  In  the  case  of  KataTna  Natchier  v.  The  Bajah  of  Shivagunga  (9  Moore  I.  A. 
639) t  it  was  held  that  a  decree  in  a  suit  brought  by  a  Hindoo  widow  binds  the 
heirs  who  claim  in  succession  to  her  ;  but  that  can  only  be  in  a  suit  brought  by 
her  so  long  as  she  holds  a  widow's  estate.  It  would  cause  iofinite  confusion  if  a 
decree  in  a  suit  brought  by  a  widow  could  be  avoided,  if  it  could  be  shown  that 
she  had  committed  an  act  of  unchastity  before  she  commenced  the  suit.  But  if 
the  rule  contended  for  is  correct,  and  the  estatte  which  a  widow  takes  by  inheri- 
tance is  merely  an  estate  so  long  as  she  continues  chaste,  all  the  acts  which  a 
Hindoo  widow  could  do  in  reference  to  the  estate  might  be  avoided  by  raking  up 
some  act  of  unchastity  against  her.  Inconvenience  would  not  be  a  ground  for 
deciding  a  case  like  the  present,  if  the  law  were  clear  upon  the  subject ;  but  it  is 
an  argument  which  may  be  fairly  adduced  when  the  authorities  in  favor  of  the 
opposite  view  are  merely  the  expressions  of  opinion  by  Hindoo  law  officers,  or  by 
European  or  modern  text  writers,  however  eminent,  or  even  decisions  of  a  Court 
of  Justice,  when  they  are  in  conflict  with  the  decisions  of  other  Courts  of  equal 
weight." 

Upon  the  whole,  then,  their  Lordships^  after  careful  consideration  of  this 
question,  and  of  the  authorities  bearing  upon  it,  have  comQ  to  the  conclusion  that 
the  decision  of  the  majority  of  the  Judges  was  the  correct  one,  and  it  is  important 
to  remark  that  the  High  Court  at  Bombay,  in  the  case  of  Privali  v.  Bhiku,  4 
Bombay  High  Court  Reports,  p.  25,  and  the  High  Court  in  the  North-Western 
.  Provinces,  in  the  case  of  nhagwanli  v.  Muor  Man  Tinari,  2  Ind.  Law  Reports,  145, 
have  given  judgments  to  the  same  effect  as  that  of  the  Full  Bench  at  Calcutta  in 
the  present  case. 

The  widow  has  never  been  degraded  or  deprived  of  caste.  If  she  had  been, 
the  case  might  have  been  different,  subject  to  the  question  as  to  the  construction  of 
Act  XXI  of  1850;  for  upon  degradation  from  caste  before  that  Act,  a  Hindoo, 
whether  male  or  female,  was  considered  as  dead  by  the  Hindoo  law,  so  much  so 
that  libations  were  directed  to  be  offered  to  his  manes  as  though  he  were  naturally 
dead.  See  Strange's  Hindoo  Law,  160  and  261,  Menu,  cap.  11  s.  185.  His  degra- 
dation caused  an  extinction  of  all  his  property,  whether  acquired  by  inheritance, 
succession,  or  in  any  other  manner.  (Dayabhaga,  cap.  1,  paras.  31,  32,  and  33.) 
The  opinion  of  Mr.  Colebrooke  in  the  Trichinopoly  Case  is  founded  on  the  distinc- 
tion between  mere  unchastity  and  degradation. 

It  is  unnecessary  to  determine  what  would  have  been  the  effect  of  Act  XXI 
of  1850,  if  she  had  been  degraded  or  deprived  of  her  caste  in  consequence  of  her 
unchastity. 

Their  Lordships,  for  the  above  reasons,  will  humbly  advise  Her  Majesty  to 
affirm  the  judgment  of  the  High  Court. 


The  13th  April  18^. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Zur-i-peshgee  Mortgage — CoUusive  Mokurruree  Lease — Mesne  Profits — 

Sale  in  Execution. 

On  Appeal  from  the  High  Court  at  Calcutta. 
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Gunesh  Lai  Tewaxee 

versus  ' 

Sham  Narain  and  others. 

In  December  1851,  the  Rajah  of  Bamnuggur  executed  a  znr-i-peshgee  mortgage  of  certain  villages 
in  favor  of  appellant's  predecessors.  The  respondents'  predecessor  set  up  a  mokurruree  lease  of  one  of 
the  villages,  alleged  to  have  been  granted  to  him  bj  the  Rajah  prior  to  the  mortgage.  The  appellant's 
predecessors  sued  to  set  aside  that  lease  as  collusive,  and  to  recover  that  village  with  mesne  profits,  and 
obtained  a  decree  to  that  effect  in  1860.  Before  execution  of  this  decree  was  taken  out,  the  Rajah 
obtained  a  judgment  for  some  debt  against  appellant's  predecessors,  in  execution  of  which  he  attached 
and  sold  their  interest  in  the  zur-i-peshgee  lease. 

Hbld  that  the  appellant  was  entitled  to  recover  the  mesne  profits  of  the  property  up  to  the  date  of 
the  sale,  the  right  to  these  profits  not  having  passed  to  the  purchaser  of  the  zur-i-peshgee  rights. 

^This  was  an  appeal  from  a  decision  of  a  Divisional  Bench  of  the  High  Court 
of  Calcutta  of  the  24th  August  1876,  affirming  a  decree  of  Mr.  Da  Costa,  the 
Subordinate  Judge  at  Sarun. 

Mr.  Doyne  for  Appellant. 

Mr,  C,  W.  Arathoon  for  Respondents. 

Sir  Montague  Smith  delivered  as  follows  the  judgment  of  the  Judicial 
Committee,  in  which  the  facts  of  the  case  are  fully  stated  : — 

This  was  an  application  by  Gunesh  Lai  Tewaree,  the  appellant,  as  the 
representative  of  Muddun  Mohun  Tewaree  and  Kalee  Pershad  Tewaree,  who  had 
obtained  a  decree  against  the  respondents,  to  execute  that  decree  so  far  as  relates 
to  the  recovery  of  the  mesne  profits  of  a  mouzah,  called  Koorkoorha,  awarded  by 
it.  The  judgment  is  dated  the  2nd  June  1860,  and  was  the  result  of  an  action 
which  had  been  brought  by  the  Tewarees  against  the  predecessors  of  the  respon- 
dents. The  facts  are  shortly  these :  Perhlad  Sen,  who  was  the  Rajah  of  Ram- 
nuggur,  executed,  on  the  23rd  December  1851,  a  zur-i-peshgee  mortgage  to  the 
Tewarees  of  certain  mouzahs,  including  mouzah  Koorkoorha,  for  a  sum  of 
Es.  49,453.  Shortly  after  the  mortgage,  one  Binda  Lall,  the  predecessor  of  the 
respondents,  set  up  a  mokurruree  lease  of  mouzah  Koorkoorha,  which,  as  he 
affirmed,  had  been  granted  to  him  by  the  Rajah  prior  to  the  zur-i-peshgee  mort- 
gage. The  suit  was  brought  by  the  Tewarees  to  set  aside  that  mokurruree  on  the 
ground  that  it  was  colorable,  and  put  forward  by  Binda  Lall  in  collusion  with 
the  Rajah  to  defeat  the  zur-i-peshgee,  so  far  as  related  to  mouzah  Koorkoorha 
The  judgment  of  the  2nd  June  1860,  the  execution  of  which  is  in  question,  states 
that  the  claim  was  for  the  recovery  of  "  the  entire  16  annas  of  mouzah  Koor- 
koorha, the  property  let  out  in  zur-i-peshgee  lease  on  the  basis  of  a  zur-i-peshgee 
lease,  dated  23rd  December  1851."  The  decree  was  that  the  plaintiffs  do  recover 
possession  of  the  entire  16  annas  of  the  mouzah,  and  that  the  mokurruree  pottah 
be  set  aside.  Then  there  is  this  award  with  reference  to  mesne  profits :  "  That 
the  amount  of  mesne  profits  from  1262  Fusli  to  the  date  of  recovery  of  possession, 
with  interest  on  the  principal  amount  of  each  year  from  the  following  year  up  to 
date  of  realisation,  be  awarded  to  the  plaintiffs  from  the  defendant  Binda  Lall." 
This  was  the  decree  of  the  Principal  Sudder  Ameen.  There  was  an  appeal  from  it 
to  the  High  Court,  and  ultimately  an  appeal  from  the  High  Court  to  this  country, . 
and  those  appeals  went  on  concurrently  with  another  litigation  which  was 
initiated  by  the  Rajah  to  set  aside  the  zur-i-peshgee  lease  altogether  on  the 
ground  that  it  had  been  improperly  obtained ;  and  in  this  litigation  also  there 
was  a  series  of  appeals,  ending  in  an  appeal  heard  before  this  Committee.*  In 
the  result  the  Rajah  failed  in  his  suit,  and  the  Tewarees  succeeded  in  theirs, 
maintaining  the  decree  of  the  2nd  June  1860,  on  which  the  present  execution 
proceedings  are  founded. 

Prior,  however,  to  any  proceedings  taken  to  execute  this  decree,  the  Rajah 
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(  776  ) 

t 

ODtained  a  judgment  for  some  debt  against  the  Tewarees,  and  in  the  suit  in  which 
*  he  obtained  that  judgment  he,  by  the  usual  proceedings,  attached  and  sold  their 
interest  in  the  zur-i-peshgee  lease.  The  purchaser  under  that  sale  was  his  own 
Ranee,  and  it  is  said  that  she  purchased  benamee  for  him.  However  that  may 
be,  no  question  now  aiises  as  to  the  validity  of  that  purchase.  It  must  be  taken 
that  the  Ranee  purchased  what  she  professed  to  have  purchased  >inder  that  decree. 
The  single  question  in  the  case  is,  whether  the  mesne  prdfits  awarded  by  the 
decree  of  the  2nd  June  1860,  passed  by  that  sale. 

We  have  nothing  on  this  record  but  the  certificate  of  8ale#  The  preliminary 
proceedings  do  not  appear.  The  certificate  of  sale  is  at  page  36,  and  is  as  follows : 
"  And  a  petition  being  put  in  for  the  sale  of  his  estate,  a  sale  notification  was 
issued  pursuant  to  an  order  of  this  Court,  and  the  estate  aforesaid  publicly  sold  at 
auction  on  the  7th  December  1874,  a*d.  Whatever  title,  right,  and  concern  the 
judgment  debtor  had  in  the  said  estate  have  been  purchased  by  Mussumat 
Maharani  Bind  Basini  Debi,  inhabitant  and  proprietor  of  Ramnuggur,  Pergunnah 
Majhwa,  for  Rs.  15,500,  and  she  has  deposited  the  entire  consideration  money. 
Therefore  this  certificate  is  granted  to  Maharani  Bind  Basini  Debi,  the  auction 
purchaser  of  the  estate  aforesaid :  and  it  is  hereby  proclaimed  that  whatever  title, 
right,  and  concern  the  said  judgment  debtor  had  in  the  estate  aforesaid  have 
become  esctinct  from  the  7th  December  1874,  the  date  of  sale,  and  vested  in 
Maharani  Bind  Basini  Debi,  the  auction  purchaser.  Hereafter  this  certificate  will 
be  considered  as  a  valid  deed  in  respect  of  transfer  of  the  right,  title,  and  interest 
of  the  judgment  debtors."  Then  there  is  this  description  of  what  is  sold  :  "  The 
right  and  title  under  the  original  deed  of  zur-i-peshgee  lease,  dated  the  23rd 
December  1851,  for  Rs.  42,453  in  respect  of  15  mouzahs,'* — ^naming  them,  and 
including  Koorkoorha.  It  may  be  observed  that  the  purchase  money  is  only 
Rs.  15,600,  and  the  zur-i-pesbgee  was  given  to  secure  a  sum  of  Rs.  42,453.  Upon 
the  application  made  by  the  appellant  for  the  execution  of  the  decree  of  1860,  so 
far  as  it  awarded  mesne  profits,  the  respondents,  who  represent  the  judgment 
debtor,  Bindi  Lall,  set  up  this  sale  as  an  answer,  contending  that  the  right  to  the 
mesne  profits  had  passed  by  virtue  of  it  to  the  Ranee,  the  auction  purchaser.  But 
the  decree  which  had  been  obtained  by  the  Tewarees  was  not  sold,  and  presum- 
ably was  not  attached ;  what  was  sold  is  that  which  appears  on  the  certificate, 
namely,  the  right  and  title  under  the  deed  of  zur-i-peshgee,  and  the  right  of  the 
judgment  debtor  is  declared  to  have  become  extinct  only  from  the  7th  December, 
1874,  This  being  all  that  was  sold,  their  Lordships  think  that  the  right  to  the 
mesne  profits  under  the  decree  was  not  the  subject  of  sale.  It  was  no  more  the 
subject  of  sale  than  any  profits  of  the  estate  which  the  mortgagee  had  received 
prior  to  that  sale  would  have  been.  The  title  to  the  mesne  profite  is  derived  from 
the  decree.  The  defendants  in  that  suit  were  wrongdoers,  and  the  action  was 
brought  by  the  mortgagee  against  them  as  wrongdoers.  The  right  to  the  mesne 
profits,  therefore,  depends  wholly  upon  the  decree ;  and  if  the  decree  had  been 
sold,  the  purchaser,  as  assignee  of  the  decree,  would,  no  doubt,  have  been  entitled 
to  them.  The  High  Court  have  based  their  judgment  on  the  erroneous  assumption 
that  the  rights  under  the  decree  were  sold.  Their  Lordships  think  that  is  not  the 
efiect  of  the  sale.  The  High  Court  refers  to  the  judgment  of  the  Subordinate 
Judge.  The  Judges  say :  "  The  Subordinate  J^dge  has  held  that  the  decree 
cannot  be  executed,  and  that  all  the  rights  of  the  judgment  creditor  in  that  decree 
have  been  transferred  to  the  purchaser  of  the  zur-i-peshgee  rights,  including  the 
right  to  execute  the  decree  obtained  originally  by  the  appellant  before  ua"  Then 
their  own  judgment  is :  "  We  abo  think,  with  him,  that  the  whole  of  the  rights  of 
the  decree-holder  (appellant  before  us)  under  the  decree  which  he  obtained  have 
passed,  with  the  zur-i-peshgee  rights  on  which  the  decree  was  based,  to  the 
purchaser  of  those  rights."  Their  Lordships  think  that  this  is  an  erroneous  view 
of  the  sale.    If  it  had  been  meant  to  attadi  and  sell  the  decree,  that  might  have 
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been  done.    What  was  done  was  to  sell  the  existing  rights  of  the  judgment 
debtors  under  the  zur-i-peshgee. 

For  these  reasons  their  Lordships  think  the  judgments  of  both  the  Courts 
below  are  wrong.  They  will,  therefore,  humbly  advise  Her  Majesty  to  reverse 
them,  and  to  remit  the  case  with  a  declaration  that  the  appellant  is  entitled  to 
execute  the  decree  of  the  2nd  June  1860  for  the  mesne  profits  up  to  the  7th  ' 
December  1874,  the  date  of  the  sale  to  the  Maharani,  with  interest,  and  is  also 
entitled  to  the  costs  of  the  proceedings  in  both  the  (Courts  in  India.  The 
appellant  will  also  have  the  costs  of  this  appeal. 


The  4th  May  1880. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  R  Smith, 

and  Sir  Robert  P.  Collier. 

Sale  in  Execution — Prior  Decree — Constructive  Possession. 

On  Appeal  from  the  High  Court  at  Calcutta. 

No.  46  of  1876. 
♦  Qrish  Chunder  Chuckerbutty  and  Rajmohun  Roy 

versus 
Jibaneswari  Debia. 

No.  47  of  1876. 
Grish  Chunder  Chuckerbutty  and  Rajmohun  Roy 

versus 
BiseswAri  Debia. 

Where  the  pnrchasers  at  a  sale  in  execution  on  the  16th  July  1850  bought,  among  other  thingit 
the  right,  title,  and  interest  of  the  judgment  debtors  in  a  decree  of  the  11th  November  1843,  and  it 
appeared  that  the  judgment  debtors  had  obtained  from  the  Civil  Court  Ameen  constructive  possesnon 
({.e.,  possession  marked  out  by  sticks  and  posts)  of  certain  lands  which,  according  to  his  view,  they 
were  entitled  to  under  the  decree  of  the  11th  November  1843  :  Held  that  what  was  sold  at  the  execu- 
Hon  sale  was  the  unexecuted  portion  only  of  the  decree  of  the  11th  November  1843. 

This  case  was  reduced  during  the  arguiaent  to  a  point  of  law  which  becomes 
intelligible  upon  the  statement  of  a  few  racts. 

Brojo  Eishore  and  Ram  Eishore  were  brothers,  joint  in  estate,  of  whom  Ram 
Eishore  died  some  time  before  1885,  leaving  two  sons,  Ram  Eumar  and  Nobo 
Eumar.  In  the  year  1835  an  estate,  consisting  of  an  8-anna  share  in  a  talook 
called  Newaz  Ali,  and  belonging  to  one  Abdul  Sumud,  was  bought  in  the  name  of 
Ram  Eumar,  but  with  the  joint  funds  of  the  family.  Brojo  Ei^ore  died  in  1836, 
having,  shortly  before  his  death,  separated  from  the  other  branch  of  the  family. 
He  left  two  widows,  each  of  whom  adopted  a  son,  one  adopted  son  being  Ishan 
Chunder  and  the  other  Mohesh  phunder.  Upon  or  some  time  after  the  death  of 
Brojo  Eishore,  Ram  Eumar  set  up  an  exclusive  title  to  the  purchased  estate ;  aod 
the  representatives  of  Brojo  Eishore,  who  at  that  time  were  the  adopted  sons^  in 
the  year  1889  brought  a  suit  against  Ram  Eumar  and  his  brother  Nobo  Eumar 
for  the  purpose  of  having  their  title  declared  and  obtaining  possession  of  Brojo 
Eishore's  moiety  of  this  property,  and  obtained  a  decree  awarding  to  them  that 
possession  on  the  11th  November  1843.  Both  the  plaintiffs  in  that  suit  afterwards 
died,  Ishan  Chunder  being  now  represented  by  his  widow  Jibaneswari,  the  respon- 
dent in  one  of  these  appeals^  and  Mohesh  Chunder  by  his  adoptive  mother 
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Bises^ari,  the  respondent  in  the  other  appeal.  After  their  death,  and  in  or  about 
1848,  the  representatives  of  Ram  Kishore  obtained  a  decree  against  the  two  last- 
named  widows,  as  the  then  representatives  of  Brojo  Kishore,  in  respect  of  a  money 
demand  against  Brojo  Kishore.  They  proceeded  to  the  execution  of  that  decree. 
The  usual  notice  and  proclamation  of  sale  were  made,  and  on  the  16th  July  185Q 
the  appellants  bought,  in  pursuance  of  the  usual  proclamation,  among  other  things, 
the  right,  title,  and  interest  of  the  judgment  debtors  in  the  decree  of  the  11th 
November  1843.  The  question  in  the  cause  is,  what  passed  by  the  sale  of  that 
decree  ? 

It  is  necessary  to  state  that  in  the  year  1837  the  whole  talook  of  Newaz  Ali, 
which  was  subject  to  a  number  of  disputed  claims,  was  attached  by  an  order  of  the 
Civil  Court,  and  remained  in  the  possession  of  an  officer  of  the  Collector  until  the 
year  1866.  But  notwithstanding  this,  the  Court,  upon  the  representatives  of 
ferojo  Kishore  obtaining  their  decree  in  November  1843,  attempted  to  give  the 
decree  holders,  at  all  events,  constructive  possession  of  a  certain  number  of  the 
mouzahs,  part  of  their  share  of  the  purchased  estate,  and  for  that  purpose  deputed 
an  Ameen  to  ascertain  what  belonged  to  them.  The  Ameen  made  a  lengthened 
investigation,  and,  after  hearing  both  parties  and  gohxg  over  the  ground,  he  marked 
out  by  sticks  and  posts  certain  lands  which,  according  to  his  view,  the  decree 
holders  were  entitled  to,  and  he  gave  them  or  professed  to  give  them  possession  of 
those  lands,  and  he  also  required  the  ryots  to  sign  kubooleuts  with  respect  to  these 
lands.  These  proceedings  came  before  the  Court,  and  were  approved  by  the 
Court.  It  is  undoubted,  therefore,  that  the  Court  intended  to  deliver  possession 
as  far  as  it  could,  and  believed  that  it  had  the  right  to  deliver  possession  effectual 
for  the  execution  of  the  decree  to  the  decree  holders  of  a  certain  number  of 
mouzahs.  The  question  is  whether  the  representatives  of  Ram  Kishore,  buying 
the  decree  on  the  16th  July  1850,  bought  with  it  those  mouzahs  with  respect  to 
which  it  had  been  executed  in  the  manner  described,  or  only  so  much  of  the 
property  to  which  it  relates  with  respect  to  which  it  remained  unexecuted  ? 

The  attachment  continued  until  1866,  when  it  was  discharged.  Thereupon 
Jibaneswari  brought  her  suit  for  the  purpose  of  obtaining  possession  of  her  share 
of  those  mouzahs  of  which,  as  she  alleged,  possession  had  been  given  in  execution 
of  the  decree  of  the  11th  November  1843.  Biseswari  also  brought  a  suit  for  the 
purpose  of  obtaining  her  share  of  the  same  mouzahs.  These  suits  involve  the 
same  question,  and  the  same  judgment  applies  to  both  of  them.  The  defendant^ 
alleged  their  right  to  the  whole  of  that  which  had  been  bought  of  Abdul  Sumud. 
The  First  Court  in  India  found  in  favor  of  the  plaintijQTs  in  the  two  suits  with 
respect  to  the  greater  part  of  the  property.  That  decision  was  affirmed  by  the 
High  Court  upon  the  grounds  on  which  it  was  given,  the  main  ground  of  both 
decisions  being  that,  in  point  of  fact,  possession  was  delivered  of  the  mouzahs  in 
question  before  the  sale  of  the  16th  August  1850,  as  far  as  it  could  be  delivered 
considering  the  Government  attachment  to  which  the  whole  talook  was  subject, 
and  that  the  delivery  of  the  possession,  such  as  it  was,  was  effectual  to  execute 
the  decree. 

Their  Lordships  have  felt  some  difficulty  about  this  case  ;  but,  on  the  best 
consideration  they  are  able  to  give  it,  they  do  not  see  their  way  to  reversing  the 
decision  of  the  High  Court.  It  has  been  cont%nded,  with  a  good  deal  of  force, 
that  no  actual  possession  could  have  been  given  while  the  whole  talook  was  under 
attachment.  At  the  same  time,  the  Court  appear  to  have  undertaken  to  execute 
the  decree,  to  give  such  possession  as  could  be  given,  and  to  have  adopted  pro- 
ceedings which  they  deemed  proper  for  that  purpose,  and  possession  has  been 
given  in  the  manner  described  of  the  mouzahs  now  in  question^  That  being  so, 
the  question  is,  what  was  sold  by  the  description  of  "  the  right  and  interest  of  the 
judgment  debtors  in  the  decree  "  ?  Was  it  that  of  which  possession  had  been 
given  in  the  manner  described,  or  was  it  Only  of  that  portion  of  the  decree  which 
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remained  to  be  executed  ?  Their  Lordships,  on  the  whole,  think  it  must  be  taken 
that  what  was  put  up  for  sale,  what  was  intended  and  what  was  understood  to 
be  sold,  must  have  been  the  unexecuted  portion  only  of  the  decree.  Under  these 
circumstances,  although  the  case  is  not  unattended  with  difficulty,  their  Lord- 
ships will  humbly  advise  Her  Majesty  that  the  decision  of  the  High  Court  be 
affirmed.  Inasmuch  as  the  respondents  have  not  appeared  by  Counsel,  there  will 
be  no  costs  of  this  appeal. 


The  11th  May  1880. 

Present : 

Sir  James  W.  Col  vile,  Sir  Barnes  Peacock,  Sir  Montague  fl'Smithi 

and  Sir  Robert  P.  Collier. 

Hindoo  Law  fMitdCshara) — JoirU  Family  Property  (Moveable  and  Irrmuweable) 
— Pa/rtitum — Father — Jurisdiction  (of  Supreme  Court) — Res  Judicata — 
Act  VIII  of  1859  «.  2.— Limitation— Act  XIV  of  1859  s,  1  cl.  13,  amd  «.  14 
— Declaratory  Decree — Estoppel — Copa/rcener — TestamerUary  Disposition  of 
Shares-Consent  of  Co-sharers. 

On  Appeal  from  the  High  Court  at  Bombay. 

Lakshman  Dada  Naik 

versus 

Eamchandra  Dada  Naik. 

In  1861  it  was  decided  by  the  Sapreme  Court  at  Bombay  that  the  respondent  could  not  sue  hia 
father  and  brothers  for  a  declaration  or  his  rights  in  and  an  immediate  partition  of  ancestral  property, 
inasmuch  as  he  had  no  right  to  compel  his  father  in  his  lifetime  to  make  a  partition  of  moTeable,  though 
it  may  be  ancestral,  property,  and  tnat  the  Supreme  Court  had  no  jurisdiction  to  make  a  partition  of 
the  immoveable  property,  which  was  beyond  the  limits  of  its  territorial  jurisdiction.  HELD  that  this 
decision  did  not  amount  to  an  adjudication  between  the  brothers  as  to  their  rights  in  the  joint  ancestral 
property  on  their  father's  death,  so  as  to  bar  the  present  suit  for  that  partition  under  s.  2  Act  VIII  of 
1859. 

Without  deciding  whether,  in  applying  limitation  under  cl.  13  s.  1  Act  XIV  of  1859,  in  tl^e  case 
of  A  joint  family  governed  by  the  Mitacshara  law,  the  person  on  whose  death  the  property  which  is 
alleged  to  be  joint  has  descended  must  be  taken  to  be  the  father,  or  grandfather,  or  some  ancestor 
farther  back,  their  Lordships  were  not  prepared  to  affirm  that  the  father  might  not  be  held  to  be  that 
person  in  this  case  where  the  claim  was  twofold,  viz.,  to  establish  plaintifTs  right  as  a  coparcener  not 
on\j  as  to  his  original  share  in  the  joint  estate,  but  also  as  to  the  moiety  of  the  father's  interest  to 
which  he  became  entitled  on  the  other's  death  by  right  of  surviyorship,  and  to  hare  a  parti^on  on  that 
basis. 


Held  that  limitation  could  not  apply  to  the  suit  for  the  partition  of  immoreable  property, 
not  only  had  plaintiff  all  along  been  m  the  enjoyment  of  part  of  that  property,  but  he  could,  under  s.  14, 
exclude  from  computation  tha  time  occupied  in  the  prosecution  of  the  suit  of  1861,  nor  had  there  been 
a  total  exclusion  from  the  joint  ftoiily  estate  as  a  whole ;  whilst  as  regards  the  moveable  property  the 
appellant  (defendant)  was  estopped  by  the  proceedings  of  1861  from  setting  up  limitation  as  a  bar  to 
the  respondent's  claim. 

According  to  the  Hindoo  law  as  received  at  Bombay,  a  coparcener  cannot,  without  the  consent  of 
his  co-sharers,  dispose  of  his  undivided  e^are  by  wilL 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Bombay  of  the 
2nd  August  1876,  affirming  a  decree  of  the  Subordinate  Judge  at  Belgaum  in  the 
Bombay  Presidency. 

Mr,  Leith,  Q.  C,  and  Mr.  Doyne  for  Appellant. 
Mr.  CowiCf  Q,C.,  and  Mr.  Mayne  for  Respondent. 

The  parties  are  brothers,  and  the  suit  was  brought  by  the  respondent  for  a 
partition  of  family  property,  and  to  set  aside  a  will  whereby  his  fi&ther,  Dada 
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Mahadev  Naik,  who  was  possessed  of  considerable  wealth,  had  absolutely  disposed 
of  the  whole  of  the  undivided  ancestral  estate  in  fietvor  of  the  appellant,  his 
second  son,  thereby  disinheriting  his  elder  son,  the  respondent.  The  Courts 
below  decided  that  the  will  was  illegal,  and  decreed  to  the  respondent  one  half  of 
the  family  property ;  and  the  question  at  issue  was  whether  that  view  of  the  law 
was  correct  or  not,  and  whether  under  the  Mitacshara  law  a  Hindoo  who  has  two 
sons  undivided  from  him  can  bequeath  the  whole  or  almost  the  whole  of  the 
family  moveables  to  one  son  to  the  exclusion  of  the  other. 

Sir  James  ColvUe  delivered  judgment  as  follows : — 

The  appellant  in  this  case  is  the  second,  and  the  respondent  the  eldest,  son 
of  one  Dada  Mahadev  Naik,  who  died  on  the  13th  July  1872.  Dada  Mahadev 
Naik  was  a  son  of  Mahadev  Narayan  Naik»  who  died  in  1847,  leaving  another 
and  eldest  son  called  Hurba,  and  seven  grandsons,  four  of  whom  were  sons  of  pre- 
deceased sons,  and  three,  namely,  the  respondent,  the  appellant,  and  a  younger 
son,  Keshav,  were  the  sons  of  Dada  Naik.  All  these  persons  aJEker  the  death  of 
Narayan  Naik  constituted  a  joint  and  undivided  Hindoo  family,  of  which  Dada 
Naik,  his  eldest  brother  Hurba  being  dumb  and  therefore  incapacitated,  became 
the  manager.  By  virtue,  however,  of  subsequent  partitions  and  other  family 
arrangements  the  other  members  of  the  larger  family  became  separate  from  Dada 
Naik  and  his  three  sons,  who,  in  the  year  1857,  were  the  only  members  of  the 
joint  and  undivided  family  with  which  their  Lordships  have  to  deal. 

The  family  property  consisted  of  a  family  house  at  Shahapoor,in  the  Southern 
Maratha  country,  and  of  an  ancestral  business  which  wa.s  carried  on  partly  there, 
and  partly  in  a  kolee  at  Bombay,  which  appears  to  have  been  managed  by 
gomashtas.  About  the  year  1858  great  dissensions  arose  between  the  respondent 
and  his  father,  the  former  claiming  a  right  to  take  a  larger  share  of  the  manage- 
ment of  the  business  than  his  father  was  disposed  to  allow  him.  It  is  unnecessary 
to  enter  into  the  particulars  of  these  disputes,  but  the  result  of  them  was  that  in 
1858  the  father  and  his  two  younger  sons  left  the  family  house,  the  respondent 
remaining  there ;  and  afterwards  they,  in  the  year  1864,  built  for  themselves  with 
the  family  funds  another  house  at  Belgaum. 

Between  the  two  last  dates,  and  in  March  1861,  the  respondent  instituted  a 
suit  in  the  late  Supreme  Court  of  Bombay  against  his  father  and  brothers,  praying 
for  a  declaration  of  his  rights  in,  and  an  immediate  partition  of,  the  ancestral 
property.  The  father  demurred  to  the  bill,  aud  on  the  13th  August  1861  his 
demurrer  was  allowed.  The  effect  of  those  proceedings  their  Lordships  will- 
afterwards  consider. 

In  1868  Keshav  Naik,  the  youngest  son,  formally  separated  himself  from  the 
joint  family,  taking  Rs.  45,000  odd  as  his  share  in  the  joint  estate,  or  the  balance 
of  it.  The  deed  of  release  executed  by  him  on  the  16th  November  of  that  year  is 
at  p.  260  of  the  Record,  and  it  may  be  observed  that  it  treats  the  old  family  house 
at  Shahapoor  as  still  part  of  the  joint  family  estate. 

The  father  afterwards  made  a  will  dated  the  30th  October  1871,  whereby, 
after  giving  his  account  of  what  had  taken  place  in  the  family,  he  treated  his 
eldest  son,  the  respondent,  as  having  received  already  more  than  his  share  of  the 
estate,  gave  him  only  the  house  at  Shahapoor  and  Bs.  500,  and  gave  all  the  rest 
of  the  property  to  his  second  son,  the  appellant.  He  died,  as  has  been  before 
stated,  in  July  1872. 

In  the  following  Octaber  the  respondent  brought  this  suit  against  his  brother, 
the  appellant.  By  it  he  claims  to  be  entitled  to  one  half  of  the  joint  business  and 
estajye  as  it  stood  at  the  death  of  his  father.  Various  defences  were  set  up  by  the 
appellant,  and  the  issues  as  finally  settled  were  the  following : — 

"  1.  Whether  the  suit  is  barred  by  s.  2  Act  VIII  of  1859  "—that  is,  whether 
the  decision  of  the  Supreme  Court  on  the  demurrer  amounted  to  res  judicata,  **  2. 
Whether  the  suit  is  barred  by  cl.  13  s.  1  Act  XIV  of  1869  "—that  is,  whether  it 
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was  barred  by  limitation  under  that  Statute.  "  3.  Whether  the  property  in  suit 
is  the  deceased  Dada  Naik*s  ancestral  or  self-acquired  property.  4.  If  the  former, 
whether  plaintiff  has  taken  or  received  so  much  out  of  it  as  could  be  considered 
more  than  what  he  was  entitled  to  for  his  share  ?  5.  If  the  latter,  whether  the 
deceased  Dada  Naik  made  the  original  of  exhibit  No.  16,  and  to  what  sum  is  the 

Slaintiff  entitled  under  it  ?     6.  Whether  the  property  left  by  the  deceased  Dada 
faik  is  correctly  estimated  ?    7.  Whether  the  plaintiff  is  restricted  in  getting  his 
share  on  any  other  ground,  as  alleged  by  defendant  ? " 

It  was  admitted  at  the  Bar  that  the  findings  of  the  Courts  as  to  the  3rd,  4th, 
5th,  6th,  and  7th  of  these  issues  cannot  now  be  questioned.  It  must,  therefore,  be 
taken  that  the  property  in  question  was  ancestral;  that  the  respondent,  the 
plaintiff,  has  not  received  his  full  share  of  it ;  that  the  factum  of  the  will  has  been 
established ;  and  that  there  is  nothing  but  the  will  and  the  two  pleas  in  bar,  the 
first  and  second  issues,  to  defeat  the  plaintiff^s  claim.  Again  as  to  the  will,  it  is 
now  conceded  that  under  the  Mitacshara  law,  as  received  in  Bombay,  by  which 
this  family  is  governed,  a  father  cannot  by  will  make  an  unequal  distribution  of 
ancestral  property,  whether  moveable  or  immoveable,  between  his  sons.  It  has, 
however,  been  contended  that  inasmuch  as  under  the  Mitacshara  law  a  father  and 
his  sons  are  during  his  life  joint  co-parceners  in  family  est^;e,and  that  it  has  now 
been  decided  by  the  Courts  in  the  South  and  West  of  India  that  one  co-parcener 
^&y>  l>7  ^t  of  inter  vivos,  make  an  alienation  of  his  share  which  is  binding  on  the 
.  others,  it  follows  that  he  may  dispose  of  his  share  by  will.  The  result  of  this 
contention,  which  will  be  afterwards  considered,  is,  if  it  is  well  founded,  to  reduce 
the  property  to  be  divided  between  the  brothers  to  two-thirds  of  the  joint  pro- 
perty as  it  stood  at  the  death  of  the  father.  The  pleas  in  bar  go,  of  course,  to  the 
whole  claim. 

Now,  as  to  the  first  of  these  pleas,  their  Lordships  have  already  intimated 
that  it  cannot  be  supported.  It  appears  to  them  that  all  that  was  decided  by  the 
Supreme  Court  of  Bombay  in  1861  was  that  the  respondent  could  obtain  no  relief 
on  his  then  bill,  inasmuch  as  he  had  no  right  to  compel  his  father  in  his  lifetime 
*to  make  a  partition  of  moveable,  though  it  might  be  ancestral,  property ;  and  that 
the  Supreme  Court  had  no  power  to  make  a  partition  of  the  immoveable  property 
which  was  beyond  the  limits  of  its  territorial  jurisdiction.  There  is  nothing;,  in 
their  Lordships'  opinion,  which  amounts  to  an  adjudication  between  the  broujers 
as  to  their  rights  in  the  joint  ancestral  estate  on  their  father's  death. 
•  The  plea  of  limitation  is  founded  on  the  13th  clause  of  s.  1  of  Act  XIV  of 
1859,  which  is  as  follows : — 

"  To  suits  to  enforce  the  right  to  share  in  any  property,  moveable  or  immove- 
able, on  the  ground  that  it  is  joint  family  property,  and  to  suits  for  the  recoveiy 
of  maintenance,  where  the  right  to  receive  such  maintenance  is  a  charge  on  the 
inheritance  of  any  estate,  the  period  of  twelve  years  from  the  death  of  tho  persons 
from  whom  the  property  alleged  to  be  joint  is  said  to  have  descended,  or  on  whose 
estate  the  maintenance  is  alleged  to  be  a  charge,  or  from  the  date  of  the  last  pay- 
ment to  the  plaintiff,  or  any  person  through  whom  he  claims,  by  the  person  in 
possession  or  management  of  such  property  or  estate  on  account  of  such  allied 
share,  or  on  account  of  such  maintenance,  as  the  case  may  be.'' 

In  considering  the  application  of  this  enactment  to  the  present  suit,  we  may 
leave  out  all  that  relates  to  suits  "  for  recovery  of  maintenance,"  and  treat  it  as 
confined  to  a  suit  *'  to  enforce  the  right  to  share  in  any  property,  moveable  or 
immoveable,  on  the  ground  that  it  is  joint  family  property."  The  Section  gives 
two  periods  firom  which  the  twelve  years  may  be  calculated ;  one  is  "  the  death  of 
the  persons  from  whom  the  property  alleged  to  be  joint  is  said  to  have  descended," 
and  the  other  is  "  the  date  of  the  last  payment  to  the  plaintiff,  or  any  person 
through  whom  he  claims,  by  the  person  in  the  possession  or  management  of  such 
property  or  estate." 
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It  is  contended  that  in  this  case»  which  is  governed  by  the  Mitacshara  lawi 
the  person  on  whose  death  the  property  which  is  alleged  to  be  joint  has  descended 
must  be  taken  to  be,  not  the  father,  in  which  case,  of  course,  there  would  be  no 
ground  at  all  for  the  application  of  the  Statute  of  Limitation,  but  the  grandfather, 
on  whose  death  the  father  and  his  sons  all  became  oo-parceners  in  the  property. 
It  is  possible,  indeed,  that  on  this  construction  it  might  be  necessary  to  go  back 
one  or  more  generations  beyond  the  grand£ftther  in  order  to  ascertain  from  whom 
the  property  descended,  but  for  the  present  purpose  it  may  be  assumed  that  the 
property  descended  from  the  grandfather  as  the  first  acquirer  of  it. 

Their  Lordships  agree  with  many  of  the  observations  made  by  Mr.  Justice 
Holloway  and  Mr.  Justice  Collett  in  the  case  reported  in  the  3rd  Madras  High 
Court  Beports,  p.  99,  as  to  the  difBculty  of  applying  this  part  of  the  clause  in 
questioi^  to  a  joint  family  consisting  of  a  father  and  sons  governed  by  the 
Mitacshara  law,  though  such  difficulty  would  not  exist  in  the  case  of  a  like  &mily 
governed  by  the  law  of  Lower  Bengal  They  are  not  prepared,  however,  to  affirm 
that  in  this  particular  case  the  father  may  not  be  held  to  be  "  the  perscm  from 
whom  the  property  alleged  to  be  joint  is  said  to  have  descended ''  within  th^ 
meaning  of  the  Act.  The  claim  is  twofold.  It  is  to  establish  the  right  of  the 
plaintiff  as  a  co-parcener  not  only  as  to  his  original  share  in  the  joint  estate,  but 
also  as  to  the  moiety  of  the  father's  interest  to  which  he  became  entitled  on  the 
father's  death  bv  right  of  survivorship,  and  to  have  a  partition  on  that  basis.  So 
far  as  the  fathers  interest  is  concerned,  the  succession  opened  only  on  the  fistther's 
death.  Nor  is  it  altogether  clear  upon  the  authorities  how  far  the  principle  of 
inheritance  as  well  as  that  of  survivorship  applies  to  such  a  succession  by  sons  to 
their  father.  It  may  be  observed,  too,  that  this  construction  would  receive  some 
support  from  the  arguments  addressed  to  their  Lordships  upon  the  effect  to  be  given 
to  the  will  which  proceeded  upon  the  father's  right  of  dispositions  over  his  undi- 
vided share.  Their  Lordships,  however,  do  not  think  it  necessary  to  decide,  and 
do  not  decide,  the  questioi^  of  limitation  upon  this  construction  of  the  clause  in 
question. 

Again,  their  Lordships  think  there  is  considerable  force  in  the  argument 
which  the  learned  Counsel  for  the  respondent  have  founded  on  the  possession  by 
the  respondent  since  1858  of  the  family  house  at  Shahapore.  How  do  the  facts  on 
this  part  of  the  case  stand  ?  The  respondent  was,  unquestionably,  a  member  of 
the  joint  family,  with  the  full  rights  of  a  co-parcener,  up  to  1858.  Tliere  is  no 
suggestion  of  a  formal  partition  between  him  on  the  one  side  and  his  father  and 
brother  on  the  other.  He  has  ever  since  1358  been  in  possession  of  the  house  at 
Shahapore,  w)iich  has,  nevertheless,  been  treated  on  the  occasion  of  the  family 
arrangement  which  resulted  in  the  separation  of  the  youngest  son,  and  to  which 
the  appellant  was  a  party,  and  also  by  the  father  when  he  made  his  will,  as  con« 
tinuing  to  be  joii^it  family  property.  The  contention  of  the  appellant  and  of  his 
father  seems  to  be  embodied  in  the  4th  issue  in  the  suit,  viz,^  tlmt  the  respondent 
had  taken  and  received  so  much  out  of  the  joint  fanuly  property  as  would  be  con- 
sidered more  than  what  he  was  entitled  to  as  his  share,  and  so  must  be  taken  to 
have  lost  his  rights  as  a  co-parcener,  as  he  would  have  done  upon  a  formal  par- 
tition. This  issue  has,  however,  been  found  by  both  Courts  in  favor  of  the 
respondent,  who  must,  therefore,  be  tcj^ken  to  be  ^titled  to  his  full  rights  as  a  co- 
parcener, except  so  far  as  he  may  be  blurred  from  asserting  them  by  the  Statute  of 
Limitation.  Now,  so  far  as  the  immoveable  property  of  the  family  is  concerned, 
there  seems  to  be  no  ground  for  the  application  of  the  Statute.  Not  only  has  the 
respondent  all  along  been  in  the  enjoyment  of  part  of  that  property,  viz,,  the  house 
at  Shahapore,  but  under  the  14th  Section  of  the  Act,  he  is  entitled  to  exclude  from 
the  compiatation  of  the  period  of  lin^itation  the  time  occupied  in  the  prosecution 
of  the  suit  of  1861,  inasmuch  as  the  decision  of  the  Court,  qtcoad  the  immoveable 
property,  proceeded  bn  the  ground  of  want  of  jurisdiction  over  it.    fhere  is,  there- 
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fore,  no  bar  in  this  case  to  a  suit  for  the  partition  of  the  immoveable  property  of 
the  family.  Nor  has  there  been  a  total  exclusion  from  the  joint  femily  estate,  as 
a  whole,  if  that,  as  suggested  by  Mr.  Justice  Holloway  in  the  case  above  referred 
to,  is  necessary  to  lay  the  ground  for  the  application  of  the  Statute  at  all. 

It  is- argued,  however,  on  the  part  of  the  appellant  that  the  claim  is  substan- 
tially a  claim  to  share  in  the  ancestral  business  and  other  moveable  property,  and 
that  the  right  to  do  so  has  been  barred  by  reason  of  the  respondent  having 
received  no  payment  thereout  since  1858.  Their  Lordships  will  assume  that  the 
claim  as  to  the  moveable  may  thus  be  treated  as  distinct  from  that  as  to  the 
immoveable  property  of  the  family,  and  that  no  payment  out  of  the  former  has 
been  established.  They  are,  nevertheless,  of  opinion  that  the  appellant  is  in  this 
case  estopped  by  the  proceedings  of  the  Supreme  Court  of  Bombay  from  setting 
up  the  Statute  as  a  bar  to  the  respondent's  claim.  They  treat  the  order  of  the 
30th  August  1861,  whether  founded  on  a  correct  or  an  erroneoua  view  of  the 
law,  as  an  adjudication,  binding  on  the  parties  to  that  suit,  that  the  respondent 
was  not  entitled  to  sue  in  his  father's  lifetime  for  a  partition  of  the  moveable 
property,  and  consequently  could  not  assert  his  rights  in  that  property  until  his 
father's  death.  It  would  be  in  the  highest  degree  unjust  to  allow  the  appellant, 
who  has  had  for  years  the  benefit  of  that  judgment,  to  insist  that  it  did  not  sus-^ 
pend  the  running  of  the  Statute  of  Limitations  because  it  was  errojdeous  in  pcint* 
of  law,  and  the  respondent  ought  to  have  appealed  from  it  There  seems  to  their 
Lordships  to  be  no  warrant  in  law  for  such  a  contention.  For  the. above  reasons 
they  are  of  opipion  that  the  plea  of  limitation  cannot  be  maintained. 

.The  only  remaining  question  of  which  their  Lordships  have  to  dispose  has 
been  raised  for  the  first  time  at  the  hearing  of  this  appeal,  and  they  have  not  the 
advantage  of  having  the  judgment  of  either  Indian  Court  upon  it.  It  lias  been 
ingeniously  argued  that  partial  efiect  ought  to  be  given  to  the  will  by  treating  it 
as  a  disposition  of  the  one-third  undivided  share  in  the  property  to  which  the 
father  was  entitled  in  his  lifetime.  The  argument  is  founded  upon  the  compara- 
tively modem  decisions  of  the  Courts  of  Madras  and  Bombay  which  have  been 
recognized  by  this  Committee  as  establishing  that  one  of  several  co-parcener^  has, 
to  some  extent,  a  power  of  disposing  of  his  undivided  share  without  the  consent  of 
his  co-sharers. 

Those  cases  have  established  that  such  a  share  may  be  seized  and  9old  in 
execution  for  the  separate  debt  of  the  co-sharer,  at  least  in  the  lifetime  of  the  judg- 
ment debtor,  and  that  it  may  be  also  made  the  subject  of  an  alienation  by  a  deed, 
executed  for  valuable  consideration.  The  Madras  High  Coui%  has  gone  further^ 
and  ruled  that  an  alienation  by  gift  or  other  voluntary  conv^ya,nce  iTiter  vivos 
will  also  be  valid  against  the  non-assentient  co-parceners.  And,  assuming  this 
latter  proposition  to  be  law,  the  learned  Counsel  for  the  appellant  have  insisted 
that  it  follows  as  a  necessary  consequence  that  such  a  share  may  be  disposed  of  by 
will,  because  the  authorities  which  engrafted  the  testamentary  power  upon  the 
Hindoo  law  have  treated  q,  devise  as  a  gift  to  tsike  efiect  on  the  testator's  deatb, 
some  of  them  affirming  the  broad  proposition  that  what  a  man  can  give  by  act 
inter  vivos  he  may  give  by  will. 

-  To  this  argument  there  are  two  answers.  Their  Lorcbhips*  have  to  apply  to 
this  case  the  law  as  it  is  receive4  at  Bombay.  The  decisions  of  the  High  Court  of 
Bombay,  notably  those  reported  in  the  10  B.  H.  C.  R,  p.  131,  and  the  11  B.  H. 
Q.  R.,  p.  76,  have  ruled  that  a  co-parcener  cannot  without  the  consent  of  his  co- 
sharers  either  give  or  devise  his  share  ;  that  the  alienation  of  it  must  be  for  value; 
and  if  this  be  law,  the  whole  argument  in  favor  of  the  testamentary  power  over 
the  undivided  share  fails. 

Again,  the  High  Court  of  Madras,  though  admitting  that  a  co-parcener  can 
eflectually  alienate  his  share  by  gift,  has  ruled  that  he  cannot  dispose  of  it  by  wil 
(see  the  case  reported  8  Madras  H.  C.  B.  p.  6).      Its  reasons  ^or  making  this  dis 
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tinction  between  a  gift  and  a  devise  are,  that  the  co-parcener's  power  of  alienation' 
is  founded  on  his  right  to  a  partition ;  that  that  right  dies  with  him ;  and  that, 
the  title  of  his  co-sharers  by  survivorship  vested  in  them  at  the  moment  of  his 
death,  there  remains  nothing  upon  whidi  the  will  can  operate.  This  principle 
was  invoked  in  the  case  of  Suraj  Bwaai  Koer  v.  Sheoperahad  Singh,  L.  R  6  I.  A., 
p.  88,*  and  was  fully  recognized  by  their  Lordships,  although  they  decided  the 
particular  case,  which  was  one  of  an  execution  against  a  mortgaged  share,  on  the 
ground  that  the  proceedings  had  then  gone  so  far  in  the  lifetime  of  the  mortgagee 
as  to  give,  notwithstanding  his  death,  a  good  title  <  against  his  co-sharers  to  the 
execution  purchasers.  It  follows  from  what  has  been  said  that  the  weight  of 
positive  authority  at  Madras  as  well  as  at  Bombay,  is  against  the  proposition  of  the 
learned  Counsel  for  the  appellant. 

Their  ]L/)rdships  are  not  disposed  to  extend  the  doctrine  of  the  alienability  by 
a  co-parcener  of  his  undivided  share  without  the  consent  of  his  co-sharers  beyond 
the  decided  cases.  In  the  case  of  Suraj  Btmsi  Koer  above  referred  to  they 
observed :  ''  There  can  be  little  doubt  that  all  such  alienations,  whether  voluntary 
or  compulsory,  are  inconsistent  with  the  strict  theory  of  a  joint  and  undivided 
family  (governed  by  the  Mitaoshara  law);  and  the  law  as  established  in  Madras 
and  Bombay  has  been  one  of  gradual  growth^  founded  upon  the  equity  which  a 
purchaser  for  value  has  to  be  allowed  to  stand  in  his  vendor's  shoes,  and  to  work 
out  his  rights  by  means  of  a  partition."  The  question,  therefore,  is  not  so  much 
whether  an  admitted  principle  of  Hindoo  law  shall  be  carried  out  to  its  apparently 
logical  consequences,  as  what  are  the  limits  of  an  exceptional  doctrine  established 
by  modem  jurisprudence.  Their  Lordships  do  not  think  it  necessary  to  decide 
between  the  conflicting  authorities  of  the  Bombay  and  the  Madras  High  Courts  iji 
respect  of  alienations  by  ^t,  because  they  are  of  opinion  that  the  principles  upon 
which  the  M^^as  Court  has  decided  against  the  power  of  alienation  by  will  are 
sound,  and  sufficient  to  support  that  decision.  The  appellant  has,  therefore,  failed 
also  upon  the  question  which  he  has  raised  as  to  the  effect  of  the  will. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  decree  of  the 
High  Court,  and  to  dismiss  this  appeal.  The  costs  of  the  appeal  must  follow  its 
result. 

Their  Lordships  wish  to  Uirow  out  for  the  consideration  of  the  parties  how 
desirabl^  it  is  for  both  of  them  to  come,  either  in  one  or  other  of  the  ways  indi- 
cated by  the  High  Court  or  in  some  oliker  manner,  to  an  amicable  settlement  of 
their  differences  upon  th^  baais  of  this  decree.  It  is  obvious  that  if  they  persist 
in  fightiDff  out  the  case  to  its  bitter  end,  by  taking  the  accounts  directed  by 
the  High  Court  hostilely,  they  are  likely  seriously  to  impab,  if  i).Qt  destroy,  the 
ancastjrad  business  which  is  the  chief  subject  of  dispute. 


The  12th  May  1880. 

Present :      ^ 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier. 

fifis  Judicata — Act  VIII  qf  1859  «.  2 — Description-^Variation 

(between  Flai/rU  and  ScJiedvZe). 

On  Appeal  from  the  High  CouH  at  Calcutta, 

*  See  ante  p.  131. 
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Babt)o  Het  Narain  Singh 
'       versus 
Baboo  Ram  Pershad  Singh  and  another. 

A  decree  in  a  former  suit  was  held  to  be  no  bar  under  s.  2  Act  VIII  of  1859  to  the  present  suit  for 
possession  of  mouzah  M.B.,  merely  because  in  the  schedule  to  the  plaint  in  the  former  suit  monzah  B, 
which  was  the  subject  of  that  suit,  was  described  as  **  monzah  B,  usli  with  dakhili,  that  is,  monzah  B 
and  mouzah  M.B.,"  whereas  in  the  body  of  the  plaint  it  was  described  simply  as  mouzah  B ;  tiie  descrip- 
tion in  the  body  of  the  plaint,  and  not  that  in  the  schedule,  being  that  upon  which  the  Court  was  called 
upon  to  adjudicate. 

Mr,  Cowell  for  Appellant. 

Mr.  Doyne  and  Mr,  C.  W,  Arathoon  for  Respondents. 

Sir  Barnes  Peacock  delivered  the  following  judgment,  in  which  the  facts  of 
the  case  are  suf&ciently  stated : — 

This  is  a  suit  brought  by  the  plaintiffs  for  an  adjudication  of  their  light  to 
and  possession  of  eight  annas  out  of  the  entire  sixteen  annas  of  mouzah  MokuDd- 
pore  Bhatta.  The  only  question  is  whether  the  suit  is  barred  by  s.  2  Act  VlII 
of  1859 ;  and  that  depends  upon  the  construction  of  a  decree  which  was  given  in 
suit  No.  357  of  1865.  In  that  suit  Chuttersal  Singh,  the  father  of  the  appellant 
and  the  son  of  Pertab  Narain  Singh,  was  the  plaintiff.  His  claim  was  founded 
upon  a  mortgage  which  Nagbansi  Kowar,  the  widow  of  Gunga  Pershad  Singh^  had 
executed  in  favor  of  Pertab  Narain  Singh  of  a  portion  of  the  property,  including 
eight  annas  of  mouzah  Bbatta,  which  had  descended  to  her  as  the  widow  and 
heiress  of  her  husband.  The  suit  was  brought  against  the  widow  alone  for  the 
purpose  of  recovering  possession  of  the  mortgaged  property  after  foreclosure  of 
the  mortgage,  and  to  have  a  mutation  of  names.  The  present  plaintiffs,  who  were 
the  reversionary  heirs  of  Gunga  Pershad  Singh,  intervened  in  the  suit,  and  a  decree 
was  given  against  them  fdr  the  plaintiff.  In  a  schedule  to  the  plaint  in  that  suit 
mouzah  Bhatta  is  described  as  '' mouzah  iBhatti,  usli  with  dakhili,  that  is,  mouzah 
Bhatti  Kurun  and  mouzah  Mokundpore  Bhatta;"  but  in  the  body  of  the  plaint  it 
is  described  simply  as  mouzah  Bhatta.  There  was  another  mouzah,  called  Hakum- 
pore,  which  was  also  included  in  the  mortgage ;  it  is  described  in  the  plaint  in 
that  suit  as  "  mouzah  Hakumpore,  original  with  dependency."  There  appears  to 
be  a  very  good  reason  why  mouzah  Bhatti  was  not  described  in  the  body  of  the 
plaint  as  usli  and  dakhili  when  mouzah  Hakumpore  was  described  as  mouzah 
Hakumpore,  original  with  dependency,  because,  upon  referring  to  the  mortgage, 
which  is  to  be  found  at  pages  17  and  18  of  the  Record,  it  will  be  found  that  the 
mortgage  was  of  **  mouzah  Bhatta,"  not  "  mouzah  Bhatta,  usli  with  dakhili,"  and 
of  "  mouzah  Hakumpore,  original  with  dependency/'  The  plaint  in  the  suit  fol- 
lowed the  description  in  the  mortgage  deed. 

It  was  very  correctly  pointed  out  by  the  first  Court  that  the  property  sought 
to  be  recovered  was  distinctly  enumerated  in  the  body  of  the  plaint,  and  that 
there  was  no  mention  in  it  that  the  claim  had  reference  to  the  description  in  the 
schedule.  The  description  in  the  body  of  the  plaint,  and  not  that  in  the  schedule, 
was  thitt  upon  which  the  Court  was  called  upon  to  adjudicate ;  and,  in  so  adjudi- 
cating, the  Court  ordered,  "That  a  decree  be  passed  in  favor  of  the  plaintiff;  that 
the  shares  of  the  disputed  mouths  do  come  into  the  possession  of  the  plaintiff." 
It  is  found,  as  a  fact  in  the  present  suit,  that  mouzah  Bhatta  Kurun  and  mouzah 
Mokundpore  were  not  usli  and  dakhili,  but  that  they  were  two  separate  and  dis- 
tinct mouzahs ;  that  they  were  purchased  originally  by  an  ancestor  of  the  plaintifis 
about  100  years  ago,  eight  annas  of  the  one  mouzah  and  sixteen  annas  of  the 
other.  Being,  then,  two  separate  and  distinct  mouzahs,  the  mortgage  deed  did 
not  describe  them  as  usli  and  dakhili,  but  conveyed  only  the  eight  annas  share  of 
mouzah  Bhatta.  It  has  been  found  by  both  the  Lower  Courts  that  the  mortgage 
de^d  did  not  include  the  two  mouzahs,  that  the  plaint  <iid  not  include  the  two, 
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and  that  the  decree  did  not  include  the  two ;  and  it  is  not  contended  now  by  the 
learned  Counsel  for  the  appellant,  which  he  could  not  well  do  after  the  finding  of 
the  two  Lower  Courts,  that  the  mortgage  did  include  the  two  mouiiahs.  The 
question  then  comes  simply  to  this,  Was  the  deci'ee  given  in  favof*  of  Chuttersal 
Singh  for  mouzah  Moktindpore  Bhatta  as  well  as  for  mouzah  Bhatta  Kurun  ?  It 
seems  clear  that  the  former  suit  was  not  intended  to  include,  and  did  not  include, 
anything  which  was  not  included  in  the  mortgage,  and  that  the  decree  in  the 
former  suit  did  not  aiSect  Mokundpore  Bhatta,  which  is  the  subject  of  the*  present 
suit,  and  consequently  that  the  former  suit  was  no  bar  to  the  present.  Their 
Lordships,  in  the  course  of  the  argument,  expressed  their  opinion,  in  concurrence 
with  the  judgment  of  the  High  Court,  that  the  plaintiffs  were  not  precluded  by 
s.  11  Act  XXllI  of  1861  from  maintaining  the  present  suit. 

Under  these  circumstances,  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  decree  of  the  High  Court  be  afiSrmed.  The  appellants  must  pay  the  costs 
of  this  appeal. 


The  10th  June  1880. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy 

ftUd  Sir  Robert  1>.  CoUier. 

Res  judicata. 
On  Appeal  from  the  High  Court  at  CalcuttcL 

Belchambers,  Executor  of  Tiery^ 

versus 
Ashootosh  Dhur^ 

The  Privy  Cbuncil  held  that  the  respondent  was  barred  frotti  hndgisxg  the  pt^sent  stdt  by  fh6 
decision  of  their  Lordships  in  the  former  suit. 

This  was  an  appeal  from  a  decree  of  a  Divisional  Bench  of  the  High  Court  of 
Calcutta  of  the  25th  April  1878,  reversing  that  of  the  Subordinate  Judge  of  the 
twenty-four  Pergunnahs. 

Mr,  Leithj  Q.  C.^  and  Mr,  Doyne  for  Appellants 
Mr.  Graham,  Q.C.^  for  Respondents 

The  Subject-matter  of  the  litigation  was  the  disputed  ownership  of  8,050  beegahs 
of  Soonderbund  Lands,  ahd  the  main  question  involved  in  deciding  it  was  one  of 
boundary  which  separated  the  property  of  the  respondent  from  that  in  which  the 
appellant  Mr.  Belchambers  was  interested  as  the  executor  of  the  late  proprietor, 
mt.  Lewis  Tiery,  who  was  an  official  in  the  service  of  the  Nawab  Nazim  of  Bengal. 
But  besides  the  issues  of  fact,  there  arose  a  point  wliether  or  not  the  land  in  question 
waij  included  in  a  previous  decision  of  the  Judicial  Committee  in  1873,  and  if  so, 
whether  the  respondent's  claim  to  it  was  not  therefore  barred.  The  local  tribunal 
decided  against  the  respondent ;  but  the  High  Court,  consisting  of  G-arth,  CJ.,  and 
M'Donnell,  </.,  reversed  that  judgment.     Elence  the  present  appeal. 

Sir  Robert  Collier  gave  judgment  as  follows  : — 

Thid  suit  involves  a  question  whether  a  portion  of  land,  consisting  of  8,050 
beegahs,  belongs  to  lot  104  or  lot  100,  whicb  are  conterminous  lots  of  land  in  the 
ISoonderbnnds.the  northern  boundary  of  one  being  the  southern  boundary  of  the  other. 
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The  plaintiff,  Ashootosh  Dhur,  hereafter  called  Dhur,  the  owner  of  lot  100,  claimed 
the  dispated  land  as  part  of  that  lot.  The  defendant,  as  the  representative  of  a 
Mr.  Tieiy,  who  appears  originally  to  have  been  a  manager  of  the  Nawab  Nazim, 
claims  the  disputed  land  as  a  part  of  lot  104.  The  High  Court,  reversing  the 
decision  of  the  Lower  Court,  found  in  favor  of  the  plaintiff,  and  from  that  decision 
an  appeal  has  been  preferred  to  Her  Majesty  in  Council. 

The  appellants  contend  that  on  two  grounds,  independently  of  the  merits  of  the 
case,  the  action  is  not  maintainable.  The  first  is  res  judicata;  the  second  is  the 
Statute  of  Limitations.  Their  Lordships  have  only  heard  an  argument  upon  the 
first  point,  but  they  have  come  to  so  clear  a  conclusion  upon  that  that  it  becomes 
unnecessary  to  hear  the  rest  of  the  case.  The  question  of  res  judicata  arises  in  this 
way  :-^-Mr.  Tiery,  in  1852,  acquired  lot  104.  Inasmuch  as  no  question  has  ever 
been  raised  with  regard  to  his  title  to  it,  it  is  enough  to  say  that  he  became  grantee 
of  it  under  the  Government  at  that  time,  and  he  appears  from  the  beginning  to  have 
claimed  the  8,050  beegahs  as  part  of  that  lot,  to  have  cultivated  and  built  upon 
them,  and  to  have  improved  them  and  rescued  them  from  the  jungle.  In  the  year 
1851  the  Nawab  Nazim,  claiming  then  to  be  the  owner  of  lot  100,  granted  a  ganti- 
dari  lease  of  it  to  one  Bharut  Chunder  Roy.  In  1853  one  Nazir  Ali,  about  whom 
their  Lordships  have  had  very  little  information,  but  who  appears  to  have  been  a 
kind  of  agent  or  manager  of  the  Nawab,  claiming,  it  does  not  appear  how  or  why  or 
by  what  title^  the  same  lot  100,  granted  another  gantidari  lease  of  it  to  Nund  Lail 
Ghose.  Nund  Lall  Ghose,  in  the  year  1859,  instituted  a  suit  against  Mr.  Tiery  on 
the  ground  that  Mr.  Tiery,  trespassing  beyond  his  bounds,  had  appropriated  the 
8,050  beegahs,  which  in  fact  were  parc3  of  lot  100.  That  failed  in  the  first  Court, 
but  succeeded  in  the  second ;  and  Ghose,  on  the  14th  August  1862,  obtained  a 
judgment  in  his  favor,  which  judgment  was  appealed  against  to  Her  Majesty  in 
Council.  But  in  the  meantime  Bharut  Chunaer,  who  had  obtained  the  gantidari 
lease  which  has  been  before  spoken  of,  in  1851,  of  lot  100,  brought  an  action  against 
Ghose,  Ghose's  lessor,  and  Tiery — suing  Tiery,  not  indeed  as  Sie  owner  of  lot  104, 
but  as  a  manager  of  the  Nawab — for  the  purpose  of  obtaining  possession  of  lot  100. 
Tiery  disclaimed  any  interest  in  lot  100,  and  was  dismissed  from  the  suii  Bhamt 
Chunder  succeeded  in  both  Courts,  and  obtained  judgment  for  lot  100,  with  one  or 
two  other  lots  which  are  not  material,  on  the  30th  August  1862  ;  so  that  Ghose 
apparentiy  derived  no  great  advantage  from  his  judgment  which  he  had  obtained  a 
fortnight  before,  inasmuch  as  it  was  decided  in  tiiat  judgment  of  the  30th  August 
that  he  had  no  title  to  lot  100.  An  appeal  was  preferred  by  Tiery  to  the  Queen  in 
Council  from  the  decision  before  stated  of  the  14th  August  1862.  Great  delays 
arose  in  the  prosecution  of  that  appeal  from  various  causes.  It  is  enough  to  say 
that  Tiery  died ;  that  he  was  succeeded  by  his  widow,  who  married  ;  that  she  sub- 
sequentiy  died,  and  finally  the  estate  and  interest  of  Tiery  devolved  upon 
Belchambers,  who  is  the  present  appellant.  But  there  probably  was  another  cause 
for  the  delav  ;  namely,  that  Nund  Lall  Ghose,  the  respondent,  had  no  interest  in 
pressing  on  the  appeal,  because  it  had  been  held  that  he  had  no  titie  to  the  lot  to  which 
it  was  alleged  that  the  8,050  beegahs  appertained.  During  this  time  Bharut  Chunder 
failed  to  pay  his  rent ;  and  upon  a  suit  being  brought  against  him  and  judgment 
obtained,  lot  100  was  put  up  for  sale,  and  was  bought  by  the  present  respondent, 
Dhur.  Bharut  Chunder,  and  after  him  Dhur,  made,  it  appears,  various  endeavors 
to  obtain  possession  of  this  dis{flited  land  in  execution  of  the  decree  which  had  been 
obtained  on  the  30th  August  1862  ;  but,  without  going  into  these  proceedings,  it  is 
enough  to  say  that  the  Courts  appear  to  have  refused  to  allow  them  to  obtain 
possession  of  the  disputed  land  in  execution  of  the  decree,  on  the  ground  that  the 
question  of  parcel  or  no  parcel  was  pending  before  the  Privy  Council  in  the  appeal 
of  Tiery,  or  nis  representatives,  against  the  decree  obtained  by  Nund  Lall  Ghose. 

That  being  the  state  of  things  in  1872,  Dhur  applied  to  be  admitted  in  tiat 
appeal  as  a  party  respondent  to  it,  and  he  filed  an  affidavit  in  which,  after  stating 
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the  greater  part  of  th©  facts  which  have  been  related,  he  averred  that  the  interest  of 
the  original  respondents  in  the  lands  in  dispute  had  ceased.  He  went  on  to  say, 
*^  Bharat  Chunder  Roy  was,  and  I  am  now,  the  only  person,  as  purchaser  of  the 
tenure  of  Bharut  Chunder  Roy,  interested  in  lot  100 ; "  and  that  under  the 
execution  orders  referred  to  he  was  precluded  from  enforcing  his  right  during  the 
pendency  of  the  appeal  in  the  Privy  Council.  Then  followed  this  statement,  "  That, 
owing  to  the  respondents  in  the  said  appeal  being  quite  uninterested  in  the  lands  in 
dispute  in  said  appeal,  they  have  not  taken  any  active  measure  to  bring  it  to  a 
speedy  hearing  ;  that  the  said  8,050  beegahs  of  land,  the  subject  matter  of  the  said 
Privy  Council  appeal,  are  jungle  lands  of  Soonderbunds,  and  are  likely  to  relapse 
into  jungle  unless  properly  banded  and  taken  care  of.  I  am  informed,  and  verily 
believe,  that  during  the  pendency  of  the  said  Privy  Council  appeal  the  clearance 
and  cultivation  of  the  said  land  are  very  much  neglected,  and  the  greatest  portion 
thereof  has  relapsed  into  jungles/'  Then  he  said : — "  I  am  advised  that  unless  I  am 
allowed  to  appear  in  the  said  Privy  Council  appeal,  and  support  the  judgment  of 
the  High  Court,  my  interest  in  the  said  land  is  likely  to  be  materially  affected  by 
the  result  of  the  said  appeal ; "  and  he  applied  to  be  heard  to  support  the  judgment 
of  the  High  Court  in  that  case,  on  the  ground  that  his  interest  would  be  affected. 

His  application  was  granted  by  this  Board  ;  he  was  admitted  as  a  respondent 
to  the  appeal ;  and  he  afterwards  filed  a  case  in  which  he  alleged  as  his  reasons  : — 
*'  Because  the  said  Lewis  Tiery  trespassed  beyond  his  boundary,  and  the  land  in 
dispute  formed  part  of  lot  100,  and  not  of  lot  104."  This  case  he  filed  jointly  with 
one  Gobind  Chunder,  a  representative  of  Ghose,  although  Ghose,  as  he  contended, 
had  no  interest  in  the  land,  and  that  joint  case  was  argued  for  both  respondents  by 
the  same  Counsel,  who  contended  that  the  disputed  land  formed  part  of  lot  100,  and 
not  of  lot  104.  Their  Lordships,  upon  hearing  the  case,  came  to  the  conclusion  that 
the  plaintiff  had  not  proved  that  the  land  in  dispute  belonged  to  lot  100  ;  and,  in 
fact,  their  decision  was, — for  that  is  the  effect  of  it, — that  the  land  in  dispute 
belonged  to  lot  104.  Inasmuch,  however,  as  there  appeared  some  obscurity  in  the 
case  as  to  the  title  to  lot  100  ;  as  Gobind  Chunder  appeared,  who  claimed,  or  who 
originally  claimed  at  all  events,  under  Nazir  Ali ;  and  as  Dhur  claimed  by  what  he 
alleged  to  be  a  paramount  title  under  the  Nawab  Nazim,  their  Lordships  thought  it 
well  to  explain  that  they  did  not  adjudicate  upon  any  question  of  title  either  between 
the  respondents,  or  between  the  Nawab  Nazim,  or  Nazir  Ali,  or  any  other  persons 
who  might  be  interested  in  lot  100.  It  was  enough  that  in  that  appeal  it  was  taken 
as  admitted  that  the  respondents  and  the  appellants  respectively  were  in  rightful 
possession  of  lots  100  and  104,  and  the  sole  question  was  to  whicfi  the  disputed  land 
appertained.  It  was  therefore  that  their  Lordships  observed,  "  It  is  scarcely 
necessary  to  say  that  this  judgment  can  only  in  this  case  affect  the  parties  to  it," — 
that  is,  the  parties  to  the  juogment,  of  which  undoubtedly  Dhur  was  one, — "  and 
cannot  give  any  other  persons  any  rights,  or  impose  upon  them  any  liabilities."  If, 
indeed,  Dhur,  in  the  present  action,  had  claimed  by  some  superior  or  paramount  title 
the  8,060  beegahs,  he  might  have  been  heard  to  set  it  up,  but  he  claims  simply  and 
solely  in  this  action  the  8,050  beegahs  on  the  ground  that  they  were  parcel  of  lot 
100,  and  not  of  lot  104.  That  is  the  very  question  on  which  he  invokea  their  Lord- 
ships' decision.  If  the  decision  had  been  in  his  favor,  undoubtedly  he  would  have 
availed  himself  of  it,  and,  the  decision  being  against  him,  he  must  be  bound  by  it. 

Their  Lordships  regret  that  an  expression  in  th^r  judgment  which  was  intended 
to  prevent  misapprehension  should  have  apparently  led  to  it,  and  that  the  High 
Court  should  have  interpreted  the  above  passage  as  meaning  that  their  Lordships 
did  not  intend  to  decide  the  only  point  which  they  did  decide.  The  Chief  Justice 
makes  an  observation, — that  their  Lordships  did  not  impose  costs  upon  Dhur.  With 
regard  to  that,  it  is  only  necessary  to  say  that  it  is  manifest  that  a  direction  with 
regard  to  costs  can  have  no  effect  whatever  upon  the  judgment  given  in  the  issue 
raised  between  the  parties  to  the  appeal 
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For  these  reasons  their  Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  High  Court  be  reversed,  and  that  the  suit  be  dismissed  with  costs 
in  both  the  Courts  below.     The  appellant  will  also  have  the  costs  of  this  appeal. 


The  22nd  June  1880. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P;  Collier. 

Jurisdiction — Dwelling — Act  VIII  of  1859  a,  5 — Construction — Co-aharers^ 
Manager* 8  Convmission  upon  Income — PHvate  Expenses,  etc.,  of  Manager- 
Interest  {up  to  Date  of  Decree)— Act  XXItl  of  1861  s.  10. 

On  Appeal  from  tits  High  Court  at  Allahabad. 

Sophia  Orde  and  another 

i)ersu8 

Alexander  Skinner. 

In  a  Buit  for  accounts  ag^ainst  the  manager  of  a  family  estate  consisting  of  landed  property  in 
toeveral  places  at  each  of  which  a  house  was  maintained  at  the  expense  of  the  Estate,  where  not  only  do 
particular  place  for  rendering  the  accounts  had  been  fixed  either  by  contract  or  practice,  bat  the 
accounts  had  been  rendered  and  examined  at  different  times  in  different  places  :  held  that  tiie  defen* 
dant's  occasional  residence,  for  periods  of  time  more  or  lens  considerable,  at  one  of  such  places  constitoted 
a  dwelling  at  that  place  within  the  meaning  of  a.  5  Act  VIII  of  1859^ 

The  testator  having  dealt  with  the  income  of  his  several  estates  as  one  fund,  and  given  that  income 
to  his  five  sons  in  equal  shares  with  a  commission  of  10  per  cent,  from  the  whole  income  to  the  one  who 
was  to  be  manager :  HELD  that  this  commission  was  to  be  calculated,  not  upon  the  gross  collectioiB, 
but  upon  the  net  income  of  the  whole  of  the  estates,  being  the  fund  which,  subject  to  that  comtnissicffl, 
was  divisible  amongst  the  co-sharers. 

Disallowance  of  sums  laid  out  by  the  manager  on  his  own  account  and  of  expenses  incurzed  for  his 
own  private  purposes,  and  charging  him  with  rent  of  a  house  which  was  occupied  by  him  as  his  own 
Axclosive  residence,  but  which  the  will  directed  should,  if  not  sold,  be  let,  approved  by  the  Priiiy 
Council. 

The  Court  must  exercise  a  judicial  discretion  in  giving  effect  to  s.  10  Act  XXllI  of  1861,  so  as  not 
to  grant  an  inordinate  and  unusual  rate  of  interest.  The  rate  of  interest  to  be  allowed  on  a  principal 
debt  up  to  date  of  decree  ought  to  be  that,  if  any,  which  has  been  fixed  by  contract,  express  or  implied, 
between  the  parties.  Accordingly,  in  this  case,  the  rate  of  interest  allowed  among  the  shaierB  them- 
aelves,  which  was  the  rate  prevailing  in  the  mofussil,  viz.^  12  pei'  cent.,  was  approv^  of. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  the  North-West 
Provinces  of  the  5th  April  1877,  reversing  a  decree  of  the  Subordinate  Judge  of 
Meerut. 

Mr.  Leith,  Q.C.,  Mr.  Doyne,  and  Mr.  Ingram  for  Appellants. 
Mr.  Cowie,  Q.C.y  and  Mr,  OraJiam,  Q.C.,  for  Respondent. 

The  suit  was  instituted  against  the  respondent,  Mr.  Alexander  Skinner,  by 
the  appellants,  Mrs.  Orde  and  Mr.  James  Skinner,  who  ai-e  relatives  of  his,  to 
obtain  from  him  an  account  <^  his  management  fi'om  1863  to  1874  of  the  joint 
estate  of  the  Skinner  family,  to  which  all  the  parties  belong,  and  to  enforce  pay- 
ment to  the  latter  of  their  one-fifth  share  of  the  rents  and  profits.  The  estate  in 
question  belonged  to  the  late  Colonel  James  Skinner,  and  consisted,  besides  much 
landed  property,  of  valuable  indigo  factories,  and  also  a  fortress,  in  which  all  bis 
trophies  and  presents  were  retained.  The  whole  property  was  bequeathed  to  his 
family,  which  consisted  of  five  sons ;  but  he  declared  that  none  of  them  should 
have  the  power  of  selling  or  dividing  it,  and  he  directed  that  one  of  them  should 
manage  the  whole  concern,  receiving  10  per  cent  of  the  income  for  his  trouble 
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and  "  showing  a  faithful  account  current  yearly  to  his  brothers."  The  Local  Court 
at  Meerut  held  that  it  had  jurisdiction  to  try  the  suit ;  and,  on  doing  so,  decided 
in  favor  of  the  appellants,  to  whom  it  awarded  Rs.  92,250.  The  High  Court, 
consisting  of  Pearson  and  Turner,  J  J,,  decided  that  no  ground  of  jurisdiction 
existed  in  the  Meerut  Court  within  s.  5  Act  VJII  of  1859,  and  without  touching 
the  merits,  dismissed  the  suit. 

Their  Lordships,  having  heard  Counsel  on  both  sides,  but  without  calling  on 
the  appellants  to  reply,  intimated  that,  as  far  as  the  jurisdiction  of  the  local 
tribunal  was  concerned,  the  decree  of  the  High  Court  would  be  reversed,  and  the 
appeal  allowed.     The  question  of  accounts  was  then  gone  into. 

Sir  James  Colvile  delivered  judgment  as  follows ; — 

This  appeal  is  one  of  several  which  have  come  before  this  Board  in  suits 
concerning  the  estate  of  the  well^-known  Colonel  James  Skinner,  the  construction 
of  his  will,  and  the  somewhat  peculiar  relations  of  his  descendants  inter  se. 
Colonel  Skinner  died  in  1841;,  leaving  five  sons,  besides  other  children.  His 
public  services  had  been  rewarded  by  a  large  altamgha  grant  of  land  in  the 
district  of  Bulandshahar,  which  lies  within  the  local  jurisdiction  of  the  Judge  of 
Meerut,  in  the  North- Western  Provinces ;  and  he  had  also  considerable  landed 
and  other  property  at  Delhi  and  other  places  which  are  now,  for  all  civil  purposes, 
annexed  to  the  Punjab,  and  notably  an  estate  called  Haryana,  in  the  district  of 
Hissar,  of  which  the  chief  or  sudr  station  is  Hansi.  Upon  the  lands  'constituting 
the  altamgha  he  built  a  fort,  and  that  estate  seems  to  have  thereafter  acquired,  if 
it  did  not  before  possess,  the  name  of  Bilaspur.  At  the  time  of  his  death  he  was 
resident  at  Hansi,  where  the  corps  of  cavalry  which  he  commanded  was  stationed. 

His  will  bears  date  the  10th  May  1841,  The  n^aterial  passages  of  it  are 
the  following  : — r^'  I  leave  and  bequeath  the  income  of  my  altamgha,  zemindary, 
and  thika  villages,  gardens,  and  houses  to  my  five  sons  herein  named,  Joseph, 
James,  Hercules,  Alexander,  and  Thomas  Skinner,  to  share  alike,  none  of  them  to 
have  the  powor  or  option  (even  if  they  all  agree)  to  sell  or  divide  any  landed 
property  of  the  altamgha  or  zemindary.  One  of  my  sons,  whichever  is  most,  fit,  or 
whoever  I  may  name  hereafter,  is  to  manage  the  whole  concern,  for  which  trouble 
he  is  to  get  10  per  cent,  from  the  whole  income ;  and  he  is  bound  to  show  a 
faithful  account  current  yearly  to  his  brothers.  Should  they  like  to  live  together 
they  may  live  at  Bilaspur,  and  build  houses  with  mutual  consent  iA  the  altamgha 
or  zemindary.  Should  my  personal  property  not  pay  off  all  my  debts,  they  may 
sell  my  house  at  Delhi,  and  my  garden  at  Trevillian  Gunj,but  shoi^ld  the  personal 
property  pay  the  debt,  the  house  to  be  rented,  and  the  rent,  after  paying  for  the 
yearly  repairs,  to  be  divided  amongst  my  five  sonq." 

Then  follows  a  clause  providing  for  the  event  of  any  of  the  sons  dying  lender 
age  and  without  issue,  and  the  next  material  clause  is  :  "I  will  and  declare  that 
it  is  my  intention  and  meaning  that,  in  the  event  of  all  or  any  of  my  afore- 
mentioned sons,  Joseph,  James,  Hercules,  Alexander,  and  Thomas  Skinner,  dyii^g 
and  leaving  issue  or  children,  the  shares  of  the  fathers  shall  devolve  on  the  issue 
or  children,  to  be  by  them  divided  in  equal  shares.*'  And  in  a  subsequent  p^  of 
the  will  is  this  clause :  "  All  my  trophies  and  presents  given  by  my  commandj^rs 
to  be  retained  by  the  manager  of  the  estate  at  JBilaspur,  as  remembrance  of  me  to 
the  survivors  of  the  family."  ^ 

The  appellants,  the  plaintiffs  in  the  suit,  are  children  of  James,  one  of  the 
sons  who  are  now  deceased ;  and  whatever  doubts  may  at  one  time  have  been 
raised  as  to  their  title,  it  has  now  been  conclusively  determined,  by  the  decision 
of  this  Board  in  Barlow  y,  Orde  (13  Moore's  Indian  Appeals,  p.  227*)  that  they  are 
entitled  in  equal  moieties  to  the  share  and  interest  of  their  father  under  their 
grandfather's  will.  The  respondent,  Alexander,  is  one  of  the  surviving  sons  of 
the  testator,  and  the  present  manager  of  the  estate  under  th^  terms  of  th^  ^iU. 

♦  13  W.  R.  ?.  C.  41 ;  9  Suth.  P.  C.  B.  324. 
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There  can,  therefore,  be  no  doubt  that  in  a  suit  instituted  in  the  proper  ^orwm  he 
is  accountable  to  the  plaintiffs  for  their  father's  one-fiflh  share  in  the  net  income 
of  the  whole  estate. 

The  suit,  which  may  be  taken  to  be  one  to  enforce  this  accountability,  was 
instituted  in  the  Court  of  the  Subordinate  Judge  of  Meerut  on  the  8th  August 
1874.  It  claimed  an  account  from  February  1863  to  1874,  the  whole  period  of 
the  defendant's  management. 

The  defendant,  by  the  written  statement  first  filed  by  him,  objected  that 
the  plaintiffs  had  not  observed  the  provisions  of  ss.  12  and  13  of  Act  VIII  of 
1859,  which  relate  to  suits  for  land  lying  within  different  jurisdictions,  and  also 
that  the  suit  was  triable  only  by  a  Revenue  Court, — objections  now  admitted  to 
be  futile ;  and  on  the  merits,  not  disputing  his  general  liability  to  account,  he 
insisted  that  the  accounts  had  been  settled  up  to  the  year  1280  Fusli. (1872-3), 
and  that  the  subsequent  accounts  were  then  lying  for  inspection  by  the  sharers  in 
the  estate,  in  the  manager's  office,  which  would  remain  at  Bilaspur  from  the  2nd 
January  to  the  2nd  February  1875. 

After  the  issues  had  been  settled  a  further  objection  to  the  jurisdiction  of  the 
Court  was  taken.     In  what  precise  form  it  was  originally  taken  does  not  appear, 
except  by  the  statement  of  the  then  Subordinate  Judge  in  his  proceeding,  at 
p.  265  of  the  Record.    That  statement  is  as  follows :  "  Among  those  pleas  there  was 
one  to  the  effect  that,  as  the  head  office  of  the  estate  was  at  Hissar,  in  the  Punjab, 
the  suit  for  the  rendition  of  accounts  could  not  be  laid  in  the  Meerut  Civil  Court 
On  the  date  fixed,  the  evidence  offered  by  the  parties  on  that  point  was  received, 
and  after  a  consideration  of  the  evidence  so  tendered  and  received,  my  predecessor, 
Mr.  Smith,  came  to  the  finding  that,  to  quote  his  words,  *the  Hansi  office  is 
apparently  a  mere  depdt  for  the  custody  of  the  old  accounts  and  papers  relating 
to  the  estate.     The  managers  appear  to  be  peripatetics,  carrying  with  them  their 
office,  and  transacting  the  business  of  the  estate  from  wherever  they  happen 
to  be.     A  manager  may  choose  to  store  his  books  wherever  he  pleases ;  but  the 
founder  of  the  &mily  specified  Bilaspur  as  the  family  home,  and  where  all  insignia 
of  the  family  are  still  kept,  and  consequently  a  suit  for  settlement  of  any  account 
relating  to  the  general  estate  must  fall  within  the  jurisdiction  of  the  Meerut  Court, 
under  which  Bilaspur  is  included.'     The  above  decision  was  come  to  on  the  20th 
April  1875,  and  after  the  determination  of  that  and  other  preliminary  points,  the 
accounts  of  the  estate  were   examined  by  a  Commissioner  appointed  for  the 
purpose,  a»d  when,  after  the  lapse  of  several  months,  and  at  heavy  costs  to  the 
plaintiffs,  the  examination  of  the, accounts  was  nearly  over,  a  petition  was  filed  on 
the  part  of  the  defendant,  tendering  in  evidence  a  copy  of  a  vernacular  proceeding 
dated  18th  October  1860,  and  a  perwannah  in  original  from  the  Deputy  Commis- 
sioner of  Hissar,  addressed  to  Ehyali  Ram,  agent  of  the  Skinner  estate,  stationedat 
Hansi,  dated  the  16th  October  1860,  and  referring  to  a  book  in  which  copies  of 
perwannahs  addressed  to  Khyali  Ram  were  kept,  and  which  had  been  produced 
in  a  suit  between  the  parties,  or  at  least  some  of  them,  and  contending  that,  as 
those  documents  would  show  that  the  head  office  ^as  at  Hansi,  the  suit  for  rendi- 
tion of  accounts  could  not  lie  in  the  Civil  Court  of  Meerut. 

The  petition  here  referred  to  is  at  pages  3  and  4  of  the  Record,  and  the 
effect  of  the  final  judgment  of  the  then  Subordinate  Judge  upon  it,  on  the  27th 
March  1876,  was  to  affirm  the  decision  of  his  predecessor,  Mr.  Smith,  upon 
this  objection  to  the  jurisdiction.  The  suit  accordingly  proceeded  before  him,  the 
accounts  taken  being,  apparently,  by  force  of  the  Statute  of  Limitations,  limited 
to  the  six  years  immediately  preceding  the  institution  of  the  suit;  and  on  the 
27th  June  1876,  the  Subordinate  Judge  gave  his  judgment  upon  the  merits. 
From  this  it  appears  that  on  the  face  of  the  accounts  rendered  tnere  was  due  to 
the  plaintiffs,  deducting  the  payments  made  ojl  account  to  them,  an  admitted 
balance  of  Rs.  7,462  2  4 ;  that  the  plaintiffs,  having  been  allowed  to  surcharge  and 


(791) 

falsify  ihe  accounts,  bad  succeeded  in  raising  that  balance  to  tbe  principal  sum  of 
Es.  61,427  11  10,  for  wbich  with  the  further  sums  allowed  for  interest  and  costs, 
amounting  in  all  to  Ba.  94,957  15  10,  a  decree  was  passed  against  the  defendant. 
From  this  decree  he  appealed  to  the  High  Court  of  the  North-West  Provinces. 
The  first  of  his  grounds  of  appeal  was  that,  with  reference  to  s.  5  of  Act  VIII 
of  1859,  the  Lower  Court  was  wrong  in  holding  that  it  had  jurisdiction  to  hear  the 
cause.  There  were  11  other  grounds  of  appeal,  some  of  which  it  will  be  necessary 
to  notice  hereafter ;  but  the  appeal  was  neard  by  the  High  Court  upon  the  first 
alone,  when,  holding  that  the  Lower  Court  had  no  jurisdiction  to  entertain  the 
suit,  it  reversed  the  decree  and  dismissed  the  suit. 

The  sole  question  argued  in  the  first  instance  before  their  Lordships  was  that 
of  jurisdiction  ;  they  have  already  intimated  that  their  opinion  upon  it  is  adverse 
to  that  of  the  High  Court,  and  their  reasons  for  that  conclusion  will  now  be 
stated. 

It  is  conceded  on  both  sides  that  the  question  turns  oif  the  construction  to  be 
put  upon  the  5th  Section  of  Act  VIII  of  1859 ;  and  that  it  lay  on  the  plaintiff  to 
show  that  either  the  cause  of  action  arose,  or  the  defendant  at  the  time  of  the 
commencement  of  the  suit  was  dwelling,  within  the  limits  of  the  jurisdiction  of 
the  Meerut  Court,  within  the  meaning  of  that  enactment. 

Their  Lordships  will  first  consider  whether  the  defendant  was  subject  to  the 
jurisdiction  of  the  Court  by  reason  of  his  dwelling  within  its  local  limits.  ^'Some 
evidence  was  given  on  this  point,  and  the  conclusion  of  the  High  Court  upon  it  is 
thus  expressed  :  -'  It  is  admitted  that  Alexander  Skinner,  at  the  time  the  suit  was 
brought,  was  actually  residing  at  Mussuri,  in  the  district  of  Saharanpur.  He  has 
there  a  private  house,  in  which  he  resides  during  the  whole  of  the  not  weather, 
and  during  the  cold  he  travels  through  the  estate,  sometimes  putting  up  at  Hansi, 
sometimes  at  Delhi,  and  sometimes  at  Bilaspur,  in  one  of  the  houses  which  have 
been  maintained  at  the  expense  of  the  estate."  One  of  the  witnesses,  indeed,  went 
80  far  as  to  affirm  that  the  defendant's  sole  permanent  residence  on  the  plains  was 
at  Hansi ;  but  the  High  Court  has  not  acted  on  that  evidence,  which  their  Lord- 
ships think  is  untrustworthy.  It  is  not  contended  that  the  proper /oritm  for  the 
trial  of  this  suit  for  account  was  at  Saharunpur,  by  reason  of  the  defendant's 
residence,  at  the  time  of  its  commencement,  at  the  hill  station  of  Mussuri.  Such 
residence  was  obviously  more  or  less  of  a  temporary  character,  like  that  of  a  man 
in  this  country  who  lives  in  a  house  of  his  own  at  a  watering-place  during  a 
portion  of  the  year.  And  if  the  defendant  can  be  said  to  have  had  any  permanent 
dwelling-place  on  the  plains  and  within  the  ambit  of  the  Skinner  estate,  he  would 
not  the  less  dwell  there,  according  to  the  proper  and  legal  construction  of  the 
word,  because  for  health  or  pleasure  he  was  passing  the  not  season  on  the  hills 
when  the  plaint  was  filed.  The  question  then  is,  did  he  not  *'  dwell  "  at  Bilaspur 
within  the  meaning  of  the  Section  ? 

He  was  not  a  mere  manager,  though  in  this  suit  he  is  accountable  in  that 
character.  He  was  one  of  the  five  original  sharers  in  the  estate,  and  as  such  he 
was  one  of  the  proprietors  of  the  fort  and  residence  at  Bilaspur.  Their  Lordships 
cannot  doubt  on  the  evidence  that  there  was  a  place  of  residence  there,  and  are  of 
opinion  that  the  clauses  in  the  will  which  have  been  cited  show  that  the  testator 
and  founder  of  the  fisimily  contemplated  that  it«might  be  the  princips^  place  of 
residence  of  his  family.  He  undoubtedly  treated  it  as  the  place  in  which  the  honor- 
able memorials  of  himself  and  his  services  were  to  be  permanently  preserved. 
Again,  their  Lordships  thiiptk  it  is  sufficiently  shown  upon  the  evidence  that  an 
establishment  of  some  kind  was  kept  there,  and  that  the  defendant  himself,  though 
travelling  for  the  most  part  during  the  cold  weather  about  the  estate,  occasionally 
resided  there,  as  he  had  an  unquestionable  right  to  do,  for  periods  of  time  more  or 
less  considerable.  In  his  own  notice  of  the  13th  October  1874,  he  called  upon  the 
other  sharers  to  come  and  examiae  the  accounts  in  the  manager's  office,  which 
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"  would  remain  at  Bilaspur  from  2nd  January  to  2nd  February."  A  man,  how- 
ever,  may  have  more  than  one  dwelling-place  ;  and  it  is  unnecessary  to  consider 
whether  the  defendant  may  not  have  also  such  a  dwelling-place  at  Hansi  as 
would  subject  him  to  the  jurisdiction  of  th,e  Courts  of  the  Punjab,  It  is  sufficient 
to  decide,  as  their  I^ordships  do  decide,  that  the  defendant  so  dwelt  as  Bilaspur  as 
to  make  himself  subject  to  the  jurisdiction  of  the  Meerut  Court  in  this  suit 

This  being  so,  it  is  unnecessary  to  consider  whether  he  is  also  subject  to  the 
jurisdiction  of  that  Court  by  reason  of  the  cai^se  of  action  having  arivsen  within 
the  local  limits  of  that  jurisdiction,  a  question  which  upon  this  record  presents 
some  difficulty. 

Their  Lordships,  however,  deem  it  right  to  say  that  they  cannot  agree  with 
the  High  Court  in  its  conclusion  that  the  sharers  had  recognised  a  particular 
office  for  the  general  business,  that  office  being  the  one  at  Hansi ;  and  that 
accordingly  the  cause  of  action  must  be  taken  to  have  arisen  in  the  district  of 
Hansi,  and  in  the  division  of  Delhi.  They  think  that,  on  the  contrary,  no  par- 
ticular place  for  rendering  the  accounts  has  beei>  fixed  either  by  contract  or 
practice,  and  th^t  the  evidence,  ponfirmed  by  the  defendant's  own  written  state- 
ment,  shows  that  they  were  rendered  and  e:$ami)ied  at  different  times  in  different 
places,  including  Delhi  and  Bilaspur,  Hansi  being  shown  to  be,  as  Mr.  Smith 
found,  only  the  repository  of  the  older  and  settled  accounts. 

It  follows  from  their  Lordships'  decision  on  this  question  of  jurisdiction,  that 
the  decree  of  the  High  Court  cannot  stand.  It  seemed,  however,  to  them  that  the 
defendant  was  entitled  to  have  the  other  objeptions  to  the  decree  of  the  Lower 
Court  which  h^d  be/sn  taken  by  his  grounds  of  appeal,  argued  and  determined ; 
and  that  it  would  be  most  convenient  to  have  them,  if  possible,  determined  here. 
Counsel  have  accordingly  been  heard  upon  such  of  them  as  have  not  been  aban- 
doned ;  and  their  Lordships  have  now  to  decide  whether,  in  respect  of  any  of 
them,  there  is  any  sound  reason  for  reversing  or  varying  the  depree  of  the  Lower 
Court. 

These  objections  are  comprised  in  the  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  and  eleventh  of  the  grounds  of  appeal. 

The  fifth,  which  is  the  first  of  those  which  have  been  argued,  is  perhaps  the 
most  important.  It  is,  in  terms,  that  the  Lower  Court  is  wrong  in  holding  that 
the  defendant  is  Qot  entitled  to  charge  commissioi^  upon  the  gross  income  of  the 
estate. 

The  question  between  the  parties  was,  whether  the  10  per  cent,  commission 
to  which  the  defendant  was  unquestionably  entitled,  was  to  be  calculated  upon 
the  gross  collections,  or  upon  some  larger  collections,  or,  as  the  Judge  has  found, 
and  as  the  plaintifib  contend,  upon  the  net  income  of  the  estate,  being  the  Amd 
which,  subject  to  that  commission,  was  divisible  amongst  the  co-sharers. 

The  judgment  of  the  Subordinate  Judge  (which,  their  Lordships  have  no 
hesitation  in  saying,  is  an  extremely  careful  and  well-considered'  one)  has  decided 
that  point  in  favor  of  the  plaintiffs.  He  has  considered  the  question  with 
reference  both  to  the  construction  of  the  wiQ,  and  to  the  practice  which  has 
prevailed,  with  more  or  less  variation,  during  the  time  of  the  present  and  the 
former  managers. 

Their  Lordships  think  that,  if  the  question  is  clear  one  way  or  the  other 
upon  the  construction  of  the  \inll,  that  construction  should  prevail,  whatever 
variations  there  may  have  been  in  practice ;  and  they  are  of  opinion  that  the 
construction  for  which  the  plaintiffs  contend  is  the  true  one.  The  clause  which  has 
already  been  read  deals  with  tlif  imxnnf*  of  tho  altamglia  zemindary  and  the  re^st  of 
the  estate  as  one  fund.  The  testator  gives  that  income  to  his  five  sons,  there  named, 
to  share  alike.  It  is  obvious,  therefore,  that  the  word  *'  income,"  as  used  in  that 
passage,  means  the  divisible  fund.  It  was  a  fund  to  arise  from  the  net  returns 
from  the  different  estates,  on  some  of  which  were  indigo  factories,  which  were  in 
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the  nature  of  trading  concerns.  An  increased  profit  on  one  estate  might  be  met 
by  a  loss  on  another ;  but  the  profits  and  losses  were  all  to  enter  into  one  account, 
the  balance  of  which  was  to  constitute  the  divisible  income  or  fund. 

Then  that  portion  of  the  clause  which  relates  to  the  manager  is  as  follows : — 
"  One  of  my  sons,  whichever  is  most  fitted,  or  whoever  I  may  name  hereafter,  is 
to  manage  the  whole  concern," — that  is,  the  whole  of  the  estates,  whatever  was  to 
contribute  to  the  divisible  fund, — "  for  which  trouble  he  is  to  get  10  per  cent,  from 
the  whole  income,  and  he  is  bound  to  show  a  faithful  account  current  yearly  to 
his  brothers."  Their  I^ordships  think  there  are  no  grounds  for  construing  the 
word  "  income  "  in  this  passage  in  a  sense  different  from  that  in  which  it  is  used 
in  the  other;  and  that  there  is  nothing  to  support  the  contention  that  the 
manager  was  entitled  to  charge  commission  upon  each  sum*  which  came  to  his 
hands  from  each  separate  estate  or  source  of  income  ;  still  less  to  charge  it  upon 
the  nominal  rents  payable  by  the  tenants  or  cultivators,  irrespective  of  the  costs 
of  collection.  They  are  of  opinion  that  the  only  way  to  make  the  whole  will 
consistent  is  to  hold  that  the  commission  was  to  be  calculated  upon  the  net  fund 
divisible  among  the  five  sharers.  Therefore,  upon  this  item  their  Lordships  agree 
entirely  with  the  finding  of  the  Subordinate  Judge. 

The  sixth  ground  of  appeal  related  to  the  disallowance  of  pertain  sums, 
amounting  in  all  to  Rs.  2,414j,7o3,  being  es^penses  incurred  by  the  manager  which 
the  Judge  held  he  was  not  entitled  to  charge  against  the  plaintiffs,  as  representa- 
tives of  one  of  the  co-sharers.  The  defence  of  the  items  impeached  which  was  set 
up  by  the  defendant  was  that  the  expenses  in  question,  or  the  major  part  of  them, 
consisted  of  the  cost  of  the  establishment  kept  up  for  the  purposes  of  the  estate, 
the  user  of  which  was  incident  to  his  ofljce  of  manager.  But  the  learned  Judge 
has  found  upoQ  the  evidence  that  the  defendant  entirely  failed  t,o  make  oiit  that 
defence  as  a  matter  of  fact ;  and  that  the  greater  part  of  those  e:5:penses  would 
never  have  been  incurred  but  for  his  choosing,  for  his  own  co^veQience  and 
enjoyment,  to  reside  during  the  greater  portion  of  the  year  at  the  hill  station  of 
Mussuri. 

Their  Lordships,  therefore,  think  there  is  no  ground  for  interfering  with  the 
learned  Judge's  disallowance  of  these  items. 

The  seventh  and  eighth  grounds  of  appeal  relate  to  the  house  at  Delhi,  The 
first  of  them  objects  to  the  disallowance  of  a  large  sum  of  money  as  ^xpenses 
improperly  incurred,  so  far  as  the  estate  was  concerned,  in  repairing,  altering,  and 
furnishing  that  house.  The  house  was  the  well-known  house  of  the  testator  at 
Delhi.  In  his  will  he  directs  th^t,  if  it  should  be  necessary  for  the  purposes  of 
paying  his  debts,  the  houge  should  be  sc)14 ;  but  if  it  were  not  sold,  it  should  be 
let  on  accoijnt  of  the  estate.  Upon  the  evidence  it  would  seem  that  up  to  the 
time  of  the  Mutiny  the  house  was  neither  sold  nor  let,  but,  by  the  common 
consent  of  the  co-sharers,  was  kept  up  more  or  less  for  their  common  benefit  as  a 
mansion  at  Delhi.  After  the  Mutiny,  during  which  it  had  been  looted  and  greatly 
injured,  the  estate  received  from  the  Government,  by  way  of  compensation  in 
respect  of  it,  a  sum  of  Rs.  18,000.  That  sum  they  seem  to  have  agreed,  npt  to  lay 
out  upon  the  house,  but  to  divide  as  part  of  the  profits  of  the  estate.  The  house, 
however,  must  have  been  put  into  some  sort  of  tenantable  repair,  since  it  was  let, 
first  as  a  mess  house,  and  afterwards  as  a  hotel  fgv  several  years.  The  defendant 
then  saw  fit  to  put  an  end  to  the  lease  of  the  keepers  of  the  hotel,  and  to  lay  out 
a  very  cpnsiderable  sum  of  money  upon  the  house  in  repairs,  alterations,  and 
furnishing ;  and  from  that  time  be  appears  to  have  occupied  it,  whenever  he  was 
.  at  Delhi,  more  as  his  own  residence  than  as  anything  common  to  the  family 
at  large.  At  aU  events,  no  authority  whatever  has  been  shown  for  the  very 
considerable  expenditure  incurred  upon  it,  as  before  mentioned.  In  these 
circumstances  the  Judge  below  has  allowed  aU  that  was  expended  upon  necessary 
repairs,  and  has  disallowed  the  considerable  sums  spent  in  excess  of  that,  treating 
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tbem  as  having  been  laid  out  by  the  defendant  on  his  own  account  He  has  also 
disallowed  whatever  expenses  of  the  establishment  are  attributable  to  the  private 
purposes  of  the  defendant,  as  contrasted  with  the  establishment  which  would 
necessarily  be  kept  up  in  the  house  to  protect  and  preserve  it  whilst  unlet.  In 
that  allowance,  and  that  disallowance,  their  Lordships  think  he  was  right 

But  then  the  question  is  raised  by  the  eighth  ground  of  appeal  whether  he  is 
right  in  charging  the  defendant  with  an  occupation  rent  of  the  house,  as  if  it  had 
been  let  to  him.  Their  Lordships  think  that  this  is  consistent  with  the  will, 
which  directs  that  the  house,  if  not  sold,  should  be  let,  as  was  done  for  a  consider- 
able period,  and  with  the  justice  of  the  case. 

There  is  nothing  in  the  will  which  gives  the  manager  the  power  of  taking 
this  house  out  of  the  general  estate,  in  order  to  occupy  it  as  his  own  exclusive 
residence. 

They  are  therefore  not  disposed  to  allow  this  objection. 

The  objections  raised  by  the  ninth  and  tenth  grounds  of  appeal  have  not 
been  pressed. 

The  objection,  however,  to  the  amount  decreed  on  account  of  interest,  which 
is  raised  by  the  eleventh  ground  of  appeal,  has  been  strongly  pressed.  That 
interest  should  be  allowed,  to  some  amount,  their  Lordships  have  no  doubt  The 
suit  is  for  an  account  of  what  is  due  to  the  plaintiffs  in  respect  of  their  share. 
The  defendant  has  to  account  for  all  his  receipts  on  account  of  the  estate,  and  has 
a  right  i^o  set  up  by  way  of  discharge  whatever  he  can  properly  claim  under  that 
head. 

It  ftppears  that  when  the  suit  was  instituted  a  yery  large  sum  was  due  from 
him  to  the  plaintiffs,  even  upon  his  own  mode  of  stating  the  accounts.  After  the 
suit  was  instituted  he  paid  into  Court  a  considerable  sum,  and  reduced  the  admitted 
debt  to  Rs.  7,000  odd ;  but  if  he  has  during  all  this  time  kept  the  plaintiff  out  of 
her  share,  he  ought,  upon  every  ground  of  justice  and  equity,  to  pay  some  interest 
upon  it  J  and  if  the  admitted  debt  would  carry  interest,  so  the  sum  of  Rs.  61,000, 
to  which  that  debt  has  been  swollen  by  the  disallowance  of  items  of  dischaige 
improperly  claimed,  ought  also  to  carry  interest. 

Tneir  Lordships  can  make  no  distinction  between  the  claim  for  commission 
and  the  other  sums  which  have  been  disallowed. 

The  defendant  was  bound  to  know  how  his  commission  was  to  be  calculated. 

But  then  it  is  contended  that  the  rate  of  interest  allowed  is  excessive. 

What  the  Judge  has  done  has  been  to  give  12  per  cent,  interest  up  to  the 
date  of  the  suit,  to  give  12  per  cent,  interest  on  the  principal  amount  from  the 
date  of  the  institution  of  the  suit  up  to  the  date  of  the  decree,  and  to  direct  that 
the  decree,  when  compounded  of  the  principal,  interest,  and  costs,  should  carry 
interest  only  at  6  per  cent.  It  has  been  argued  that  the  Court  rate  of  interest 
is  now  6  per  cent,  and  that  the  interest  decreed  should  have  been  calculated 
throughoi:^t  at  that  rate.  The  only  rule  or  enactment  regulating  the  conduct  of 
the  Judge  in  respect  of  the  allowance  of  interest  to  which  their  Lordships  have 
been  referred  is  the  10th  Section  of  the  Act  (XXIIl)  of  1861,  which  says :  '*  When 
the  suit  is  for  a  sum  of  money  due  to  the  plaintiff,  the  Court  may,  in  the  decree, 
order  interest  at  such  rate  as  the  Court  may  think  proper  to  be  paid  on  the  prin- 
cipal sum,  adjudged  from  the  dai»e  of  the  suit  to  the  date  of  the  decree,  in  addition 
to  any  interest  adjudged  on  such  principal  sum  for  any  period  prior  to  the  date  of 
the  suit ;  with  further  interest  on  the  aggregate  sum  so  adjudged,  and  on  the  costs 
of  the  suit  from  the  date  of  the  decree  to  the  dSfte  of  payment"  Of  course,  the 
Court  must  exercise  a  judicial  discretion  in  giving  effect  to  this  Section,  and  would 
not  be  justified  in  granting  an  inord^te  or  unusual  rate  of  iAterest. 

Up  to  a  certain  time,  however,  12  per  cent,  was  notoriously  the  rate  of 
interest  prevalent  in  the  mofussil  wherever  interest  was  allowed  by  the  Court,  and 
;t  has  not  been  shown  that  there  has  been  any  enactment  which  absolutely 
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controls  the  discretion  given  by  this  Act  of  1861.  to  the  Judge.  A  practice, 
indeed,  of  giving  upon  the  aggregate  sum  decreed  for  principal,  interest,  and  costs, 
interest  at  only  6  per  cent,  does  seem  to  have  grown  up ;  but  that  may  have 
been  in  order  to  prevent  the  parties  from  abstaining  from  enforcing  their  decree, 
and  allowing  their  demand  to  roll  on  at  12  per  cent.  The  rate  of  interest, 
however,  to  be  allowed  on  the  principal  debt  up  to  the  date  of  the  decree  ought 
to  be  that,  if  any,  which  has  been  fixed  by  contract,  express  or  implied,  between 
the  parties ;  and  it  appears  upon  the  accounts  that  the  rate  of  interest  allowed 
anxong  the  sharers  themselves  was  that  prevalent  in  the  mofussil,  vi>.,  12  per  cent. 
Hence  their  Lordships  are  of  opinion  that  the  Judge,  in  calculating  the  interest  as 
he  has  done,  has  done  nothing  which  he  was  not  entitled  to  do. 

It  seems,  therefore,  to  their  Lordships  that,  the  objections  argued  having  all 
failed,  they  must  humbly  advise  Her  Majesty  to  reverse  the  decree  of  the  High 
Court,  and  to  confirm  the  decree  of  the  Subordinate  Judge,  with  the  costs  incurred 
in  the  High  Court ;  and  that  the  plaintifis  are  also  entitled  to  the  costs  of  this 
appeal. 


The  24th  June  1880. 
PreseTd : 


Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Hindoo  Law  of  Inheritance — Widow  of  PaAernal  First  Gousin-^More  Remote 

Collateral  Male  Line. 

On  Appeal  from  the  High  Court  at  Borribay. 

Lulloobhoy  Bappoobhoy  and  others 

versus 
Cassibai  and  others. 

• 

Held,  after  an  exhaustire  neview  of  the  authorities  and  precedents  bearing  on  the  question,  that, 
by  the  Hindoo  law  qt  inheritance  prevailing  ii;  Western  India,  the  widow  of  a  pre-deceased  collateral 
Telatiye  (a  paternal  first  cousin  in  this  case)  is  entitled  to  succeed  in  preference  to  a  more  remote 
collateral  male  relatiye  of  the  propositus. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Bombay  of  the 
29th  April  1876. 

Mr.  Covne,  Q.C.,  and  Mr.  Orafiam,  Q.C,  for  Appellants. 

Mr^  Leith,  Q.C,  Mr.  Scohle,  Q.(7.,  and  Mr.  Mayne  for  Respondents. 

The  question  involved  in  the  suit  was  whether  the  appellants  were  the  next 
heirs,  according  to  the  Hindoo  law  of  succession  prevalent  in  Western  India^  of 
one  Mouljee  Nundlall,  a  wealthy  Hindoo  inhabitant  of  Bombay,  who  died  in 
January  1840,  or  whether  one  Mancooverbai,  now  deceased,  and  of  whom  the 
respondents  are  now  the  representatives,  was  Entitled,  as  the  widow  of  a  nearer 
heir,  to  succeed  to  the  estate.  Bayley^  J,,  before  whom  the  case  originally  came, 
at  first  decided  in  favor  of  the  right  of  the  widow,  but  aftei-wards,  upon  review, 
he  reversed  that  judgment.  A  Full  Bench  of  the  High  Court,  consisting  of 
Westropp,  O.J.  and  Sargent  and  West,  J  J.,  on  appeal  concurred  in  the  learned 
Judge's  original  finding ;  and  from  their  decision  the  appellants  now  sought  relief 
from  Her  Majesty  in  Council. 

Sir  Montague  Smith  delivered  the  judgment  of  the  Judicial  Copptmittee  as 
foUqws : — 
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The  question  which  arises  in  this  appeal  relates  to  the  succession  to  the  estate 
of  Mouljee  Nundlall,  a  Hindoo  inhabitant  of  Bombay,  which  opened  on  the  death 
of  his  widow  Surusvuthebai.  Mouljee  died  in  184}0,  leaving  as  his  only  child  a 
daughter,  who  died  childless  in  the  lifetime  of  his  widow.  The  widow  died  in 
1862. 

At  the  time  of  Mouljee's  death,  his  paternal  first  cousin,  Gungadass  Vizbhoo- 
cundass,  was  his  nearest  male  relative.  He  died  in  the  lifetime  of  Mouljee's 
widow,  leaving  no  son,  but  leaving  a  widow  Mancooverbai,  the  original  defendant 
in  this  suit,  and  two  daughters,  who  all  survived  Mouljee's  widow.  Mancooverbai 
died  during  the  progress  of  the  suit,  and  the  respondent  Cassibai  is  her  executrix. 

The  first  and  second  plaintiffs  in  the  suit  claim  to  be  entitled  to  the  estate  of 
Mouljee,  as  being  his  nearest  male  heirs  when  the  succession  opened  on  the  death 
of  bis  widow. 

Their  relationship  is  clearly  stated  in  the  following  passage  qf  the  judgment 
of  Chief  Justice  West^-opp : — 

"  It  has  not  been  denied  that,  according  to  the  law,  which  under  the  Mitac- 
shara  and  Mayukha  prevails  in  this  Presidency,  LuUoobhoy  and  Mulchund  (the 
father  of  Cassidass,  the  second  plaintiff)  were  gotraja  sapindas  of  Mouljee ;  the 
common  ancestor  of  them  and  of  Mouljee  was  Motilall,  who,  counting  inclusively, 
was  sixth  in  ascent  from  Mouljee,  and  the  brothers  LuUoobhoy  and  Mulchund 
were  seventh  in  descent  from  Motilall.  They  are  therefore  on  the  extreme  verge 
of  sapinda  relationship." 

The  other  plaintiffs  are  purchasers  from  the  first  two  plaintiffs. 

Several  of  the  issues  raised  in  the  suit  have  been  finally  disposed  of  by  the 
Courts  in  India,  and  the  single  question  to  be  now  decided  is,  whether  by  the 
Hindoo  law  of  inheritance  prevailing  in  Western  India,  Mancooverbai,  the  widow 
of  Gungadass,  who  as  paternal  first  cousin  was  related  in  the  third  decree  to 
Mouljee,  became  by  her  marriage  with  Gungadass  a  gotraja  sapinda  of  Mouljee, 
and  as  such  entitled  to  succeed  to  his  estate  in  preference  to  the  first  and  second 
plaintiffs,  who  were  related  to  him  only  in  the  remote  degree  above  indicated. 

Mr.  Justice  Bayley,  sitting  as  a  Judge  exercising  the  original  jurisdiction  of 
the  High  Court,  on  his  first  hearing  of  the  cause,  decided  in  favor  of  the  right  of 
the  widow,  following  the  decision  of  a  Division.  Bench  in  the  case  of  Lcikskmibai 
V.  Jayram  Hari  (6  Bombay  High  Court  Reports  152).  Upon  a  remand  of  the 
case  on  other  points,  Mr.  Justice  Bayley,  acting  on  his  own  opinion,  came  to  an 
opposite  conclusion  upon  the  -question  of  the  widow*s  right  from  that  arrived  at 
in  the  decision  he  had  before  followed,  and  gave  a  decree  in  favor  of  the  plaintiffs. 
On  appeal,  this  last  decree  was  reversed  by  the  unanimous  judgment  of  a  Full 
Bench  of  the  Bombay  High  Court,  and  Mr.  Justice  Bayley's  onginal  judgment 
was  restored. 

It  is  fully  acknowledged  by  the  learned  Judges  of  the  High  Court  that  the 
law  prevailing  in  Bengal  and  Southern  India  is  opposed  to  the  right  claimed  by 
the  widow ;  but  they  arrived  at  the  conclusion  that  a  different  interprets^tion  of 
the  law  has  been  accepted  in  Western  India,  and  the  elaborate  judgments  of  the 
Chief  Justice  fin  which  Mr.  Justice  Sargent  concurred)  and  of  Mr.  Justice  West 
are  directed  to  elucidate  the  grounds  pn  which  the  distinction  rests. 

The  books  whose  authority  Js  principally  followed  in  Western  India  are 
Menu,  the  Mitacshara,  and  the  Mayukha.  These  are  stated  by  the  Chief  Justice, 
and,  no  doubt,  correctly,  to  be  "the  reigning  authorities"  in  the  Presidency  of 
Bombay.  The  learned  Judges  have  sought  to  support  their  decision  in  favor  of 
the  widow  from  passages  found  in  these  works.  It  is  acknowledged  that  the  rule 
of  succession  to  which  they  have  given  effect  is  but  dimly  enunciated  in  these 
passages,  but  the  Judges  have  considered  that  the  interpretation  which  has  been 
given  to  them  in  Western  India,  evidenced  by  decisions  and  the  opinions  of 
Shastras,  has  fixed  and  determined  the  law  for  that  part  of  India. 
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A  text  of  Menu  was  cited,  which  is  supposed  to  affirm  the  right  of  women  to 
inherit : — *'  To  the  nearest  sapinda,  male  or  female,  after  him  in  the  third  degree, 
the  inheritance  next  belongs  ;  then,  on  failure  of  sapindas  and  their  issue,  samano- 
daka  or  distant  kinsmen  shall  be  the  heir."  (Cap.  IX.  pi.  187.)  The  words 
"male  or  female"  appear  to  have  been  imported  into  the  text  by  Sir  W.  Jones 
and  Mr.  Colebrooke  on  the  authority  of  a  commentator,  Kalluka  Bhatta.  Even 
if  it  be  assumed  that  these  words  are  rightly  introduced,  the  text,  though  it 
sanctions  the  principle  that  women  may  inherit  as  sapindas,  and  so  is  consistent 
with  the  right  of  the  widow  to  inherit  as  a  sapinda  of  her  husband's  family,  does 
not  affirm  that  right. 

According  to  the  received  doctrine  of  the  Bengal  and  Madras  schools,  women 
are  held  to  be  incompetent  to  inherit,  unless  named  and  specified  as  heirs  by  special 
texts.  This  exclusion  seems  to  be  founded  on  a  short  text  of  Bandhayana  which 
declares  that  "  women  are  devoid  of  the  senses,  and  incompetent  to  inherit."  The 
same  doctrine  prevails  in  Benares ;  Jbhe  author  of  the  Viramitrodaya  yields,  though 
apparently  with  reluctance,  to  this  text.     (Chap.  3,  part  *?.) 

The  principle  of  the  general  incapacity  of  women  for  inheritance,  founded  on 
the  text  just  referred  to,  has  not  been  adopted  in  Western  India,  where,  for 
example,  sisters  are  competent  to  inherit.  That  principle,  therefote,  does^not 
stand  in  the  way  of  the  widow's  claim  ih  the  present  case.  She  still,  however, 
has  to  establish  that  she  is  a  goti*£ya  sapinda  of  her  husband's  family,  and  as  such 
entitled  by  the  law  prevailing  in  Bombay  to  inherit  the  estate  of  one  of  its 
members. 

It  is  not  disputed  that  on  her  marriage  the  wife  enters  the  gotra  of  her 
husband,  and  it  can  scarcely  be  doubted  that  in  some  sense  she  becomes  a  sapinda 
of  his  family.  It  is  not  necessalry  to  cite  authorities  on  this  point.  But  a  state- 
ment of  the  doctrine  in  a  note  by  Mr.  Borradaile  to  his  reports  may  be  referred 
to.  He  says,  "  Because  a  woman  on  her  marriage  enters  the  gotra  of  her  husband, 
80  respondents,  being  sugotras  of  Pitambur,  are  sugotras  of  his  wife  aJso" 
(1  Borr.  70.  n.  2).  Whether  the  right  to  inherit  follows  as  a  consequence  of  this 
sapinda  relationship  is  the  question  to  be  considered. 

The  following  passage  from  the  Achara  Eanda  of  the  Mitacshara  was  cited 
to  show  that  sapinda  relationship  depends  on  having  the  particles  of  the  body  of 
some  ancestor  in  common,  and  not  on  the  connection  derived  from  the  capacity  of 
making  funeral  offerings,  tt  was  also  cited  for  the  declaration  that  husband  and 
wife  and  brother's  wives  are  sapindas  to  each  other : —      / 

**  (He  should  marry  a  girl)  who  is  non-sapinda,  f.^.,*  a  sapinda  (with  himself)* 
She  is  called  his  sapinda  who  has  (particles  of  the  body)  (of  some  ancestor)  in 
common  (with  him).  Non-sapinda  means  not  his  sapinda.  Such  a  one  (he  should 
marry).  Sapinda  relationship  arises  between  two  people  through  their  being 
connected  by  particles  of  one  body.  Thus  the  son  stands  in  sapinda  relationship 
to  his  father,  because  of  particles  of  his  father's  body  having  entered  (his).  In 
like  (manner  stands  the  grandson  in  sapinda  relationship)  to  his  paternal  grand- 
father and  the  rest,  because,  through  his  father,  particles  of  his  (grandfather's) 
body  have  entered  into  (his  own).  Just  so  is  (the  son  a  sapinda  relation^  of  his 
mother,  because  particles  of  his  mother's  body  have  entered  (into  his).  Likewise 
(the  grandson  stands  in  sapinda  relationship)  to  his  maternal  grandfather,  and  the 
rest  tnrough  his  mother.  So  also  (is  the  nephew)  a  sapinda  relation  of  his  maternal 
aunts  and  uncles  and  the  rest,  because  particles  of  the  same  body  (the  paternal 
grandfather)  have  entered  into  (his  and  theirs) ;  likewise  (does  he  stands  in  sapinda 
relationship)  with  paternal  uncles  and  aunts  and  the  rest.  So  also  the  wife  and 
the  husband  are  sapinda  relations  to  each  other,  because  they  together  beget  one 
body  (the  son).  In  like  manner  brother's  wives  also  are  (sapinda  relation  to  each 
other)  because  they  produce  one  body  (the  son),  with  those  (severally)  who  have 
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sprung  from  one  body  (i.e.,  because  they  bring  forth  sons  by  their  union  with  the 
offspring  of  one  person,  and  thus  their  husband's  father  is  the  common  bond  which 
connects  them).  Therefore,  one  ought  to  know  that  wherever  the  word  sapinda 
is  used,  there  exists  (between  the  persons  to  whom  it  is  applied)  a  connection 
with  one  body,  either  immediately  or  by  descent." 

A  translation  of  some  passages  in  the  Sanskara  Mayukha  to  the  same  effect 
-will  be  found  in  the  judgment  of  Chief  Justice  Westropp,  of  which  the  following 
is  an  extract : — 

"Therefore  (to  explain  the  different  parts  in  the  formation  of  the  word 
'  Asapinda'  by  dissolving  the  compound  '  A  sapinda,')  she  is  sapinda  who  has  one 
and  the  same  pinda  (body)  (i.e.)  Dehavayava  (constituent  atoms)  Tia  (not)  sapinda 
is  Asapinda.  Thus,  therefore,  the  father's  constituent  atoms,  viz.y  blood,  fisit,  etc., 
directly  enter  into  the  body  of  the  son,  and  (the  constituent  atoms)  of  the  paternal 
grandfather  (enter  the  son's  body)  through  the  medium  of  the  father.  In  the 
same  manner  with  reference  to  (the  constituent  atoms  of)  the  paternal  great 
grandfather,  etc.,  also  somehow  the  transmission  of  constituent  atoms  mediately 
exists.  So  with  the  mother,  etc.,  also  so  the  wife  has  sapindya  from  the  husband, 
because  they  are  the  generators  of  one  body.  In  some  instances,  sapindya  exists 
by  reason  of  being  the  holders  of  the  same  constituent  atoma  Thus,  the  wives  of 
brothers  are  sapindas  to  each  other  for  they  hold  the  constituent  particles  of  the 
same  father-in-law  through  the  media  of  their  husbands.  In  this  way  somehow 
the  sapindya  in  other  cases  also  should  be  inferred." 

Yijnyanesvara  and  Nilakantha  were,  no  doubt,  treating  in  these  passages  of 
sapinda  relationship  in  connection  with  marriage;  but  no  further  definition  of 
sapindas  is  given  in  those  parts  of  their  respective  books  which  treat  of  inherit- 
ance. The  Teamed  Judges  below  have  inferred,  in  the  absence  of  any  indication 
to  the  contrary,  that  the  above-mentioned  definitions  were  intended  by  the  authors 
of  the  Mitacshara  and  the  Mayukha  to  apply  wherever  in  those  books  sapindaship 
was  treated  of,  and  consequently  where  it  was  treated  of  in  relation  to  the  right 
to  inherit. 

In  addition  to  the  above-mentioned  authorities,  the  Chief  Justice  (Record  103) 
refers  to  the  Dattaka  Mimansa,  as  strongly  maintaining  the  doctrine  that  sapinda- 
ship depends  upon  community  of  corpoiul  particles,  and  not  upon  the  presentation 
of  funeral  offerings  to  the  pitris. 

It  was  contended  by  the  learned  Counsel  for  the  respondents  that,  even  if 
sapindaship  for  the  purpose  of  inheritance  had  to  be  determined  by  the  efficacy 
of  funeral  oblations,  the  widow  would  be  entitled  as  a  gotraja  to  succeed,  because 
her  offerings  would  benefit  the  manes  of  her  husband's  grandfather  Ejssoredass^ 
the  common  ancestor  (in  the  third  degree)  of  her  husband  and  Mooljee.  Their 
Lordships  do  not  think  it  necessary  to  consider  the  authorities  on  which  this 
contention  was  supported  (though  they  may  observe  that  a  judgment  of  Mr. 
Justice  Mitter  affirming  that  a  sister's  son  is,  under  the  Mitacshara,  as  interpreted 
in  Benares,  entitled  to  succeed,  throws  great  light  on  the  subject,  2  Bengal  L.  R 
F.  B.  R  28);*  since  they  are  prepared  to  assent  to  the  conclusion  to  which  the 
Judges  of  the  High  Court,  upon  consideration  of  the  authorities,  arrived,  that  by 
the  law  of  the  Mitacshara,  as  interpreted  and  accepted  in  Western  India>  the 
preferential  right  to  inherit  in  the  classes  of  sapindas  is  to  be  determined  by 
family  relationship  or  the  community  of  corporal  particles,  and  not  alone  by  the 
capacity  of  performing  funeral  rites.  It  may  happen  that,  in  some  instances, 
the  same  person  would  be  the  preferential  heir,  whichever  of  these  tests  was 
adopted. 

If  then,  as  already  pointed  out,  the  wife  upon  her  marriage  enters  the  gotra 
of  her  husband,  and  thus  becomes  constructively  in  consanguinity  or  relationship 
with  him^  and  through  him,  with  his  family,  there  would  appear  to  be  nothing 
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incongruous  in  her  being  allowed  to  inherit  as  a  member  of  that  family  under  a 
scheme  of  inheritance  which  did  not  adopt  the  principle  of  the  general  incapacity 
of  women  to  inherit.  But,  though  it  may  be  consistent  with  this  theory  of  sapinda 
relationship  to  admit  the  widow  so  to  inherit,  the  existence  of  the  right  has  still 
to  be  established. 

It  is  acknowledged  that  the  widow  of  a  collateral  relative  is  nowhere  specified 
and  named  as  heir  to  members  of  her  husband's  family ;  she  must  therefore  come 
into  the  succession,  if  at  all,  as  one  of  the  class  of  gotraja  sapindas,  and  it  is  in 
this  way  that  her  claim  has  been  put  forward  at  the  Bar. 

The  author  of  the  Mitacshara,  after  discussing  in  detail  the  series  of  heirs 
first  entitled  to  inherit  down  to  brother's  sons,  proceeds  in  cap.  2  s.  5  to  treat  of 
the  succession  of  Gentiles.  Extracts  from  this  section  are  given  in  the  judgment 
of  the  Chief  Justice,  the  translation  of  Mr.  Colebrooke  being  amended  by  substi- 
tuting for  the  English  rendering  of  the  names  of  the  various  classes  of  kindred, 
the  Sanskrit  names  given  in  the  original. 

The  first  six  slocas  are  thus  rendered  : — 

"  *  1.  If  there  be  not  brothers  sons,  gotrojas*  share  the  estate.  Qotrajas  are 
the  paternal  grandmother  and  sapindas  f  and  samonodaka.'  t 

"  2.  In  the  first  place  the  paternal  grandmother  takes  the  inheiitance.  The 
paternal  grandmother's  succession  immediately  after  the  mother  was  seemingly 
suggested  by  the  text  before  §  cited.  And  the  mother  also  being  dead,  the  father's 
mother  shall  take  the  heritage.  ||  No  place,  however,  is  found  for  her  in  the 
compact  series  of  heirs  from  the  father  to  the  nephew,  and  that  text  ('  the  father's 
mother  shall  take  the  heritage')  is  intended  only  tQ  indicate  her  general  compe- 
tency for  inheritance ;  she  must,  therefoi^e,  of  course  succeed  immediately  after  the 
nephew ;  and  thus  there  is  no  contradiction. 

"  3.  On  failure  of  the  paternal  grandmother,  goti'aja  sapindas  IT — ^namely,  the 
paternal  grandfather  and  the  rest — ^inherit  the  estate. 

"  For  binnagotra  sapindas  **  are  indicated  by  the  term  bundhoo.  ft 

"  4.  Here,  on  failure  of  the  father's  descendants,  the  heirs  are  successively  the 
paternal  grandmother,  the  paternal  grandfather,  the  uncles  and  their  sons. 

'*  5.  On  failure  of  the  paternal  grandfather's  line,  the  paternal  great  grand- 
mother, the  great  grandfather,  his  sons  and  their  issue  inherit  In  this  manner 
must  be  understood  the  succession  of  samangotra  sapindas. :[:[ 

''  6.  If  there  be  none  such,  the  succession  devolves  on  samanodakas  §§,  and 
they  must  be  understood  to  reach  the  seven  degrees  beyond  sapindas  |j||,  or  else  as 
far  as  the  limit  of  knowledge  and  name  extend.  Accordingly  Vhrat  Menu  says, 
'  The  relation  of  the  sapindas  ceases  with  the  seventh  person,  and  that  of  samano- 
dakas iriF  extends  to  tne  fourteenth  degree,  or,  as  some  affirm,  it  reaches  as  far  as 
the  memory  of  birth  and  name  extends.     This  is  signified  by  gotra  ***.' " 

It  cannot  be  said  that  these  passages  contain  direct  authority  for  the 
admission  of  a  widow  of  a  collateral  relative  to  inherit  as  a  sapinda  to  a  member 

♦  Trans,  by  Colebrooke,  "Gentiles." 

t  Trans,  by  Colebrooke,  "  relation  connected  by  funeral  oblations  of  food." 

I  Trans,  by  Colebrooke,  "  relations  connected  by  libations  of  water." 
§  Mltac.  cb.  ii.  s.  1  pi.  7. 

II  Mena  ch.  ix.  pi.  217. 

^  Trans,  by  Colebrooke,  "  kinsmen  sprung  from  the  sama  family  with  the  deceased,  and  connected 
by  funeral  oblations." 

**  Trans,  by  Colebrooke,  "  kinsmen  sprung  from  a  different  family,  but  connected  by  funeral 
oblations." 

"+t  Trans,  by  Colebrooke,  "  Cognate." 

"  \X  Trans,  by  Colebrooke,  "  kindred  belonging  to  the  same  general  family  and  connected  by  funeral 
oblations." 

§§  Trans,  by  Colebrooke,  "kindred  connected  by  libations  of  water." 

nil  Trans,  by  Colebrooke,  "  the  kindred  connected  by  funeral  oblations." 

11^  Trans,  by  Colebrooke,  "  those  connected  by  a  common  libation  of  water." 

♦*♦  Trans,  by  Colebrooke,  "  the  relation  of  family  name." 
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of  her  husband's  family ;  but  they  were  cited  to  show  that  women  are  entitled  to 
inherit  as  sapindas,  the  paternal  grandmother  being  named  as  the  first  sapinda 
for  this  purpose.  There  is  a  passage  also  to  this  effect  in  the  Mayhuka,  c*l 
a.  8  pi.  18. 

That  the  mention  of  certain  members  of  the  family  as  gotraja  sapindas  is  not 
exhaustive,  and  that  others  than  those  expressly  mentioned  may  be  induded  in 
the  class,  may  be  inferred  from  the  following  passage  in  pi.  3  of  cl.  2  s.  5  of  the 
Mitacshara  cited  above : — "  On  failure  of  the  paternal  grandmother,  gotraja 
sapindas,  namely,  grandfather  and  the  rest,  inherit  the  estate."  It  would  seem, 
also,  though  the  grandmother  and  great  grandmother  are  alone  expfetiBly  men- 
tioned, that  the  wives  of  the  remoter  ancestors  in  the  direct  ascending  line  up  to 
the  seventh  degree  would  likewise  succeed  to  their  descendants  as  sapilidaa. 
Moreover,  it  has  been  decided  by  this  Board  that  the  enumeration  of  bundhoos 
contained  in  the  Mitacshara  is  not  exhaustive. — {Gridhari  Lall  v.  The  Bengd 
Government,  12  Moore  I.  A.,  448*).  The  reasons  for  so  holding  are  applicable  to  the 
enumeration  of  sapindas,  though,  as  Mr.  Graham  observed,  the  step  from  the  wives 
of  paternal  ancestors  to  the  wives  of  collaterals  is  a  long  one. 

Mr.  Justice  West,  after  discussing  the  Mitacshara  and  some  of  its  commen- 
tators, came  to  the  conclusion  that  ''upon  the  whole  it  would  appear  more 
probable  than  not,  upon  the  text  of  the  Mitacshara  and  its  recognized  exponents, 
that  it  did  intend  widows  to  be  included  among  the  gotrajas."  rerhaps  the  most 
that  can  be  said  is,  that  the  text  of  the  Mitacshara  is  not  inconsistent  with  the 
claim  of  the  widow,  and  allows  of  an  interpretation  favorable  to  her  right  to 
inherit.  The  important  point  for  consideration  remains,  namely,  whether  such  an 
interpretation  has  been  given  to  the  Mitacshara  by  its  expounders  and  the  lawyers 
of  the  Bombay  School,  and  has  been  so  sanctioned  by  usage  and  decisions  as  to 
have  acquired  the  force  of  law. 

The  Mayukha  is  also  very  fully  discussed  in  the  judgment  of  Mr,  Justice 
West,  and  his  consideration  of  it  led  him  to  the  conclusion  that,  "  if  the  founda- 
tion of  the  rights  of  widows  of  gotrajas  under  the  Mitacshara  is  slender^  under 
the  Mayukha  it  may  be  called  almost  shadowy."  After  this  appreciation  of  the 
two  leading  authorities  by  a  Judge  who  has  much  studied  them,  it  is  obvious  that 
the  right  of  the  widow  must  be  mainly  rested  on  the  ground  of  positive  accept- 
ance and  usage. 

Commentators  on  the  Mitacshara  are  referred  to  in  the  judgments  below  who 
have  interpreted  its  text  in  a  sense  highly  favorable  to  women.  Two  of  them, 
whose  opinions  are  closely  applicable  to  the  point  under  discussion,  are  thus 
referred  to  by  Mr.  Justice  West : — 

"  Visvesvara,  the  author  of  the  Subobhini,  the  chief  commentary  on  the 
Mitacshara,  says  that  'gootraja '  may  properly  be  taken  to  include  both  males  and 
females ;  and  Balambhatta  insisting  on  the  same  view,  applies  it  to  the  deter- 
mination of  the  right  of  a  predeceased  son's  widow,  whom  he  places  next  afler  the 
paternal  grandmother." 

The  author  of  the  Yaijayanti,  a  commentary  on  Vishnu,  appears  to  have  held 
that  the  son's  widow  would  succeed  in  preference  to  the  daughter.  This  opinion 
is  referred  to  in  the  remarks  of  Mr.  Colebrooke  upon  a  case  in  the  Appendix  to 
Strange's  Hindoo  law  (2  Vol.  234).  Mr.  Colebrooke  thinks  that  it  is  opposed  to 
the  prevalent  doctrine  of  the  schW  of  the  Mitacshara,  which  is  that  the  (laughter 
inherits  in  preference  to  the  son's  widow.  He  does  not  appear  to  question  the 
right  of  the  widow  to  inherit  as  a  sapinda,  though  no  doubt  it  was  unnecesaaiy  to 
do  so  in  discussing  the  question  of  preference. 

Their  Lordships  will  now  pass  to  the  recorded  answers  of  the  Shastras,  and 
the  decisions  of  the  Courts,  bearing  on  the  question. 

The  answers  of  the  Shastras,  which  have  been  referred  to  at  the  Bar^  will  he 

♦  10  W.  B.  P.  C,  31 ;  2  Suth.  P.  C,  B.  169. 


(801) 

found  in  a  Digest  of  the  Hindoo  Law  of  Inheritance  by  Messrs.  West  and  Buhler 
compiled  from  the  replies  of  the  Shastras  recorded  in  the  Courts  of  the  Bombay 
Presidency.  Mr.  West  is  the  Judge  of  the  High  Court,  whose  judgment  has 
been  already  adverted  to.  These  replies  are  in  many  cases  unsatisfactory  and  in- 
correct, but  they  are  numerous,  and  the  series  taken  as  a  whole  undoubtedly 
recognizes  and  affirms  the  right  of  the  widow  to  inherit  as  a  gotraja  sapinda  to 
members  of  her  husband's  family.  It  is  not  necessary  to  refer  to  these  answers  in 
detail  Many  of  them  are  cited  and  commented  upon  in  the  judmient  of 
Mr.  Justice  West  (Record,  p.  115),  and  among  these  are  answers  which  affirm  that 
a  sister-in-law  inherits  in  preference  to  distant  cousins,  and  even  to  first  cousins, 
of  the  propositua 

Some  early  decisions  of  the  Sudder  Adawlat  reported  by  Borradaile  are  to 
the  same  effect.  In  the  case  of  Dhoolubh  Bhaee  amd  others  against  Jeevee 
(a.d.  1813)  it  was  held  that  Jeevee,  the  widow  of  the  son  of  a  brother  of 
Pitamber,  the  propositus,  was  entitled  (on  the  death  of  Pitamber's  widow)  to 
succeed  to  his  estate,  and  to  hold  it  for  her  life  in  preference  to  a  great  grandson 
of  another  brother  of  Pitamber  (1  Borr.  87).  It  is  not,  however,  stated  in  the 
Report  when  Jeevee's  husband  died. 

In  another  of  the  cases  cited  from  Borradaile  (MuhalvJcmee  v.  the  Grandsona 
of  Kripastrookul,  2  Borr.  510),  the  Sudder  Court  held  that  a  predeceased  son's 
widow  was  entitled  to  succeed  in  preference  to  the  sons  of  a  daughter.  This  case, 
however,  seems  to  have  been  decided  upon  a  custom  of  the  caste  of  Oudeech 
Brahmins.  As  a  decision  on  the  general  law,  apart  from  custom,  it  may  not  be 
capable  of  support,  a  sister's  son  being  specially  provided  for  by  the  Mitacshara 
(cl.  2  s.  3  pi.  6). 

In  a  later  case  reported  in  Borradaile  (1824),  it  was  held  that  the  widow  of  a 
predeceased  son  was  entitled  to  inherit  in  preference  to  the  brother  of  the  pro- 
positus (Boopchund  Tal/ukchund  v.  Phoolchund  Dhwrmckund  arid  anoiJier, 
2  Borr.  610).  This  seems  to  be  a  direct  decision  on  the  right  of  the  widow  to 
inherit,  though,  whether  in  the  order  of  heirs,  the  preference  was  rightly  accorded 
to  her  in  this  case  may  be  questioned. 

In  the  case  of  Lukshmibai  v.  Jayram,  Hari  and  others,  the  High  Court  of 
Bombay  (Justices  Lloyd  and  Melville)  gave  a  clear  and  unqualified  judgment  in 
favor  of  the  right  of  the  widow  of  a  predeceased  collateral  relative  to  succeed  in 
preference  to  a  more  remote  collateral  male  relative  of  the  propositus.  The  High 
Court  expressly  found  that  this  order  of  succession  was  in  accordance  with  the  law 
of  inheritance  prevailing  on  the  Bombay  side  of  India. 

The  High  Court  in  the  present  case,  after  an  exhaustive  review  of  the 
authorities  and  precedents  beanng  on  the  question,  have  unanimously  arrived  at 
the  same  conclusion.  Great  weight  is  undoubtedly  due  to  this  decision,  not  only 
from  the  learning  and  research  displayed  in  the  judgments  separately  delivered  by 
Chief  Justice  ^iV^stropp  and  Mr.  Justice  West,  but  also  from  the  circumstance 
that  both  these  learned  Judges  have  had  great  and  peculiar  opportunities  of 
becoming  acquainted  with  the  law  of  inheritance  prevailing  in  Western  India. 
The  Chief  Justice  has  passed  a  long  judical  career  in  the  Courts  of  Bombay,  and 
Mr.  Justice  West  is  one  of  the  compilers  of  the  Digest  of  the  I^aw  of  Inheritance 
to  which  reference  has  already  been  made.  Their  Lordships  do  not  find  any  satis- 
factory grounds  which  should  induce  them  to  dfssent  from  the  conclusion  of  the 
High  Court  that  the  doctrine  which  has  actually  prevailed  in  Bombay  is  in  fovor 
of  the  right  of  the  widow  ;  nor  any  sufficient  reason  for  holdmg  that  the  doctirine 
which  has  so  prevailed  should  not  have  the  force  of  law.  They  will,  therefore, 
humbly  advise  Her  Majesty  to  afiirm  the  judgment  of  the  High  Cowrt^  with 
costs. 
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The  29tti  June  1880. 

Present ; 

Sir  James  W,  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Robert  P.  Collier, 

Hindoo  Law  {Inheritance^ — Illegitimate  Son — Chhedra  Raj — Family  Idols 

{Worship  of) — Puchsi  Sowah 

On  Appeal  from  the  High  Court  at  Calcutta. 

Juggamath  Bhramarbar  Boy 

versus 

Ram  Gobind  Juggodeb. 

Held  that  it  was  not  proyed  that  t}ie  serae  in  dispute  were  appurtenaiiit  to  the  Chhedra  raj.  Etcii 
if  the  question  had  been  one  of  succession  to  the  raj,  treating  the  Puchis  Sowal  as  a  rule  of  inheritance 
applicable  to  the  raj  and  not  to  the  family,  and  assuming  that,  according  to  that  compilation,  an 
illegitimate  son  may  succeed  to  the  raj  in  the  absence  of  other  relatives,  held  that  it  was  not  proved 
in  tilis  case  that  there  was  that  absence  of  other  relatives  which  would  entitle  an  ill^timate  son  to 
succeed. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  Calcutta,  of  the  12th 
September  1877,  rev^ersing  a  decision  of  the  Subordinate  Judge  of  Cattack. 

Mr,  Cowie,  Q^C,  and  Mr,  Doyne  for  Appellant. 

The  subjept  matter  of  the  suit  was  a  claim  bj  the  respondent  to  be  the 
custodian  and  to  perform  the  worship  of  an  idol  called  Buldeb  Jeo,  and  to  receiYe 
the  offerings  made  by  the  worshippers.  This  he  claimed  as  the  son  and  heir  of  the 
last  shebait  or  custodian.  The  idol,  however,  and  the  offerings  had  formerly  been 
made  over  by  deed  to  the  appellant  by  the  widow  of  the  late  shebait  by  a  maid- 
servant of  inferior  caste,  and  the  question  that  remained  for  decision  was  whether 
the  High  Court,  in  opposition  to  the  view  of  the  original  tribunal,  but  not  without 
some  hesitation,  had  rightly  established  from  the  evidence  the  existence  of  a  family 
custom,  opposed  to  the  ordinary  Hindoo  law,  under  which  an  illegitimate  son  of  a 
shebait,  who  had  died  without  legal  male  issue,  was  entitled  to  succeed  to  his  fiither's 
rights,  and  to  «et  aside  an  alienation  of  them  made  by  his  father's  childless  widow 
in  pursuance  of  her  husband's  injunctions. 

Sir  Barnes  Peacock  delivered  the  judgment  of  their  Lordships  as  follows:  — 

The  plaintiff  in  l^is  case,  who  sues  by  his  guardian,  claims  to  be  entitled  to 
certain  sevas  described  in  the  plaint  ^'  as  the  sevas  of  the  idol  Buldeb  Jeo,  situate  in 
Mouzah  Samgoodia,  Pergunnah  Tikun."  He  claims  them  as  his  ancestral  property, 
and  says  that  his  father  Doorga  Persad  Norendro,  '^  died  on  the  4th  Jeyt  1278, 
leaving  him,  according  to  the  custom  of  the  family,  as  his  successor  to  the  guddi 
and  rajgi,  and  his  lawful  heir  to  and  owner  of  all  his  moveable  and  immoveable 
property,  inclusive  of  that  under  claim.  Accordingly,  the  minor  was  the  owner, 
and  held  possession  of  the  estate  under  claim,  along  with  all  other  property^  through 
his  mother  and  step-mother,  who  are  defendants  in  the  present  suit." 

Certain  issues  were  fixed  for  trial :  one  was,  whether  the  plaintiff  was  the 
legitimate  son  of  Doorga  Persad  ^orendro.  He  claimed  to  be  tne  legitimate  son 
upon  the  ground  that  his  father  was  married  to  his  mother ;  hot  both  ihe  Lower 
Courts  have  found  that  no  marriage  took  place,  and  that  he  was  a  son  by  a  maid 
servant  to  whom  his  father  was  never  married,  and  consequently  that  he  was  not 
legitimate.  The  next  issue  was,  of  what  caste  was  ihe  minor?  The  first  Court 
found  as  to  that,  that  he  was  clearly  of  the  Ugra  caste.  Then  another  issue  was, 
"  Can  he  claim  to  inherit  the  offices  held,  and  privileges  enjoved,  by  his  father  io 
connection  with  the  worship  of  the  idols  Sri  Buldeb  and  Gopal  Jeo?       The  Judge, 
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having  found  that  he  was  illegitimate  says : — ^'  I  am  of  opinion  that  he  cannot ; 
becanse,  under  the  Hindoo  law,  illegitimate  children  do  not  inherit  except  where  the 
father  has  been  a  Sudra;  and  that,  Doorga  Persad  admittedly  was  not.  The  Pnchis 
Sowal " — that  is,  the  answers  which  were  given  by  certain  Bajah  to  questions 
which  had  been  put  to  them  by  the  superintendent  of  the  tributary  mehals — "  I 
consider  to  be  no  authority  in  the  matter;  for  the  temple,  I  remark,  was  no 
appurtenant  to  the  rajgi  of  Chhedra,  and^  as  such,  the  succession  to  any  ofEce 
connected  therewith  would  not  be  governed  by  the  special  rules  laid  down  in  that 
compilation,  but  by  the  ordinary  law  of  inheritance ;  and  that  I  find  is  altogether 
against  the  daim.^  Now  did  toe  answers  which  were  given  to  the  superintendent 
of  tributary  mehals  prove  that,  according  to  the  custom  of  the  family,  the  minor 
was  the  successor  of  the  father  '^  to  the  guddi  and  rajgi,  and  his  lawful  heir  to  and 
owner  of  all  his  moveable  and  immoveable  property,  inclusive  of  that  under  claim"? 
It  appears  to  their  Lordships  that  the  questions  put  by  the  superintendent  of  the 
tributary  mehals  were  for  the  purpose  of  ascertaimng  wno  were  to  be  recognised  by 
the  Government  as  the  successors  to  the  different  killas  which  are  described  in 
the  questions,  and  not  with  reference  to  the  right  to  all  the  other  property  belonging 
to  the  owners  of  them.  Under  the  first  column  of  the  questions  is  the  name  of  the 
killa ;  then  the  name  of  the  rajah  ;  and  then  the  question.  The  learned  Judge  of  the 
High  Court,  after  referring  to  other  questions,  says:  ''A  much  more  difficult 
question  is  as  to  the  rule  of  inheritance  applicable  to  this  particular  family."  In 
this  passage  he  considers  the  question  as  a  rule  of  inheritance,  applicable  to  the 
family,  not  merely  as  applicable  to  the  raj  or  killa.  Then  he  process:  "I  under- 
stand it  to  be  admitted  that  the  plaintiff's  father's  ancestors  had  been  titular  Rajahs 
of  Chhedra,  and  there  is  undoubted  evidence  that  in  the  absence  of  certain  other 
male  relatives  the  illegitimate  son  by  a  maid  servant,  and  even  of  a  concubine,  may 
claim  the  succession  to  what  is  called  the  raj.  The  compilation  which  goes  by  the 
name  of  the  Pudiis  Sowal,  and  which  has  always  been  received  as  an  authority  on 
these  matters,  shows  this."  There  the  learned  J  udge  treats  the  rule  of  inheritance 
as  applicable  to  the  raj,  not  to  the  family.  But  assuming  that  the  compilation 
shows  that  an  illegitimate  son  may  succeed  to  the  raj  in  the  absence  of  other 
relatives,  it  is  not  round  in  this  case  that  there  was  that  absence  of  other  relatives 
which  would  entitle  an  illegitimate  son  to  succeed ;  indeed,  it  was  proved  that  a 
male  relative  of  the  father  of  the  plaintiff  had  performed  his  sradh,  thus  raising  a 
presumption  that  there  was  a  relative  who  was  entitled  in  prefereii^ce  to  the  plaintiff 
to  perform  it.  Their  Lordships  think  that,  even  if  this  had  been  a  question  of 
succession  to  the  raj,  the  plaintiff  has  failed  to  give  sufficient  evidence  to  prove  that 
he  was  the  heir. 

The  First  Judge,  treating  the  compilation  as  endence  with  reference  only  to 
the  raj,  says  it  is  not  proved  that  the  sevas  in  question  were  appurtenaut  to  the  raj. 
If  they  were  not,  then  the  rule  of  succession  applicable  to  the  ra>  would  not 
necessarily  apply  to  them,  aixd  the  plaintiff  would  have  further  to  establish  that  the 
rule  was  the  rule  of  succession,  not  only  to  the  raj,  but  to  all  the  other  property  of 
the  plaintiff^s  father. 

Mr.  Justice  Markby  having  held  that  the  compilation  proved  that  an  illegiti- 
mate son  may,  in  the  absence  of  certain  other  relatives,  succeed  to  the  raj,  says 
with  reference  to  the  question  whether  it  proved  bis  right  to  succeed  to  the  sevas : 
"  The  Subordinate  Judge  gets  rid  of  this  question  by  the  observatipn  that  the 
temple  is  not  appurtenant  to  the  raj,  and  that  therefore  tha  succession  to  any  office 
th«5rein  is  not  governed  by  the  special  rules  of  the  Puchis  Sowal,  which  relate  only 
to  the  succession  to  rajahs.  I  do  not  think  this  view  to  be  quite  correct.  It  may 
be  that  the  temple  is  not  appurtenant  to  the  raj,  but  the  righi  to  perfiirm  the  sevas 
is  certainly  claimed  to  be  so.  Thai  appears  to  be  the  view  taken  by  other  rajahs  of 
the  district  enjoying  similar  privileges,  and,  as  it  appears  to  me,  ordinarily  the 
person  entitled  to  succeed  as  rajah  would  be  entitled  to  perform  these  sevas,  both 
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rights  being  hereditary  in  the  same  line."  It  does  not  follow,  aa  of  coarse,  that  &» 
sevas  were  appurtenant  to  the  raj  because  thej  were  claimed  to  be  so,  and  the  leasons 
of  the  learned  Judge  are  based  rather  on  assumption  than  on  evidence  of  iacta 

The  sevas  and  the  raj  in  this  case  were  acquired  by  the  ancestors  of  the  plaintiff 
at  different  times,  and  there  is  no  evidence  to  show  that  the  sevas  were  ever 
appurtenant  to  the  raj»  The  raj  was  sold  in  1840  by  Srinibash,  the  father  of 
Doorgapersad  Narendro,  the  plaintiff's  father ;  but  the  sevas  did  not  pass  with  it 
These  facts  lead  tx>  the  conclusion  that  the  sevas  were  not  appurtenant  to 
the  r^. 

For  these  reasons  it  appears  to  their  Lordships  that  there  is  not  sufficient 
evidence  to  prove  that  the  maintiff  was  the  heir  to  the  sevas ;  and,  consequently, 
that  ihe  Jud^e  of  the  First  Court  was  right  in  dismissing  his  claim. 

They  will  therefore  humbly  recommend  Her  Majesty  to  reverse  the  judgment 
of  the  l^igh  Court,  and  to  a.ffirm  the  judgment  of  ibe  Subordinate  Judge.  The 
respondents  will  pay  the  costs  of  this  appeal.  There  were  no  costs  given  in  the 
High  Court;  ana  their  Lordships  do  not  think  it  right  to  give  the  costs  in  tha.^ 
Court    They  only  give  the  costs  of  this  appeal 


The  1st  July  1880. 

•  Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and 

Sir  Robert  P.  Collier. 

Mahomedan  Law — Verbal  Gift  (by  Husband  to  Wife) — I/wna;tie — DocuTMTVtarg 
Evidence — CcmsideTaiion — Dower — Change  of  Possession, 

On  Appeal  from  tJie  High  Court  at  Allahabad. 

Mussamut  Kamarunnissa  Bibi 

versus 

Mussamut  Husaini  BibL 

Held  that  the  donor  in  this  case,  although  he  may  have  been  a  lunatic  at  an  earlier  period  of  hk 
life,  appears  to  have  recovered  afterwards,  and  to  have  been  competent  to  deal  with  the  ordinary  afiEairs 
of  life,  and  perfectly  able  to  comprehend  such  a  transaction  as  a  gift  of  his  property  to  his  wife ;  that 
not  only  was  a  verbal  gift  made  by  him  in  the  most  formal  way,  but  that  soon  after  an  instrument  wu 
executed  by  lijm  to  carry  the  gift  into  effect ;  that  though  the  dower  agreed  upon  by  him  may  have 
been  only  nominal  at  the  time  of  marriage,  he  may  have  chosen  a  large  dower  to  be  the  consideratioii 
for  the  gfift ;  that  it  is  not  necessary  by  Mahomedan  law  that  dower  should  be  agreed  upon  before 
marriage,  but  that  it  may  be  fixed  afterwards;  that  the  sum  itself,  although  a  large  one,  was  not 
excessive  compared  with  the  property  of  the  donor ;  that  the  precise  amount  of  dower  mentioned  was 
not  material  to  sustain  the  gift,  because  any  amount  would  be  a  sufficient  consideration  for  that 
puTpoee  ;  and  that  there  was  a  change  of  possession  in  conformity  with  the  terms  of  the  gift,  which,  even 
without  consideration,  would  be  sufficient  to  support  the  gift. 

This  was  an  appeal  from  a  decision  of  the  High  Court  of  the  North- West 
Provinces  of  the  2nd  March  1877,  reversing  a  decree  of  the  Subordinate  Judge  of 
Jounpore.  * 

Mr.  Doyne  for  Appellant. 

Mr.  Leithy  Q.C,  and  Mr.  C.  W.  Arathoon  for  Respondent. 

The  suit  was  instituted  by  the  appellant  as  the  niece  of  one  Mehdi  Ah, 
deceased,  and  as  his  heiress  under  the  Mahomedan  law  of  the  Sheah  or  Imamea 
sect,  to  recover  all  his  immoveable  property  from  the  respondent,  who  was  the 
widow  of  the  deceased,  and  who  claimed  it  in  accordance  with  an  oral  gift  made 
to  her  by  him  three  years  before  hid  death.    The  appellant  questioned  the  making 
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of  the  gift,  and  allied  that,  if  it  was  ever  made,  the  donor  was  insane  at  the  time. 
The  Subordinate  Judge  held  that  Mehdi  Ali  had  no  knowledge  of  the  pretended 
gift,  and  that  the  transfer  of  possession  to  the  respondent  had  not  been  proved. 
The  High  Ck>urt,  however,  held  that  the  deceased  did  make  the  gift ;  that  he  was^ 
without  doubt,  sane  when  he  did  so ;  and  that  possession  had  been  transferred  to 
the  donee. 

Their  Lordships,  without  calling  upon  the  Counsel  for  the  respondent,  pro- 
ceeded to  pass  judgment,  which  was  delivered  as  follows  by  Sw  MorUague 
Smith : — 

The  suit  out  of  which  this  appeal  arises  was  brought  by  Kamanmnissi  Bibi, 
one  of  the  heirs  and  a  niece  of  Mehdi  Ali,  who  died  on  the  2^h  April  187S,  to 
recover  a  landed  estate  described  in  the  plaint  as  the  half  of  certain  talooks  and 
mouzahs  in  the  districts  of  Jounpore  and  Azimgurh,  against  the  widow  of  Medhi 
Ali,  who  claims  to  hold  the  estate  under  a  gift  made  to  her  by  her  husband  in  her 
lifetime.  Mehdi  Ali  died  childless.  The  state  of  the  family,  so  far  as  it  is 
material,  is  this :  The  father  of  Mehdi  Ali  was  Shere  Ali,  who  died  on  the  20th 
December  1830,  leaving  two  sons  and  a  daughter,  the  sons  being  Ali  Naqui  and 
Mehdi  Ali,  and  the  daughter  Amani  Bibi.  The  appellant,  Eamarunniasa,  is  the 
only  daughter  of  Naqui.  It  appears  that  the  daughter  of  Shere  Ali,  Amani  Bibi^ 
had  three  children,  all  daughters.  Two  of  the  daughters  were  living  at  the  time 
of  the  commencement  of  the  suit ;  the  other  was  deady  leaving  a  son,  Mohained 
Hassan.  The  Court  thought  it  right  that  those  three  persons  should  be  made 
defendants  in  the  suit,  Eamarunnissa  remaining  the  sole  plaintiff.  The  addition 
of  these  defendants,  however,  did  not  change  the  main  issue,  which  ia  whether 
Mehdi  Ali  made  a  gift  of  the  estates  in  question^  or  of  his  share  of  those  estates,  to 
his  wife.  On  the  part  of  the  plaintiff,  the  fact  of  the  gift  is  denied.  It  was 
alleged  to  be  made  orally,  and  the  plaintiff  asserts  that  no  such  gift  Was  ever 
made.  But  the  plaintiff  further  contends  that,  if  it  were  made,  Mehdi  Ali  was  in 
a  state  of  mind  in  which  he  could  not  comprehend  the  full  effect  of  tl]^  act  he  was 
doing,  and  that,  in  fact,  he  was  imposed  upon  by  his  wife,  and  by  her  brother, 
Ghulam  Abbas,  who,  it  appears,  had  for  some  time  managed  the  estate^ 

Before  going  to  the  evidence  relating  to  the  gift  itself^  it  may  be  convenient 
to  refer  to  what  appears  upon  the  Record  as  to  the  state  of  Mehdi  Ali's  mind. 
Undoubtedly  it  appears  that  at  one  time,  if  not  a  lunatic,  he  was  treated  by  his 
family  as  being  one,  and  that  he  was  confined  in  a  lunatic  asylum  at  Benares,  his 
mother,  Chand  Bibi,  being  appointed  guardian*  That  state  of  things  eontinued 
during  the  lifetime  of  Ali  Naqui,  his  brother,  who  managed  the  whole  estate  until 
his  death.  Upon  the  death  of  Ali  Naqui  it  appears  uiat  the  Government  took 
charge  of  the  property.  It  does  not  appear  that  there  was  any  regular  attach- 
ment, but  it  was  taken  into  the  chaise  of  an  officer  of  the  Gk)vemmentb  Mehdi 
Ali  complained  of  his  being  kept  out  of  possession  of  his  share  of  the  property.  It 
may  be  as  well  here  to  state  that  Shere  Ali  had  in  his  lifetime  made  a  gift  of  his 
property  to  his  two  sons,  Naqui  and  Mehdi,  in  equal  shares.  On  findixig  the 
Grovemment  in  charge,  Mehdi  Ali  petitioned  the  Government,  and  prayed  that  he 
might  be  allowed  to  go  and  live  upon  his  estate ;  and  thereupon  an  investigation 
was  made  by  Mr.  Beat,  the  Judge  of  the  district.  The  following  is  his  report  of 
an  interview  he  had  with  Mehdi  Ali :— "  To-daji  Syud  Mehdi  Ali,  and  Jai  Mangal 
Lai,  his  karindah,  having  appeared,  caused  their  respective  statements  to  be  taken 
down.  It  does  not  appear  priTnd  facie  £rom  the  manner  of  Syud  Medhi  All's  con- 
versation that  he  is  unable  to  do  his  work,  though  his  intellect^  owing  to  his 
retirement,  may  not  be  mature  and  keen,  Hke  the  intellect  of  those  who  are 
continually  engaged  in  transacting  worldly  business."  That  being  his  finding,  he 
comes  to  this  conclusion :  ''  As  it  is  necessary  to  enquire  under  what  law  the 
Bevenue  Court  had  thus  interfered,  it  is  ordered  that  a  copy  of  this  proceeding  be, 
sent  to  the  ofiSciating  Collector,  with  a  request  that  he  will  inform  me  of  thia  after 
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enquiring  into  the  matter.  After  inspecting  the  house,  he  should  make  such 
arrangements  for  the  residence  of  Mehdi  Ali  that  he  may  not  be  subjected  to  any 
inconvenience."  It  appears  that  he  was  permitted  to  take  possession  of  his 
property  and  to  reside  in  his  own  house.  Mehdi  Ali  then  applied  for  a  mutation 
of  names ;  to  which  the  present  appellant  objected,  stating  that  he  was  of  unsound 
mind ;  but  the  officiating  Collector,  and  the  Commissioner  upon  appeal  to  him, 
ordered  the  mutation  as  prayed.  The  present  appellant  then  appealed  to  the 
Sudder  Board  of  Revenue,  who  made  this  order :  *'  The  Board  observe  that  the 
report  of  the  Commissioner  received  lately  shows  that  each  party  is  at  liberty  to 
manage  that  portion  of  the  estate  of  Syud  Ali  in  respect  of  which  his  name  has 
been  entered  in  the  proprietary  column.  Kamarunnissa  has  no  right  to  manage 
the  estate  of  Mehdi  Ali,  because  under  Act  XXXY  of  1858,  no  application  has 
been  filed  to  prove  that  he  was  not  qualified  to  manage  his  estate."  The  appellant, 
upon  that,  took  no  further  step ;  but  Mahomed,  the  great-nephew  of  Mehdi,  and 
grandson  of  his  sister,  took  proceedings  under  Act  XXXY  of  1858  to  obtain  a 
certificate  of  his  lunacy.  Without  going  into  the  evidence  that  was  then  given  as 
to  the  state  of  his  mind, — indeed,  our  attention  has  not  been  called  to  it  by 
Mr.  Doyne,  who  evidently  felt  that  any  Court  which  had  now  to  decide  upon  the 
question  of  sanity  would  be  very  much  guided  by  the  reports  then  made,— 
their  Lordships  will  proceed  to  consider  what  it  was  that  was  found  upon  these 
enquiries. 

The  first  investigation  was  made  by  Mr.  Currie.  After  going  through  the  ^ 
history  of  the  case,  he  says :  ''On  the  evidence  before  it  the  Court  cannot  adjudge  I 
Syud  Mehdi  Ali  to  be  a  lunatic,  and  incapable  of  managing  his  affairs ;  and  this  \ 
application  is,  therefore,  rejected."  Mahomed,  not  satisfied  with  Mr.  Currie's 
dedsion,  appealed  to  the  High  Court;  and  the  High  Court  directed  a  further 
investigation,  which  was  made  by  Mr.  Edwards,  the  then  Judge  of  the  district. 
In  his  judgment,  Mr.  Edwards  enters  very  fully  into  the  evidence,  describes  an 
interview  with  Mehdi  Ali,  and  gives  the  result  on  his  own  mind  of  the  evidence,  and 
of  his  interview  with  Mehdi  Ali.  The  material  pcirt  of  his  judgment  is  this :  "  It 
is  clear  from  the  statements  of  the  witnesses  that  they  had  free  access  to  him,  yet 
the  only  acts  they  speak  to  are  very  trivial,  and  would  be  taken  as  idiotcy  rather 
than  insanity ;  and  that  he  is  no  idiot  is  fully  proved  by  reports  of  both  medical 
men  who  had  full  opportunity  of  judging.  No  one  who  saw  Mehdi  Ali  could  ever 
declare  him  to  be  an  idiot.  Agreeing  in  the  suggestion  in  the  proceeding  of  the 
High  Court,  I  directed  the  attendance  of  the  alleged  luDatic  at  my  house  for  a 
personal  interview.  The  Civil  Surgeon  was  present.  I  conversed  with  Mehdi 
Ali  for  a  considerable  time  on  various  subjects,  avoiding  those  on  which  he  was 
likely  to  have  been  tutored.  Neither  in  appearance,  manner,  nor  conversation 
did  he  show  any  unsoundness  of  mind.  He  talked  sensibly  and  to  the  purpose  on 
any  subject  introduced,  and  replied  to  questions  in  a  way  which  showed  ne  fullv 
understood  them.  His  memory  is  evidently  good,  as  he  described  matters  which 
took  place  many  years  ago,  such  as  Mr.  William  Frazer's  murder  at  Delhi,  as  well 
as  matters  of  later  date.  He  is  now  an  old  man,  of  upwards  of  60  years  of  age,  I 
believe ;  and  though  he  may  have  no  pretensions  to  be  an  able  or  clever  man,  he 
is  assuredly  not  a  lunatic,  nor  is  he  in  any  way  to  be  termed  incapable  of 
managing  his  own  affairs."  Thi^  is  a  very  stroog  opinion,  not  only  that  Mehdi 
Ali  was  at  the  time  of  sound  mind,  but  that,  though  he  was  not  of  strong  capacity, 
he  was  competent  to  manage  his  affairs  and  was  fairly  intelligent  upon  the  subjects 
on  which  he  had  spoken.  It  is  to  be  observed  that  their  Lordships'  attention  has 
been  caUed  to  no  evidence  which  in  any  way  contravenes  this  report  It  may  be 
that  at  an  earlier  period  of  his  life  he  was  a  lunatic,  but  he  had  apparently 
recovered  at  the  time  of  his  brother's  death,  and  in  the  early  part  of  1869  he 
appears  to  be  a  man,  if  not  of  strong  mind,  yet  competent  to  deal  with  the 
ordinary  affairs  of  life.    The  sub-registntr  who  took  his  aclaiowledgment  of  the  ' 
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mookhtamamab,  iobe  hereafter  referred  to,  describes  him  as  whimsical.  It  appears 
that  he  lived  a  secluded  life ;  that  he  was  a  great  student  of  the  Koran  ;  and  that 
he  did  not  attend  to  the  practical  management  of  his  affairs,  but  left  them  very 
much  to  be  conducted  by  his  managers,  the  last  of  whom  appears  to  have  been 
Ghulam  Abbas,  his  wife's  brother.  On  the  whole,  their  Lordships  have  come  to 
the  conclusion  that  he  was  perfectly  able  to  comprehend  such  a  transaction  as  a 
gift  of  his  property  to  his  wife. 

We  now  approach  the  transaction  in  question.     It  is  said  that  on  the  1st 
May  1870,  Mehdi,  in  the  presence  of  seven  witnesses,  made,  in  the  most  formal 
way  in  which  a  verbal  gift  could  be  made,  agift  of  the  property  in  question  to  his 
wife,  who  was  present  at  the  time.    It  is  said  that  the  wonls  of  gift  were  repeated 
three  times — ^ihat  is  said  by  some  of  the  witnesses,  though  not  by  all, — and  the 
wife  in  a  formal  manner  expressed  her  acceptance  of  the  gift.    The  words  said  to 
have  been  used  are  formal,  and  probably  were  purposely  formal.     It  is  not  alleged 
that,  if  what  is  said  to  have  passed  really  took  place,  the  gift  was  not  a  valid  one, 
supposing  that  there  was  either  consideration  for  it,  or  a  transfer  of  possession. 
But  the  fact  of  the  gift  was  denied,  and  it  was  strongly  contended  that  if  it  had 
been  intended  by  Mehdi  Ali  to  give  what  is,  no  doubt,  a  considerable  property  to 
his  wife,  he  would  have  taken  the  proper  and  ordinary  precaution  of  having  some 
document  in  writing  as  evidence  of  the  gift,  and  that  the  fact  that  there  was  no 
such  instrument  was  in  itself  a  strong  circumstance  against  the  probability  of  the 
gift  having  been  made.     It  was  also  said  that  no  relatives  were  present,  and  that 
none  of  the  neighbours  in  an  independent  position  were  called  in  to  witness  and 
sanctioti  the  transaction.     However,  there  were  seven  persons  present,  including 
two  mookhtars  and  some  karindahs.    These  persons  were,  no  doubt,  more  or  less 
dependent  on  the  family,  but  no  serious  effort  was  made  to  impeach  their  evidence 
except  so  far  as  the  credibility  of  it  is  affected  by  their  position.     Their  Lordships 
are  quite  prepared  to  agree  with  the  Subordinate  Judge  that  the  Court  is  bound 
to  watch  with  the  greatest  care,  perhaps  even  with  suspicion,  the  case  of  a  verbal 
gift  set  up  after  the  alleged  donor's  death  ;  and  if  the  case  had  I'ested  upon  the 
oral  testimony  alone,  their  Lordships  probably  might  not  have  had  this  appeal 
before  them.     It  may  have  been  that,  in  that  case,  the  High  Court  would  not  have 
dissented  from  the  view  of  the  oral  evidence  which  had  been  taken  by  the  Sub- 
ordinate Judge.     But  the  case  does  not  rest  on  this  evidence  alone,  and  it  is  not  a 
case  where  an  oral  gift  is  set  up,  afl;er  a  man's  death,  which  had  not  been  heard  of 
in  his  lifetime.    An  instrument  was  executed  by  Mehdi  Ali,  a  mookhtamamah,  to 
carry  the  gift  into  effect ;  and  publicity  was  given  to  the  fact  of  the  gift  having 
been  made,  which  drew  forth,  from  the  present  appellant  and  others,  opposition  in 
the  lifetime  of  the  donor.     The  gift  was  made  on  the  1st  May  1870,  and  about 
six  weeks  afterwards  a  mookhtamamah  was  executed  which  contains  a  reference  to 
the  gift,  and  appoints  a  mookhtar  to  efiect  a  mutation  of  names.    The  terms  of  the 
mookhtamamah,  and  the  way  in  which  the  gift  is  referred  to,  are  worthy  of  great 
consideration.      The  gift  is  not  cursorily  mentioned,  but  is  described  so  mudi  in 
detail,  that  if  the  document  was  read  to  Mehdi  Ali,  and  if  he  had  intelligence 
enougrh  to  comprehend  it,  it  is  impossible  that  he  should  not  have  known  tnat  it 
was  intended  to  carry  into  effect  the  gift  which  it  alleged  that  he  had  nuule  a 
short  time  before.     The  recital  in  the  instrument  is  this :  *'  Whereas  I  have  made 
a  final  verbal  gift  of  all  my  estates  mentioned  above,  which  are  my  own  property 
and  possession,  without   the   partnership  of   any  other   person,   to  Mussumat 
Husseini  Bibi  alias  Mehdi  Bibi,  my  lav^ul  wife,  with  all  the  rights  appertaining 
thereto,  and  subject  to  all  the  liabilities  for  debts  due  to  the  creditors  and  chaige- 
able  on  the  said  property ;  and  whereas  I  have  caused  the  said  donee  to  be  put  in 
proprietary  possession  of  the  whole  of  the  said  property  as  my  representative, 
un(kr  the  managership  of  Svud  Qholam  Abbas,  my  manager  and  general  attorney 
and  brother  of  the  said  Mussumat ;  it  is  necessary  that  ^y  (the  executant's) 
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name^  should  be  expunged  from  the  Qovemmeni  papers,  and  that  the  said  Mus 
sumat  be  entered  therein  as  proprietor  and  possessor  of  the  said  property.  I 
accordingly^  for  the  purpose  of  fOing  petitions  for  the  mutation  of  names  in  respect 
of  the  above-mentioned  properties,  hereby  appoint  Lalla  Jassoda  Nund,  a  vakeel  of 
the  Court  and  Revenue  Agent,  and  Mir  Sabit  All,  Bavenue  Agent,  my  mookhtars," 
in  order  to  obtain  the  mutation  of  names.  This  document  is  proved  in  as  satis- 
factory a  manner  as  one  can  possibly  expect.  The  writer  of  it  is  examined  as  a 
witness.  One  of  the  attorneys  mentioned  in  it,  who  is  also  called,  is  a  vakeel  of  the 
Court,  and  is  treated  by  the  High  Court  as  a  respectable  man.  He  proves  tbat 
the  mookhtamamah  was  executed.  The  sub-registrar  went  to  the  house  of  Hehdi 
Ali,  and  obtained  from  him  verification  of  the  instrument.  His  evidence  has  9ho 
been  given.  The  respondent  did  not  rely  upon  the  formal  endorsement  of  regis- 
tration on  the  document,  but  examined  the  sub-registrar,  who  proved  the  mamier 
in  which  it  was  taken,  and  in  his  evidence  states :  "  The  document  was  read  to 
him  by  me ;  he  heard  it,  and  said, '  Tes,  I  have  executed  it.'  His  conduct  at  that 
time  did  not  show  that  he  was  not  in  his  senses.  I  stayed  only  so  long  as  was 
necessary  for  the  purpose  of  registration.  Mehdi  Ali  himself  signed  the  r^is- 
tration  endorsement ;  he  did  so  after  having  read  it."  Unless  it  be  held  that  the 
sub-registrar  is  not  entitled  to  credit,  or  that  Mehdi  Ali  was  a  man  incompetent 
to  underatand  what  he  heard  and  read,  it  is  impossible  not  to  perceive  that  thk 
document  confirms,  in  the  strongest  way,  the  evidence  of  the  witnesses  who  say 
that  the  gift  was  made. 

The  gift  is  stated  to  have  been  made  in  consideration  of  a  dower  of  Bs.  51,000, 
which  remained  unpaid.  It  ir  said  that  that  dower  is  exorbitant^  and  there  is 
positive  evidence  that  the  dower  actually  agreed  upon  at  the  time  of  the  marriage 
wafi  a  much  less  sum ;  indeed,  of  a  sum  which  appears  to  be  almost  nominal,  hitle 
more  than  Bs.  100.  In  the  first  place,  the  Courts  do  not  appear  to  have  given 
credit  to  the  witnesses  who  have  stated  that  the  dower  was  settled  at  that  small 
sum ;  and  if  the  persons  who  proved  the  gift  are  worthy  of  credit,  they  are  entitled 
to  receive  credit  as  to  what  they  proved  to  have  passed  with  reference  to  the 
consideration,  as  well  as  with  reference  to  the  gift  itself.  Their  Lordships  camiot 
come  to  the  conclusion  that  dower  was  not  mentioned,  or  that  the  sum  which  the 
witnesses  state  was  not  that  which  was  mentioned.  It  is  unnecessary  to  affirm 
that  that  amount  of  dower  had  been  agreed  upon  prior  to  the  marriage.  It  may 
be  that  Mehdi  Ali,  though  the  dower  might  be  only  nominal  at  the  time  of  hu 
marriage,  may  have  chosen  to  declare  this  large  dower  to  be  the  consideration  {or 
the  gift.  He  may  have  thought  that  it  would  give  validity  to  the  gift  to  declare 
that  the  dower  was  of  that  amount.  It  is  not  necessary  by  Mahomedaa  law  that 
dower  should  be  agreed  upon  before  marriage ;  it  may  be  fixed  afterwards.  Again, 
the  sum  itself,  although  a  large  one,  is  not  excessive  compared  with  the  property 
of  the  donor.  That  some  dower  had  been  agreed  upon  is  acknowledged ;  and  the 
precise  amount,  as  the  High  Court  says,  is  not  material  to  sustain  the  gift,  because 
any  amount  would  be  a  sufficient  consideration  for  that  purpose.  No  doubt^  if 
their  Lordships  were  satisfied  that  Mehdi  Ali  had  not  mentioned  that  sum  of 
Rs.  51,000,  it  would  go  far  to  destroy  the  credit  of  the  witnesses  as  to  the  rest  of 
the  transaction.  They  cannot,  however,  come  to  the  conclusion  that  that  sum 
was  not  mentioned  by  Mehdi  Ala,  whether  it  was  the  real  amount  of  dower  which 
had  been  previously  agreed  upon  or  not  But  if  the  possession  was  changed  in 
conformity  with  the  terms  of  the  gift,  that  change  of  possession  would  be  sufficient 
to  support  it,  even  without  consideration. 

It  appears  that  the  application  for  mutation  of  names  was  opposed  by  the 
present  appellant,  and  that  ultimately  there  was  an  appeal  to  tne  Board  of 
Revenue.  The  appellant  in  that  appeal  was  the  present  respondent,  the  revenue 
officers  having  decided  i^ainst  her.  The  opinion  of  the  Boaid  of  Revenue  is  this : 
''The  point  to  be  decided  is,  Is  appellant  in  possession  or  not  ?    It  appearo  to  me 
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that  the  proofs  of  her  possession  are  many  and  strong.  She  has  filed  dakhilas  for 
payment  of  Government  money  given  in  her  name  as  far  back  as  November  1870. 
She  paid  income  tax  in  1871  and  1872,  for  which  she  holds  receipts.  She  sued  a 
tenant  for  ejectment  in  1871,  and  obtained  a  decree.  The  Civil  Court  of  Jaunpur, 
on  the  19th  February  1869,  found  that  her  husband  was  of  sound  mind/'  and  so 
on.  The  Board  allowed  the  appeal.  Then  the  present  respondent  granted  a 
zur-i-peshgee  lease  of  part  of  the  property  to  secure  a  sum  of  Rs.  2,000,  which  she 
did  as  owner,  and  being  dealt  with  as  owner.  Their  Lordships  have  come  to  the 
clear  conclusion  that  there  was  a  change  of  possession,  which,  even  without  con- 
sideration, would  be  sufficient  to  support  the  gift. 

Various  proceedings  afterwards  took  place  upon  the  objection  of  the  appellant. 
The  officers,  perhaps  with  reasonable  suspicion,  declined  to  effect  the  mutation  of 
names  unless  Mehdi  Ali  came  before  them  and  authenticated  the  mookhtamamah, 
and  the  petitions  presented  in  his  name  praying  that  the  mutation  might  be 
made.  While,  undoubtedly,  an  inference  might  not  unnaturally  arise  from  his 
non-appearance,  either  that  he  did  not  choose  to  come  forward  to  support  the 
gift,  or  that  those  who  had  put  forward  a  false  gift  prevented  his  appearing,  there 
are  circumstances  which  may  explain  his  absence  without  making  an  inference  so 
hostile  to  the  case  of  the  respondent  It  is  evident  that  Medhi  was  an  infirm 
man,  and  that  he  suffered  &om  a  painful  complaint  which  made  any  exertion 
difficult  to  him ;  and,  in  addition  to  his  physical  ailment,  he  was  a  man  of  retired 
and  secluded  habits,  who  would  be  very  reluctant  to  come  before  a  Court  and  be 
examined.  On  the  whole,  therefore,  their  Lordships  think  that  no  inference 
sufficient  to  overturn  the  strong  case  which  has  been  made  on  the  part  of  the 
respondent  in  favor  of  the  gift  arises  from  Medhi  not  having  appeared  before  the 
officer  when  summoned  on  the  application  referred  to.  It  is  further  to  be 
observed  that  there  is  nothing  improbable  in  the  fact  that  Medhi  Ali  should  make 
a  gift  of  his  property  to  his  wife  in  his  lifetime.  His  father  had  made  such  a  gift 
to  his  two  sons,  and  Naqui,  his  brother,  had  given  his  property  in  his  lifetime  to 
his  wife.  Moreover^  it  was  natural  that  Medhi  should  prefer  that  his  property 
should  go  to  his  wife  rather  than  to  the  members  of  his  own  fiEimily  who  had 
taken  or  sanctioned  the  proceedings  in  lunacy  against  him. 

For  these  reasons,  their  Lordships  think  that  the  judgment  of  the  High 
Court  is  right ;  and  they  will  therefore  humbly  advise  Her  Majesty  to  affirm  it, 
and  with  costs. 


The  6th  July  1880. 

* 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 

and  Sir  Kobert  P.  Collier. 

Bheel — Right  of  Fishery — Tide — Adverse  Possession — Onvs  ProhandA — 

Lirrhitation, 

On  Appeal  from  the  High  Court  at  Calcutta. 

Radha  Qobind  Roy  Saheb  Roy  Bahadoor 

versus 
Inglis  and  another. 

Even  il  the  settlement  papers  of  a  pergannah  show  that  all  which  at  the^  time  of  the  permanent 
settlement  had  heen  settled  for  with  the  then  zemindars  of  the  pergannah,  was  a  right  of  fishery,  that 
might  afford  an  inference  that  the  soil  of  the  bheel  remained  in  the  Government,  or  that  at  all  events 
any  land  reclaimed  therefrom  would  be  subject  to  a  fresh  assessment  of  revenue ;  but  that  oircumstanoe 
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would  give  no  title  to  tbe  proprietor  of  one  part  of  the  pergnnnah  against  the  proprietor  of  another  put 
of  it.  If  what  was  originally  settled  was  tbe  land  covered  by  the  water  treated  as  a  monzah,  tbe 
title  to  that  land  would  pass  under  the  term  Julkur  Khuluk  Shajai  to  whomsoever  that  portion  of  the 
pergnnnah  might  thereafter  be  transferred. 

Plaintiff  having  proved  his  title  to  the  land,  defendant  was  bound  to  prove  that  plaintiff  has  lost  it 
by  reason  of  his  (the  defendant's)  adverse  possession  for  twelve  years,  wnich  burden,  it  was  held,  the 
defendant  had  not  satisfied. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Calcutta  of  the 
4th  April  1878,  reversing  a  decision  of  the  Subordinate  Judge  of  Dinagepore. 

Mr.  Ldth,  Q,C.,  and  Mr.  Oraham,  Q,C.,  for  Appellant. 

Mr.  Cowie,  Q.C.,  Mr.  MacnagKten,  Q.C.,  and  Mr.  Doyrie  for  Respondent 

The  question  at  issue  between  the  parties  was  as  to  the  ownership  of  certain 
narrow  strips  of  land  in  the  Fumeah  district  on  the  margin  of  a  bheel  or  lake 
which  had  partially  dried  up ;  and  the  point  for  decision,  upon  which  the  CourtR 
below  differed,  was  whether  those  lands,  which  might  originally  have  formed  part 
of  the  bed  of  the  bheel,  belonged  to  the  respondent,  who  was  the  admitted  owner 
of  the  fishery  there,  or  whether  the  appellant  to  whom  the  contiguous  land  on 
the  borders  of  the  bheel  belonged,  was  not  entitled  to  the  property  in  dispute  by 
reason  of  his  possession  and  cultivation  of  it  for  more  than  twelve  years  before  the 
institution  of  the  suit. 

The  judgment  of  the  Privy  Council  was  as  follows : — 

The  suit  out  of  which  this  appeal  arises  was  brought  by  John  Taylor,  the 
owner  of  a  talook  called  Khaneh  Alumpore,  who  sought  a  declaration  of  his  right 
to  and  to  be  restored  to  possession  of  a  certain  quantity  of  land  appertaining  to  a 
mouzah  named  Julkur  Khuluk  Shajai,  part  of  the  talook,  his  case  being  that  this 
was  a  mouzah  originally  covered  with  water,  and  so  forming  a  large  bheel  or  lake; 
but  that  in  recent  times  a  portion  of  the  land  so  covered  had  become  diy  and 
cultivable  during,  at  least,  a  part  of  the  year ;  and  he  sought  to  set  aside  certain 
orders  of  Magistrates  whereby  the  question  of  possession  had  been  decided  against 
him.  The  defendant,  who  is  the  owner  of  a  neighbouring  talook  called  (Jobindpore, 
denied  the  plaintiff's  title  to  the  soil  of  this  Julkur  Khuluk  Shajai ;  he  made  some 
claim  to  it  himself;  he  disputed  that  the  land  in  question  had  ever  formed  a 
portion  of  the  mouzah,  if  it  was  one ;  he  also  relied  upon  adverse  possession  for 
more  than  twelve  years  before  the  bringing  of  the  suit.  The  Subordinate  Judge 
decided  all  the  points  in  favor  of  the  defendant ;  his  judgment  was  reversed  br 
the  High  Court,  who  found  that  the  plaintiff  had  a  title  to  the  soil  of  the  bheel, 
and,  therefore,  to  the  land  reclaimed  therefrom ;  that  the  Statute  of  Limitation 
did  not  bar  him ;  and  gave  to  the  plaintiff,  though  not  the  whole  of  the  relief 
which  he  sought,  the  land  within  a  certain  line  which  will  be  hereafter  referred  to. 

From  this  decision  the  present  appeal  has  been  brought  During  the  pro- 
ceedings Mr.  Taylor  has  died,  and  he  has  been  succeeded  on  the  record  by  Mr. 
Inglis,and  Mr.  Inglis  again  by  his  vendee  Ghose,  who  is  now  the  only  respondent 

Tbe  first  question  is  that  of  the  title  to  the  soil  of  Julkur  Khuluk  Shajiu. 
With  reference  to  the  plaintiff's  title  to  talook  Khaneh  Alumpore  there  appears 
to  have  been  no  question,  for  Mr.  Justice  Morris,  in  his  judgment,  says  that  it  is 
admitted  that  he  is  recorded  as  the  Qwner  of  that  talook.  He  appears  to  have 
obtained  it — we  do  not  know  ()uite  how  and  when,  but  it  must  be  assumed 
rightly — from  one  Bibi  Luchmi,  who,  in  1853,  was  recorded  as  the  possessor  of  it 

But  then  comes  the  question  whether  the  right  of  the  plaintiff  in  this  Julkor 
Khul\ik  Shajai — the  ordinary  meaning  of  julkur  being  fishery — was,  as  the 
defendant  contends,  merely  a  right  of  fishery  in  the  bheel,  or  whether  it  was,  as 
the  plaintiff  contends,  the  right  to  a  mouzaJi  covered  with  water.  Certain  but- 
warra  papers  were  put  in  as  old  as  1799,  whereby  this  julkur,  which  was  certainly 
then  called  a  mouzah,  was  described  as  belonging  to  Pergnnnah  Bhatia  Gopalpore ; 
but  inasmuch  as  no  area  is  given  to  it  in  the  description,  it  is  contended  that  it 
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was  treated  merely  as  a  fishery  right.  The  original  settlement  papers  of  Pergunnah 
Bhatia  Oopalpore  are  not  on  the  Record.  If  it  had  appeared  therefrom  that  all 
which  at  the  time  of  the  perpetual  settlement  had  been  settled  for  with  the  then 
.  zemindars  of  the  pergunnah  was  a  right  of  fishery,  that  might  afford  an  inference 
that  the  soil  of  the  bheel  remained  in  the  Government ;  or  that,  at  all  events,  any 
land  reclaimed  therefrom  would  be  subject  to  a  fresh  assessment  of  revenue.  But 
that  circumstance  would  ^ive  no  title  to  the  proprietor  of  one  part  of  the  per- 
gunnah against  the  proprietor  of  another  part  of  it.  It  is  not  sug^gested  that  the 
law  relating  to  land  gained  from  a  river  by  gradual  accretion  applies  to  land  left 
dry  by  the  partial  recession  of  the  waters  of  the  bheel.  Again,  if  what  was 
originally  settled  was  the  land  covered  by  the  water,  treated  as  a  mouzah,  the 
title  to  that  land  would  pass  under  the  term  Julkur  Khuluk  Shajai  to  whomsoever 
that  portion  of  the  pergunnah  might  thereafter  be  transferred.  In  the  present 
case^  it  seems  that  this  pei^unnah,  including  the  mouzah,  was  divided  among 
three  persons,  and  that  one  of  them  was  an  ancestor  of  the  defendant,  and  another 
a  person  through  whom  the  plaintiff  derives  his  title.  An  argument  has  been 
founded  on  the  fact  that  one  of  these  persons  made  a  sale  some  time  afterwards  of 
her  shai*e  of  this  mouzah.  It  is  contended  that  the  selling  only  her  share  of  it 
indicated  that  it  was  impartible,  and  this  ^contention  is  said  to  be  strengthened  by 
the  fact  that  she  appears  to  have  sold  the  entirety  of  a  certain  other  mous&h.  It 
may  not  be  easy  to  find  a  satisfactory  explanation  of  this  circumstance  upon  this 
Record ;  but  their  Lordships  think  it  is  of  little  weight  when  set  against  the  other 
facts  proved  in  the  cause.  From  the  early  part  of  the  present  century  down  to 
1853  the  history  of  this  mouzah  is  a  blank ;  but  it  appears  to  their  Lordships 
enough,  for  the  purpose  of  proving  the  plaintiff's  title  to  the  soil,  that  there  is  an 
extract  from  the  Mehalwari  Register  in  that  year,  in  which  Bibi  Luchmi,  from 
whom  he  derives  his  title,  is  entered  by  the  Government  as  possessor  of  the  talook 
Khaneh  Alumpore,  and  this  same  Julkur  Khuluk  Shajai  is  described  as  one  of 
the  mouzahs  of  that  talook  and  containing  an  area  of  6,275  acres.  This  Mehalwari 
Register  was  made  in  pursuance  of  and  in  accordance  with  a  survey  in  1847,  one 
of  the  maps  of  which  is  before  their  Lordships,  in  which  this  very  mouzah  is  laid 
down  as  containing  an  acreage  corresponding  with  the  statement  of  acreage  in  the 
Mehalwari  Register.  It  would  therefore  appear  that,  as  between  bim  and  the 
Government,  Mr.  Taylor  has  clearly  a  title  to  the  soil  of  the  bheel ;  he  h&s  also  a 
title  as  against  the  defendant.  It  is  stated  by  Mr.  Justice  Morris  that  at  the  time 
of  the  survey  the  defendant  made  no  claim  whatever  for  this  mouzah,  and  the 
entries  of  the  Mehalwari  Register  which  follow  that  which  has  been  read  show 
that  in  1847  and  1853  no  part  of  it  appertained  to  the  talook  of  Radha  Gobind 
Roy,  the  defendant. 

A  word  must  be  said  upon  the  question  of  boundary.  When  the  case  was 
before  the  Subordinate  Judge,  an  Ameen  was  directed  to  make  a  map  laying 
down  the  boundaries  of  the  disputed  lands.  It  seems,  indeed,  that  the  map  of  the 
Ameen  gave  no  great  satisfaction  to  the  Judge  or  to  either  of  the  partiea  But 
he  was  not  examined  in  Court,  nor  was  he  directed  to  make  a  new  map,  nor  was 
he  superseded  by  the  appointment  of  another  Ameen.  This  map  has  been  taken 
as,  at  all  events,  some  evidence  in  the  cause.  According  to  the  statement  of  the 
Ameen,  he  intended  the  black  line  drawn  upon  Hf^is  map  to  be  in  accordance  with 
the  survey  line  of  1847.  He  states  that,  the  defendant  not  being  satisfied,  and 
contending  that  he  based  the  line  upon  erroneous  data,  he  took  the  data  given 
him  by  the  defendant,  and  thereupon  drew  a  yellow  line  which  is  drawn  further 
in  towards  the  lake,  and  would  therefore  be  more  favorable  to  the  defendant :  and 
the  High  Court  state  in  their  judgment  that  the  plaintiff,  by  way  of  concession, 
agreed  to  take  the  yellow  line  as  his  boundary,  thereby  relinquishing  above  half 
ot  what  he  originally  claimed,  and  the  High  Court  further  state  that  that  line 
had  been  assented  to  by  the  defendant.     It  is  now,  indeed,  stated  that  that  is  not 
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so ;  but  their  Lordships  cannot  help  observing  that  the  High  Court  do  not  seem 
to  have  had  their  attention  directed  to  any  misapprehension,  if  there  was  one,  as 
to  what  appears  to  have  been  conceded  by  the  Counsel  for  the  defendant,  and 
under  the  circumstances  they  cannot  but  give  credit  to  the  statement  of  the  High 
Court,  that  this  yellow  line  was  practically  admitted  by  him  to  correspond  with 
the  boundary  line  of  the  mouzah  as  laid  down  in  the  survey  map. 

The  question  remains,  whether  the  disputed  land,  which  must  now  be  taken 
all  to  lie  within  the  yellow  line,  had  or  had  not  been  occupied  by  the  defendant 
for  12  years  before  the  suit  was  instituted,  so  as  to  give  lum  a  title  against  the 
plaintiff  by  the  operation  of  the  Statute  of  Limitation.  On  this  question,  on- 
doubtedly,  the  issue  is  on  the  defendant.  The  plaintiff  has  proved  his  title;  the 
defendant  must  prove  that  the  plaintiff  has  lost  it  by  reason  of  his,  the  defendaat'% 
adverse  possession.  The  High  Court  came  to  the  conclusion  that  the  defendant 
haa  not  satisfied  the  burden  of  proof  thrown  upon  him^  and  their  Lordships  an 
not  prepared  to  reverse  that  judgment. 

There  is  undoubtedly  some  force  in  the  observation  of  the  High  Court  that 
most  of  the  witnesses  of  the  defendant  proved  too  much ;  some  of  them  a  posses- 
sion, not  of  12  years,  but  of  20,  30,  and  even  40  years,  and  some  possession  &om 
time  immemorial  There  were  those  who  denied  that  there  had  been  any  change 
whatever  in  the  boundaries  of  the  lake.  The  Subordinate  Judge  does  not  appear 
to  have  had  his  attention  directed  to  the  very  important  question  when  the  new 
land  formed.  He  goes  the  whole  length  of  finding  that,  for  time  very  madi 
beyond  that  required  by  the  Statute  of  Limitation,  the  defendant  and  Ins  ryots 
and  his  lessees  had  been  in  possession  of  the  disputed  land.  The  High  Court 
suggested  as  an  explanation  of  this,  that  a  large  portion  of  the  evidence  may 
apply  to  land  outside  the  disputed  land ;  but  there  is  undoubted  evidence  on  the 
part  of  the  plaintiff,  by  witnesses  who  do  not  appear  to  be  impeached  by  the 
subordinate  Judge,  and  have  been  believed  by  the  High  Court,  that  the  land  in 
question,  that  is,  the  land  within  the  yellow  line,  has  all  been  formed  quite 
recently,  within  six  or  seven  years,  or  at  all  events  within  less  than  12  years, 
before  the  commencement  of  the  suit ;  and  if  the  High  Court  are  right  in  that 
finding,  of  course  the  Statute  cannot  apply.  On  the  whole,  their  Lordships  have 
come  to  the  conclusion  that  the  High  Court  was  right  on  both  points^^-on  the 
question  of  title,  and  on  the  question  of  the  application  of  the  Statute. 

On  these  grounds  they  will  humbly  advise  Her  Majesty  to  affirm  the  judg- 
ment of  the  High  Court,  and  to  dismiss  this  appeal  with  costs. 


The  8th  July  1880. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E,  Smith, 

and  Sir  Robert  P.  Collier. 

Hindoo  Law  and  Usage — Sood/ras — Adoption  (by  Deed) — Giving  and  Taking— 

Construction. 

On  Appeal  from  the  High  Court  at  CalcuMa. 

Mahashoya  Shosinath  Qhose  and  others 

versus 
Srimati  Krishna  Soondari  DasL 

Their  Lordships  saw  no  reason  to  differ  from  the  conclusion  of  the  High  Court  that  the  intention  of 
the  t>artiet  at  the  time  of  their  execution  of  the  deeds  of  gift  and  acceptance  was  that  the  adoption 
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was  not  complete,  bat  that  the  execution  of  them  was  to  be  a  mere  step  towards  a  complete  and  f  all 
adoption. 

The  mode  of  giving  and  taking  a  child  in  adoption  continues  to  stand  on  Hindoo  law  and  on  Hindoo 
usage.  There  cannot  be  such  a  giving  and  taking  as  is  necessary  to  satisfy  the  law,  even  in  a  case  of 
Soodras,  by  mere  deed,  without  an  actual  delivery  of  the  child  by  the  father  ;  and  it  would  seem  that, 
according  to  Hindoo  usage,  which  the  Courts  should  accept  as  governing  the  law,  the  giving  and  taking 
in  adoption  ought  to  take  place  by  the  father  handing  over  the  child  to  the  adoptive  mother,  and  the 
adoptive  mother  declaring  that  she  accepts  the  child  in  adoption. 

This  was  an  appeal  from  a  judgment  of  the  High  Court  of  Calcutta  of  the 
5th  February  1878,  affirming  a  decree  of  the  District  Judge  of  Bhaugulpore. 

Mr.  Cowie^  Q.  C,  Mr.  BraTison^  and  Mr.  Evcms  for  Appellants. 
Mr.  Doyne  and  Mr.  Woodroffe  for  Respondent. 

The  suit  was  instituted  by  the  appellant  to  establish  the  &ct  of  his  adoption 
by  the  respondent  who  was  the  widow  of  Dwarkanath  Ghose,  a  wealthy 
zemindar  living  near  Bhaugulpore,  and  a  leading  member  of  the  caste  of  Northern 
Eaists,  and  to  recover  from  her  the  possession  of  her  husband^s  estate,  to  whidi, 
failing  issue,  she  had  succeeded.  The  litigation  had  been  pursued  for  some  con- 
siderable time,  the  case  having,  in  one  form  or  another,  undergone — even  before 
the  present  suit  was  commenced — enquiry  and  consideration  by  four  different 
Courts  in  succession,  beginning  with  the  principal  Sudder  Amee^,  and  ending  with 
the  Judicial  Committee.  The  suit  in  its  existing  shape  had  come  before  two 
Indian  tribunals,  one  being  the  High  Court,  who  had  concurred  in  holding  that 
the  appellant  had  failed  to  establish  his  allegation  as  to  the  disputed  adoption. 
Hence  the  present  appeal  to  Her  Majesty  in  Council. 

Sir  James  Colvile  delivered  judgment  as  follows : — 

The  question  in  this  case  is  whether  the  plaintiff  has  been  validly  adopted  as 
the  son  of  Dwarkanath  Ghose,  who  died  on  the  30th  June  1863,  by  his  widow, 
the  defendant.  It  is  admitted  that  she  had  authority  from  her  husband  for  that 
purpose,  and  the  adoption  is  alleged  to  have  taken  place  on  the  11th  June  1864. 

Their  Lordships  do  not  propose  to  go  at  any  length  into  the  facts  of  the  case, 
which  are  fully  and  lucidly  stated  in  the  two  able  judgments  that  are  the  subject 
of  this  appeal.  It  is  sufficient  to  refer  to  a  few  of  them.  It  appears  that  the 
widow  lost  no  time  in  seeking  to  carry  out  her  husband's  direction  to  adopt  a  son. 
A  correspondence,  which  was  carried  on  chiefly  by  Soorjonarain  Singh,  her  brother, 
who  took  the  principal  part  in  all  these  transactions,  began  in  January  1864 ;  from 
which  it  appears  that,  whatever  unwillingness  Srinarain,  the  natural  father  of  the 
plaintiff,  may  have  felt  at  first  to  give  his  son  in  adoption,  had  been  overcome 
before  the  end  of  the  following  May.  The  record  contains  only  the  letters  written 
by  Soorjonarain  during  this  period ;  but  from  them  it  may  be  inferred  that 
Srinarain,  in  one  or  other  of  his  letters  that  are  missing,  had  stipulated  for  the 
execution  of  deeds  of  gift  and  acceptance  which,  if  witnessed  as  was  contemplated 
by  the  reversionary  heirs  of  Dwarkanath  Ghose,  would  afford  evidence  against 
them  of  the  adoption  and  of  the  authority  under  which  it  was  made.  It  may  also 
be  inferred  that  at  one  time  it  was  contemplated  that  the  defendant  should  send 
persons  to  bring  the  boy,  without  his  father,  to  her  house  at  Bhaugulpore  from 
Mahta,  his  father's  place  of  residence,  in^rder  that  she  might  see  him  before 
adopting  him.  Ultimately,  however,  Srinarain  himself  accompanied  the  boy^  and 
came  to  Bhaugulpore  on  the  7th  June  1864 ;  and  it  may  be  that  there  was  at 
that  time  some  notion  in  the  minds  of  all  the  parties  that  the  adoption  would 
then  take  place.  However  this  may  be,  it  is  an  undisputed  fact  that  the  deeds 
upon  the  construction  of  which  the  determination  of  this  appeal  must  now  depend 
were  executed  on  the  11th  June  1864.  It  is,  on  the  Qther  hand,  equally  clear, 
that  the  boy,  instead  of  remaining  with  the  defendant  ixn  her  house,  went  back 
with  his  natural  father  to  Mahta  on  the  following  day,  the  12th  June  1864. 
He  afterwards  returned  to  the  defendant's  house,  together  with  his  brothers,  who. 
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at  least,  were  only  there  on  a  visit  in  September  1864,  whilst  Srinarain  was  on  a 
pilgrimage.  The  brothers  went  home  in  November,  but  the  boy  remained  in  the 
bouse  of  the  defendant.  There  appears  to  have  been  on  the  part  of  the  father 
some  remonstrance  as  to  this,  or,  at  all  events,  the  expression  of  a  wish  that  the 
boy  should  be  sent  back  to  him  ;  and  accordingly  the  boy  was  sent  back  to  his 
father's  house,  in  December  1864,  as  it  was  expressly  stated  in  the  letter  which 
accompanied  him  on  his  return,  agreeably  to  his  father's  order.  After  that  period 
he  never  returned  to  the  defendant's  house.  Further  correspondence  ensued,  mi 
ultimately,  on  the  25th  March  1865,  Srinarain  himself  wrote  a  letter  in  which, 
after  stating  the  boy's  repugnance  to  leave  his  own  home,  the  repugnance  probably 
being  that  of  his  mother  to  part  with  him,  and  the  general  feeling  of  the  family,  he 
ends  by  saying :  "  In  this  I  have  no  power,  as  I  have  already  informed  you  in  my 
previous  letter ;  and  now  I  positively  inform  you  that  you  all,  relinquishing  this 
hope,  in  consideration  of  the  future,  for  the  preservation  of  the  estate,  sLould 
make  dattak-grahan  (accepting  a  son  in  adoption)  or  any  other  arrangement  yoa 
think  fit: "  pointing  evidently  to  the  adoption  of  another  child  by  the  defendant 

In  this  the  defendant  appears  to  have  acquiesced ;  but  it  was  suggested  on  her 
part  that  the  deeds  which  are  in  question  ought  to  be  cancelled,  in  order  to  remove 
the  cloud  which  would  otherwise  rest  on  the  title  of  any  other  boy  whom  she 
might  adopt.  For  nearly  a  year  Srinarain  seems  to  have  thought  that  this  was 
the  right  and  proper  thing  to  be  done,  and  to  have  been  willing  to  concur  in  it; 
but  in  March  1866,  he,  having  probably  been  advised,  during  a  visit  he  was  then 
paying  to  Calcutta,  that  his  right  to  do  so  was  at  least  questionable,  reAised  to  do 
it,  and  determined  to  leave  things  as  they  were ;  not,  however,  even  then  insisting 
on  the  adoption  as  complete  and  irrevocable.  Thereupon  the  suit  which  has  been 
before  their  Lordships  on  a  former  occasion  was  brought  by  the  present  defendant, 
seeking  to  have  those  deeds  cancelled.  In  the  course  of  that  suit  the  validity  of 
the  adoption  came  in  question ;  the  Courts  in  India  pronounced  against  it,  and 
decided  that  the  deeds  should  be  delivered  up  to  be  cancelled.  On  appeal  to  her 
Majesty,  their  Lordships  were  of  opinion  that  the  suit  was  improperly  brought, 
and  could  not  be  maintained,  being  one  in  the  nature  of  a  suit  for  a  declaratory 
decree,  and  brought  in  the  absence  of  the  child  said  to  have  been  adopted ;  and 
they  finally  dismissed  it,  leaving  every  question  touching  the  validity  of  the 
adoption  open.* 

So  matters  remained  until  the  plaintiff  came  of  age,  and  he  then  brought  the 
present  suit  to  enforce  his  rights  as  an  adopted  son. 

The  case  made  by  him,  and  the  case  tried  in  the  Courts  below,  was  not  that 
he  had  a  good  title  by  adoption  by  virtue  of  the  deeds  in  question  alone ;  but 
treated  the  execution  of  those  deeds  as  contemporaneous  with  the  performance  of 
all  the  ceremonies  incident  to  an  ordinary  adoption.  There  was  great  conflict  of 
evidence  upon  the  case  so  set  up;  and  ultimately  both  the  Indian  Courts,  in 
extremely  well-reasoned  judgments,  found  that  no  such  formal  adoption,  aa  was 
alleged,  ever  took  place,  and  dismissed  the  suit.  A  suggestion,  however,  as 
appears  at  the  end  of  the  judgment  of  the  High  Court,  was  made  by  one  of  the 
Counsel  for  the  plaintiff,  to  the  effect  that,  even  if  there  had  been  no  such  formal 
adoption  as  was  alleged,  the  deeds  thQmselves  operated  as  a  complete  giving  and 
taking  of  the  plaintiff;  that  that^was  all  that  was  essential  in  the  case  of  Sudns; 
and  that  the  adoption  was  completed  by  virtue  of  the  deeds  alone. 

Their  Lordships  by  their  ordinary  rule,  are  precluded  from  goinc  into  the 
correctness  of  the  findings  of  the  two  Courts  upon  the  fact  of  the  form^  adoption 
attempted  to  be  proved.  This  has  been  fairly  admitted  by  the  learned  Counsel  for 
the  appellants  at  their  Lordships'  Bar,  who  have  accordingly  argued  only  the 
latter  point,  namely,  whether  the  effect  of  the  two  deeds  was  not  to  make  the 
plaintiff  fully  and  completely  the  adopted  son  of  Dwarkanath  Ghose. 

*  SeeldYf.  R.  133 ;  2  Suth.  P.  C.  p.  774. 
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It  seems  to  their  Lordships  that  two  questions  arise  upon  this  point :  first, 
whether^  according  to  Hindoo  law,  an  adoption  can  be  effected,  even  amongst 
Soodras,  by  the  mere  execution,  without  more,  of  such  instruments  as  those  in 
question ;  and  secondly,  whether  it  was  the  intention  of  the  parties,  when  they  put 
their  hands  to  those  two  instruments,  that^such  should  be  the  case,  or  whether  the 
execution  of  them  was  not  intended  to  be  a  mere  step  in  the  proceedings  which 
were  to  result  at  one  time  or  another  in  a  complete  and  full  adoption  ?  Their 
Lordships  will  deal  with  the  last  of  those  questions  in  the  first  instance. 

The  first  thing  that  strikes  them  is  the  extreme  improbability  that  it  should 
have  been  the  intention  of  the  parties  to  make  an  adoption  by  the  mere  execution 
of  the  deeds.  Yet  that  such  must  have  been  their  intention,  if  there  was  then  a 
complete  adoption,  follows  from  the  findings  of  the  Courts  that  nothing  more  was 
doue,  or,  presumably,  intended  to  be  done.  Such  a  course  of  proceedi^  seems  to 
be  in  the  highest  degree  repugnant  to  the  ordinary  habits,  feelings,  and  usages  of 
two  Hindoo  families  both  of  considerable  respectability.  That  this  is  so  is  shown 
by  the  circumstance  that  the  plaintiQ*  has  thought  (as  the  father  in  the  former  suit 
thought)  it  necessary  to  set  up  a  case  of  formal  and  full  adoption,  with  all  cere- 
monies, whether  necessary  or  not  necessary ;  being  the  case  which  has  been 
negatived  by  the  two  Courts.  Nor  does  it  appear  to  their  Lordships  that  the 
terms  of  the  deeds  are  necessarily  iqconsistent  with  the  finding  of  the  High  Court 
that  such  was  not  the  intention  of  the  partiea  The  words  of  the  deeds  of  accept- 
ance, no  doubt,  are  strong,  and  a;!re,  as  translated,  in  the  present  tense.  Those 
words,  according  to  the  translation  on  the  present  record,  are  these  : — ''  I  take  in 
adoption  Sreenain  Nogender  Chunder  Mitter,  the  second  son  of  your  third  wife, 
Srimati  Monmohini,  with  the  consent  of  all,  and  according  to  rule  and  usage."  In 
the  record  of  the  former  case  before  their  Lordships  there  is  a  somewhat  different 
and  more  expanded  translation  of  the  same  passage,  the  terms  of  which  are : — *'  I 
do,  with  the  prescribed  rights  and  ceremonies,  adopt  as  niy  son  ^qgendro  Chundro 
Mittro,  your  second  son  by  your  third  wife,  Sreemutty  ^Monmohinee."  The  words 
"with  the  prescribed  rights  and  ceremonies''  are  stronger  than  the  words 
"  according  to  rule  and  usage  ;  "  but  even  taking,  as  t^heir  Lordships  do,  the  latter 
to  be  the  correct  translation,  it  seems  to  them  that  the  words  point  to  an  adoption 
in  the  customary  and  formal  manner,  and  to  something  being  done  ultra  the  mere 
execution  of  those  two  instruments. 

Great  stress  has  been  laid,  by  Mr.  Branson  paiiicularly,  upon  the  immediate 
registration  of  the  deeds.  But  as  to  that,  their  Lordships  think  thaty  although  the 
circumstance  of  registration,  as  well  as  that  of  the  execution,  of  the  deeds  would, 
of  course,  be  very  cogent  evidence  upon  the  main  issue  which  was  tried  in  the 
case,  namely,  whether  there  had  been  a  formal  and  regular  adoption;  and  might, 
if  the  other  evidence  that  was  given  upon  that  point  had  been  nicely  balanced, 
have  been  sufficient  to  turn  the  scale ;  it  is  of  far  less  weight  upon  the  question 
whether  it  was  the  intention  of  the  parties,  without  more,  to  treat,  the  execution 
of  the  deeds  as  an  adoption.  It  shows,  no  doubt,  what  is  fully  admitted,  that  both 
parties  then  supposed  that  the  adoption  would  take  place  at  some  time. 

Their  Lordships,  therefore,  see  no  reason  to  differ  from  the  conclusion  to  which 
the  High  Court  came  upon  the  whole  o|Lse, — that  it  never  was  the  intention  of  the 
parties  that  the  deeds  should  operate  in  th^  ma^er  contended  for.  That  con- 
clusion, they  think,  is  very  much  fortified  by  the  subsequent  correspondence  that 
took  place ;  the  mode  in  which  the  child  was  treated,  going  from  one  house  to  the 
other ;  and  the  dear  willingness  of  the  father  at  one  time  to  treat  the  adoption  as 
simply  incl^pate,  and  something  which  could  be  given  up,  so  that  the  defendant 
might  carry  out  her  purpose  of  performing  the  wishes  of  her  husband  by  adopting 
another  child.  The  circumstance,  moreover,  which  the  Courts  have  laid  great 
stress  upon — that  on  the  occasion  of  Pwarkanath's  sradh  the  boy  supposed  to  be 
adopted  was  not  present,  and  took  no  part  in  the  ceremony— is  strongly  con- 
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firmatory  of  the  notion  that  all  parties  then  considered  that  tit  that  time  the 
adoption  was  not  complete,  but  remained,  to  some  extent,  still  i/n  fieri. 

That  being  so,  it  is  unnecessary  for  their  Lordships  positively  to  decide  the 
first  question ;  namely,  whether  there  can  be,  according  to  Hindoo  law  and  usage, 
an  adoption  simply  by  deed,  and  without  that  corporeal  delivery  and  acceptance 
of  the  child  which  is  almost  universally  treated  as  the  essential  part  of  an  adop- 
tion in  the  Dattaka  form.  They  desire,  however,  to  say  that  they  are  very  hi 
from  wishing  to  give  any  countenance  to  the  notion  that  thei*e  can  be  such  a 
giving  and  a  taking  as  is  necessary  to  satisfy  the  law,  even  in  a  case  of  Soodras,  by 
mere  deed,  without  an  actual  delivery  of  the  child  by  the  father.  There  is  no 
decided  case  which  shows  that  there  can  be  an  adoption  by  deed  in  the  manner 
contended  for ;  all  that  has  been  decided  is  that,  amongst  Soodras,  no  ceremonies 
are  necessary  in  addition  to  the  giving  and  taking  of  the  child  in  adoption.  The 
mode  ofgiving  and  taking  a  child  in  adoption  continues  to  stand  on  Hindoo  law 
and  on  ]£ndoo  usage,  and  it  is  perfectly  clear  that  amongst  the  twice-born  claases 
there  could  be  no  such  adoption  by  deed,  because  certain  religious  ceremonies^  the 
data  homam  in  particular,  are  in  their  case  requisite.  The  system  of  adoptioQ 
seems  to  have  been  borrowed  by  the  Soodras  from  these  twice-born  classes ;  whom 
in  practice,  as  appears  by  several  of  the  cases,  they  imitate  as  much  as  they  can : 
adopting  tiiose  purely  ceremonial  and  reli^ous  services  which  it  is  now  dedded 
are  not  essential  for  them,  in  addition  to  3ie  giving  and  taking  in  adoption.  It 
would  seem,  therefore,  that  according  to  Hindoo  usage,  which  uie  Courts  should 
accept  as  governing  the  law,  the  giving  and  taking  in  adoption  ought  to  take 
place  by  the  father  handing  over  the  child  to  the  adoptive  mother,  and  the  adop- 
tive mother  declaring  that  she  accepts  the  child  in  adoption. 

For  these  reasons,  their  Lordships  think  that  no  ground  has  been  laid  for 
disturbing  the  judgment  of  the  High  Court ;  and  they  will,  therefore,  humbly 
advise  Her  Majesty  to  affirm  that  judgment,  and  to  dismiss  this  appleal,  with 
costs. 


The  14th  July  1880. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smithy 

and  Sir  Robert  P.  Collier. 

LimitaUorv— Title  by  Prescription— Act  IX  of  1871,  s».  24,  27,  Sch.  2  Art:  SI 
— Easement — Watercourse  {Obstruction  of) — Continuing  Nuisances — Prac- 
tice {Privy  Council) — Special  Appeal. 

On  Appeal  from  the  High  Court  at  Calcutta. 

Maharanee  Rajroop  Koer 
H*  versus 
Syed  Abdool  Hossein. 

The  LimitAtion  Act  IX  of  1871  contaltis  two  distinct  sets  of  provisions^  one  relating  to  the  limitation 
of  suits,  and  the  other  to  the  manner  of  acquiring  title  ajid  rights  by  possession  and  enjoyment.  The 
object  of  the  latter  (s.  27)  was  to  make  more  easy  the  establishment  of  rights  of  this  description  by 
aUowing  an  enjoyment  of  20  years,  if  exercised  under  the  conditions  prescribed  by  the  Act,  to  give, 
without  more,  a  title  to  easements. 

Where,  therefore,  an  artificial  pyne  was  constructed  by  the  plaintiffs  ancestors  on  the  defendapt*s 
land  for  the  purpose  of  irrigation  more  than  20  years  ago,  any  Court  which  has  to  deal  with  the  subject 
ought  to  refer  such  long  enjoyment  to  a  legal  origin,  and  the  right  so  created  is  not  in  any  degree  inter- 
fered with  by  the  said  s.  27. 
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Article  31  of  the  2nd  Schedale,  which  limits  the  time  for  bringing  suits  for  the  obstraction  of 
watercourses  to  two  years  "  from  the  date  of  the  obstruction/'  does  not  apply  to  continuing  nuisances, 
as  to  which  the  cause  of  action  was  renewed  de  die  in  diem  so  long  as  the  obstructions  were  allowed  to 
continue,  as  is  expressly  provided  by  s.  24. 

This  case  having  been  heard  on  special  appeal,  the  Privy  Council  refused  to  modify  the  language 
of  the  First  Court's  decree  with  regard  to  the  enjoyment  by  the  defendant  of  the  water  in  a  certain  tal, 
leaving  the  defendant's  exercise  of  such  right,  if  wasteful  or  improper,  to  be  the  subject  of  a  future 
enquiry. 

Mr,  Woodroffe  for  Appellant. 
•  Mr,  C.  W,  Arathoon  for  Respondent. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the  Judicial 
Committee,  which  was  delivered  as  follows  by  Sir  Montague  Smith : — 

This  was  a  suit  brought  by  Maharajah  Kam  Eiasen  Singh  Bahadur  to  esta- 
blish an  asserted  right  to  a  pyne  or  artificial  watercourse,  and  also  to  a  tal  or 
reservoir,  and  the  water  flowing  from  them  through  another  estate  to  his  own, 
and  to  obtain  the  removal  of  certain  obstructions  in  the  pyne.  The  Maharani, 
the  present  appellant,  is  his  widow.  Several  questions  arising  in  the  suit  have 
been  finally  disposed  of  in  the  CSourts  below,  leaving  for  the  decision  of  their 
Lordships  the  main  question,  which  arose  on  the  special  appeal  before  the  High 
Court,  as  to  the  effect  of  the  Statute  of  Limitations  upon  two  of  the  obstructions 
complained  of. 

The  facts  necessary  to  raise  this  question  may  be  shortly  stated :  The  Maha^ 
rajah  and  his  ancestors  were  the  owners  of  Mehal  Sunout  Purwurya,  in  the  district 
of  Gya ;  and  the  defendants  were  the  owners  of  an  estate  called  Mouzah  Mora. 
The  system  of  irrigation  claimed  by  the  plaintiff  embraces  an  artificial  pyne  which 
is  fed  by  a  natural  river  at  a  point  to  the  south  of  the  defendant's  mouzah.  The 
pyne,  which  runs  from  the  south  in  a  northerly  direction,  after  traversing  other 
estates,  enters  Mouzah  Mora,  and  runs  through  it,  and  afterwards  through  other 
lands  to  the  defendant's  mehal.  There  is,  branching  irom  the  main  pyne,  a  channel 
or  smaller  pyne  which  helps  to  feed  the  tal  claimed  by  the  plaintiff.  The  tal  lies 
near  the  foot  of  some  hills,  and  is  fed  partly  by  the  water  which  runs  through  the 
channel  connected  with  the  pyne,  and  partly  by  the  rainfall  from  these  hills.  It 
appears  that  there  is  another  channel  in  a  lower  part  of  the  tal,  which  runs  from 
it  and  joins  the  pyne  at  a  point  near  a  bridge,  described  in  the  Moonsiff's  map. 
It  is  said  there  were  doors  or  sluices  in  the  bridge  by  which  the  flow  of  the  water 
had  been  to  some  extent  regulated,  but  no  question  now  arises  with  regard  to 
them.  The  obstructions  complained  of  were  twelve  in  number,  consisting  of 
dams,  cuts,  and  other  modes  oi  obstructing  or  diverting  the  wat^r  from  the  pyne. 

The  general  result  of  the  litigation  below  is,  that  the  plaintiff  succeeded  in 
establishing  his  right  to  the  pyne  as  an  artificial  watercourse,  and  to  the  use  of 
the  water  fiowin^  through  it,  except  that  which  flowed  through  the  branch 
channel,  but  failed  to  establish  his  right  to  the  water  in  the  tal,  except  to  the 
overflow  after  the  defendant,  as  the  owner  of  mouzah  Mora  had  used  the  water 
for  the  purpose  of  irrigating  his  own  land.  That,  generally  stated,  is  the  result  of 
the  finding  as  to  the  rights  of  the  plaintiff. 

It  was  found  in  the  Courts  below  that  all  the  obstructions  were  unauthorised ; 
and  the  plaintiff  has  succeeded  below  as  t^U  the  obstructions,  except  two,  which 
are  numbered  Na  3  and  No.  10.  No.  3  is  a  khund  or  channel  cut  in  the  side  of 
the  pyne  at  a  point  below  the  bridge  which  has  been  spoken  of  No.  10  is  a 
dhonga^  also  below  the  bridge,  and  consists  of  hollow  palm  trees  so  placed  as  to 
draw  off  the  water  in  the  pyne  for  the  purpose  of  irrigating  the  defendant's  land. 
No  question  arises  here  as  to  the  fact  that  those  two  works  are  an  interruption  of 
the  plaintiff's  right ;  and  he  would  be  entitled  to  succeed  as  to  them,  as  he  has 
succeeded  as  to  the  other  obstructions,  unless  he  is  prevented  from  so  doing  by 
the  operation  of  the  Statute  of  Limitations 

The  Moonsiff  has  found  that  the  Statute  opposes  a  bar  to  his  claim.     The 

52 


(818) 

Subordinate  Judge  was  of  a  different  opinion,  and  reversed  the  MoonsifTs  decree. 
On  special  appeal  to  the  High  Court,  the  Judges  of  that  Court  concurred  with  the 
Moonsiff,  and,  reversing  the  decree  of  the  Subordinate  Judge,  affirmed  the  Moon- 
sitf 's  judgment. 

Before  adverting  to  the  Statute,  it  is  necessary  to  see  upon  what  facts  the 
Courts  based  their  decisiona  It  appears  that  the  Moonsiff  found  that  these 
obstructions  had  been  made  more  than  two,  but  less  than  twenty,  years  before 
the  institution  of  the  suit.  The  Subordinate  Judge  found  that  the  two  obstruc- 
tions were  recently  made ;  and  it  may  be  inferred,  from  his  disagreeing  with  the 
inferences  which  the  Moonsiff  drew  from  certain  accounts  which  were  produced, 
and  the  comments  he  made  upon  the  latter's  judgment  in  dealing  with  those 
accounts,  that  he  meant  to  oven*ule  the  finding  of  the  Moonsiff  that  the  obstruc- 
tions had  existed  for  two  years.  If  they  had  not  existed  for  that  period,  no 
question  on  the  Statute  can  arise.  The  High  Court,  without  going  into  the  fiu^ 
construed  the  judgment  of  the  Subordinate  Judge  as  not  overruling  the  Moonaff 
on  the  question  of  fact,  and,  therefore  they  assume  that  these  ofc^tructioDs  had 
existed  for  more  than  two  years  before  the  institution  of  the  suit. 

Their  Lordships  are  disposed  to  dissent  from  the  view  of  the  High  Court,  and 
to  come  to  the  conclusion  that  the  Subordinate  Judge  really  did  intend  to  ove^ 
rule  the  finding  of  the  Moonsiff  upon  the  fact  of  the  length  of  time  during  which 
these  obstructions  had  existed ;  but,  assuming  the  fact  to  be  as  the  Moonsiff  and 
the  High  Court  have  regarded  it,  namely,  that  these  obstructions  had  existed  for 
more  than  two  but  for  less  than  twenty  years,  they  think  that  no  provision  of 
the  Statute  of  Limitations  interferes  with  the  plaintiff's  right  to  recover  in  respect 
of  them. 

The  Limitation  Act,  No.  IX  of  1871,  contains  two  sets  of  provisions,  which 
are  in  their  nature  distinct.  One  relates  to  the  limitation  of  suits,  and  prescribes 
the  limitation  of  time  for  bringing  suits  after  the  right  to  sue  has  arisen.  Hie 
other  set  relates  to  the  manner  of  acquiring  title  and  rights  by  possession  and 
enjoyment.  The  latter  provisions  are  conteined  in  Part  4  of  the  Act,  and  aie 
introduced  under  the  heading  ''  Acquisition  of  ownership  by  possession."  They 
enact  a  mode  of  acquiring  ownership  by  possession  or  enjoyment.  Section  27  is  as 
follows : — "  Where  any  way  or  watercourse,  or  the  use  of  any  water  or  any  other 
easement  (whether  affirmative  or  negative),  has  been  peaceably  and  openly  enjoyed 
by  any  person  claiming  title  thereto,  as  an  easement  and  as  of  right,  without 
interruption  and  for  twenty  years,  the  right  to  such  access  and  use  of  light  or 
air  way,  watercourse,  use  of  water,  or  other  easement  shall  be  absolute  and 
indefeasible."  Then  there  is  this  provision,  on  which  the  judgment  of  the  Moon- 
sifi'  certainly  proceeded ;  though  whether  the  High  Court  proceeded  on  that,  or 
on  the  part  of  the  Act  which  relates  to  limitation  properly  so  called,  may  be  open 
to  doubt  The  clause  is  this :  "  Each  of  the  said  periods  of  twenty  years  shall  be 
taken  to  be  a  period  ending  within  two  years  next  before  the  institution  of  Ae 
suit  wherein  the  claim  to  which  such  period  relates  is  contested." 

On  the  assumption  of  fact  made  by  the  Moonsiff  that  these  obstructions  had 
existed  for  more  than  two  years  before  the  suit,  he  might  be  right  in  finding  that 
the  plaintiff  had  not  had  peaceable  ^njoyment  for  twenty  years,  ending  withb 
two  years  before  the  institutioncof  the  suit,  and,  therefore,  that  the  plaintiff  had 
acquired  no  title  by  virtue  of  this  Statute.  The  object  of  the  Statute  was  to  make 
more  easy  the  establishment  of  rights  of  this  description,  by  allowing  an  enjoy- 
ment of  twenty  years,  if  exercised  under  the  conditions  prescribed  by  the  Act,  to 
give,  without  more,  a  title  to  easements.  But  the  Statute  is  remedial,  and  is 
neither  prohibitory  nor  exhaustive.  A  man  may  acquire  a  title. under  it  who 
has  no  other  right  at  all,  but  it  does  not  exclude  or  interfere  with  other  titles 
and  modes  of  acquiring  easements.  Their  Lordships  think  that  in  this  case  there 
is  abundant  evidence  upon  the  facts  found  by  the  Courts  for  presuming  the  exist* 
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enoe  of  a  grant  at  some  distant  period  of  time.  The  result  of  the  facts  which 
appear  in  evidence,  and  the  effect  of  the  judgments  of  the  Moonsiff  and  of  the 
Subordinate  Judge,  axe  thus  stated  in  the  judgment  of  the  High  Court :  "  The 
evidence  shows,  and  the  Courts  appear  to  have  found,  that  the  pyne  was  con- 
structed by  the  ancestors  of  the  plaintiff  a  great  many  years  ago,  possibly  50  or  60 
years — certainly  more  than  20  years — for  the  purpose  of  irrigation ;  and  there  is 
part  of  the  evidence  which  indicates  that  such  constractiou  was  accompanied  withv 
certain  advantages  on  the  part  of  the  defendants,  which  compensated  them  for  any 
injury  or  inconvenience  caused  by  the  construction  of  the  pyne."  This  being  an 
artificial  pyne,  constructed  on  the  land  of  another  man  at  the  distant  period  found 
by  the  Courts,  and  enjoyed  ever  since,  or  at  least  down  to  the  time  of  the  obstruc- 
tions complained  of  by  the  plaintiff  and  his  ancestors,  any  Court  which  had  to 
deal  with  the  subject  might,  and  indeed  ought,  to  refer  such  a  long  enjoyment  to 
a  legal  origin,  and,  under  the  circumstances  which  have  been  indicated,  to  presume 
a  grant  or  an  agreement  between  those  who  were  owners  of  the  plaintiffs  mehal 
and  the  defendant's  land  by  which  the  right  was  created.  That  being  so,  the 
plaintiff  does  not  require  the  aid  of  the  Statute  ;  and  his  right,  therefore,  is  not  in 
any  degree  interfered  with  by  the  provision  in  the  27th  Section,  upon  which  the 
Moonsiff  decided. 

This  being  their  Lordships'  view  of  the  case,  it  becomes  unnecessary  to 
consider  the  argument  addressed  to  them  by  Mr.  Woodroffe  upon  the  effect  of  the 
Clause  in  the  same  27th  Section  under  the  head  *^  explanation/'  which  defines  what 
is  to  be  considered  an  interruption.  Nor  is  it  necessaxy  to  consider  the  doctrine 
laid  down  in  Thomas  v.  Flight  in  the  Court  of  Exchequer  Chamber,  and  afterwards 
in  the  House  of  Lords,  with  reference  to  a  similar  clause  in  the  English  Prescrip- 
tion Act. 

Their  Lordships  have  already  observed  that  it  appears  to  be  open  to  doubt 
whether  the  High  Court  did  not  base  its  judgment  on  the  part  of  the  Statute 
which  relates  to  limitation  properly  so  called ;  namely,  on  Art.  31  of  Fart  Y.  of 
the  Second  Schedule,  which  linuts  the  time  for  bringing  suits  for  the  obstruction 
of  watercourses  io  two  years  **  from  the  date  of  the  obstruction."  The  judgment 
contains  this  passage :  *'  We  find  that  the  plaintiff,  in  order  that  he  may  obtain 
relief  in  respect  of  an  in&ingement  of  his  easement,  must  come  into  Court  within 
two  years  from  the  time  when  such  infringement  took  place.'/  If  the  Judges 
really  meant  to  apply  the  limitation  of  Art.  31  above  referred  to,  their  decision 
is  clearly  wrong ;  for  the  obstructions  which  interfered  with  the  flow  of  water  to 
the  plaintifi's  mehal  were  in  the  nature  of  continuing  nuisances,  as  to  which  the 
cause  of  action  was  renewed  de  die  in  diem  so  long  as  the  obstructions  causing 
such  interference  were  allowed  to  continue.  Indeed,  s.  24  of  the  Statute  con- 
tains express  provision  to  that  effect.  For  these  reasons,  their  Lordships  are 
of  opinion  that  the  judgment  of  the  High  Court  with  regard  to  the  two  obstruc- 
tions in  question  caimot  be  sustained,  and  that  the  judgment  of  the  Subordinate 
Judge,  as  regards  these  obstructions,  ought  to  be  restored. 

There  remains  to  be  noticed  the  contention  raised  as  to  the  tal.  Mr. 
Woodroffe  has  strongly  argued  that  the  findings  as  to  the  tal  in  favor  of  the 
defendant  are  wrong,  and  he  further  endeavored  to  show  by  reference  to  the 
judgments  that  they  were  not  conclusive  oi%  that  part  of  the  case.  Their 
Lordships,  however,  find  that  there  are  distinct  judgments  of  the  Moonsiff 
and  of  the  Subordinate  Judge  to  the  effect  that  the  defendant  had  a  pro- 
prietary right  in  the  tal  and  to  the  use  of  the  water  in  the  tal,  and  that 
the  plaintiff  had  no  right  to  the  tal,  or  to  the  water  in  it,  except  to  so  much 
as  flows  out  of  it  in  a  natural  course  to  the  plaintiff's  pyne.  To  that  over 
flow  they  considered  him  to  be  entitled,  but  to  no  more.  Their  Lordships, 
therefore,  have  come  to  the  conclusion  that,  this  case  being  heard  only  on  special 
appeal,  it  is  not  open  to  the  ap[)ellant  to  impeach  those  findings  ;  and  that,  there- 
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fore,  so  far  as  ibis  part  of  tlie  case  is  concerned,  they  most  dismiss  the  appeal 
The  result  is,  that  their  Lordships  will  humbly  recommend  Her  Majesty  that  both 
the  decrees  of  the  High  Court  be  reversed ;  that  the  decree  of  the  Subordinate 
Judge  be  affirmed ;  and  that  the  decree  of  the  Moonsiff  be  modified  in  accordance 
therewith. 

Mr.  Woodroffe  desired  that  the  language  of  the  MoonsifiTs  decree  witii  regard 
to  the  enjoyment  of  the  water  in  the  tal  should  be  modified.  Their  Lordships, 
having  considered  what  was  addressed  to  them  on  that  subject,  and  the  language 
of  the  MoonsifTs  decree,  are  not  disposed  to  interfere  with  it  The  plaintiff  having 
claimed  the  whole  of  the  water  in  the  tal,  they  think  that  the  Moonsiff  had  to 
determine  upon  that  claim ;  and  that,  having  given  only  a  qualified  enjoyment 
of  the  water  to  the  plaintiff,  it  was  necessary,  in  order  to  arrive  at  what  that 
qualified  right  was,  to  define  the  prior  right  of  the  defendant  He  has  done  this 
in  language  which  their  Lordships,  perhaps,  would  not  have  used  themselves,  bat 
which  is  sufficiently  intelligible.  The  Moonsiff  having  gone  to  the  spot,  aod 
having  taken  apparently  great  pains  with  his  decision,  their  Lordships  are  not 
disposed  to  alter  or  interfere  with  this  part  of  his  decree.  Substantially,  it 
amounts  to  a  declaration  that  the  defendant  is  entitled  to  use  the  water  of  the  tal 
for  the  irrigation  of  his  estate.  If  this  should  be  wastefuUy  or  improperly  done 
with  reference  to  the  right  declared  to  belong  to  him,  it  may  be  the  subject  of  a 
future  enquiry.  Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to 
the  effect  above  stated. 

Their  Lordships  havo  considered  the  question  of  costs.  The  plaintiff  having 
failed  as  to  part  of  his  appeal,  they  will  follow  the  course  which  ibe  High  Court 
took,  and  give  no  costs  io  either  party. 


V 


HbmU,  WatMn,  and  Viney,  FrinUn,  Loadcm  and  i^ylasbiuy. 
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